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S05. Proceedings* against Jami:s Hollow a v,t in the King’s- ‘ 
Bench, on an Outlawry for High Treason: 30' Chahles II. 
April SI, A.D. 1684. 


His majesty AtMU'ney General haTing, on 
Friday last, iiiuved tlie cmirt ot' Kinp^’s Beneli 
lor an Habeas Corpus retiiniaUe tins day, di¬ 
rected to the Keeper of his Majesty ^s |g'aol of 
Newgate, to brin^ thither the Kuty of James 
Hollooay, then in hi.s custody, to shew 

* There is a short noUi ot'this case in 3 Mod, 
^2 ; which see, and the books ixTeired to, iu 
Mr. Leach’s edition of that work. 

f “ Some lime in the spring- eighty four, 
Holloway was Uiken in the VVest lndi(^»», ioid 
sent over. He was under an Outlawry tor 
'rreason. The Attorney General otfered him a 
trial, if he difiired it. fiat he was prevailed on, 
by liu* hope of a pardon, to sulnnitand confess 
all he kiwiw. He said, ho was draAvti into some 
inectiug.s, in which they cupsulted liow' to raise 
an iusun ectiony and that lie and^^Tb more had 
undertaken to manage a design for seizing on 
Bristol, witli the help^of sotne that were to | 
come to them from Taunton: But he added, 
that they had never imyle any progress in it. 
lie sai(l, at their meetings at London, Rumsey 
and Wt^i were often talking of lopping the 
king and the duke: But that he had never 
entered into any discourse with them upon that 
subject: And be did not believe, there were 
above live persons that approved of il. These 
were VVest, Rumsey, Kuinbold, and his bro¬ 
ther: The filth person is not named in the 
printed relation. Some said, it was Ferguson; 
Others said, it was Goixienoiigh. Holloway 
was thought by the court not to be sincere in 
his confession. And so, sjuce what fie hpd ac¬ 
knowledged made him^’very guilty, lie was 
eacecuted, and died will) a firm eenstaacy. He 
ihewed great presence of mind* He observed 
the pamolity that w evideii^lik insDaging 
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I why esectition Hhould not l>e awarded upon an 
Outlawry for High Treawn agmnst him. The 
Keeper of Newgate, atworihng to the com¬ 
mand of the writ, brought him this day to the 
bar of the said court, \^ei'c be wm proceeded 
against in this manner. 

this plot, different from what hud appeared in 
I managing the Popish plot. The same men 
who were called rogues, when they stvore 
against papists, were looked on us honest men 
when thc}^ turned their evidence against Pro¬ 
testants. In all his answers to the sheriffs, 
who at the place of execution troubled him 
with many impertinent questions, lie answered 
tiicin with so much life, and yet with so much 
temper, that it appeared he was po ordinary 
man. His spcecli was suppressed for some 
da 3 's: But it broke out at KsL In it he ex¬ 
pressed a deep sense of religtcn: His prayer • 
was an excellent composure. The cretUi of 
the Rye Plot received a great blow by his con¬ 
fession. AH that discourse about an insurrec¬ 
tion, in which the day was said t<»be set, ap- 
earetl now to be a fiction; since Bristol had 
eeii so little taken cave of, that three persons 
had on ly undertaken to dispose people to that de¬ 
sign, bull had not yet let it out to any of thpiii. 

' 8o that it was plain, that after all the story they 
had made of tlie plot, it had gone no further, 
than that a company of seditious and inconsi¬ 
derable persons were framing among them¬ 
selves some treasonable sdiemes, that were 
never likely to come to nny tiling; and that 
Rumsey and West bail puwed on the mie- 
crable design of tbg assassination, in which,, 
though there were few tliat ogre^ to it, yet 
too many had beard if from them, who w^' 
both so tbolish, and so wicked, as upt to dis^ 
cover them.’* Burnet, p. 576. ,, • 

B 
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The return of the writof HaUeas Corpus was 
first read. 

CL of* Cr. James Holloway, hold up 1^ 
hand. [Which lie did ] Thou hast been ia> 
dieted in London, by tiie name of James Hol¬ 
loway,lute oi’Loodon,merchant,for High Trea¬ 
son by , thee rommitted, touching the icing’s 
juiesty.’s person, and the government of this 
^Rn^ihg'ddlri ojl'Ebglaiul, and for not appearing 
^ and answerit^tliat indictment, hy due process 
^ , of law, uprm tife inflictment thou standest out- 
.. lawed, and upon that outlawry thou standfast 
attainted of the same higli-treason ( WThai Imst 
to say for thyself why execution should 
V' not be awarded against thei; upon that attainder 
hy this court according to law 'i 

Holhwa^f 31y lord, 1 have been a ^^at | 
While absent, and know not what hath lieeu 
donclnlhis matter, or proved against me. 

Lord Chief Justice. (Sir George Jefferies.) 
Vos, you have been absent so long it seems, that 
yon now stand outlawed, and thereby attainted 
of high treason ; tlrere is nothing now remains 
with the court, but only^ to mmee a rule for 
your execution 

Hollowaj/. If an ingenuous confession of the 
Iriitb will merit the king's pardon, then sure I 
have done it. 

X. C. J, For that matfor we arc not to dis- 
jpose of the king’s mercy, he will dispose of his 
own mciTy as he shall think fit. Is Mr. At¬ 
torney in the hall? 

Crier, Yes, my lord, he is. 

X. C. X Then pray send for him. 

W^bicb was done, and in a little time after he 
came into court. 


Olio wav. 

n, (Sir lloliert Sawyer.) Yes, my 
he IS. Sir Samuel Astry, have you 


X. C. J. Mr. Attorney, here is the prisoner 
at the bar, Holloway. 

Mt. Oen “ 
lord, 1 see he 
the record there? 

a.ofCr, Yes, Sir. 

X. C'. J. It has been read to him, Mr. At- 

, tomey. 

Att. Gen. My lord, I would know what he 
eaith that execution should not be awarded. 

X. C. J. ile talks of discoveries and con¬ 
fessions, which we, you know, cannot take eny 
notice of; ask him again. 

CL (fCr, Hast thou any thingr to say for 
thyself why execution should not be awarded 
llgainst thee, according to law ? 

HoUowajf. My lotd^ 1 know not wliat hath 
teen«proved against me, but I have made such 
.. in ingenuous confession to his majesty of what 
I,know- 

i, C. X Proved against you ? You are out- 
lliwed^iipon an indictment for high treason; 

you say against the court’s awarding 
hr 

t Gen. My loid» has he heard the indict- 
t upon which the outlawry was grounded ? 
l^^Cr, No, Sir, onV the subtree was 
i hiin, Thathe wasiiMHCted of high treason, 
.^d ouila)#v4 for it,^ aimI stands attainted by that 
'^^•utlawry^ 


Ati, Gen. If your lordship please, the ini* 

. djictinent may be read to bim, that be may nnr 
derstand what it is, and nvay not go blind to 
execution. 

X. C, X Ay, Mr. Attorney, if you please, 
let it be so. 

CL if Cr. Reads. “ Tlie jurors being sworn ' 
to enquire for our soverrign lord the king, and 
the l>o<iy of the county of the city of London, 

upon their oaths prcsj*iit, That” ' - [And so 

the whole Indictment w as read.]. ^ 

67. of Cr, . That is the Indictment, Mr. Atr 
torney, and upon this be h) outlawed. 

Att. Gen, And so stands attainted. What 
hath lie to say to it ? 

X. C. X Ay, why should we not awanl exe¬ 
cution against him according to law ? 

Cl. oj Cr. Have you any thing to say ? 

Holloway, 1 have said what 1 have to say. 

Ait, Gen. Pray wiiat Is that, my lord, tliat 
he has said, for 1 was not here ? 

lluUuwuy. 1 hog his majesty’s mercy. 

Att. Gc*i, If the king l>e so gracious as to 
admit you to your trial, can you make a de¬ 
fence against the indictment? Have yon any 
thing to say that you can defend yourself by, 
if the king do admit you to be tried, and that ia 
a mercy and a grace, fur at law you are gOD& 

X. C. X It is so, indeed, Mr. Attorney; if 
you will oil the king’s behalf indulge him so 
far, as 1 suppose you tiave authority fmm the 
king to consent unto, tliat if be has a miud to 
try the fact, and can defend himself, he shall 
have that liberty, that is a great mercy, I as¬ 
sure you. 

Att. Gen, My lord, That is the only reason 
w hy 1 did cause the indictment to be read that 
lie might hear it; that supposing he were not 
outlawed, but that W'ere out of the case, if he 
hath any thing to say that could defend him 
from it, the king would uot exclude him, but 
I admit him to his trial, aud extend his mercy so 
far to bim. 

X. C. J. Mr. Attorney, it ia exceeding well. 
Now you understiKid uiiat is said by the king’s 
Attorney, you have lieard the indictment reM. 

It is' an indictment of high treason, that you 
u itli other false U'aitors. Hone, Rumball, the 
GoodenongUs, aud the^ rest, did conspire the 
death of the king. Now though you are in 
law actually uUaintei],^s much as it you had 
been tried aud com irl?d, and received judg* 
raeiA of death uiion that conviction, to all in¬ 
tents and purposes, and tlierc is no more for the 
court to do, but to award execution upon this 
attainder, and be dealt with as a false traitor. 

Y et however in as much as you have heard the 
indictment read, if you think you have any 
thing to say that would satisfy the world, or a 
jury, that you are not guilty of what you a^ 
indicted and accused of, it seems the king is 
pleased to signify bis gracious intention to¬ 
wards you by Mr. Attorney General, that he is 
contented to wave that other pari, the attainder 
by outlawry, and you shall have the liberty to 
try it, if you think you con defend youisek. 
/fo/Wy. My lord, I cannot i|iMiectik» to 
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MM niTseif, for I have fMnfhBffed before hie 
ulijieeQr that 1 am ^ihy of many tbrngn m 
this fodirtmmt, opd 1 throw myeelf on the 
kinpr’s mercy! 

L. C, J. ^.en he oonfeeeeth it, and will not 
^ undertake to defend himeelf; as for the kind’s 
mercy, that womust leavetojiis m^es^, who 
ll the dispenser of his own gfracc, we are to 
exeeote his justice, and must give a rule ac- 

Iv 


rs 


Just \VUhins, But I hope every body here 
takes notice of his open contession, when he 
might try it tfi he would. Surely none but will 
believe this ^nspiracy now, ailer what this 
man hath owned. 

L. C. J. We were well enough satisfied about 
it before, and so was every honest man, 1 dare 
say. 

Just. Withins, Yet, perhaps, though he saith 
it, and others have confesM it, and the evi¬ 
dence hath been made public, there are many 
pecmle that say they will not believe it. 

L. C. J. We do not mightily concern our¬ 
selves what the people say. 1 am sure not one 
of all that were concerned in this oonsjpiracy, 
have dared to deny H absolutely, though some 
have been prevailed upon Iw ill advice, to pre¬ 
varicate about It, and shufife it oiT. But none 
of them have had the confidence absolutely to 
deny the truth of the fact, notwithstanding all 
the calumnies and reproaches cast upon the 
government, and all the arts that have been 
made use of to stifle it. 

Jnst. Withim, My lord, 1 speak it the rather 
because \vc see wbat work sir Hamuel Bamar- 
diston has made of it*in his Letters, where he 
calls it a Sham-Plot, and says it is lost, except 
it be found among the Aohorrers and Ad¬ 
dressers.* 

X. C. X But no V the Plot is found among 
the conspirators and traitors, he may write to 
h'ls corrosponili uts in the country the next time, 
it is found among the reformers of govern¬ 
ment, and religion, that ran swallow all things, 
that can kill lungs and levy war, and do Sie 
worst of villainies to promote religion and re¬ 
formation, as they cwll it.—l^Tus think of' 
some convenient day, and give such order that | 
the sherifis see cxeciAiuu done according to 
law. 

Ait» Gen, Yon m^t first pronounce the 
judgment, my lonK / 

Just. WUhuis. It is never pronounced in 
such a case, Mr. Attorney. 

X. C. J, No, we My give a rule fur execu¬ 
tion, the outlaw^ is tiic judgment, and that is 
upon the record already 


* 8ee his Case, vol. 9, p. 1^84, of this Col- 
tipn. 

fSce, in this Collection, the Cases of Sir 
Thomas Armstrong iu this same year, IdM, 
Katcliffe, a. n. 174(1, and of Dr. Cameron, a. d. 
175'J, and the authorities referred to in those 
cases. The Stat. 7 W. 8. c. d. s. 3. saves the 
benefit of the regulations tliereby enacted on 
trials for treason, to such as, having been out- 


CV. ^Cr. Yes, my lord, wc always enter itso, 

X* C. J. Ci^in Richordson, I'think, Wrid- 
nesdajjrs and Fridays are your usual execution 
days in London, are they not ? 

Capt. Richardson. Yes, my lord, either of 
them. 

X. C. J. Then Wednesday seven-night. 

Capt. Richardson. Docs your lordship ap¬ 
point Wednesday next? 

X. C. J. No, that will be too quiok^ Wed¬ 
nesday seven-night. 

Capt. Richardson. What day yoor lortlbhip 
pleas^, I flttppose I shall have a rule. 

CL^'Cr. You shall have a rule, and an 
Habeas Conus to deliver him, as the eontne is. 

X. Ck J. In the mean time take your prisoner 
back again. 

And accordingly he was carried back to 
Newgate. 

After which he sent the following Petition tg 
the King for mercy: 

* Most great and gracious Sovere^, 

* I your maiesty’s now close prisoner in 
Newgate, and condemned for my crimes, 
which 1 have confessed myself guilt 3 >^ of, ia n 
paper of my own writing, delivered to the 
right honourable the loros of your inijes- 
ty’s nrivy council, in which is a true and 
futbiul account of all that I know goD'^ 
ceruing the late Plot, with the manner how 1 
was drawn into it, and tlie reasons why i did 
not come in at the first discovery, and cast 
myself at your majesty’s feet for mercy, 
which I hope your majesty hath perused, and 
find no cause to think 1 nave reserved any 
thing undiscovered; for when 1 was first 
taken, I resolved to declare the whole trnfti, 
and nothing but the truth, which I have here 
done, and will own to be true, before any that 
shall offer t<» contradict it, or say there was no 
Plot; and if any thing more occurs to my 
memory, will not fail to declare it. I have 
now nothing to say for myself why 1 should 
not be executed, according to condemnatioo, 
but do most humbly prostrate myself at your 
majesty s feet for mercy, acknowledging my 
hearty sorrow for all that 1 have been guilty 
of, and remain in hopes, that that fimntain of 
mercy which bath so abundantly flowed from 

i ^our majesty’s sacred breast, ever since your 
lappy restoration, i« not yet dry, but that 
there are some drojis left for me, which if 1 
may be so happy as to obtain, 1 shall always 
whilst I live, endeavour to approve m*ysSlf 
your majesty’s most true and faithful sub¬ 
ject; and,] hope will answer the ends of • 
pardon. Which that I may so do, and for 
}aur majesty’s long life, peaceable and happy 
reign, shall ever pray, 6cc. J. Hollowat.* 

llis Petition being rgeoted, he was executed 
Apiil doth, 1684 . • 

lawed, do afterirards intUlo themselves to a tM 
on the narits# ttee EBSt*pPleaB of|beCrom« 

ch.2,a. 6P. • • 
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omne to the otos of £xfiOiitioii«^ he 
to the&eherifis as fbllows; 

HoUma^, May I have liberty, Sir, to ajieak 
tv hat I desire to speak ? 

Sheriff Daniel, Yes, Sir, you may. What 
you hare, I suppose, will be by way of disco¬ 
very to Uie world of v^at you are brought here 
Ao die lor. 

Holloway. You have my Paper, captain. 

Capt. lifckordjon.. Yes. ■ 

Sherifl* Daniel, Have it you about you ? 

Capt. J6c4ffrdsa«. I have ilin ray iKKjkct, 

SlieriA* Shew it him (winch he did.) 

Is it your own hand-writing P 

Hollomf/, Yes, Sic, 

Sheriff 'Dnnkl* is it your owa * hand¬ 
writing? 

Hoilpwfiy, That is my own hand-writing. 

A disedveiy of w hat 1 knew, I made to his ma¬ 
jesty, but a great many people think that I 
.have not disdovered what I knbw : but I have 
«liscovered what 1 knew of the Plot, and 1 am 
heartily sorry I was any w ay conrerheiUn that 
way: as lo the endeavouring any thing by 
arms. 1 do think s«weval things have been ill • 
managed in EngUind, there have been many 
things done against the king and the kingdom s 
iutei*est, and T wi 5 di the king was well satisfied 
of it, ai'-d that a course mi^it be taken to pre¬ 
vent it. And, 1 think, one way to prevent 
plottii^ (accmding to my weak capacity) is, 
tliat Ids majesty would be pleased'to call a par¬ 
liament, a!id pass an Act of Oblivion for all 
plotters wbaisoevcv. There was a damnable 
Popish Plot, and I look upon the stiding of 
that, to he the only cause that any rnan did any 
thing in this. Mad all the Popish Plotters 

Sheriff Daniel, By the w ay, Sir, how do you 
know it M'as stifled f 

Holhofay. Sir, we have known that the laws 
could not be suffered iigninst them, and the 
|»arliaroent could not be suffered in the prose¬ 
cution of them. I wisli the king would c^i- 
snlt bis own safety, and the safely of the nation, 
and that an Act of Oblivion might pa.ss, for 1 
believe thei*e are many concerned ; and that 
there tnight be an end put to all news-mon¬ 
gers, that write into the country letters of 
news; I look upon that to do the kinw and the 
kingdom more hurt than any thing «se. 

Cafit. KicAarrfson. Mr. Holloway, I one 
thing, have you discovered all ? I desire you 
wocud declare those (you did not name their 
ramies) that, if occasion were, would be ready; 
Jbut that you had not spoke to them. Wade 
and Mhers were to maintuin their posts. 

• ^0 Holloway, No, ^r, 1 had nots{»sk*e to them. 

Capt. Itichardson. This you did say. 

^ Holimeay, Yes, 8ir. 

Shto!^! DatneL And that you promised a 
W of mou iff this design. 
fUvway, Promise itj I did profiose I 

MWlt dSl it* t ' /k 

^ Xapt. .What d^ you.know of 

^ic Alto business of,the <ity«, fot 

Upping, or taiwgaff tlie king and the duko f 


HoUtmay, I waonot with tbcih tiU after the 
time a good wkfte ; tdl abouta moiitiior ^ 
wcekaimker the time 1 traa^tacquaiiitod i^ith 
them. I looked upwi it as ahuHOiesB notfikely 
tO'take any effect at all, ft>r 1 conld never find 
above five that were concerned in it. 


Sheriff Daihamd, But did they Oottoliyi^ 
at some one time, they were concerned iniraw 
a thing ? ., ^ 

Holloway, Yes, Sir^ they did so. Th^ 
told me more than once. 

Sheriff DaniV/. In Bristol, or ja Londpn? ,, 
Holloway, InJLondon. , 

Sheriff Dadwood. Air. Holloway, you have 
a liberty to say any thing you bai e a mind to. 

Holloway, 1 have little to .say more upon 
that account. 1 am sorry 1 ^wus concerned in 
that way, to do such a thing as to takeup arms. 
But as to ihc design 1 had, and the Plot 1 was 
acquainted with, it was nothing against the 
kiugN life. 

Capt. Hichardmi. Sure it was the same 
Plot, while ihcie was a design to seize the king, 
and talie him from evil company. 

Holloway, We had a design to take them 
that were guilty^of the Popish Plot, am! were 
enemies to the privileges and liberties of the 
sulysct. 

Sheriff Hon/e/., And as a thing that tended 
to that, the king was to be seized till he con¬ 
sented to these things. 

Holloway, It was supposed by them that 
told me of it, that many things that have been 
acted of late, were done contrai-y to the king’s 
knowledge, and that thffking knew nothing of 
it; and 1 am perfectly of that belief too, that 
many things are done contrary to the king’s 
knowledge. And 1 was farther informed, that 
if the king could be hut once acquainted with 
these things, that the king wouUl presently 
come in to those that should stand for his as¬ 
sistance, and give up all those offenders to 
justice. 

Sheriff Daniel, ’And if you could not tdl him 
otheni'ise, you-would take him first, and tell 
him aflerwaros. 

Holloway, 

please, Sir-- - 

amongst the king’s subjects might be prevented 
for the future; for 1 Wievc there wore never 
greater differences in tlW syrits of men, though 
some think tlic times were never better than 
now, because all things go accordiiig to their 
own humom:; hut I supfiise many in the na - 
tiou are satisfied that many things have been 
done contrary to law. 

Rlieriff Daniel, Was it fit you sWuildset up 
fur a politician, or a statesman? 

Holhway, No. Sir, I did not take it upon 
me; that was for this scriliblers lliat write 
news. I do not reckon myseli worthy to direct 
in such a case. 

Jdheriff Dtmki, Mr. Hollow'ay, you do not 
rememher to give tlie names of those persons 
you spake of. 

I Hoikway, It would he a folly for m, Bir» 


Y^ou may interpret it how you 
It was that all such differences 
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to (fo to'abuflfc men that 1 did aot know whethar 
tim>^|RmiltlbeconQerDedorito« ^ 

mmiffBMwoof. Blit that theve Mre per- 
•008 that wohM be poneerned, vou say. 

Hnlioway, That We did tbinK • flo ; and if we 
should name every one tbit we thought would 
(le^QGeniedi 1 believe we qiiglit name three 
IfeJtB of London. 

Capto Richardson. 1 hope you are in a 
great mistake there. 

lioUoway. For that design, I believe above 
tliree parts would be for. 1 never bad any de¬ 
sign but for tbe king and the kingdom’s inter¬ 
est ; thou^i rkoow that design that was cu¬ 
rled on by Uumsey ami West was a very liciii- 
ous design, hut 1 believe they would not have 
found niany in England that would have been 
for it; I never heard of above live for it. 

Sheriff Danis/. Were you ac<|uainted with 
Widcol? 

HoUoioay. I was in his company once or 
twice, but 1 heard him speak against it. 

Sheriff Daniels Was vou ever with my lord 
Shuffesbury ? 

Hoiloway. No, Sir, I was never with my lord 
Sliaffesbury but once, and that was about a 
doiiign I was* promoting in parliament, about 
the lineo^manwaeture, 

Slieriif Daniel. Was you ever with iny lord 
of Essex ? 


IJolhuuy- Never but once, and that was 
about that business. 

Slieiiff Daniel. Were you ever acquainted 
with iny lord Russell ? 

Hollouay. Never with him at all. 

Sheriff Dashwood. You were saying you 
know the names of five ; who were they that 
wore to be concerned in that matter ? 

Holloway. 1 have declared them to his ma- 
.yesty. 

Sheriff Daniel. Did you know Ferguson ? 

Uolhmfay, 1 knew 'him, Sir, hut 1 know 
Ferguson to be against any such design, and, 
indeed, we did look upon it to be a thing that 
would come to no effect. 

Sheriff Dushwood^, Do you •pjcan the seiz¬ 
ing the king ? * 

Holloway, 1 mean the insurrection. 

Sheriff Daniel. Dicf you know of any money 
raised or promised to buy arms ? 

Holloway. No, Sir, aever. 1 heard of money 
that was to be raised, put 1 did not know who 
wap to raise it. 

Sheriff Daniel. Bis not our business to ask 
you many questio^^' you have any thing to 
sayyoumay. • 

Siicriff Dash/mod. If yon have any thing 
tpjpii iWTthe discharge of your conscience, 

HoHomsy. 1 tliank God, I never bad any de¬ 
sign against bis mqjeflty’s person ; what'l in- 
tf^ed was only for tbe of the king and 
kingdom, and 1 did take it that it would bav 4 
been so \ and I am very sorry that any thingd 
should have ^no contrary to law, as they have 
done; and 1 nope care wul be taken to prevent 
eny auiub Biings for Ihefutiue. 


Sheriff Dashwood. The king hath saki Im 
will govern according to law; hebath done 
and wiH do so. 

Holioroay, That I leave to the judgmoit of 
all; many know better than 1. ^ 

Slieriff Daniel. Such glossy pretences aiw 
very strange, to carry on such a design, for the 
seizing a sovereign jiiriiice, that you have sworn 
allegiance to, or ought to have done. 

Holloway. 1 think those pretences, tbe 
grounds t£at we went upon, were no ^ossy 
precences at all. 

Slteiiff Daniel* 1 think it is, that when 
things are not done as you would have them, 
you must immediately rebel. 

HolUnouy. No, Sir, not that; we did not de¬ 
sign a rebellion. 

Sheriff Daniel. seizing the king is cer¬ 
tainly a rebeUion, and one of the highest steps 
of rebellion. 

Holloway. We say this, that all ways weiv 
used against Protestants; several Bbam-Plots; 
but no justice could be had against Ps^pists. 

Sheriff Daniel. Several of them were exe¬ 
cuted here. 

Holloway, There were some executed at 
first, Sir; but afferwards, when sO many great 
persons came to be concerned, there was no¬ 
thing could be had apinst tliom. 

Snariff Daniel. There were mighty searches 
made about London, for that great number of 
Papists talked on. ' 

Holloway. There was a great many seized, 
Sir; but what became of them ? 

Sheriff Daniel. Gcnerallv tricfl, and brought 
to condign punishment. Vou would not have 
had every Irishman believed against honest 
men. Some people were called papi.sts in 
masquerade. ^ 

Holloway. Irishmen were believed against 
Protestants; after they had tumed about, and 
had sworn against papists, they were believed 
then. It was well observed, that while die 
Irish evidences did continue in the first dis- 
coui-se of the popish plot, and in the first evi¬ 
dences, then, it is well known, they were slight¬ 
ed, and all cried out against; hut when they 
came to swear against Protestants, then things 
Wei'S altered presently. 

Sheriff Da^wood." I pray God all men’s eyes 
may be opened to see what is done. 

JMloway. 1 would not advise any one to go 
that way to work, to do any thing* by force of 
wmis; and 1 wish tbe king’s eyes may be open¬ 
ed, that he may see his enemies from nisfri^^ 
and I think he hath cause to look for thetuiWMjl^ ^ 
bis home. 

Sheriff Dashwood. Have you any papwto H 
deliver? 

Jlollmay. 1 have no ocitcr papm; wbal 
paper 1 wrote, (lie council bad. 1 did write a 
paper, that it miglit be some satiefaction to the 
opiniOBs of pe<]|de .of what 1 knew, that care 
inig^t be taken to prevent other opinions, if 
them were an onwr. And that paper the comyoil 
had f though they took it eeiy hciitpusly ef itte 
that Lshottid piwsdnie to write suebja mag. t 
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kmked aponit that 1 ooidd not do more for the 
king, than to acquaint* him of what I knew, 
that if they were misinformed, there might Iw 
care taken to aker tlie opinion. 

8berifl'DosAa;oo</. You have delifered no 
paper to your wifo, or to any frieotls ? 

Holloway, That, 1 suppose, is well known 
la the fooler. 

Sheriff Dashteond, You know better than 
any body whether you have or not. You may 
say Ay, or No. 

Holhawy, I could not be admitted to write 
•ay, for 1 could not have pen and ink to write 
any thing but tliis. 

Sheriff Daskwood, And you bare not ddi- 
tered any paper P 

HolUtwt^, 1 hare written to some friends. 1 
know it is supposed that 1 had deliyered a copy 
of that pa^ diat the council had; and, 1 think 
if it had l^n known publicly, it would have 
done no great hurt. 

Sheriff JDtf rue/. You speak of several peoples 
opinions ; wliat do you mean ? 

Holloway, As concerning the times, Sir, the 
management of affairs. 

Sheriff Daniel, Pray, Sir, under what deno¬ 
mination do you reckon yourself? 

Holloway, I reckon myself a Protestant. 
Sheriff JJanie/. Of what sort? Of the church 
of Enriand, or of the Dissenters from them? 

Hxnwway, 1 am not a Dissenter from the 
church of England. 

Sheriff DantW. Nor joined with them? 
Holloway. Nor joined with them altogether. 
But 1 thought that if any good had de¬ 
signed for England, that I had done enough to j 
merit a paidon; for I had wrote so much of | 
truth, and was so fair and plain in it, that 1 
thought it would have merits a pardon, if any 
good were designed. If 1 could have disco¬ 
vered more, that bad been for the kiag and 
kingdom's interest, 1 would have done it; for I 
did not do it resiily, bnt considered of it some 
time before 1 gave it in. 1 bone it will be a sa- 
^sfkction that there was snen o plot; what 
other men’s opinions might be of it 1 cannot 
tell, bnt leave eveiy one to their own judg¬ 
ment. It was feared that arbitrary govern¬ 
ment and popery was designed: and truly, I 
think, at this present time, by what I can un¬ 
derstand, that tliere is little better designed. 

€apt Riehardton, This is reflectug upon 
the government. 

Sheriff Doihwoods This is not 6t. 

Hiolloway, 1 say it is contrary to the king's 
Imowle^e, Sir. 

Sheriff Daniel, Sir, we have neither a re- 
priovwnor a pardon for you. 

HoUmay, I do not expect it, Sir; if truth 
laiiuim would have merited apardon^ I 
fhavehedit. 

Jtichardsim, The king is the best 
Tof his own mercy. • 

Had the law been executed 
« o|tsinstpO|^ offendsors, 1 had never been eon- 
oemed in epy Plot. 

» Capt. Yon know the king was 


very oamest in that, to have the laws put in 
evooutiou Against them s and that he moved it 
to the parliament to have iy don^ Have you 
any thing else to say that mpie ndariy concerns 
you ? , ' 

Hallway. I wish 1 could have been any 
otlierwise serviceajile to tlie king and kingdom, 
before [ left them. I should nave ^en vory 
Vvilling; and it was always my design to pro¬ 
mote the king and kingdom’s intmst more 
than my own. 

Sheriff Daniel. IVell, Sir, you .say some 
things very well; but others ill. 

&lUmay. What 1 say, Sir, I leave to peo¬ 
ple’s judgments; if 1 am mistaken, 1 hope 
they will be otherwise. 

oheriff Daniel, Well, Sir, have you any 
thii^ f^her to say ?--^Hollow£^. No, Sir. 

Snsriff ( suppose you used to 

keep a meeting, or club, at Bristol, with several 
(here. 

Holloway. 1 know some have represented a 
club very bad in Bristol. A club we had about 
the choice of paihament-men. 

Sheriff Daniel, The Horse-shoe dub. 

Sheriff Dashwood. Or the Mermaid-club. 

Hollow^. The Horse-shoe club, it was only 
for carrying on the election of parliament- 
men. If all such things sluiuld he called dubs, 
there were ^eat clubs kept by another party. 

Sheriff Daniel. Well, Sir, you had best fit 
yourself for death, you have no long time to 
live. 

Then he opened his Bible and read tlic Gflnd 
Psalm, and part of two chapters in the He¬ 
brews, and afterwards asked the Sheriffs if he 
might have liberty to pray ; which being 
granted, he prayea as follows; 

Blessed and holy Lord our God, thou ait 
before all men, tJjou art the only true God, the 
Almighty God, the fountain of all goodness. 
Thou art the discerner of all hearts, the secret 
thoughts of men are not unknown to thee. Oh 
Lord, what am I that thou shouldst be mindful 
of me, or that thou shouldst suffer me now to 
call upon thee, when thou mightest have taken 
me away in the commission of some sin against 
thee? But thou hast bdbn a merciful God, a 
long-suffering God, a patient God. O Lord, I 
trust it is for my soul'savelfare in bringing me 
to this, though it is anVn^ely end, for thou 
cuttest off my days in tVf midst, but Lord, I 
trnst it is for my soul’s Our times are in 

thy hands, and it is my that have broiigfht 
me to this. Oh give me a tri'e sense of them, 
as I trust thou hast done, aud^that thou hast 
heard niy prayers, and wilt be m;5N5oil.;.;my 
comforter, and receive me in and through the 
merits of Jesus Christ our Lord, who offp^ 
himself a sacrifioe for our sins, even for the sins 
of the whde world, and now sitteth at thy 
^ht hand interceding for us. Lord, hear me, 
in apd througli him. Lay not any of ray sins 
to my charge; let not the least sin be unpar- 
doned. The least sin deservetb damnation; 
Lord, 1 trust thou bast pardoned them all, and- 



isj fr/c 

lb»t tboQ ihksi heard my jirayeviy And the 
IMtiyera of otboi's for me. Lord, m meiroy took 
down upon ikr; in|inei^ look down iifioit this 
ludton; pardok thmyinff skiB thereof.' Lord, 
thou seest to what A heiem ot’sin it growBy and 
thou seest what wicke'hiess is promoted la all 
pkwses, and what little encom»jpfenient there is 
lo that which is guod^ Xiord, Mess the king*, 
and keep him frem all conspiracies. Lord, g'ive 
him a sense of his condition, and make him 
know Ills enemies from his friends. O Lord, 
let him look close alxnit him, to see who are 
about him Lord put an end to all plot* 

tings. O Lora, make him a happy prince, gtrc 
him. a sense oi‘ his sins, and a sense of whose 
servant he is. Lord, make him thy true and 
faithful servant. Lord, bless all thy 
wheresoeect they^are, and continue tliy Gospel 
every where, let it not be rooted out. O I^erd, 
thou knowest what contrivances have been 
made against it. Lord, continue it here; let it 
flonrish more than ever it hath done. Lord, 
make England a place thoii wilt delight to 
do ell in, and make them know thou hast not 
dealt so with every nation. Lord, hear the 
prayers of all thy |)eople. Lonl, continue the 
Gospel in England; Let not popery, let not 
arbitrary governmeut came in. O Lord, there 
are good laws in England, Lord, let them be 
jMit ill execution. Lord, hear me for thy mer¬ 
cies sake. 1 am now coining unto thee. Lord, 
1 have but a minute or two to be here, let thy 
spirit receive me, lo thee I commit my spirit. 
Lord, hear me, and answer me for thy Han's 
sake, who is at thy right hand interceding for 
me, to whom with thee and thy eternal Spirit 
be all honour, and glory, and praise, both now 
and evermore.” 

(Then being askinl, MMio was in council at 
the delivery^ ot the letter ? lie answered,) 

MolUmay, There was tlie duke of York, and 
the lord keeper ; 1 did not deliver it: It was 
intercepted in a letter, or given in. 1 did not 
know how it as; for 1 have been kept, so that 
1 had not the liberty to see frienfl, till yes¬ 
terday in the aiiertioim 1 had tHp liberty of two 
or tlir<‘e hours w ith rny wile. - * 

Ca|)t. Richardsfnt. *You had your wife with 
you betbre, and your^sister, and some other 
irJends,. 

HoHamp. But that# was never without a 
keeper, Sir. 

Capt. Rithiirdsor !^on are in the right. 

Sheiitr DauieL #rbcy do not use to allow 
men under your dbumstauces such a liberty 
as you talk of. 

bulhi vaji^ ^Tiky God that no other people 
themselves with public aiiau's, out 
oTtneir own way; and that the scribbters 
might be jnit down, for they do more hurt to 
.tlie kingdom than any thing else. 

Sheriff Daniel, Have you any thing more to 
aayi'-^Ho//w»tfy. No, Sir. 

ShertiT Daniel, Tlieu God have mercy upon 
your soul. 

Soon after which he was turned oK 
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The FAPEH doored to the Sheriflk. ; 

April 26 , 1684 . 
To stop the mouths. Sec. of all patnphleteem, 
and news-scribblers, who have fme more pro* 
judice to liis majesty and kingdoms, by tneit 
impudent endeavours to sham plots, and to 
fill the country with false news, than tliey will 
ever be able to retrieve; and to satisfy all 1 
leave behind me, 1 thought good to draw' up a 
short account of what 1 knew of the late Pro* 
testant Plot, how I came to be concerned, what 
induced roe to it, anil how far 1 was concerned, 
also tny now opinion of it. See. 

It was my uiihapptiiess to have too public a 
spirit for one of my capacity, and as soon as 1 
came to he a free man, to pmer the king's and 
kingdom’s interest before my own; for having 
some knowledge in ]inen«-cloth, upon the pAn 
hibitions of French linens. See. I thought the 
linen manufacture might be brought to perfec¬ 
tion in England, to the very great advairta^ of 
the poor, and so made some trial of it in War* 
wicksbire, where 1 employed some hundreds 
of poor, and in abemt oi^tecn mouths tuna 
brought it to such perfoctiou,that 1 could make 
as good cloth as the French, and so well imi* 
fate it, that few could know it from French ; 
bnt the {irohibition being not so strict as at first 
seemed to be, French cloth was brought iii 
cheaper than ever; so that 1 was forced to leave 
off with loss; but consideiing, that by an act of 
parliament for its encouragement, in a method 
I had thongbt upon, it might be settled much 
to the king’s and kingdom’s interest, advanciw 
the king’s revenue near two htindr^ thousaim. 
[»ounds a year, and would have employed about 
eighty thousand poor people, and about forftp 
tbuusaud acres of land ; coucerniqg which 1 
was, about June 1680, brought acquainted with 
the earl of Essex, to whom 1 relatod the bust*' 
ness, who immediately had me to the (now) 
earl of Rochester, then President of tlie Trea¬ 
sury, and he had me to sir Edward lleering, 
who (when they understood my proposa»> 
gave me something to bear my charges, and. 
encouraged me lo attend the next parliament, 
to endeavour the promotion Uiereof; which 1 
did almost the whole sessions, and brought ta 
the Speaker’s chamber someof llie cloth, which 
was compared with French, 6cc. and the tlesign 
well a|mroved of by eli ; wliicb brought me 
into too large acquaintance for one of my capo** 
city; from whom 1 heard too much fpa bath 
proved, for my interest) of things that ware 
m hand concerning the Popish Plot, which 

S revented the dmng any thing aa tq my design. 

o that after I was eocourtq^ to attend me 
Oxford pariiament, which 1 did i and was de¬ 
sired there by the earl of Glareuddu, and 
ofhers, to prepare a bill; the heads of which I 
drew up, mougli it proved to no purpose but 
my ruin. I wish my king and country niiflto' 
reap t^ benefit ofwhat I pay so dear tor. Hie 
more 1 knew duridg my attendance on tboaettop 
paiiiamente, the morel was desirouf to hww %>. 
and did by aoaiesoribbleianndr^ 
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constantly Joiow most n^ic afibivl that were to berime si^ weriui befora;tbat had oily 


acted, wbuch they uadertooH to repremtacdo^- 
ing^ to Aibir own humour; many aotions being* 
rqpreeent^ very iliegal, much ai^aiost the pro- 
teniit interest, in fhvour of [lapists, (Sec 
atHUtuning the Popish Plot, and laying sham 
plots upon protestants; abusing the riglits and 
trivilqges of the sulgect, the truth of which 1 
{save to the judgement of all; but bearing 
BMUiyvoeh like things, was easily prevailed 
with to be concerned in tlie plot,, according as 
it was proposed to me, viz. 

.About July 1682,1 met with a person who 
then being come brom London, gave mu a re- 
lafibd ftt large concerning the election of 
abectdbthat hml been in June, the manner of 
which is well known to all; be represented it to 
me as a very illega] action, and that there was 
a devilish design of thd papists in it, to cutoff 
the king's friends, the ^irmig men in both the 
last parliaments, as to the prosecution of the 
Popish Plot, who 1 always took to be both the 
king's and the nation’s friemls. That there 
were witnesses had been ready a long time, t(» 
swear against them, but they could not get 
jurors to believe tliem, but now they bad by 
ibree of arms, &c. got sheriffs who will find 
juries to believe them, and so hang them up 
at their pleasure; that there was none but had 
council about the king, who kept all ill actions 
from his knowledge; and if they proceeded to 
swear North and Rich at IVlichaelmas, and to 
choose lord-mayor, as they had done sheriffs, 
the Protestant gentry were resolved (naming 
some) to remedy what was designed, by an in¬ 
surrection in several parts of Knglaud; and, if 
possible, to get the king ofi* from bis evil conn- 
eii, and bring all popish offenders to justice, 
sa;^ng, that tliey were .sure that, when the 
king knew the occasion of thc'ir rising, 'he 
would presently give up all offenders, and 
came in to them. That it should begin iit 
Noven^r in London, Bristol^ Exeter, Taun¬ 
ton, Chester, York, Newcastle; and that we 
should hear more of it in a month’s time; 
therefore desired we might consider how it 
might managed in Bristol; which we did ; 
and concluded, that Bristol, with about .350 
men, might be easily seour^ by a suiprize, 
without tlie bloodshed of one man. Awut a 
month a^r that, came the person bo mention¬ 
ed we ^ould hear more by; but he could 
declare no more than the termer did, only that 
the design went on, and there would he timely 
notioe given to all parts; but we hear of nothing 
. but disappointments and delays, putting it off 
time to time. In April I heard of anotlier 
Assign agsinstthe ki^, and duke of York, as 
|hey wene to emnemn Newmarket, some 
■ 'Alme in Maresh; but when I enquired into that, 
Jbubd it';WAl carried on by three or four; adtl 
iMd hear toe names of above five tout 
iL When I heavd h, 1 declared ray 
I. of any such thing, and that 1 was 
US an our parts would be ter such a 
Atesrtost, 1 enquired further into 
f and cmwl flnit toil sJllMNIgfa it was imended 



a paml of arms ready, iuid that they bad fisi^ 
ther nitiinor horses; ten mis saidjf they esnld 
have miisd 6 or800/. to havcteoiiiq^ia faorssi, nod 
also something to eneourage mdn, toey should 
have found mcsi enough; & dial 1 locdted apqik 
that only to.be tliq,ileiign of five drsik pcAwss, 
and no way likely to be acted; but the gsnmit* 
design ter tbe insorreotion was caitted olfchy' 
others; wbo, though they bad mads a gnM 
stir In the nation, trying tbe iiiohnations or 
people, and liad treated with the^Acols sod. 
IrisD, as 1 heard, who were to be'ready.at top 
same timo,. yet were never come lo any resdia- ^ 
tion, as to any time or method, hettes all wto* 
discovered; though they had besw eleven 
months contriving of it, from the* tlgie 1 first ‘ 
heard of it. Thu, 1 hope, wdl be toangh to 
satisfy all people that there was a tilot; 1* 
menhon no names here, having given his 
m^esty a more large account of wto 1 knew 
of it, inciUioning the names of all that I knew 
concerned. The arguments before mentioned,'^ 
with many othem to the ssfiie effect, not only 
soon prevailed with me, but made me indeed 
think it my duty to do what I could for my 
king and country’s safety; being then fhlly 
persuaded, that not only popery, but arbitrary 
government was intended ; not then consider¬ 
ing, (as I have since considered) hew much 
bloodshed it might have caused in tbe nation; 
for then 1 thought all would have been ended 
in little time, supposing things to be as to me 
was reported. But 1 do now declare my 
hearty sorrow for my yicl^ng thereto, and 
acting therein; tlio^h 1 can safely say, 1 was 
not for takiug the king’s life, but wholly for bis 
preservation, yet am satisfied that it might 
iiave caused very much bloodsiied in the nation, 
and am glad it did not take effect. Also 1 
declare, Uiat 1 am satisfied it was a vciy great 
sin against God, not only in distnisting his 
Pro\ idence, but in offering to take Uie work 
out of bis hand, who knows the hearts, 
thoughts, and actents of all, Uiough never so 
secret; whosit and pardon I most hum¬ 
bly bcg,*amrT?fist shall have; and inconfidonce 
thereof, (through tlie merits of tlie blood of our 
Lord and Saviour Chrisff Jesus) can willingly 
die. Nothing (next to this and all other my 
sins) is rnoi-e ti'ouble trwne than the thoughts 
how (dying) I shall lose my relations and 
friends m tiouble, coucentvig *my worldly af¬ 
fairs ; being by reason of uiffiappy concern, 
nut in such a posture aibr^ tiV' toould be: Bo 
that by my death, my deard^friends will not 
only he lolt in great trouble, WAJie under the 
censwie of many, none imdersmlffihg^JiQOir ^ 
things are; my wife and children ruin^,"aiid 
my creditors git^ut losers; whereas might I 
have been Uiought worthy to live, 1 should 
have taken toe trouble off them all, and hope 
in time to h^ve paid every man to a penny ; 
fori c;m from my heart say, that as 1 hope 
for salvation, I never designed any firand to 
any man, bqt to pay every man his due. 1 
have heanl that some should say, 1 took up 
4 
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rponey ut iii^resi tl carry on the j^lot ; which 
1 dkuwD ; tbf Jncveiivas at ony clw|i¥?e tncrfeiii 
inure tlian cdhiiiionilxponces, nor never heard 
of any muneyVaiseilupou that account; thou^^h 
1 heard of 10,000/. \that were to be raised for 
the Scots, but suppose if was not clone. I 
bless God I am pretty well satisfied, and tiO})e 
be fully, a.s to roy futcwc state, and cun 
wUlingl}^ leave the world ; but upon the ac< 
count of my friends and cr^itors, considering 
the condition they will be left in, could g:ladly 
have lived some time, that f might hare taken 
off that scandal that 1 fear will be laid upon me 
when I am gone; but God knows luy heart, 

I am free, and always was from any thoughts | 
of fraud or deceit. | 

1 am satisfied that all means that could be | 
thought on have been used ni get as much out 
of me as possible, 'but had it not been my reso¬ 
lution to declare all that 1 knew concerning 
till* plot, and also to do what in me lay to 
prevent all plottings for the future, that tnere 
might be an end put to such heats, differences, 
and heart'biirniugs, that is, one against ano¬ 
ther ; that his ^majesty and his subjects nii;>ht 
live III such love and union, as ought to be 
between a prince and his people, 1 had not 
wrote what 1 did ; for I uas never a man to be 
wrought upon by s’oerity, and what 1 wrote 
W 4 S not without due consideration, being no* 
tiling but truth. I do suppose., that inukiiig 
such a full and largo confession at first, and 
some exjiressions that might he observed in iny 
letters whii.di I perceive were iiitereejitcd. may 
cause some tlioiighu that 1 still reservi* soiiu* 
persons undiscovered ; hut as to luy (‘onfession. 
It was not rashly done, 1 had had some works 
at sea to call things to mind, and as for persons, 

J gave a true account, and ol‘ all passages I 
coiiid rciueinber, though others ilo anti may 
Come into iniml. What I snpjiose was tibserv- 
c*d in my letters, might be some foolish ex¬ 
pression concerning some uf my iuiptainiaiice, 
and that 1 would betray no friend, meaning, 
that no severity should cause me to accuse any 
frientls falsely to save m^ii^clf, although (if I 
liad thought the accusing of TViuiml^* of fier- 
Kons would have saveil iiiy bb^ suufnail b.*eii 
one that woultl do any siieh thing to save lile) 
1 had lhf‘ most cause of any man lor when 1 
first absconded, those iu Kristol, and clse- 
W'herc, that were iiiyino'xt iQtiimUc aeipiiunt- 
ance, refused to^/uiy thing forme; na >, 
would not receive w.#en | W'rote lotln ui, 

fearing Uicy shoi^ be found to hold corres- 
poiuioQce with nijjp-M’^hcn I gave in my con¬ 
fession, I stooiUnot upon terms <U' a partioii, 
being eonjiiA^m, if truth would merit mercy 
aiw^bc King, I should have his pardon, and 
that it was the only way to i^nin mercy with 
Cod. I fim! it already that people are pmsing 
theircpiis'iiros.'upon me, some one way, ami 
some unoliier, Ibi* my not pleading, and ac¬ 
cepting of another trial when it w as ori'ered, 
saying, that 1 confessed‘the whole indictment; 
w 1‘iich 1 disown ; for 1 said thub, What 1 was 
gniity uf 1 had couftfSiaU to his inajesty, and 
VOL. X. 
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wholly dcpeiuled upon his mercy • bc.sules, I 
had some other rensunfi why 1 liid not pleacl^ 
which at pre.seat J conceal; and also why I 
did not speak what 1 intended. More I may 
say a I the place of execution, before I leave th’o 
world, xvhich w ill be according as I find thioirs; 
but as to a discovery of any more ijerson-^ (1 
cAiiijot) tlian has been alreaily mentioned. 
Should I mention any whom I fbouglit would 
}iave Ixicn concerned, I may much abuse them, 
though I believe many thousamis in the nation 
would have appeared, fur the rca‘?onB afore- 
riientioned, which caused me to lie concerueil. 
1 doubt not, but several that were concerned, 
w'bo ai e or may be cleared, for want of suffi¬ 
cient proof against them, or by his majesty^a 
mercy,'will blame me for tWifessiug what I 
knew; and not much grieve that I failed of a 
pardon, or at my death. Butl repent not ray 
confession ; and could T discover more, would 
dv it willingly, tiiough I find no mercy with 
man. Jam£s Holloway. 


In the Year 1684 were published, in a foH* 
Pamphlet,* “ The free and voluntary 
“ CONFikSSlON ami NARUATlVli of 
“ JAMES HOLLOWAY. (Addressed to 
“ his Majesty). Written with his own 
“ Hand, and delivered by himself to Mr. 
“Secretary Jenkins; as also the Pro- 
“ ceediiigs against the .said James Hoi* 
“ loway in his Majest\*s King’s-lieiich 
“(Joint, Wi^stuiinstcr; and his Petition 
“ to his Majority, 'rogeiher with a par- 
“ ticular .Iceount of the Di'KJOufse as passtnl 
“ hetw'een ilie SUcrifis of London and the 
“ said James llulluway, at the time of his 
“ Executiou for High 'IVcason at Tyburn, 
“ April 30, 1684. >Vitli his Prayer im- 
“ mediately hefiirc, and the true Copy of 
** the Paper deh\erod tliem at the same 
“ time and place, L*jij.li>n ; Printed lor 
“ Hubeit Horn, Juliii l^aH;er, and Jolin 
“ Red may oe.’’ This Pamphlet contains 
all the Matter liere printed, together with 
the fullowiijg 

CONFESSION OR NARRATIVE. 
(Jreat Sir, 

I your majesty’s most hinnble, hut too much 
misled, and tlisobediuut .subject, do hero luosi 
iimhfully, according to the bej>t of my remem- 

* At the end of the pamphlet is. the follow- 
1 ing Imprimatur: We- a[i|)Oiiit Robert Herfi, 

j “ ,lohn ljuker, aiwl John kedmuyn, to print 
1 “ these papers, aad ii^ai none other print tbw 
I “ same. Ptriik OAwir.r. 
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brance, jg^te you an account of wto I knew 
concerning the late discovered conabiracy, how 
I came to be concerned, how far 1 waa con* 
oerned ; how it was‘so have been carried on 
in Bristol; why I did not come in at the tirst 
discovery, and cast mysdf at your m^esty’s 
feet for mercy; how 1 made my escafie, and 
where 1 was*’till taken. If I shatl through 
forgetfulness omit any thing that it may to 
thought I am privy to, 1 shall be ready and 
willing truly to answer any question that shall 
be asked by 3 'our majesty, or any your most 
honourable privy council, no way despairing 
of your majestys mercy, but remain in hopes, 
that that fountain of mercy which hath so 
abundantly flowed from y our sacred breast ever 
since your hap{>y restoration is not yet dry, 
and that |^re is some drops leA foi* me, who 
doubt ndt^ but to serve your majesty both at 
home and abroad, much more living than my 
death wni. 

That which I have cause to impute the oc¬ 
casion of my being concerned, was my too 
public spirit, preferring your majesty’s and my 
country’s interest muck* before my own, but 
especially in attending the two last parliaments, 
promoting an act, for the cucouragemeut of 
the Linen 31aiiufacture, and the prcu iiting of 
frauds in your majesty’s customs, &c. which 
would Iiave broiiglit in, and saved to your 
majesty near 200,000/. per ami. and employed 
many llioiisands of poor, &c. as is well known 
to many worthy persons about your court, and 
indeed proved my riiiu, utlienvise than in this 
concern by bringing me into too great ac¬ 
quaintance for one of my capacity, ami by 
that to ha concerned as I was. My attendance 
on those tw o parliaments I doubt have been 
misrepresented. 

How far 1 was concerned. 

After the dissolution of the two last parlia¬ 
ments, 1 observed a great dissatisfaction 
in people,In most parts where I traidled, but 
heard noUiing of any design till July 
when one Mr. Joseph Tyly, of Bristol, came 
from London; 1 meeting with him, asked 
what news, he answered to this effect, all bad, 
and if some speedy course be not taken we 
shall be all undone, for by their arbitrary, 
illegal ways, and by force of arms, they have 
got sheriffs to their mnnls, witnesses tliey had 
bribre, but wanted jurors to believe them, now 
they have got sheriffs, naming Mr. North and 
^jj^Jlicli, who will find jurors to iKdieve any 
IHncnce against a protestant, and so hang up 
all the king’s friends by il^^rces ; T then told 
him tliat I thought it w^ impossible such 
flliugs could be done, but the king must hear 
ofit; no, said he, there is none suffered to 
coine near the king, but those who have been 
declared enemks to the king and kingilom by 
naming some that were mentioned 
! printed votes, who to save themselves d<» 
Efeavour to keep ell such things from the 
liug's kiiou ledge, and peisuade him against^ 
with much more such like dis- j 


cogne, by which I foundjrihc sme was dis^ 
coureed mroughout England, Scotland^ and 
Ireland, as a means to ^pgagelpeople. At 
length lie told me that tliq protestant gentry, 
naming the earl of Hhafteilbary, lord Howard 
of Eterick, and others were come to a resolu¬ 
tion, seeing fair pg^eans would uol do, but all 
things on the prolestaiits’ side arc misrepre* 
senM to the kiug, by such great enmi- 
nals, and none more in favour than those, U> 
take the king from his evil council, and that 
by an insurrection in several parte qf England 
at once, vi^. London, Bristol, Taunton, Exe¬ 
ter, Chester, Newcastle, Yorit, and some other 
places ill the north, and that there would lie a 
considerable party ready iu Scotland, and ano¬ 
ther in Ireland, therotore, said hr, we must 
consider how to manage affairs iii Bristol, fur 
if they proceed at Michaelmas, iu choosing 
lord-may or as they did sheriffs, and to swear¬ 
ing of North and Rich, it must begin in Oc- 
toTOr or November, otherwke there will bo 
some sham plot contrived to take off most of 
the stirring men in the last parliauiriits; with 
much other discourse to the sanie ciJrci ; add¬ 
ing, that Mr. AVailc would come down vuiy 
suddenly, by whom \ic uiiglst cxptrt a full 
account ofull. About ilir cud of August, us 
near as 1 can rcuiondirr, Mr. Wade caniu 
down, who conlinued what Mr. Tyly had 
said, but could -ay hltlc as to any farther re¬ 
solution they uri’r couu* to aboie, citlicr of 
any time or inelbod agreed upon, but that tlio 
design w^ent on, aiul mrn \\cie rmployed in all 
parts to try how' people were inclined, who 
found enough reafiy, and that there would be 
no want of men, it it was oi.oc begun. 'I’hon 
w e considered how it might be managed iu 
Bristol, and wliut nu[iil>er of men might bo 
needful lor the fii*sl onset; towards w inch iio 
said, W'c might ilepond on 160 men froni 
Taunton or thereabouts, and concluded tlnat 
^^50 ini^lit be sufficient to secure it without tho 
bloodshed of one man, it being our design to 
shed no blood if pQssible ; but this w'e resolved 
not to acquaintAuy of our friends with it, till 
the da 3 niKd”tnfthod was resolved, of which ha 
said we should have ten or fourteen d.'iys no¬ 
tice ; and having soon •onsidered of a nretbod, 
waited in cxriectation of furtlier adiice, but 
none came tilt November ; then wc heaid that 
r.oiii(; disappointment qbapui ning they were 
forced to delay it, thou|||^ere was mure and 
more cause foi it. The |nd of December or 
bt^ginning of January ail vice that it waa 

deferred to the beginning oNi^larch. 1'be third 
of March I came to ' 
with Mr. Wade, asked I 
who answered that he 
make of it, for he could find notliing done, 
more than was nine months before. The 
great [lersons wlio were the managers, having 
done nothing but talked of things. But now 
th(‘iie wa.s some others appointetl to tnauago it, 
who w'cVc men of business, nuniingthem to me, 
viz. (be larl of Essex, the lord Howard of 
Esciick, Uia lord Urey, tins lord Kussfdl, col. 
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Sidney, msjcr Wilwnan, Mr. Hampden the 
youn^r, tmdMr. CJArlton, ivho he did suppose 
would inake ^raetliing’ of it, ami not ilo as the 
others had doire, make a yearns talk to ensnare 
many thimsands of people to no purpose; fur 
^ these had already sent incsseugfcM's into 
land and Irchmd, 10 know th£[r minds, naming 
ope Aaron 1$mitb, sent into Scotlautl, and at the 
return of the messengers, would come to a ri'so- 
lution as to time and method, but he was con6> 
dent they could not he ready before Midsummer, 
hy reason t^icy had dope so little iu order to it. 
Mr. Wade wSts then designed into the west, upon 
the carl of Stamford’s ousincss, and said if he 
could understand any thinp more before lie left 
JLondon, he would take Hristol in his way, and 
acquaint us with it. lliis jorirney lie bfonglit 
me to col. lUiiiisey, with whoin'we had Intle 
discourse, lie being going forth with his lady. 
1 liH sixth of March 1 left London, and went 
directly for llristol; about the l.'Jth of March 
Mr. ade came to Itristol, but then could say 
no more than as above, the messengers being 
not ooiiie back from Scotland nor Ireland, and 
was of his former opinion, that if any thing 
w ere done, it could not he liefore Midsummer, 
lie then expected to ho about two months in the 
west, and said that it’ an^’ thing was agreed 
upon sooner, one Mr. Wc&l. j> counsellor, bad 
promisiMl to write to him in the name of inglC' 
stone, and ilirecl his letter to b*' left at his bro¬ 
ther’s in Bristol, who Wade on!T ied that ifanv 
such letter came, to open u, and if .any tiling 
nulcnal in it, to send it by a o’essenger to him 
into the west. About the 17tb ol 31aich came 
\ Ivitcr icr him from IVest, m the name of 
Inglcsfone, which his brolhcT opened, and not 
understuuduig the slilc, brougiit it to me, but 1 
knew not the meaning thereof. The contents 
was to desire Mr. W adc to get his clients to¬ 
gether the next Saturday come fortnight, for 
that was the day appointed to ‘^cal the writirig.s, 
and iieitiiiT of us nrderbtaniliiig it, his hrotlier 
sent i* by a messenger after hini^who Ibund him 
at Taunton, and his answer |n' the messenger 
was, that lie knew not the iSg;aning of it, but 
shouhl be uilliin ten miles of linst^’dii^ic ne.xt 
Saturday, desiring that if any olhov letter came, 
to send il to him. Aboi.it three days after came 
another Icttei as above, ilesiring him not to 
call his clients together, for the time of sealing 
wa.s put oft’, whicli^ttK- was also sent to him, 
but he understoud^m, saying, it was some 
rash biLsiness or oth and s-owenl back again. 

The fifth of A[>*wji came to London, and 
tliat evening wenjipSjyJr, We.sl’s cliambev in 
the Teinpli^^jJiRre I found him, who then 
did me, but when 1 told liim my 

n^fioni whence 1 came, and mentioned 
the two letters Mr. WaUu recei\;ecl from him, 
he began to be somewhat free in discoip'se witli 
me, I then told him that Mr. Wade and his 
friends were surprised at the letters, not know¬ 
ing what lie meant by them, and did desire to 
know, concerning which he seemed a little shy, 
but after little discourse, began to tell me, say¬ 
ing, there was a design to take off the king and 


duke, coming from Newmarket, wdiich they 
cr[iected would have been that Saturday men/ 
tioned in his letter, had not the fire hujipeu^, 
which causccTthem to come sooner ; nay, said 
he, had wc known they would have Uayed so 
long as they did, their business bUoidd have 
been dune: 1 then asked him w hat he meant by 
desiring Mr. Wade to get bis clients togeihJr 
hy that day, and what lie could projHiae tiny 
should have done, to wliich he could say little, 
only that they might be ready. J ihVn told 
him, that 1 thouglit it a very rash tiling, and 
that few in £ugland M ould ajiprove of it, that I 
was sure none about us n ould, being a must 
cowardly, dishononi'able action, besides ihO' 
basest spiof murder; then, said he,,what is 
designed by the general design but to take them 
both off, and if it had heun dime that way, it 
would have prevented a great deal of bloodj^hoJ 
in the nation; no, said 1, no such thiug is 
designed as 1 know of, the general design being 
only to get the king off from his evil counsels, 
who had advised him to put a stop to procetd- 
ings against Popish I'lottcrs, by dissoiving of 
parliaments, fkc. and to bring all Popi.sh oneii- 
derstojustice, and such who had betrayed the 
liberty of the subject: and this 1 think was all 
tlie discourse wo had at that time, being the 
first of my acquaintance with him : that night I 
went with him to a tavern iu Fleet-street, 
where was captain Norton, Richard Good- 
enough, and one Mr. Aylif, who, to my know¬ 
ledge, I never saw before nor since; whilst I 
was with them there was no discourse of any 
business, but 1 soon left them together. The 
nc.vt day Mr. Roe of Bristol, brought me to 
Mr. Ferguson, at the house of one Mr. Bourne 
a brewer, but was not admitted to see him him¬ 
self. Ferguson then M'ont by the nam^ of Ro¬ 
berts, who when I had told my name and from 
u hence 1 came, was pretty free in discourse 
with me, and told 1110 the design went on very 
w cll, that there w^ere some Scottish gentlemen 
come up, who were treating w'ith the ma¬ 
nagers, and did hope they would agree in a lew 
days, and come to a resolution boUi as to time 
and method, of w Inch w'e should have timely 
notice, but by nil his discourse at that time, I 
could not perceive that he knew any thing of 
the NcM'market design. 

That day 1 had some discourse with colonel 
Kunisey at his house, who I found was privy 
to the Newuiarket business, and his opinion 
was, that the Newmarket design would come 
to nothing, fur he di<l nut approve of the ma¬ 
nagers actings, and said there was nothing*like 
the other design, for that would put an end to 
all ill a little time, then I told him, that none in 
our narls would be for it; which I think was 
all tne discourse we then bad ; only he pro¬ 
mised, that if any thing was agi'ecd before Mr. 
W ade came up 1 should hear of it, so 1 took 
leave and went for Bristol the next morning. 
About ten days after,hearing nqiMngfrotn them 
(Ferguson baring told me tliwhe thought all 
M'ould be agreed in four or five days, and pre¬ 
mised to advice) 1 wrote to Mr. deshing^ 
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to know how they went on, who wrote me, 
iliat they still met with delays, and were come 
to no conclusion; after that, I heard no more 
until May. About the be{;cinningf of May I 
^nie up to Loudon atfain, in company with Mr. 

Wade and some other Bristol men, but when 
we can»e uji, iny business beings in the city, and 
theirs about the Temple, we parted; after two 
or three days, j met with Mr. Wade, and asked 
how he found tliinu-s, who told me, he doubted 
all would prove a Sham, for he thoiigfht there 
was nothiuj^ intended, lindin^ nothing mate¬ 
rially done ill order to wliat had been so long 
discuai'sed. Then we we nt to Mr. West, and 
discoursed him fully about the eouteiits of his 
letters, who told us, they were resolved to kill 
the king and duke as tliey came from New¬ 
market, in order to which, he had jirovided 
arms for fifty men, pistols, carbines and blun¬ 
derbusses, luid that liiey were ])rornised the 
house ol one llumbiild a maltster, winch lay 
in the road, and the kii”** must come by his 
door, ihert' the men should ha\e k-en hxlgi d. 

Then \\\* asked who wa.s to have acted it, to ! 
uln'cli lie could Imi a slender answer, and 
roiilii or would luuut hut two men, who were 1 
Uuud'ald ami iiis bruilier, saying, it tliey could ' 
haverai' cij six or eight liuiuhvd pounds to have 
l»ought horses, and soinclhiug to t*ncouiagc 
men, tue^ should have had men enough; so 
that we toiiiid they hud few men, it more than 
t\v/», and^ no horses, ouly a ]uircc! of anus; 
which aitei'wanis he shi.wcd iis at a iiiiii- 
smilu’s house, in a littie lane ueai IVuiple- I'/fir. 

Mien \vc asked him what tlicy designed it* it 
had taken oft'ect, to which he answered, that 
the men sliould have come up with ail speed to 
Lundon and dispersed theniselvcs nuniediuti Iv, 
declaring tor the duke of Monmouth, ami that 
tfie king and duke being dead, no o[iposition 
<‘ou1ii he inade; then we asked who were for 
this design, he named col, Uuinsry and 
Itichurd (loodenougli, and, as far as J tan Vi ~ 
member, no more ; so we found it was carried 

on by tlieiii contrary to iho knowledge, or op | were of diftereiiy'opinioris concerning a rrie- 
probation ot those w!iu managed the general I fhod, somijur WT^-inniiig the insiirreciinii only 
Uesign: thi’u wc declnred mir great clisliKr of ■ ■ * ‘ ..... . i- ■ 

iti'iclhiighim. It was a liasc, dishoiioinabh' 
cjwaivlly action, and wouM seem oilious to al) 


supplied with, would he re&y in iiiree or fonr 
flaye, Wing ten thousand p&unds, which was to 
he returned to Holland to buy a|fbis, Sec. tor 
Scotland. He after told ip that the Hcotch 
gentlemen had made another proposal to the 
managers, thus, if they would sup^dy ihem with 
thirty thousand net«nds, they would begin it in 
Scotland first, wtiH*.h they could soon have, and 
then would invade Eiighiiid, desiring the ina« 
nagers only to get a party in the North of 
England, ready lb oppose any forcefrom coming 
out of England against them, licforc they had 
settled Scotland: hut this vvas not approved of, 
the managers chusing rather to supply Ibetn 
with 10,000/ and to begin it in England the 
same time. Then we daily exp^-ted to hear 
when the money would be paid, hut still 
I found nothing hut delays, the imuKigcrs not 
agreeing liow' to raise the money, and that 
if the money had been ready, they were 
come to noconclusioTi, as to any metlmd more 
I him tlipv weie nine months before, having 
done uotlmig hut talked to eiisocre jxople,-re- 
poiiing about in all parts, how the likrtics of 
th'‘ people were daily more anil more infring¬ 
ed, and lh.it aiHiitrary goverument and popeiy 
u ji'? coming in apace, which incensed people 
i very nmeh, and made siu-li a gruinlrling in all 
]iints lliai v\i' feared longer delays would make 
the conmion peoph* in man} parts mutiny, it 
lt4 iiig as. wo thought so generally known, cv- 
C4'pi Mjiiu'lhing w.is sudd4*iily done, it was im- 
).o v'.iMe It should ri^itain oinii‘.covered, so the 
next rune we im i with Kiunsey :md I’Vrgusoii 
(ihougl) never rogellitM) we de.ciared onr dis- 
^.a^l:.|■al^i<>n by reason of such long delavs, and 
spoke it so th.u it might come to the managers 
cai... as we suppose it did. being to this cll'eet, 
Thill, wo lliouglit they iiad orlv a design to be¬ 
tray |»eoplo, drawing maii< tlioiisauds into a 
Miare, lor tiioir actions shew . d little otherwise, 
l>«.hig so long discoursing H thing of that nature 
and done so little towards .it; lew days alter 
meeting with Bumscy again, he told us they 


London and S'*otiaud, some for it in all 
places at once us at fusj pioposi^d, others lor 
severiil jdaces in England and Seotlaiid, and 


in London, hut in otherliilaces, there woul? i>e 
forces raised in LondoR^g*send out against 
them, which would taK^f out most ot tljeir 


the world, that any pretending themselves Pr..- ; not in London, saying that if it was not bt gmi 

tibtarits, slioidd be concerned in such u bloody ‘ '' ' —' ' " * ** —' -*” * 

action, and tliat wc thoug'lit it w'as his cow'ardice 

put him upon it, to which he said, that lie .., ... . .. 

could not light, but would be as forward with j strength, and that then Lol^un miglitbc casilv 

liiK mooe v I.IL «!.* ...... ,.c i.:o ..»ri.^ secured ; sometimes tht^l^jp for beginning it 

only in London and Scotlmid, d to have people 
come up to London from all pah^g^ Engluinl, 
to which we answered that we lhoug|{t'1iir.:j;;*j-5^ 
better than what was first proposed, (viz.) tli*e 
lieginiiing of it iii many places at once, as bo 
lore mentioned, fin* although we hud engaged 
none in or about Bristol, nor should not cn- 
dcavour it till all things were nmcludeil, vc-t 
with the assistance we were promised lioni 
Taunton, did nut doubt hut to get men enough 
to secure it, and that we knew not where to get 
;.ii men that would come for London, and sup** 


iiik money us anv one of his capacity Then 
we W€Mit to col. Uiiirisey, who we rouint to 
be wholly ot West’s o|iinion, saying, that ex¬ 
cept soiimthiiig be done that way, 1 know uo- 
thing will be done at all, for he knew the other 
tnatiagcrs would do notiiing; so we had little 
ciiiiCOiitrse at that time. Alter this we went to 
Kjllgusoii, who I,old us how things svood ; we 
l|iim found that he knew of both designs, hut 
Jw ouly ior tha^iosurrection, ami told us, iliai 
me managers h^d been treating with some 
pcoich g^^uien; that they were almo. t 
iigi'eed, rfd that tlie money they were to be 
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posed it might be so m other places^ men might 
{h 3 willing tel secure their own country who j 
would not be yiHiuir to leave all and come for 
London. Runisey uien said if he knew where 
to get at the head of 1,000 men he would begin 
• it^ presently, and desired that we might nrieet 
the next night with some utkars and consider 
of things, so the next afternoon we met at 
Kichard\s coffee-house near Temple-Bar, and 
from thence to a tarern near, 1 think called the 
Little or Young Devil Tavern, where met eight 
]>er8ons, (vijs) colonel Runiiiiey, Robert West, 
capt. Norton, capt. Walcot, Richard G<K)d- 
enougli, Francis Goodenougli, Nathaniel Wade 
and myself, this was the first time 1 knew 
tv alcot. W'^lien we were all sat, colonel Rum- 
sey 8i*oke to this efl'ect, as near as 1 can re • 
ipeinber the same words ; Gentlemen, if we 
can raise three thousand men in and about 
JiOiidon, there is a person of honour will ap- 
]>cur at the head of them and begin the busi¬ 
ness ; which we supposed to be the duke of 
Moimiouth, and do imt vvcU remember w hetlier 
he mentioned his name or not. Which pro¬ 
posal much surprised Mr. Wade ami 1, that he 
should then tjue'^tion the raising of3,000 men; 
w licTcas when it was first mentioned to us we 
thought thet had bt'on sure <»f manv thousands 
in London, a! an warning. "I’lieij it ivas 

<!Oiisidercd how 3,000 men might be raised, and 
how they might do soineUting to the purpose: 
then w'e declared wliat iiicthod w'e liml con- 
chided on, for the iiianagenjeiit of afluhs in 
Bristol, which was as fblluwetii, and they could 
think of no lietter way, so it was (oucluilod 
lliat liOndon and the suburbs should be divided 
into twenty parts, and one man made clioice of 
in each division, who should chose out ten in 
his dinsiuii that be could trust, and each of 
those tin to find out fiftet ii, wlirch would make 
161 in each division, so that twenty divisions 
would produce 3^220, in order to which ,a map 
of London was to be bougbt the next day, and 
each division drawn out iii a particular paper, 
mentioning every street and ime of note in it, 
with llie North, East, South a'hrl VVr*^,.bouiKls 
thereof, and to be brought the n<‘xT meeting 
two or three nights after *, at the first meeting 
it was agreed (hut none should know of this 
design, viz. (of the chief managers) till all the 
men w^ere secured, and ihat these seven, 1 be¬ 
ing not to stay loil^i/ London, should meet 
every tw'o or three n|^ils till all was complet¬ 
ed. 4t this mectinjjjl'Rumsey and M^est would 
be often saying, CS-rrwas nothing like the 
lopping bnsiness(TOeaning the taking ofl'the 
king and dgjjggf^and that it might be easily done, 
* * WMi k w^ y^veut to or from the J May-house, but I 
never heard any agree with liini in it. Next 
day a map was liought, and hroiiglit to West’s 
chamber in the Teinjilo, wliere some met to 
divide it, and draw out the divisions against the 
next meeting, 'fhe next place we met at, I 
think was tfic Castle-tavern in Fleet-street, 
where some ot the divisions were brought, all 
being not done, and then it was considered 
bow' they should be distributed, being we were 


most strangers, tfnd agreed that Richard Good^. 
enougii, who had been uiider-sherifT, and so 
had a general ac(}uaintance, should do it, who 
was willing to undertake it, the rest of the divi¬ 
sions to be regdy against the next meeting,which 
was two or three nights after, at the Green- 
dragon tavern upon Snow-hill, wherewben Mr. 
Goodenough came he told us, That he had 
disposed of some of them, and did hope it 
would take effect, and that in a week or ten 
days he should have fixed the twenty men; the 
consideration how things should be managed, 
was deferred till they were sure of the men, 
only some mentioned their opinions how fbd 
Tower, Whitehall, and other places might be 
best siirjlrised. The Tower was tiiought oiiglit 
l>e best gained in the day-time, Whitehall and 
other ]>laces in the night, with many such 
things in way of discourse: Rumsey was still 
upon the old strain of killing the king and the 
duke, saying, at tliis the last meeting 1 was 
at, going for Bristol next morning, that it might 
be done in Windsor-park, and that he would 
undertake it, Imt not exce|>t every one there 
jiresent would go with him, to which not one 
consented ; 1 replying that 1 was for no such 
ihir.g, but seeing the other business had gone 
so far, and was known to so many, if they 
could bring it to bear in lx>ndoii and other 
places, 1 rashly said, rather than fail of Bris¬ 
tol we will undertake it at noon day with an 
hundred men; to which Uumsey said I was a 
hold fellow; they then promised, when th^ 
were sure of the men, to advise and take care 
for some arms for us at Bristol, and that we 
should have some great person come dowii to 
bead us; but I licanl no more till the news of 
the discovery came in public leltei's; I re¬ 
member one time when Wade and I w'as with 
Ferguson, he told us that the duke of Mon¬ 
mouth was brought to a low condition, all his 
}daces hf‘ing taken from Viiin, and his tenants 
in Scotland (being so severely dealt with upon 
account of their religion) w as not able to pay 
rent, so that his estate tiiere, whicii was ac¬ 
counted worth 10 or 12*000/. per aim. did not 
yield him the last year 2,000/. that he was not 
well pleased with the managementuf affairs, and 
desired Mr. W ade to appoint a place where he 
w ould meet the lord Gerrard, and sir Thomas 
Armstrong, to discourse them, to which Mr* 
Wilde replied, be would meet none of them, 
for such great men hod betrayed the nation al¬ 
ready, and ensnared too mady tliousands to no 
purpose. 

llmv it was to have been acted in Bristol. 

Wc concluded that the only way to secure 
Bristol would be by a surprize, which with 
about 350 men (150 of whi<m we depended on 
from Taunton, the other 200 to be raised ia 
and about the city) might easily be done about 
four o’clock in the *morning, as soon as the^ 
w'atch were gone off, without the bloodshed of' 
one man, thus, dividing the city into 14 parte, 
so making 13 posts besides the mam gaatd, 
which should at first have been at thOTonlzy, ^ 
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(which is io Bristol as the Exchange here) we 
sttp|)osed 190 men might he sufficient for each 
pok, and the remainder for the main guard, 
out ^ which might 1)C spared four or six fifes 
to he constantly marching about, and to assist 
where there might lie otscasion. The method 
we designed for ttic raising of 200 men in and 
idiout the dty was thus, firk to find out 30 men, 
two for each post, and four fur the main guard, 
who migfit be able each of them to procure six, 
and to command them, which would hare 
made 14 for each post, and 28 for the main 
guard, to whom the Taunton men should be 
ndded, viz. six to each post and the remainder 
to the main guard, who sliould liave come in 
the day before, some at every enirauce of the 
city, and lodge themselves at inns and ale¬ 
houses as near the jiosts they were appointed 
for as they could: each man being to know 
his post and coinmauders before they came, 
the Bristol men to lodge themselves and arms, 
with arms for the Taunton men, in an house as 
near as possible to tlieir post», and to seiiil one 
out from each post between tliree and four 
o^clock in the morning to ohserve the motion 
of the watch, and to advise as soon as they 
w’ere gone off, that they might all iminedlately 
repair to their resp^vc '|Kists, calling the 
Taunton men, and as soon as they had gained 
their ^tosts, to send out a file of miis^teers to 
fetch in such and such men in cacii of their 
divisions as Uiey should have bad an account 
of iiefbre, and convey them to the main guard, 
which in tlie 14 divisions would have been 
about sixty persons, commission-officers and 
others; then to fetch in all the arms and am- 
muuiti<»n they could find, which two things 
liciug done (as we supposed might be in a little 
time, and witliout any opposition, the riosts 
being so near eacli other, that it would nave 
been impossible for any number to get to¬ 
gether) we resolved next to declare the reasous 
m our taking uji ai-rns, and to encourage all 
to come in to us that we could trust, not 
doubting but we should soon have had many 
thousands in the city, and out of the adjacent 
counties, Gloucester, Somei*sct and Wilts. 

The Reasons why I did not come in, &c. 

When the news of* the discovery first came 
to Bristol, and some time before, J was in some 
trouble by ray creditors, and forced to abscond, 
though^hougbt 1 had sufficient to pay them, 
only desired time to get in my effects, their 
. mercy I feared more than your majesty’s, and 
thought if 1 should come in and find mercy 
wttli your m^esty, 1 could at first expect no 
better than a prison, and if from it dischargc it 
by your majesty, to he kept in by them upon 
iumount of my ak>te. Secondly, hcai-ing there 
wins very many, in and about Bristol, sup- 
to be tioncerned, aud 1, though knowing 
so being able to prove so little against 

antdpiOf but such against whom there was 
0 jil|mBt proof without me, feared that if 1 
mSmdoooie in more would be expected from 
•|pthan|^could prove, and so might fail of 


mercy, it having been our Resolution not to dis¬ 
cover the design to any of^our fr|eDds till the 
managei's.bad agreed both u|>on fame and me- 
thoif, therefore considered fcow ''to make my 
escape, there being then a strict search in all 
ports, thoiighi best to continue in England for 
some time, till threat might he over, and so 
got an ordinary habit and a little horse about 
40s. price, oud travelled the country as a man 
dealing in wool, in Glouco.st.ersliire, Oxford¬ 
shire, aud Somersetshire, till about the middle 
of August, then repaired towards Bristol, and 
by letter, with iny wife’s assistance (all other 
friends thereabout fearing to act for me) pre 
vailed with a poor man who had a small boat 
alNiut ten ton‘3, for 20/. rewani, and the like 
per month, for six months, to go with me for 
France, and from thence to.the West- Indies, 
or whore I would, my name licing then in uo 
proclamation or declaration, if it had 1 should 
not have prevailed w4lii the man to go with me. 
ISo the 2.Snl of August sailed from King^s Road 
for Rocitell; the 25th proving bad weather, 
cracked our mast, and so ]»ut into Ives, in 
CoriiwTill, where we staid till the 4lh of Sep- 
teinlier, then put out again for Rochcll, but 
meeting with contrary winds was forced into 
several places in France, and gained not our 
port till the 17th. In RochelT, 1 loaded her 
with brandy anil other goods, and the 4th of 
October sailed from thence for the West Indies 
(heiug willing to know liow my concerns lay 
there, that my creditors might have their own, 
though 1 knew 1 might be much safer m 
in Fruiice) and arrived at Barhadoes the lltb 
of November, there I heard of my name being 
in the GnzetiC*, therefore staid hut two days 
lauding part of niy cargo, from thence I went 
to Antigua, where 1 landed and disposed of the 
remaining part, staying there about 10 days; 
but it bedng too soon for the crop, and iny 
charge Inriiig the same, lying still or going 
farther, also thinking it not safe to lie long 
there, resolved to see the rest of the Carribby 
Islands, and so w^t down to Ufounserat, Nevis, 
St. (Jbristopher’y/St. Kiistatiaand .Anguilla, and 
NO backl^aio to St. (Christopher’s, supposing 
that to be tlie safest plat;e, 1 being known to 
none there, where 1 sttfid about thi'ee weeks. 
Aixmt the 14th of .Taiuiary I wrote to inj 
factor in Nevis about what was due to me, who 
on recedpt of my letter Yliso.^vereil me, so that 
sir William Stapleton pr^^ntly sent his war¬ 
rant to St. Christopher’s A^apprehend me, but 
before it came I was goufi^j.vn to St. Eustatia, 
exjiecting to meet my vewk.^therc, which I 
had sent up to Barbadoes, aiic[s;^^ing know n 
where 1 was gone, the deputy govi^i*ii 4 jfSj^ 
Christopher’s sent five men with bis warJShi 
after me, to whom on sight thereof I submitted, 
tliougb had an opportunity suid might have 
escaped, but was rather willing to cast myself 
at his majesty’s feel for mercy, than live such 
a life any longer, not daring to appear where 
there was need of me (among iny lactors) who 
1 doubt will take too much advantage by my 
troubles for my creditoi*s’ interest. In Nevis I 
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was kept a prisoner k 3 ffays, wliere I promised 
sir William ataideuj/i that I would make what 
discovery I poiild, giving; him thc^ names of 
some who I had acilquainted with it in Bristol, 
which 1 suppose he hath given an account of, 
desiring him that it might be kept private, for 
if it was known they would have ad vice of it; 
tnit it was not kept so private as 1 expected, for 
Ihe night 1 came olf 1 was told of it, therefore 
suppose they were advised by a Bristol ship 
that came away before us, by which I wrote 
not a word, 1 suppose she might be at home 
long beforeSs, wc being nine weeks and five 
days. All that 1 can say gainst any of them, 
except William Wade who is before-mentioned, 
is that 1 acquainted them with the business, as 
1 believe many thousands in England were, 
and do suppose they would have been con¬ 
cerned, Hereunder is an account of many 
other persons that 1 have beard was concerned 
in the design for an insurrectiun, which is all 
that I can call to mind of any thing material 
that ever 1 heard concerning the Plot. 

Here li-' mentioned the names of scleral 
Persons. 

Now if your majt‘s*ty is graciously pleased 
to spare me, it will be a siifhcient warning to 
me for ever im-ildling in things of that naUirc 
again: and I hope I shall have the opporliiijil) 
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of serving your majesty and my country in the 
promotion of that wlii^ brought me into thisi 
and cost me many hundred pounds, witli some 
yeai-s’ pains to bring it to that perfection 1 did» 
viz. the linnen manufiicture, wiiicli many ho¬ 
nourable persons about your court have beard 
of, and I can make it appear that it will employ 
near 80,000 poor people and 40,000 acres of 
land, and bring in and save your majetlty near 
200,000^ per aim. 

Another thing which I think 1 may serve 
your mmesty in (abroad) is this, when 1 left 
England 1 knew there was many who were in 
trouble about their opiuioiis would willingly 
have left England if they knew where to go, 
that they might have liberty . I'here is a very 
fine island in the West-Indies, good land and 
well watered, which, by such people, would ba 
soon settled and prove a great aiivantage to 
your majesty and successors, for it would soon 
exceed any island 1, except Barbadoes and Ja¬ 
maica, it lies so near a bad neighbour, the 
Spaniard Portvico, that except a consideruble 
nnnflit r ^ro together, it will be dangerous living 
ihcrc; but if no great alteration in atlMrs since 
f hilt England; with your majesty’s leave, 
eufiugh might lie prevaifr d with to go and set¬ 
tle it at once*, wliich will not only serve your 
majesty before, b*Jt clear the nation of some 
hundreds of disaffected people. 


;05. The Trial ol' VVir.i.i-vM Sacijeveuell, and Nincfeen others, 
at the King’s-Bench, for a Riot committed at Nottingham : 
36’ Chaules n. A. X). 1684.* 


The Defendants having before pleaded Not | 
Cuilty, were brought to their Trial on the 2iid ! 
of May, 101)4. 

CL of Crown, Call the defendants, ^Vdliam 
fikiehcvcrell, esq. and others. 

Mr. Pollexfta. We apjiear. 

CL of Crown, ‘ Gardez vojtres challenges.’ 
^5wear sir Hnm]>hiy Miller, 

I „ - ,—^- 

♦ This w^as one of tiie nuiueruiis htigitms 
proceedings, which avsse out of tiie ahacks 
upon the Charters of Corpc/rations tiuougnoiU 
the kingdom, to which attacks Iho c.rov. ji was 
•encouraged by the^uej^ss of the Quo War¬ 
ranto against tliclJ^^/of London. (See the 
Proceedings in thaJCase, voL }?, p. 1039). 
Perhaps the obiec*-^liicli originally excited 
that attack, was thypou er of nominating J urors, 
by means of^w^lit to appoint sheriffs. (See 
Note to iw ^luafiosbury V < v(d. J), p. 78 S). 

' TOMi must have been very soon per<*el\t il that 
the nomination of the whole uiagistracy of the 
kingdom, and of a majority of the House of 
Commons, might be secured by the same 
means. 

Boger North (Life of l^ord Keeper Guil¬ 
ford, vol. 2, p. 104, 8vu edit, of 1808) tells 
lis, that “ this trade of Charters ran to excess, 


Which was done, and the twelve being sworn 
to try the cause, being gcntlemeti of the emiuty 
of Kent, were these following; Sir Humphry 
Miller, sir Henry Bosvilc, William Lambert, 
Charles Wheelerji Richard Mai-sh, Edw'. King, 
Hunijdirey bitiles, W alter Hooper, James Mas- 
ters, Richard Britton, Ralph Petty, and Ed¬ 
ward BatiiiU'st. 


and turned to an avowed practice of garbling 
C(!rpo:;dior.s, in unier to carry elections to tliu 
I p.tiliament, and u Committee of Council was 
app(unt<'d to manage the Regulations as they 
v*r«‘ie iratled ; and there was an itinerant crew 
of the worst of men that wTOUgbt in the towns 
to be regulated under the direction of the com¬ 
mittee. These were termed Regulators, and 
according to their chai^cters and designations, 
mayors, aldermen, recorders, common councils 
ancl freemen, were modified and established.'* 

See, also, sir John Hciesby’s Memoirs to 
which Mr. Huiue (Note to p. 263, vol. 8, of 
his History, edition of 1807) refers, when be 
admits that tlie transfer of the right of election 
from the people to magistrates named by the 
crown, was in reality nothing different from 
the king’s naming the members ; and he no¬ 
tices that the same act of antbority been 
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CL of Cr, Geiitletneii of tbc Jury, bwken ‘ esq. Henry Plmnptree, e^. Charles Hutcbiii- 
to the Record; * son, esq. John Greaves, ^ent. Wiu. Greaves* 

‘ h»r R«»bert Sawyer, knt. his majesty’s At- ‘ ffeiit. Siamuel Richards, Rob. Green, Francis 
i torney-General, has exhibited an Information * Salmon, Arthur Richards, Ralph Beniiet, 
* in this court ag-ainst Wm. Sacbeverell, esq. ‘ John Sherw iu, William Wilson, clerk, Sa- 
«Geutire Gregory, esq. Hichard Munsfeild, ‘ inuel Smith, Thomas Trigg, Richard Smith, 


employed in all the Iwroughs of Scotland. 
Yet has the Prince ol' Orange fjeeri blamed tor 
not summoning to the Convention the members 
of king James’s Parliament. 

In the Cases of the Quo Warranto against 
,the City of London, already referred to, and 
that ^flE^lkington and others (vol. 9, p. 187), 
mnd in the Notes to those Cases, are ihentioned 
many particulars of the distractions wRich pre¬ 
vailed in the metropolis. (See, too, as to Soutli- 
wark, the Case oi Slingshy Bethel, vol. 8, p. 
747). 

Tlie following Extracts from Narcissus Lut - 
trell’s “ Brief Historical Relation,” MS. in the 
library of Ail-Souls’ college, 0\f{»rd, throw; 
farther light on the proceedings against Cor¬ 
porations in general, and the distractions of 
the city of London in particular: 

“ Nov. 1682. Some days since, a person 
unknown, came to the house of Mr. John l>u- 
hiois, who stands in competition to he one of 
the shcrilfs of London, and left there a packet 
for him, wherein W'ere inclosed several Irrason- 
ablc and seditious libels; a whilr* after, the 
same fellow came again and br^xight anollirr 
packet, and then he w'as served aufl carried 
before the lord mayor, wlio, on proof, coin- 
miited him to the Counter ; about iwo or thi ce 
days after, he was admitti'd to had, liimselt in 
20i)L and his bail in lUO/. each ; two or thiY;c 
days atler, the sessions coming on, a hill was 
found against him, and he and his boil being 
culled for, neither of then; are since to he heard 
of: this is looked iq>ou by some us a liap|>y de¬ 
liverance to Mr. Dubois, for undoublediy had 
tlie papers U^en lodged there, Mr. Dubois 
should quickly have been searched for the 
same, and ii w'ould have JM;e!i construed to lie 
a new design against the government, for the 
pafkcrs contained matter') of dangerous im- 
liortance, some were libels against the king 
and others, and there was, as is said, a paper 
of advice to Mr. Duhois, as slierifl’, to raise the 
posse comlatus to meet an army to have come 
out of, See, to oppose a arbitrary iiower. 'J’he 
D^senters have been prosecutea lately more 
violently than ever; for now the church¬ 
wardens of most parishes have prcsent<!<] them 
to the ecclesiastical courts, w ho have proi^eedcd 
against them even to excommunication, where- 
. by several hundreds in London have been sent 
to the Devil; but this is made use oi‘ only as 
an engine to serve a turn, which is, Si. Thomas’s 
^y approaching, whereon the common council 
tor the ciiy of London ore chosen ; this, 
as is said, is to incapacitate Dissenters to vote 
for any 4 M>c, w hereby if the Tory-party can 
pi’ucmjii suck a common coaucil as is fit for 


their turn, havinff tlie mayor and major part 
of the court of aldermen for them already, they 
intend to sunx*iider the Charter of the city of 
London. 

“ Sir George Waterman, alderman of the 
Briilge ward, being some time siatre dead, the 
lord mayor gave out summons for the choice 
of an alderman in his .stead. The coinpeti^rs 
on one side were deputy Duniell and sir Wra.' 
Itussel, on the oilier Mr. Paplllon and Mr. 
Shute; but the majority being matly for the 
two last, the lord mayor was pleased, in the 
midst thereof, to adjourn the |ioU. 

Mr. Filkington, alderman of Uie ward of 
Farringiion, having laid down his gown, the 
lord mayor was plciised to issue out his precept 
fur a new election of an alderman of that ward ; 
the competitors were the lord mayor and sir 
WilliamTiinier, on part of the aldermen on 
one side, and sir John fiUwrence and sir Ro¬ 
bert Clayton, on the part of the aldermen on 
the otln r side. In liehalf of the commoners 
on one side, were Mr. North and Mr. Rieli, 
the two slierilfs; oti the other side, were Mr. 
Dubois aiul 3 I 1 '. Hawkins, a scrivener-, the 
choice being doubtful, they came to a poll, and 
there was six or eiglK coiiiiiussioners appointed 
to iiis)je<a till* same, wlio w'ould admit no one 
to poll that was I'Xeommiuiicated, or that would 
not take the oaths of allegiance and supremacy, 
which were tendered to them ; a thing much 
wimdemi ni by some, as new and witliout any 
precedent in sueli eases ; how the choice will 
fall is ye.t uncertain, though most think the 
'I'ory party will curry it, having by this new 
device exi^ludc d all ll.e Quakers, who will not 
sviudr at all, and sevenii of the most moderate 
persons w-ill not poll at all, as not liking such 
impositions. ,' 

“ Tbcplcx-ffiin for the alderman of the ward 
of Farringdou W iiliout being over, and Mr. 
North, one of the siiogHs of Jjoiidon, InMiig re¬ 
turned to the court of ahiennen, a^duly clntsen, 
and sworn accordingly, these things are re- 
inarkahle in the nn^ug^nent of the uHkir : 
the oaths of allegiancf^inn supremacy imposed 
on every voter; the ccPmnissioiicrs ihut ten¬ 
dered them noiorioiisl^known to be violent 
jiersons lor the ToiyTraCv: tht‘u several 
days adjournment and deh(;ying of the poll, 
and keeping the »ol 1-hooks oRSil, whe rehy ut 
first the Tories finding the Whig‘s*'lRtt fr <»wi)i ii 
tlie majority, they delayed the poll to seek for 
unknowm persons to balance ihe |>oll, whereof 
there were several of the inhnhitanls of White- 
fryers, attornies of Oitfoiirs-inn, who never 
used to vote, and divers w ho live not in tiie 
ward, nor pay^ to clmrcii and poor: the Whig 
party finding things thus managed, several oi* 
them went and petitioned the lord mayor and 
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* Johtk Roe, HVilliam Smith, JoMh' Tiffpln, 

* Nathtoiel C!barnell, Humphrey'wrker^ ahd 
^ Joseph Aottni; for that M^hereasthe SQtb j^y 

* of Septembei*, intW 34 tbyear oi the kit)]*, 
< thei*e was an Assembly at SiottiDf^hani, in the 

* county of the said tow^n, duly summoned and 

* cailefl, and met before Geryas Wild, then 
‘ imyof of the said town, for the electing^ and 
*fl#eariB^ of a mayor of that town, for the 
' ejteeution of the ofnee of mayor of that town 

* tor the year then next followings, according^ 

* to the effect and tenor of certain letters patent 

eonrt of aMennen for a scrutiny of the poll; 
^liiefa was denied thotigfh hardly ever known 
before); by these practices Air. North bad the 
by abom so. 

ttis majesty hath been pleased to make an 
order in connoii agfainst merchants’ spivitingf 
or kidnapping away yoimgr chihiren, and di- 
fecting them how to fnvceed tor the future in 
taking any persons they smid beyond sea. 

The election tor an alderman of Bridge- 
ward, in the rov.m of sir George Waterman, 
deceased, is ni last, after ‘«(‘verul adjournments, 
eoiiie to a decision; It was by most persons 
thought the choice would full on Fapiilon or 
Shiite, but by their pxeoininiinications and call¬ 
ing in divers to poll who hail no rn> ht, the choice 
is said to full on deputy Daniell, hy seven per¬ 
sons only ; though others say, iiotwithsianifliug 
such irregular proceedings, the two first had 
the majority liy 25 ; however, Daniell is alder¬ 
man de facto of that ward. 

“ l(>83. Air. "I’hoinas Hunt, a gunileman 
ofGray’s-inn, having writ a pamphlet inthled, 

* A Defence of the Charier of the CiU' ot l,on- 
doa,’ &c. showing that neitherfhe ehniMerof 
the city of London, or of any oUier corpora¬ 
tion, is forfeitable by law, wtiprein ait* several 
bold passages, it has been censured as a libel, 
and' he absconds. 

** Air. Sacheverell hath preferred an infor-^ 
mation ag'ainst the persons that surreiidert^l the 
Chartered' the town of Nottiugfliain, but Mr. 
Attorney General would not first allow it 
should oe rcceiveil. 

“Feb. 1683. The Cor|)oration of the city of 
Norwich, having some ijme since surrendered 
tlieir Charter, liave,aN is said, lately petitioned 
bis majesiy to have it again. 

dune 13, 16«4. ^ 'I h<? Nottingham Rioters 
came to ihe court ot JiL'ng's-bench io receive 
their judgment: Win. Nache\ercll wiis lined 
i 500 marks; Mr. Gr^yry^ 30u ; Mr. l^itchiu- 
Mn SOO; and tlie according to the va¬ 
lue of their estatej^ ainl that all of them find 
sureties a' good beluiviour lor aiwclve- 

’ ‘‘July, I684i The mayor, abicniion and 
1 common council, of Urn city of Durham, have 
B^rendei-ed their Gharlcr into the hands of ihe 
bisimpoif Dorhani, who has reserved to him- 
•ell and hia successors m that See, the pow^ .■ 
of approving and oontiriimig the mayor, rc- 
cowletf, aldermen and oouiiiiou council of tlic 
<»ty« Db, tmpora ! 
tul. X. 


«hv t(l« behdRbMbi^ 

* lord the king that now id, Onto the mayor, 

* aldermen, and bargeilBesef the town of Not- 

< tihghbfn, in the county* of the said town; and 

< that in that A'ssemhty the said Gervas; being 

< then, as aforesaid, mayor of tlie skid town, 

‘ began to proceed to such dection; and that 
^ then and there the said mayor made, and 
^ caused to be made, a public proclamation for 

* the departure of all persons from that election 

< that were imconcemcd therein, and'forkeep- 

< log the king’ll peace; and that nevertheless, 

** Afay, 1085. About this time, persons 
were very biii»y in elections of members of ^ 
House of .Commons to serve in tlie ensiritig 
parliament; great tiicks and practices were 
Used to bring in men welLaffectra to the king, 
and to keep ont all those they call Whiggs or 
Trimmers. At some places as Bedford, 8cc. 
they chose at night, giving no notice of' it; iu 
other boroughs, as St. Alban’s, they have now 
rcgalateil the electors by new charters, in 
putting tlie election into a selected number,., 
when It was before by prescription in the in* 
habitants at large. In counties, they ad¬ 
journed the ]>oll from one place to another to 
weary the freeholders, lefusiiig also to take 
the votes of escoinuuinicated persons, and 
other dissenters; noblemen busying themselves 
with elections, getting the writs and precepts 
into their hand.s, and managing them as they 
pleased; King corooiandingsome to.stand, and 
Ibidiidding others, polling many of his servants 
at VVe.stiriinster to carry an i lection : foul re- 
rurnv made m many places, and where gen¬ 
tlemen stood that they called Whigs, they 
offered thorn all the trick and affronts ima¬ 
ginable. 

“ .fuuo, KiftT*. The liOrd Chancellor dined 
lately in llie city, and was pleased to discharge 
three aldenner on tlu-ir owu de'dre, sir Thomas 
Gnfiith, sir B;»ujamin Newiand, and Mr. I’eter 
Palbuicin, and lu-lluMU bis majesty had 
Liiien tlu' oiry the prnilegc to choose their 
she rids it*- formerly, ami that the lord mayor 
might drink Io one as Shorilf, frc': or unfree 
of I he city, and that he sbouid cither fine or 
hold. 

June 17, The iord mayor and aldermen 
liHXo been at W^iudsor to thank his majesty for 
ins grace and favour to them, in permitting 
them to chor>se iheir sheritfs, 

“.July l'.i. 'f'lie city of London have re¬ 
ceived la;elj above 8,5(3o.''. for fines for sheriffs 
and aldevTuen ” 

Sprat (in hie Second Letter of Excuse tb the 
Earl of Dorset, Ofbt. J71J, 8vo. |»p. 16, 17. as 
cited Hi liu: Bu'g'apliia, pi*licle Sprat) says, as 
1 imdeiXarid him, for his lans*’uage is nor so 
uuetjuito<‘al a*, might be, “ that oiidor king 
James a Warranto Mas aeluallt issued 
unt again.*?r ilio Royal •Church and School ot 

WcsiniiasUT. * See sou ^ aceouiitof feiptal m 

the Inlpoduciion to tJ»e 'Prials for the Rye- 

Plot, vol. % p. m, of tysCo««?ctioii. 

D 
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< they the said William Sacheverell, and the 
*reft of’ the defenoaatsy feeing persons well 

* knowingr the premises, and unconcerned in 

* that election, out being ill-disposed persons, 

* and to disquiet, molest, and trouble the peace 

* of our hwd the king that now is, and the 

* common tranquillity of that town, end the 

* aforesaid election wholly to hinder, did daring 

< the time of the said Assembly, and after pub- 
^ lie proclamation made as aforesaid, viz. the 

* said 39th da^ of September, in the aforesaid 

* 341 h year of this king, at the aforesaid town 

* of Nottingham, in the county of the said town, 

* with force and arms, &c. riotously, routously, 

* nnlawfully, and seditiously, together with 
^inany other ill-disposed persons, and dis- 

* turbers of the peace of our said lord the king, 

* to the number of 500 persons, to the said 

* attorney-general as yet unknown, assemble, 

' congregate, and unite themsehes together, 

‘ and themsel%es together eontinuc4l, to disturb 
^'th4 peace of our lord the king that now is; 

* and that then and there the said William 

* Sacheverell, and the oilier defendants, the 
^ aforesaid unlawful and ill disposed persons so 
‘ assembled, congregated and uniteil then and 
'there, with force and arms, liotously, 

' routously, unlawfirly, tumulliiously, and se- 
' ditioiisly, by the space of 7 lioui*s, to disturb the 
' peace of our said lord the king, and to continue 
' the said riot, did excite, move, persuade, and 
' {Nticure, and then and there, by the whole 
' time aforesaid, made, and caused, and excited 
' to be made, great rumours, clamours, terrible 
' shouts, and unusual noises; and then and 
' there, with force aud anus, <S£c. riutously, 

* routously, unlawfully, and seditiously one 
' mace, being the ensign of office to the sheriffs 
' of the county aforesaid belonging, from one 
' John Malio, the said John Maliti being then 
' one of the sheriffs of the town and county of 
' the town of Nottiugliam, against the will of 
' the aforesaid John Maliii, took, had, carried 
^ away, and detained, to tlic inciting of great 
' danger, and moving of tumults, and effusion 
' of much blood, to the great terror, disquiet, 
'and fear of all the liege suhji^cts of our said 

* lord the king, to the evil example of all others 

* in like case offending, and against the jieace 
' of oiir .said lonl the king, tliat now is, his 
‘ crown and dig-nity.’ To iliis Information all 
the Defendants but Kichard Mansfeild and 
Henry Pliirnptre, have pleaded Not Guilty, 
and tor trial put themselves on the country. 
But the defendants have alleged diat the in¬ 
habitants of the town and county of the town 
of Nottingham ought not to be drawn out of 
the said county, and that the county of Kent 
is the next comity to the county of the town of 
Nottinybam, and therefore have prayer! that a 
jury tiftbe cotmty of Kent might try the issue; 
to which the king’s attorney has agreed : and 
ypo being freeholders of the county of Kent, 
«i^d returned, and sworn, to try this c.au.sc, your 
charge is to enquire whether the defeudants, 
or Buy of them, are Guilty of the offence in 
ihki infoiiaatioD^ or Not Gwltyi and if you find 


them, or any of them guilty, you are to say 
so; and if you find tliem, or any of them 
guilty, you are to say so; and pear your evi- 
denoe. * ' 

Then Prochniation was made for evidence 
in the usual manner. 

Mr. Holloway, May it please your Lord¬ 
ship, and you Gentlemen of the Jury, This is 
an Information preferred by Mr. Attorney Ge¬ 
neral, against William Sacheverell and others, 
for a most notorious riot; and it sets forth, that 
upon the 29th of September, in tfie 34lh year 
of this king, at the town of Nottingham, there 
was an assembly duly summoned before Gervas 
Wild, then mayor of ibc said town,-for the 
election and swearing of a new mayor of the 
said town fur the year ensuing: that the mayor 
began to proceed to election, aud made procla¬ 
mation fur all persons to depart that were not 
concerned in the election, that the defendants 
being no way concerned in the election, hut 
lieing ill disposed persons, to disturb the peace 
of that place, and set the town together by the 
ears, did in a riotous manner assemble them- 
sehes with many other ill-disposed persons, to 
the number of .*>00, and oontipued in their riot 
for the space ol“ seven hours, with a great deal 
of noise and tumult, and with force aud arms 
did riotously carry' away and detain a mace 
from one John Malin, then one of the sheriffs 
of the town, against his will, to the great terror 
of his maje.sty’s subjects, and to the evil exam¬ 
ple of all Olliers in the like ca.«c otfeiiding, and 
against the kiiig\s peace. If we prove all or 
any of these defendants who have jileaded NoC 
(lUilty, to be Guilty, you will find them so. 

Mr. Rti'ordtr (sir Thomas Jeiiner). May it 
please your Lordship, and you Gentlemeu of 
the Jury, f am of cuuiisol in tliis cause for the 
king: This is an Infoniiaiion against a matter 
of 21 persons for being in a notorious riot, and 
cuntinuitig iii it fur tw o days togetlier. If it 
please you, Mr. Sacheverell he is in the front 
of Jiheiii, and he and seven more of these de¬ 
fendants, veiy Considerable persons, were not 
ut all ponccrii^d either by any old cliarter, or 
by the*Dew charter in this election, but mere 
strangers, anti yet tluy must needs come on 
purpose to inflame and set on the others. 1 
shall name them that were not concerned in 
the election, W illiam^acheverd), George Gre¬ 
gory, Charles llutcwison, M'illiani Wilson, 
clerk, Joseph Turpin,.Nathaniel Charnell, 
Humphrey Barker, and Ifoseph Astlin, These 
jiersons, gentlemen, haif4|^aiiner of pretence 
to be at this place upon th^k^^uut of an elec¬ 
tion . The matter of it was thu^Vjyiichaelmas- 
day, 1682, the mayor that ilien v^iSpbiwew 
W lid, w as at his ow n liouse, with some of his 
brethren, in order to go to church that morn- 
iug, ac>cording to the usual custom of that 
place, at the day of election ; but having notice 
that there was a charter coming down, and 
ex|>ected every moment, truly the. other side, 
Mr. ^$acbeverell, and the rest that were there, 
for ha lyas present huuself, were veiy zealous 
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to go to church very early, but I believe^nof so 
much out of zeal to .go to church, but more to 
come to a spe«ly cjectiou, if possible, before 
the new charter come down. The mayor at 
the same time desired them to stay a little, but 
could not prevail, and thereupon they gi> to 
church, and while they were there, the new 
charter comes, and then the mayor having got 
the new charter, goes into the council-hull, 
and sends for tlie hooks from the clerk, who 
was then in the church, and he came and 
brought them. ^Vhen they came to the 
council-hall, the mayor uas proceeding in 
order to have himself sworn upon this new 
charter, and they having some notice what 
was doing at the council-ball, were willing to 
make all the haste they could out of the 
church, and came dow'n to the council-hall: 
and when they came there, the mayor tells 
them his business, that he had a new charter, 
and was going to be sworn accf)rdiiig to the 
king’s express commission; and Saclievercdl 
stands up in the front of them, and says. We 
will have no new charter; we will have no 
such mayor as you would have; but we will 
have a (jreaves mayor, and that was the out¬ 
cry ; A Greaves mayor, a Greaves mayor; to 
that degree, that all tlie mayor and sheriffs 
could do, could not pacify them. But thus 
they made a tumult and an uproar, by the ludp 
of a parson, Wilson, who 1 believe will gi\c 
an account by and by, vvbat he liad to do there, 
and bow lie was concerned in the election of u 
mayor. At length the mayor was forced to 
withdraw, and did go down out of the council- 
chamber into the common-hall, where he got 
himself sworn ; and by that time be had got 
that done, they came out of the council-cham¬ 
ber into the common-hull, and actpiaint the 
mayor, that truly they had chosen (ireaves 
mayor in the council-chamber, atul required 
him to swear him. Mr. Mayor said, they had 
nothing to do to choose a mayor, it was no 
election, and they would proceed to election 
according to the charter, he having now taken 
the oath. This raised the tumult higher, and 
now there were got together about ioo per¬ 
sons, so that at last some of the aldermen that 
attended the mayor, wore fain to withdraw for 
fear of mischiet', the tumult was so outrageous, 
some crying out the new charter was not worth 
one groat, others ciwing bur, No new charter! 
and all crying, A Greaves! a Greaves! and 
this they stood upon. The mayor withdrew 
to lus own house, with much ado he got out 
of the hall, and when he was got thither, there 
he proceeds to an*' eleiUion, and w^hile he was 
doing truly they having gotten one of the 
maces away by force, they went to the cross, 
and there they proclaimed their mayor, with 
great shouting and outcries, rejoicing for the 
j: new mavor they had gotten, and the new 
^ eharter that they have defeated. While they 
■ were there, the mayor having chosen another 
j according to the new charter, regularly came 
. down, and proclaimed that mayor at the market 
place, as is usual in such cases, and made pro¬ 


clamation that the rest should depart; but in¬ 
stead of that lliey withstood him, and would 
not suffer the erver to make proclamation, that 
any body cquld hear him; but a greet riot 
they committed in an outrageous manner, re¬ 
sisting authority, defying it, and despising it 
After this, this would not satisfy them yet, but 
the next day, being market-day, they must 
proclaim their mayor again, which is a pi'oc- 
tice never known upon any election; but at 
the open market there before all the people 
they proclaim him, with great rejoicings W 
the new mayor they had gotten, and wishing 
the people to stand by them: and for their 
parts, if they had not right done them uovr, 
they did ifot doubt but to meet with a parlia¬ 
ment that should do them right. In this great 
disorder was this town by this tumult, which 
was thus headed by persons of eininency, and 
pojmlar persons, who helping to carry on such 
a faction as this was, it was great odds there 
had not been real fighting, and battle in good 
earnest; but it did happen to be better ap¬ 
peased, and they went home, but ever since 
their whole business has been to uphold this 
power, and attend him up and down constantly 
since as as their mayor, and opposing the au¬ 
thority of the mayor by the king’s new charter. 
We will cal) our evidence, my loixJ, and they 
will every one of tbeiu speak to the several de¬ 
fendants, and the several parts af‘ this famous 
riot; and when we have done this, we hope 
you will be satisfied, gentlemen, to find them 
guilty. 

Mr. Norik. Will your lordship please to 
sfiare me a woni of the same side for the king ? 
My lord, this is a proceeding of an extraordi- 
naV V nature, and if nut taken notice of, it will 
be thought there is no law in England; for it 
is a method to have authorities questioned, not 
in Westininster-hall by the rules of law and 
jiistiee, but decided by noise and rabble, and 
going togrther by the ears. My lord, tlus 
surrender of the old charter, and the sending 
doxvn of a new one, w^as not secret, but wdl 
known, and tliat occasioued the great congre¬ 
gation of these gentlemen that had nothing to 
do in thfi town, and so it was a premeditated 
design to give a disturbance in the place, in 
opposition and affront to hi.s majesty’s charter. 
My lord, I do suppose th. y very well knew 
that matters of that nature were properly de¬ 
terminable in a way of law; and if the mayor 
had no authority by the new chapter to do 
what he di I, they knew ver^ well how to ques¬ 
tion him, and them that joined with him, for 
it: but they did not think that effectual fur 
their purpose; they did not think fit to take 
that course, hut rather chose to proceed in the 
methods of disturbance, and that occasioned all 
that Mr. Serjeant has opened. Tlie first step 
they made, iiiy lord, was lo appear in the town- 
liali, there to make an election of their own, 
and there to cry up a mayor of their own 
choosing, without the authority of the /wtjscnt 
mayor ; which was all irregular f|tun the be- 
ginnifig to the end. When they had douctuat, 
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then this mayor must be proclaimed up and L. C- J- (sir (»eorg;f! Jefferies). Look youir 
down the town upon market-days, when the Mr. Pollexfen, though it is not fit tor no to 
coufitiy came in, with great noise and great interrupt geutlemen when they are making 
rabble. We shall call those that were prifsent, harangiies, yet we must toll you, we do iwt 
wlio will give you an account of the proceeil- take notice much one way or other of the diH 
ing'i of all this matter, and shew it to be a thing ference between tho old garter and the new» 
so enormous, that there has not been the likoi for our husincsss is to mind that which is be- 
nor can be paralleled by any thing, unless hy ' fore us upon the iiiihrmalion, and we must set 
that not fur off the eomnum-hall, at London. by all things that are not before us, end not 
Mr. Jones. >1^ lord, if tlu iiersons that had take notice of them one way or other. Do you 
been concerned in eleciion (liir the town of think we intend to try the new charter or tho 
Nottingham ctinsisls of particular persons that old charter upon an iiiformation f^r a riot? If 
itfe to come and act in this matter of the eleC' in case therrj were a doubt whether the old one 
tion of the ma^ or) had the only perai>ns be gone or still in being, lake the proper way 
that .were met in tiiis assembly, poa-iMy it for the dcicnoioing tliuse things. You shall 
might have had some sort of mitig.a ioii and not think to he let in upon the business of a 
excuse; but, niy iord, here are mere foreigners, not, to try ihe \ alidity ot your charter; if you 
people thill have nothing to do in the matler have a ISciie Facias tn repeal the new charter, 
nor in the corporation, but gentlemen that or if you l»avt; 11 Uuo Warranto against the old 
come out of the country witli an uriiied muhi cliartor, in God’s name goon in a regular vvay* 
tude, and for them to come where they had Jiut do you tell me tnai supposing the new 
notiHng to do, ,and make such a riot, in such charter is an ill charier, and the old one a griod 
an outrageous tumultuous manner, is the next owe, ibui righi or ivrong is to lie tried hy rahhie 
net I know to the highest rebellion. For the> and noise:’ No. the business wo ai'e to t»'y is 
knew very well what tho matter m^s, by the wiietiKr.lierc were a riot coiiiraitted by tliese 
cries of A G reaves ! a Greaves! No Topladv ! di‘(ciida‘ Is against the public peace or no, 
no Topludy ! No new Charter! aud you see !llr //<»V. i^iy lord, we are upon the jioiut 
who were rhe abettors. Jn truth, the; insiir- of e\ec,.:u.!i to tlie w'iluesses; and they ojien 
rection sprciid so far, that if the duke of Now - it iheri^sclvis that there is such a controversy 
castle, who is lord lieiUeuant of the county, m the town. 

had not come with f»>ice, they hod gone dowii- L C. J "IVc will not try that controversy 

right to blows, and been all in blood. Aud ii heri* a; thh.. tune. 

Butli proceedings be not publicly uiinishod, ^Ir Holi. My lord, the information is spe* 
the king’s .'lut.bority, and the p<ace of corpora <‘ial, a i', «rr«*uiiiled upon the now charter, and 
tion.'s ran r.ever be preserved. We shall call sets foiih that this Wild being mayor by virtue 

our vvit!U'.sses to prove it ; Sicluvercll was the of tl.is new ehartei*- 

captain of them, and we siiu 1 (.eg in With him. L C.J. Hi- iMis uiuyovdtjacia, and I do 
Mr. Powis. My lo <1, ue shall ‘nakc it short, not know lull he was so dcjure. Hut siipposi^. 
for we shall shew without mcddliog with the a mau do laUt* upon hmiiseU to be inuyor, *ind 

old charter or the iic'. \ hai ter, it wa-si a not. it may be acn:or«hn‘» to tlie i ales ot Jaw he is 

Recorder. Swear Mr. Wild, Mr. Ldge, aud uoi mayor, the way u» k u»w whether he he 
Mr. Hall. I iiia^or*<ir no b^ law, is to luki the methodK 

Mr, PollejJen, There will be one (lung ne- ami proceedings Unit ibe law liu.s appomicd ; 
cessary to be settled in this cn-^e, r. ^ lord, con- but not by tumults and nois, we atuslhave 
earning the witnesses; they cah V\ild and none of those tinlu'^ to dicnle controversies, 
other prisons, ttiey arc members of thcMieM there must be nothing ul plucking out one 
corporaiioD, anil we object against ih r.. us be- anotliorV tliroats 

mg will essc.s ii this ease*, and our Rection, .liisL M dtuus. Fray, ivlr. Holt, the king 
my lord, nvlacs thus: It wdl appear in this scuds ib'wu a chiuteuto make n corporntion, 
case, that there is a contioversy betwixt theold shad all the people rise in a fiody !iu':o it V 
charter and coi poratiun, and this, that the in- N»>, satisty yoiUAtii lbr that; tl the scuds 
fortnet’on is brnught upon the new corpoiscion, down lii.^ charter, the lieoph'shall not Hy in ,ho 
vvhetlur dui o!d co'-poration be still m being, faccoftln ui tliat bring it. li is not cumc to 
rr was at this time in being; ami whether tins that yei, nor I hope never shall, 
new cbarti v be a good charter i.n law ; the rnai- L, C. J. No, no, ior the mutter of rigtu, we 
ter depends both in tills court and in chancery ; arc nut iijkiu this information to dcieiin*ne 
a isdre I'ncois j.^ there brought figain.-t the inov whether tb<‘ old charter l>e id lg;u»g, or the iicw 
chartand a Uuo War.»*arito hero against the one be in lie.ug ; but for that votMnttgtjro ac- 
old. Nv»w, my h.rd, it will so iall out, that if coiding to the rubs of law, and take your re- 
30 be the new ^ harier, upon w Inch this infor- jcular eoiii'se ; and I will tell you by tlio way, 
iiiatioii js foucu. d, |>e not good in law, we it is not he that has the most compiUiy, that 
think it goes wii!j the netendauls. !So now has always the greatest right: we all know 
tn..‘y Cal! the members that ciaim liiidor tiie very well, and I have biHrii lu a place ti»af has 
hew;corp(;rntiou lu be Ciituessus, and iherehy been hinted at the bar, and there indeed he that 
t1«ey would have n privilege hy their om ri tesli- hud most tioihc, had always most right, as they 
mony, ti> maiuii *. their interest in the now tlumgiii; but we wiH have none of these 
bevtr. wiiicii we think bylaw they ung^ht things, gooo fur your right in a regular way 
Aot Pi.do. 
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in God’s name; we must keep to the bwineBs 
before us, this riot. 

Mr. Follcrfen. My lord, we are in a place 
now where vrer hope eneh things will net he, 
and we desire to have riglitaettled by law* 

Reconkr, 8wear Mr. WMd. [Which was 
done.] Pray give my lord and the jury an 
account what happen^ at Nottingham upon 
Michaelmas-day, idB^. Tell the whole mat¬ 
ter el' it. 

Wild, My lord, and you gentleinen of the 
jury, 1 was then mayor when this business 
happened; when the king’s new charter came 
down, as soon as it came io mv hands, 1 went 
straight to the town-ball, thitiking to be sworn 
by the new charter, that so 1 might be capable 
of swearing others in their rooms tliat were 
turned out. When.! came there, 1 desired al¬ 
derman Parker and Rippon to go for alderman 
Kdge, who was at the church, that we might 
he sworn regularly, he being town-clerk, who 
sent lue word that he would not come; but in 
some little time afterwards he came, with a 
great many persons with him, as Mr. Sache- 
verell, and a great many others that had no 
huKincss there. 

Recorder. Pray name as many of them as 

you can. 

li'Ud. Mr. Sacbcverell, Mr. Hutchinson, 
Mr. Plumptre, Mr. (ioo. (iregory, Mr. Green, 
Mr. Sherwiu, sir Thomas Parky ns. 

Mr. Folkxjht. He is not named here. 

litcordcr. Do not disturb him, pmy let him 
go on. 

Mr. Foikrfen, We only take notice he 
namts some that are not down in the infor¬ 
mation. 

L. C. J. (.Cannot you be contented, what if 
ho doc's name otherc; that are not there, what 
hurt i» that to you 

Wild Tliore wore several otliers, but these 
gcaileiiien thd not belong to the town, nor had 
no business there ; some of them were no bur¬ 
gesses, and they that were biirgesst*s had no 
voU**% ihi iv. Sir, as soon as gentlemen 

Criiiir into court, 1 wa> a little apnized to set.^ 
many uenlleinen; 1 look the king’s new 
; f'UarttT out of the box, atid aldcnnan Rippon 
;^,h>ok It hy one side and i bv the other. Geii- 
;lfeiucii, sasd J, here is ihe king’s new eliartcr, 
;v, Inch he lias hee;i pleased to grant tii the town 
!|of Nottingham; aruV »aid I, Mr. Serjeant Big- 
Uaiid. will you be pleuf^ to cast your eye upon 
and satisty these geritlemeii whether it be a 
vitew charter, and what are the contents of it ? 
’‘8ir. t-ays lie, do you ask my opinion as recorder, 
cr as a counsel.^ Says !, 1 ask \our opinion as 
a friend^^Thcii said he, 1 will not give you 

• ni> opiinon. Then said J, Mr. Alderman Rdge, 

• will you I^Hik upon it, and give your opinion, 
vit IS your duty to read it as lown-cicrk. Sir, 
jsays he, I know what 1 was by the old 
I charter j^bni I do not know what I am by the 
^new. Says 1, it is your duly so to do. N»>, 

says hft, I will not; so, my lord, and gentle¬ 
woman ot the jury, tlie rest of the people that 
^ were in the room, cried out, No New Charter ! 


No New Charter t Then spoke Mr. Sactie- 
▼erell, 8ir, says he, this is not our business 
here now, we come here for the election of « 
mayor by the old charter. Sir, said 1, 1 know 
not any business vou have here, nor a great 
many gentlemen that are here; it would iictter 
becotne you to be in another place. Sir, says 
lie, will you proceed to election or no P Sir, 
says I, J iiave a great deal more to do before 1 
can proceed to election; I was to be sworn 
myself, and to swear half-a-dozen, before I 
could proceed to election, in the room of those 
that were turned out, to make them capable of 
electing. And so they cried. No New Charter! 
No New Charter ! A Greaves mayor! A 
Greaves mayor! Then they cried, Mv. Aider- 
man Edge, take your book, and proceed to 
eleohon. Who arc you for, Mr. Mayor.'’ Said 
1, you cannot prooe^ to any election without 
my eonsdnt, and I disclaim it; and so, gentle, 
tleinen, fareweli. My lord, that was in the 
Council-house next to the Guildhall. 

L C. J, What day was that.'* 

Wild U was Friday, Michaelmas-day, 1689. 

L. C- /. Well, go on. 

Wild. So, my lord, I adjourned the* court 
into the Guildhail, which was a room adjoining 
to that where this matter happened, and we sat 
a while upon the bench, and made a little 
speech to the burgesses of the town, and told 
them the king had granted a new charier, and 
if they pleased lo be silent, they should hear it 
read. This was after 1 was sworn ; for as soon 
as 1 came there, they gave me my oath, and 
swore me mayor by the new charter- W'e 
I commanded silence there several times, but 
the burgesses were very tumultuous, and it 
was occasioned, as J believe, rny loril, by the 
coining in of two genilcineD, Mr Gregory and 
I Mr. Hutchinson, who came to ti II me, the gen¬ 
tlemen ‘m the other room had elected Mr. 
Greaves mayor, and desired me to come and 
near him sworn. 8aid 1, they cannot elect 
without my consent, and 1 disclaim it, 1 will 
have nothing to do in the business. With that 
the burgesses began to be so extraordinary tn- 
luiiltuoiis and outrageous, and keep such a 
noi5t and a stir, that we were afraid thej^ would 
hi)\e plucked us ofl' the bench ; insomuch, as 
one that was hy, my brotluT Parker, whispered 
me in the ear, says lie, will you stay here to 
be knocked on the head P J told him, I hoped 
there was no danger of that. We commanded 
silence again and again, for the reading of the 
new charter; and there was an honest gentle¬ 
man in court, one Mr. Bawd, a barrister at 
law, that hiok it and read it very distinctly to 
the burgesses and the company, as far ns they 
would give him leave. 1 made proclamalioa 
for silence, and keeping the pence divers times, 
and lor all, that ha<l no hiisinc.ss there, lo de¬ 
port ; bill they were so outnigcous, that alder¬ 
man Parker went away : he was afraid of bis 
life, as he told me. I staid i.oinc little nine 
after alrlerm.*m Parker went uway ; but finding 
there was . othing to be dime for the noise, I 
at^ourned the court to my own boi/se, aqd did 
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all the rest of the business there, electing and Wild. Yes. 

su^earing the mayor and other officers. My Mr. Powis. Was Ralp]] Bonnet there ? 

lord, presently after 1 was enme to my own Wild. He was there, 

house, comes Mr. Charles Hutchinson, Mr. Mr. Pouis. Was WiHiam Wibon there? 

George Gregory, Mr. iSatniiel Richards, and Wild. 1 can say nothing to him. 

Mr. Arthur Riccards; and they came very im- L.C.J. Was haniuel Hmith there? ' 
piidently and saucily to demand the mace. Wild. Yes. 

They said they were, sent to demand the mace. L. C. J. Was Thomas Trig there ? 

Said" I, 1 think you have nothing to do with it. Wild. Yes. 

L. C. J. Were they concerned in the elec- L. C. J. Was Richard Smith there ? 
tion by the old charter i* Wild, Yes, he was there too. 

wild. No, luy lord, they were not by the L.C.J* Was John Hoe there P—WfW. Yes. 

old nor new, nor none at all. Said they,* will L. C. J. Was William Smith there? 

you please to give us your answer, whctlkcr Wild. Yes. 

you will give us the mace or no ? Said I, 1 re- L. C. J. Was Joseph Turpin there? 

ceivetl it froiri a ve ry good authority ; I re- Wild, Me was in the hall throwing up his 

ceived it by tiu. king's authority, and to the hat, but 1 did not see him in the council-house, 
king's authority 1 will give it again. Said L.C.J. Did he abet the'tumult? 

they, Is that ail the ausw'er you will give us ? Wild. Yes, he cried out, No New Charter? 

Yes, said 1, that is my answer : so they went No New Charter! A Greaves mayor? A Greaves 
away. Aftei' wc had sworn all the men that mayor! 

were in the new c luirtcr, we went to the elec- L. C. J, Was Nathaniel Cbamell there? 
tion of a new mayor, and we chose Mr. Top- Wild. Yes. 

lady; and when we had chose him, we went L.C.J, Was Humphry Barker there? 

to proclaim him, as the usual manner was, ami Wild. 1 ran «av nothing to him. 

S rociuimed liitn at the market-cros.s, I he week- L. C. J. Was .toseph A*.tlin there? 

ay-cross, as wc call it; and as wc were pro- Wild. 1 can say nothing to him neither, 
claiiuuig our iit?w mayor, there comes Sherw in L. C. J. Then these three you say nothing 
and Gr€ieu, with a great many more, about 40 to; William Wilson, Humphry Barker, and 
I believe, or thcreubouts; and as it grew to- Jo.sepli Astlin. 

wards night, they shouted and threw up their Mr. North. Pray, Sir, favour me with one 
hats, and wc thought they would have run in word; 1 would ask you this question: Was 
upon us, and they cried out, No New Charter! there* any proclamation made by your order to 
No New < 'barter! AGn aves mayor? A Greaves have those ilepart that had no business ? 
mayor! Wild. My lord, I diil order it so; and I 

Sir. North. What became of the luacc.^ think the .serjeant is in court; 1 sent him into 
Wild I kept it. the other room, and did order him to make 

L. C. J. hat is ihi.s gentleman’s name ? proc'fauiation; he will give you an account of 
Ml. North. Mr. Wild . he was mayor then. that. 

Hav e yon no im re to say, Sir ? liecordrr. 1 low came it about they were got 

Just. Wit hi ox. Fray, who was at the head to church before you came from your own 
of all this rabble? who was the chief of them ? house? Pray tell us what you said to them be- 
WUd. 1 believe if Mr. Sacheverell had nut fore they w«mt to church. Were there any of 
been there, and those oilier gentlciueu, we had them t>efure that at your house tliat morning, 
h id no distiirbauce. and what did ypu say to them ? 

Mr, PoUcjrJt H. Pi ay, 8ir, let me ask you, Wild, May it please your lordship, my lord, 
had these gfeiiileiwen their sw'orils on ? and gentlemen of the jury, the new cliarter 

Wild. Yes. was not come till soiiiething late in the day; 

Just. Wtfhi/is. Did they abet and counte- they had been at niy iiouseabout eight or ninci 
nance the tumult ? * o’clock, to have me go with them to church, 

Wild. Yes, they did abet it. and they were im)>atient of staying, but I per- 

Mr. North. Did any body strike or threaten ? suaded them to stay; for,«aid I, we shall Jiave 
H tld. There are some in court can tell you a new charter by and by. Some of them wore 
BOinething of that, I know nothing of it. " uiy friends, and i spake to them to persuade 
L. C. J. 1 would know of you how many the rest to stay. 1 did persuade them to stay a 
pci’s(iii.s w ere present at this time wheu this great while, and went out from them, and came 
tumult was. Pray name as many of them as to them again. At last news was brought rue, 
you can. You have named ISachcvercU, Gre- that the new charter was within tlnijimits of 
gory, and Hutchinson for the first part: you the town (for we had a spy at the top of the ^ 
have named about the business of the mace, houses) and that half a score were come with 
Samuel Richards and Arthur Riccards. it; so I went to atdennau Edge, and told that 

Wild. Anti Mr. Green and Mr. Sherwin now the new charter was come within the 

were there at the market-cross. bounds of the tow n. When they heard me 

Jj. C. J. Who else ? say so, they cried, Away! Away ! let us go to 

Mr. Pon it, Was Mr. John Greaves there? church *, and they said Mr. 8acheverell was iw 

Wild. Yes. the street, and so they followed him to church. 

Mr. Powu* Was William Greaves there ? Away they went ftom my bouse, but o bttle 
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before they wfent, 1 said to them, Gentlemen,, 
if you will give but a tittle time, the charter 
will be here in a quarter of an hour or Iws, 
Ihcretbre.pray be pleafled to stay and see it be¬ 
fore you go, for 1 tell you I must act by the 
. new charter, and not by the old. 

%lust. Wit kens. When you ordered foem to 
make proclamation of silence, how did they 
behave themselves ? 

Wild. They were as tumultuous as ever 
they w'ere. 

Just. Holloway. If you liave any thing more, 
speak your full knowledge of it. 

Wild. My lord, Ldid perceive a great deal 
of danger there was; 1 knew not how it would 
be the next day, we were afrmd of being knock¬ 
ed on tl^ head, so 1 dispatched a messenger on 
Saturday to my ]oi:d duke of Newcastle, that 
he would please to come to us and assist us, for 
I bolieved we were in a great deal of danger. 
My loi’d came to us on Saturday night, and 
staid there till we were pretty quiet again. 

Recorder. hat did they do on Saturday, 
the next day ? 

Wild. It was the day of proclaiming the 
mayor at the other cross, the malt-cross, it be¬ 
ing upon the market-day, when the country 
peo]>le came in, that so they may be satisfied 
who is mayor of the town. 

Recorder. Did they proclaim their mayor 
that day — Wild. Yes. 

Recorder. Pray speak out, and tell how 
that was ? 

Just. Uolloway. Pray, Mr. Mayor, by the 
custom and usa^ of your corporation, is the 
mayor jiroclaimcd any other day than when he 
is elec:tcd 1’ 

W'ild. Yes, the next day after, to satisfy 
the country w ho are mayor and sheriffs of Uie 
town. 

L. C. J. Were both the mayors proclaimed 
that day ? 

Wild. Yes, after we had proclaimed our 
mayor, presently there came a great many 
gentlemen, and proclaimed their mayor. 

L. C. J. Name them who they were? 

Wild. My lord, I was not so near them, as 
to tell particularly who the^ were; hut they 
threw up their hats, au4 luade a great noise: 
there are einiiigh in eourt can tell wlio they 
were, 

Mr. Lovell. Pray* Mr. Mayor, will > ou tell 
us by whose authority and direction this as • 
seinlily was ealled ? 

Mr. Tkontpson. Sir, he asked you a plain 
question, pray answer it; by whose ihreetion 
was the assembly called ? 

Wild. JSir, I do not know; lliey had no 
-* aununons IVom me. 

Mr. Holt. Is it not usual to meet of course, 
without summons, on the day of election 1‘ 

Wild. N(‘verthatl knew of without sum¬ 
mons ; but our new charter not being come, I 
durst not give any summons. 

Mr. hivell. Is it not usual for the burgfessM^s 
to go and w«it upon the mayor to church ? 

WiU. y e.s, those that are sununoiied; but 
not without smumons. 


Just. Withens, Is it usual that the multitude 
should make the mayor go'to church before ho 
has a mind to it ? 

^T. Lovell. Did yon make any summons 
at all for tbat meeting ? 

Wild. I sent no summons. 

Mr. Pollexfen. It is all laid in your infor¬ 
mation, that the assembly was summoned by 
you. 

Wild. All that I ever sent for, as I know, 
was Mr. Seij. Bigland. Thei'e were two or three 
gentlemen at niy house that asked uie to send 
for him, he having been Recorder by the old 
charter. Said 1, if Mr. Serjeant Bigland has a 
mind to come, he may come if he will; so 1 
sent for him; but there were none of those 
gentlemen that I named before, that I sent tor. 

Mr. Pollexfen. 1 think you say that you went 
from the council-house, and afterwards went 
into the hall, and there you were suorn, and 
then you did proceed to read tlie charter; pray, 
were any of the defendants, or which of them, 
in the hall ? 

Wild. Sir, 1 told you that Mr. Gregory and 
Mr. Hutchinson i;aiiie into the hall, and Mr. 
Chaniell, and Mr. Turpin were there in par¬ 
ticular. 

Mr. Po! lex fen. What did Mr. Gregory and 
Mr. Hutchinson do there 

Wild. They came, Sir, to desire me to go 
into the council-house, for the gentlemen had 
chosen Greaves mayor, and desired me to hear 
him sworn. 

Me. Pollei fen. Was Mr. Saehevcrell. or any 
tliere, hut those tbat you nay came to tell you 
what they had done in the council-house ? 

Mr. Holt. W ho staid behind in ctmncil- 
housc 

Wild. All but those that came out w ith me. 

Mr. Jones. Pray, to satisfy them, tell them 
how far the council-house and the hall stand at 
a distance : how far asunder arc they ^ 

Wild. But just over the door threshold from 
one uiiolher. 

Mr. Jo/m. Arc they contiguous to one ano¬ 
ther ?— U'dd. Yes, Sir. 

Mr. Jb/ft.s-. Can they come into the council- 
hnus(', but they must go through the hall ? 

11 i/d. No, no, they must come from the 
hall fust, and so go into the coiincil-liousc. 

Mr. PoUevu n. You were speaking of some 
of the roifipaiiy that hod swords by their sides. 

Wild. Yes, the gentlemon had. 

l\rr. Stanhope. Did you observe Mr. Sache- 
verell and Mr. Grt'gory had their swords by 
their side.s 

Wild, \ e.'i, to the best of my knowiedge 
they had. 

J\lr. Stanhope. To the best of your know* 
ledge; do you swear they had or no ? 

lifcorder. W ould you have him swear be¬ 
yond lus know ledge? 

Mr. Stunhope. Had Mr. Plumptrc a sword 
when he came from church to the hall ? 

Wild. ] see his face among the res», but 
they were so many, 1 cannot speak parti' oUily 
who bad their swords on, and who n«>f; 1 he-' 
lievc they might have all llii*ir sw<.>rds on,* 
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£. C. J. Pniv, Sir, what (lo you uuttn by 
tbat question ? Plumptre is not here before os. 

Mr. Stanhope. He is in the information. 

X. C. J. You bad ^ good ask if Mr. Ptear- 
tree was there. 

Mr. Stanhope, My lord, be said be was 
there, and bis name is in the iiiftirmatioD. 

L. C. J. You had best ask us, whether every 
man in the town had his sword on. Let us 
keep to the thing before ns, and not ask such 
impertinent idle questions of peo)>le we have 
nothing to do with. 

Mr. Stanhope. Is Mr. Sacheverell a burgess 
of the town ? 

Wild. Yes, be was a binrgess by tlie old 
charter; but though he was ahurgess, be was 
not one of the ele«:tors. He had nothing to do 
there, nor Mr. Gregory, nor Mr. Pluiuptre. 

Mr. Fuller, Who are the electors ? 

IVi7rf. The electors arc the mayor, alder¬ 
men, coroners, and the rest of the ^uncil, by 
both charters, and so he had nothing to do 
there. 

' Just. He was not coucemed in the 

eorporstion, hut only a gentleman burgess. 

L, C. J. How long have you been of the 
council of that towm P 

Wild. 1 have been there a great while, a 
dozen or 16 years. 

L. C. J. Hare you been present at the elec¬ 
tion of mayois lictore that time ? 

Wild, Every year. 

L. C. J. W iio were the persons that used to 
come to elect mayors before tliat timeP 

Wild. Tlie old mayor, the ablermen, the 
council, the coroners, and the shcrifTs, aud 
those that been sheriffis. 

L. C, X^Did the other burgesses use to 
come?— Wild. No. 

L. C. J, Did Mr. SaclYeverell and Mr. Gre¬ 
gory use to appear fhr the election of mayon 
before that time P 

Wild. No, my lord, they had no business 
there. 

Recorder. At this time they had, it seems. 

Wild. They made themselves business. 

Mr. North, ray swear John Malin, [Which 
was done.] 

Mr. Stunkope. Mr, Wild, pray be pleased to 
tell the court how Mr. Hutchinson cjBpressecl 
fai» shuoiiies^, fee you are pleased to say, be | 
and Mr. Gregory came saucily to yon ? 

Wild. So he did, Sir, he came saucily to 
demand the mace, which be had nothing to do 
withal. 

L, C. J. Is Mr. HutebinsoQ here ? 

JAt* St&nhopo. Yes, he is: did be denatid 
it himself, pray, or did he tell you the other 
niwor demandra it. 

Wild. He cam# to demand it. 

Bfr. Stanhope, Did be tell you from whom 
he came ? 

Wild, He said be came from Mr. Greaves. 

Mr. Stanhope, Then be did not demaud it 
for hiiMNSIf ? 

C. J. And if Mr. Greaves had demanded 
it, he bad talked saucily ^ f»r U waa not in his 


power to demand it. If he had aay rightto it, 
there was a prow pfaoe for him to apply to^ if 
it were detained from hiniu 

Mr. Stanhope, My loid^ with sabmissioa, I 
understand no such grm saueinesa m it, to 
make a demand of an ensigii of office. 

.X. C, J, Blit I say it was saucy, and I tell 
you yon had been saucy if‘ you had dooe it; 
for every man that meddles out of his provinoa 
is saucy: you may caivy that away with you 
among your other observations. Every little 
prickeai^ fellow, 1 v ill warrant you, must ^ 
to dispose of the government. Let Mr. Huk& 
insori and Mr. Gregory be as good men as they 
will, they had beiterba'-’e studied to have been 
quiet, and meddled wiib their own business. 
And 1 will tell Mr. Gregory *ad coociliorn no 
^ accedes antequam voceria/ is a rule, and 
' o^bt to be observed: but we are wondeifQlly 
afraid, forsooth, to tell our minds s no, I tml 
you it was saucy, and if 3 'ou bad gone upon 
that errand, 3^011 bad been saqey. 

Mr, Stanhope, It may be 1 should have 
known belter than to have gone on such ao 
errand. 

L. C- J, So you would have done well to do, 
and you should know bettor than to ask such 
insignificant impertinent questions as you do. 
It was very saucy, 1 tell you ; and if the best 
man of your party bad gone, it had been saucy. 
Y'oii shall know our minds, if you put us upon 
it, because you are so big of it. We are come 
to a line pass, that every liulc* prickoared fellow 
must come to demand maces that are the 
' badges of authority, and they must not be told, 

! forsooth, that they are saucy. 

Mr. North. Pray, Mr. Jualin, will you give 
an account what you know of this mater ? 

X. C. 3. We arc trying wople’s rights by 
club-law. but by race of God it shall not be 
so, so long as I sit here. 

Mafin. 1 was then sherifT at that time. 

L C.J. What time? 

Mulin. The time of the riot, on Michaelmas- 
day. I then being sheriff went out to meet 
the charter that* was comiug at that time, and 
1 went as for as I.«eicesti'r, and came back with 
it eleven o’clock, as near as 1 can guess. 

1 came with the chart^ on the one side of him 
that brought it, ami another that is concerned 
with us that we left behind, on the other side: 

I met these gentlemen tlmt stand 111 this cause; 

1 will name thenrif you please. 

L. C. J. Do bO. 

Mufin. Mr. Saehcverell, Mr. Gregory, Mr. 
Hutchimon, Mr. John Greaves, Mr. William 
Greaves, ti^nuiel Richards, Robert Green, 
Frauds Salmon, Artlinr Riccards, Hirinh Ben- 
net, John Sherwin, Ssimuel Smith, Thomas 
Trig, Williarn Smith, Joseph Asllin, aud Na- 
thauiel Charneil; I met these men. 

L. C. J. Wliere did you meet these menf 

Malin. At tbe gate called Rye*Smith'Gate. 
They were a-comnig with a great many more, 
and J suppose they went More; for I wimt 
forward to Mr. Mayor by the new charter and 
by the M charter loo, and i met biro, and do - 
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livernl the charter to him, and staid there, and Mr. Pozvis. Then what was done as to the 
tile rest of the {gentlemen that were concerned tnace that belonged to you as sherift*? 
of our party by th'e king’s new charter, and Malin. I was crouded out, and I could not 
we went from thence to the Guildhall, and lay hands on mv mace; but the mace lay upon 
from thence wc went into the council-house, the board, and was left there ainorgihomt 
nnd when we were in the council-house, Mr. and I was crouded out* and ibliowed Mr. 
Mayor sent for Mr. Edge, as town-clerk. They Mayor, for there was no quietness there, un- 
were gone then to church; 1 was one that less you would stay to be knock^ on the head, 
went. He was concerned in the new chaiier, Mi*. Powis. What becatnc of the mace? 

Iioth as alderman and town-clerk. 1 went for Malin. I sent the serjeant for it, and he 

him to come to see the charter read, and that told me he demanded it, and tliey would not 
was ail. I see them sit in order, in that man- let hiiii have it. 

ner and form as they had used to do before in C. J. But speak your own knowledge, 

former times, ready to go to the election in the not what another told you. 
vestry after llie way it used to be in, by the old Malin. I came in afterw’ards there; when 
charter, for 1 have been concerned in elections he told me he had been there, and laid his hand 
the former way six or seven years; hut f never upon it, and they rescued it fi <»in him, and he 
saw any gentlemen in all that time appear could not have it, 1 went in myself, and de- 
tlierc. There used to he none hut the mayor, riuiinled the mace of the genlleuicn. There 
the aldcrineu, and the clothing. There were was Mr. Salmon, Mr. Biehards, Mr. Arthur 
none of those gentlemen, as ever 1 saw, and I Uiccards; there wore four of them that told 
am of Seven \cars standing, siv 1 am sure, I me they had as much right to the mace as 1 
fiiippose seven, but only one gentleman once, had. Gentlemen, says I, that is strange, I urn 
whioh was a gentleman that aldmnaii Edge by your eharler slieriff slilJ, Ihcrc is no body 
brought in to see the formality, a gentleman c!o,c%jd in my room, and our usual way is to 
»>f the Six-Clerks’ OlBce, as 1 remember. I'liis deliver our maces, you know, in another place, 
being done, I acquainted Mr. Alderman Edge and not to rescue them away, and detain them 
wdth our errand, hut he did nt»t iroine to us ; by vioI(‘nee. lulkcwisc the mace was a thing 
hill some time after we Ir.ul sat there in the that 1 paid for; 1 was so much money out of 
council-house, these gcntkinen came with a pocket upon it; for that is our usual way, it 
great many, 1 know not how many hnmlred being bought lately, every sheriil lays down 
came there, and when they saw tiio inayv>i* such a sum, and lotics lOfc. by it at the yi'ar’s 
was going to read the new charier, these gen- end. I told them then, too, 1 was shenll by 
(leineri liegan to stir ; and when they came in, the king’s new grant, and therefore the uiaiv 
we wondered to sec such a bustle of those tiuil bckmgeil to me. 

had nothing to do there: and tlie lirsl thing Mr. Powis, What is tliul Arthur Riccards J* 
that was said, was spoke by Mr. S'lchcvcreJI, Malm. An attorney at law. 

us 1 do reuieinher, for 1 saw him there; We Mr. Powis. He is none of the aldermen, i» 

come here to elect a mayor b^ the old charter, he;'— Mulin. No, no. 

Says Mr. .Mayor tlien to iheto, I know no busi- Mr. Powii. Wliat is Salmon ? 

ness you have lure gentlemen, any ot yon; Malin. He is a feltmongcv, or a glover; 

and upon that he made prochimatioii, and told he makes gloves. 

them they liad nothing to uo there, nnd he Mr. Poais. What had he to do there? waa 
would have nothing to do with them. So then he one of the aldermen ? 

ihcv ciilled out fur a poll, and did proceed on Malm. lie was one of the old council. And 

as tar as ihcir )>arty went, and one or two of tlicre was one Beimel too 

those that were concerned in the new charter. jMr. Powh^ AVInit is Uitdiards? 

but net as to any of their party. Thtrc was Malin. He j.s a bookbinder. He was one 

one of them, Mr. Hurtly, that gave a vote for of the old council. He was coroner. 

31 r. Edge, and this was all. But they would 3Ir. Porois. Wliat did you say of Benuet? 

not deport at all; hut 31 r. Alayor told them Malin. Ralph Bennet was one that told me 

they lisid no busings there, and he had nothing he had as much right to the mace as 1. 

to say to them. and with that he took up the Uccordcr. Wcdl, go onto wliat wjls done 

mace, and went with some of the aldermen into the next day, the market-da v, Saturday. 
Guildhall. And wlien they saw liiiri going Alalin. 1 e-annot say much to that; for T 
away, they began to cry out, and he had nuicli- waa with Air. Mayor making proclamat on ot 
ado Ui escape, tliey were so busy to keep him those that were by the new charter, but 1 did 
in there. And as'they laid their hands upon not see them proclaim any thing, 
the mace to stop ii, the .seijcant got away with lUcorrh r. M us you by when prcckmifilK U 
it, and went out with the mayor. Then sa\s was uiade.^ 

Mr. Saclicvcrcll, Stop the Wijks, stOj» tlie Malin. T was by when wc were all {lo- 

hooks, two or tUvt‘e s( veval times. With that claimed, but not when they w ere; l.ut then- 

there was one of the coroners, Mv. Wool- , L.C.J. Brother, let’him go on to tell us 
house, laid hold on one of the books; and whether what happened on the Friday, 
tlicrc was any pullhig or tugging, 1 cannot Malin. Then Mr. Alderman tVild, w lio was 
tell; but 1 suppose some of the Iwoks were Ihe mayor, when iic came oiitthcnec, went 
stopped. into the Guildhalk where there w ere qbuadaaof 

VO! x. i: ' 
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of burg^esses gathered together ; and seeing 
them so unouict, he was satisfying them Os far 
as he coula; says he, if you will hear, you 
shall have the charter rend, cither in Er^nsh, 
or as it is in Latin, and then you will see that 
nohe of your privileges are diminished from 
you, but increased rather: and lie w'as about 
io road it, and shewed Uie broad seal to tlieni; 
when in comes Mr, Hutchinson and Mr. Gre¬ 
gory, to desire, or request, or command, or 
something, Mr. Mayor to come into the coun- 
cii>hou.sc; they told him they had chosen 
tTreaves mayor, and ho was to come to hear 
him sworq. Witli that the burgesses that had 
been quieted before, and was so ci\il as to 
hearken, and were about to hear Clie new 
cbai'ter read, flung up their hats, and cried 
out, No new' Charter ! A Greaves nia\oi! A 
(jirea\es mayor! Then alderninn |•a^ker durst 
not stay any lunger; says lie, I will not stay 
to be knoeked on the head. Tlien every one 
w as frighted, and the mayor took up the iimcc 
and ran away. 

Reconhr. How many might there be in 
tlie huli ? 

AhtUn, I believe three or four hundred. 

Iltcorc^cr, Did they restore llic mace to 
you ? 

Malin, They came the next day, and would 
have tendered roe money for the inacc. 

Recorder. What did you say to them ? 

Malin. J told them, 1 knew uo right they 
had to the macc, and T would take no money 
for it. It was one Ruyner that came and ten¬ 
dered me money for it. 

Just. HoUouay, Pray, Sir, let me ask you, 
in the electing of your sheriffs, do the siimfl'?. 
retui'n the mace ; or can any body require the 
mace before the gaol is turned oier 1' 

MkiHa. Yes, my lord, the gaol may not be 
fumed over in a month; but tlie ensigns of au¬ 
thority are delivered to them presently after 
thw arc sworn. 

Mr. Holt. Pray, Mr. Malin, do you know' 
which of these defendants w’ere there ;•! llisd 
'■ time when there was tossing and throwing up 
of their caps, as you say ? 

Malin. A great many of them were in the 
oounril house; they had taken that room to 
. themselves, and thrust us out, and n<»n(* of 
them came into the hall but > 1 ^ 1111 ( 01011*^011 
and Mr. Gregory; and lh<i burgesses were 
very quiet till tfioy came and demanded Mr. 
Wild to come and hear their mayor sworn. 

. Mr. Holt. How long did Mr. Gregory and 
Mr. Hutchinson stay in the hall ? 

Malin. I do not know ; they staid so long 
as to demand the rna} or to come. 

Mr. Uolt. Did they carry themselves peace- 
l^vand civilly while tliey were there? 

' C. J. W hat had they to do there J ask 
’fVwl'that, Mr. Holt; and in case you have a 
iiiind to have some question.s askeil and afl- 
awered, 1 will put you in mind of a case of a 
parcel of apprentices in liondon, thatw a-e* met 
tog# (her about nulling down some hou.ses in 
Moorlields; amfifl case you a^k nuf another 


question, I can tell you the resolution and opi¬ 
nion of all the jiid^s about that case. There 
is law for recovering every man’s right, but 
club-law is not the way to detenhine right. 

Recorder. Swear Mr. Rippon. [Which was 
done.] 

L. C. J. You know what became of some 
of those apprentices, Mr. Holt. 

Mr. Jeimings. >[r. Rippon, pray will you 
tell the court what you know of this riot at 
Nottingham ? 

Rippon. DpoiiMichat lmns-day, 1683, about 
eleven o’clock, the chai ter came to tow n; J 
was then witli Mr. Mayor, Mr. AVild, so we 
went straight away to the hall forthwith, and 
we desired that lie would be' sworn by Mr. 
Hcvcriy that was steward. No, s'ays he, 1 
hiWeiio mind to it, till Mr. Edge, that vvas 
lown-clcrk, came 10 do it according to his 
office; so he desired me and alderman I'arkcr 
to go to the church lo dc.sirc him to come ai)d 
do his office. \Vc did so, and spake lo Mr. 
Edge: Says he, il* they will please to come 
hither, well and good, 1 shall not coiirerii 
sclfaijy further. Then, said we, will > on giv t 
us the books that coiueru us; tliey are there, 
said he, what would \oii have more? Na\, 
said I, I am salistieil; so we came away. As 
soon as wc came back to the hall, we 1<»KI him 
the message that 3Ir. Edge had sent; so Mr 
Wyinoiidbell that wa.s deputy recorder, wai 
reading (he charter. Says Mr. Ma^ or, if you 
please, 1 will be sworn, and proceed to clcetmir 
Presently eonici a great compuiiy. Mr. Saclii - 
vercll, Mr. Hutchinson, and a great many ; if 
you plea.se to give me leave to lo«»k njmn my 
paper 1 can tell you ; there was Win. Sadie- 
vercll, esq. <Ieor;‘;c Gr<*gory, c.sq. (.'liarles 
Hutchinson, esq. John Greaves, gciit. illiani 
(Greaves, gent. Sumud ilidtards, gent. Robert 
(ji'ccn, gent. I'rancis Salmon, gent. Arthur 
Uiccards, gent. Ralph Rennet, gent. John 
Shervin, gent. Wm. Miksori; 1 do not know', 
I iriiisf hi'g your pardnii, I caiuiot S|;eak par¬ 
ticularly to hiiii ;^S iinucl Smith, Thus. Tiigg, 
Richard Smith, John U’llliain Smith, 

Joseph Turpin, gent. Nath. Cliarndl: 1 can. 
not say anything of Jlumphry Barker, but 
(here was Joseph Astlin, taylor. These gen¬ 
tlemen crime ill with .swords by their sides, 
several of ilicm really to (l^teiTifyiDg of tliose 
that W'cre there ; 1 was very much atiaid my¬ 
self. S.) Mr. Mayor looked upon Mr. f'dge, 
and, says he. Mr^ Alderman Edge, will you 
inke the charier, and r<'ad it, for the saiislae- 
tic;i of yourself and lliese gentieiiien ? Says 
n!i‘. Edge, I do not know what 1 am by that 
charter, wheihcr 1 am any thing or not; I 
know what 1 am by the ohl charter. Sajs 
Mr. SachcvcTell, that is not our biisiticFs at 
pre ' iit, wr come to dm a mayor by the ohl 
ch:u ! L*r; and very hot they were, and calk d 
out To election, To eh otion, Salmon and tlipsn 
fdio^ss ; so that Mr. Mayor could not be heard^ 
and to election they went; and 1 asked Mr 
Wihl, who was tluin mayor, who he was IW? 
Says he, ! do not im Jerstand by w hat autho- 
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fiiy some of these i^cntlcmen coiue here: they 
are excluded by tlie old oliarter, and ] thinU it 
were better for you to be elsewhere: they Uien 
ashed who he w as*for Says lie, 1 am for none: 
then they asked alderman Parker, and lie said 
the same; and when we see they would have no¬ 
thing* done but that, we withdrew into the hall, 
and tell upon sw curing* the mayor. We swore 
him. and just tiiiiiihf'ii the oath, and the people 
were very silent, and he drew oiU the charter, 
and sheweil the broad scai, and said, Here is 
the kingf^s new charter, 1 am very confident 
.none of your itnnriunities and your privilegci 
you are deprived of: and there being smno 
ditllc stir, said I, pray be quiet and sih'iit, 
while you lu‘ar it read ; at last they were very 
cdleut and quiet, aud we thought it would have 
been a very fair business ) when in comes Mr. 
Hutchinson and Mr. Gregory, to tell Mr. 
31ayor that they! desired iiis company, ns the 
custom was, to be at the swearing of Mr. 
nreavcR, mayor, for so the old mayor ought to 
be, or else he is no mayor, unless he be sworn 
by the preceding' mayor. Says he, 1 have no¬ 
thing to say to Tiim, 1 know no mayor that he 
IS; wc are about our own business, obeying 
the Ling’s authority and his charter, ^fhis 
was no sooner said, but they had animated the 
multitude of [leoplc that were lliere, that they 
flung up their liats in a very irreverent posture, 
as 1 never saw liio like, shouting and crying 
out. No new Charter! A Greaves major! [ 
was fain to secure the charter; and a fiirreii- 
dme waistcoat that 1 had ou, was all rubbed to 
piccos to save the chai ter, and I hud inucii-ado 
to save it. My brother I^arkcr he was .so afraid, 
he got ofi‘ the bench; Prithee, said I, stay; 
ibr c rt'iiiily they dare not do these things; 
sajs In’, I am atraid of my life, and fare you 
wi !!, Mr. Mayor and I sat a-while, for we 
knew' not which way to lake, but, at last wc got 
away through tlieni: hut if 1 touelied ground, 
i w ish I might never see my wife ag-ain. 

L. ('. J, ^^ow' w'hetlier that be a curse that 
tli'ci l.iyest upon thyself or «o, I cannot ttll. 

Ihjipan. 11 i»‘! you been there, Sir, j on would 
'ij!‘ve i;ecii jiC.’.u.l too. 

fi> ^’0/ dir. IVay s\)eak that agai- 1. 

fUppofi. 1 say ag^iin, when I went away 
down with Mr. Mayor, 1 did not touch the 
groiiiid tor right or nine yards together ; for 
I he V V. tru’d not ftiake w ays and they pulled 
liie Iiy the gown, si^veral of them ; and if any 
body else tiad hcen there, he would have been 
aiinghted. 

r»lr. rou is. How long did they continue the 
rabble up 

liippo7i. So, Sir, we got straight away to 
31 r. U dd’s house, that wa.s then mayor,' and 
wc did swear him accordingly as the usual way 
was: for the charier impowered us, as 31 r. 
IV ymoiidsell told us, that we might elect any 
w here; so we fell to the business of the day, 
and by that time we had three parts done, they 
had lione, and proclaimed their mayor: but 
t!ien they c;ome and send 3Ir. Hutchinson, and 
3Sr. Gregory, Samuel lUchards, and Arthur 


Rtccards, to demand the great mace for Air. 
Greaves, as he was mayor: Said 31 r. Wild, 
what shall 1 do ? Why, 'said 1, go down aud 
give them their answ'er; tell them they are 
saucy fellows to do any such tiling: Suys lie, 
they are gentlemen j why then, said 1, tell 
them they might know belter than to do so. 
So he w'eiit down and told them ; said he, 1 
receiveil it by good autliorily, and will never 
part with it, but to as good an authority as 1 
receivcHl if. So we staid, and went on and did the 
business of* the day ; and al'tefw'ards, betw'een 
five and six o’clock, we went to the cross, 
ami there ]>roclaiined the may or by the new 
charter, according to the custom, aud returned 
every one to our own houses. The next day 
w'c were afraid of making a disturbance ; but 
uiioul nine o’clock we went an<l proclaimed the 
mayor, and about eleven there came all ;tlu.se 
gentlcmeu, and there they proclaimed Mr. 
Greaves mayor, which was upon the Saturday, 
accompanieu by all these persons, as near as 1 
can .say. 

31r.'JW/s. Was Mr. Saclieverell tliere then ? 

Rippon. Yes- 

Mr. Pimh. Were all the rest there i* 

Rippon. To the best of my knowledge they 
were, 

31r. Holt. Can vou say 3Ir. Saclieverell w»as 
there i*— Rippou. Yes, he vvaS. 

Mr. lioU. Who was there ? 

Rippon. There w as the two Greaves’s, and 
Grt'LMi, and Uitdiards, anti llenuc-t. 

3Ir. halt. Ditl you see them there ? 

Rippon. Yes, I di‘d. 

lifcorder. Uippon, pray will you recoiled 
yourself, and tell the court who was there on 
the Saturday ? 

Rippon, Mr. JSaclicvereli, IVm. Greavc.s, 
John Greaves, Samuel Hichards, •Salmon, Ar 
thur Hlecards, Kulph Beum t, JohuSherwiu, 
V\ il!mm Wilson. 

Rccordvr. Was Wilson there ? 

Rippon. Yes, 1 see him myself. 

Ri cordtr. What, rejoicing 

Rippon. Yes, he w as rtjoicing as the rest 
did, to tlie territying of us all. 

Ri I order. os he in the croud ? 

Rippon. Yes. 

31 r. NorUt, Will you ask him any thing, 
gt'iitlemen ? 

Uippon r 1 know nothing, if it please your 
lordsitip. 

31r. Holt. Pj*ay, Sir, this ; can you say that 
Mr, Sucheverell had his sword ou/ou Alichuel- 
mas-day ? 

Jiipptrn. Yes, certainly he had one f/n. 

3lr. Holt. Can you take it upon your oath 
he Imili’ 

Rippon. Nay, theit will be several that m Jl 
swear it, 1 will waritmt you ; and 1 uin sure 
you would have been afraid it* you had been 
ilierc. 

L. C. J. Wore Air- Hutchinson, or 3Ir. Gre* 
goi’V, burgesses, either by' the new or o)U 
charter i'— Rippon. No, they were not. 

I X. C. J. Were 31r. JSachevcroll, jiuti wiy «f 
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these gfentlcmeii ever nresent at any other elec¬ 
tion ? 

Rippon, ft i.s possible, after the election is 
over, they might invite gentlemen to feast at 
their houses, but never to have any concern in 
the eleerioii m the least. 

jL. C. J. Uoav many elections have you been 
present at ? 

lUppim. 1 eamc into the council at the 
king's coming-in, and 1 have been, alderman 
Jive or six vear.s, 

Mr. r ovHs, He came in hy the regulation. 

Mr. Pollcjcfen. Pray, whereabouts was it 
the mayor was sworn ? 

Rippirtt, At his own house. 

Mr. Pollexlhi. Whereabouts were the shc- 
liffs sworn ? — Rippon. What shevifls ? 

Mr. roli(\vfhi, Malin, the witness that w as 
before. 

L. J. lie was the old sherilf. 

Mr. lhy/(. And where weir the new' sherifls 
sworn — Rippoti, At the mayor^s house. 

Mr. PvUrxfen. Was Mr.'Malin blierifl’ by 
ihc new eharWv i’ 

Mr. lloli, W'us it before the election of Mr. 
Oreaveb mayor, or after?— liippon. After. 

]llr, Polkxfen, IV as Mr. Malin by the old 
charter, or by the new, sheriff? 

Rippon. jBy the old. 

Mr. Pollemen. And not by the new ? 

Ripport» No, 

Mr. Potkxfcii. He says he was, and you 
say he w<is not. 

Rippon. For that day he was so, but then 
he went out. 

Mr. Voliexfin. Did the mayor return to the 
hall after he was swoni, or alter you left the 
hall in the fright ? 

Rippon. We went straight to Mr. Wild's 
before he was .svtorn, and then we swore him 
there. 

Mr, Pollcxfcn. But the question asked you 
is, Did Mr, Wild return back to the hall after 
he had taken his oath, and was sworn in his 
house ? 

Rippon, No, he staid in Ids house; it is not 
usual for the mayor to go back to the iiail. 

Mr. PolitiJ’t’ti. Did lie go to the. ciost; after¬ 
wards Rippon. Yes. 

L. C.J. It was on ’'ilichaclmas-day that he 
was sworn; and it was by their procluinution 
nmdc at the cross, tiial he was sworn mayor 
tliat day ?— Rippon. Yes, iiiy lord. 

JL. C. J. And was it the day after that they 
proclaimed Greases to be mayor ? 

liippon. Y'os, my lord ; "it is true, to the 
toiTor of us all: J will assure you it was a 
wonder thiTe was no more mischief done. 

Mr. Poikifen. These gentlemen were not in 
town that day, 

X. C’. J. Take you your liberty to make 
your defence afterwards; but you must distin¬ 
guish* there are two days, and .some jic'oplc 
were one day, and some tlic other; some peo¬ 
ple w ere at the time of the elcinion, that were 
not at the market-place; and some were at the 
^maHcct-jdacci that were not at the election. 


Just. Holloway. That day Greaves was thus 
chosen mayor in that tumultuous manner, did 
any of tlie^ persons take upon them to swear 
Greaves, when they had thus chosen him? 

Rippon. We went out into the hall, and in 
that time they did swear him. 

Recorder. W as M r. Greaves sworn that day 
by the pretended election, Malin ? 

Matin? Yes, by the coroner. 

i. C. J, But I perceive by tlicir old charter, 
there was no mayor to be sworn, but l)y the ^ 
oM mayor fhat went out. 

Mr. Stanhope. Did not the coroner use to 
swear the mayor by the old charier ? 

Rippon. Yes, but in the presence of the 
new mayor; he was by always. 

L. C. J. What do you mean by swearing 
of him hy the coroner ? Hark you, upon your 
oath, was there ever any mayor of Nottingham, 
in your time, sworn but in till ' presence of the 
old innyor ?— Rippon. No, never, my lord. 

JL. d. J. Do you call that securing, because 

he reads the oaih to him ^ 

Mr. Holt. I’lie coroner has authority so to 
do, as wc shall shew yon by-and-by. 

Mr. Pozi is. Then swear Keynobls. [Which 
was done.] 

Reynolds. I brought down the chart* r, my 
lord. 

Recorder. 1 would ask Bippon a question 
before he goes out: Let us know of you n herr* 
the old mayor was sw<un by virtue of the new 
charter? 

Rippon. I cannot fell that; the new mayor 
was sworn by tbi neiv charter, at the old 
mayor’s house, 

Jiccordf/’. Tlio other two witnesses did 
swear, that the okl mayor wa.s sworn in the 
liull ; hut he sa\s he wjr^ by, uben the new 
mayor was in the obi mayor's bouse. 

L. J. It is understood upon the receipt 
of the rharter, Wild, nbo nas the pre.^ent 
mayor, ivas sworn in the ball; but afterwards, 
by reason of tlie burly-burly, and noise, they 
went away, and chose the new mayor at W'i]d'i> 
house ; fhal is the faet iImI is swvirn. 

Kicvrder. It is light, my lord. 

Pi-mis. Pra\, KeynoUis, mil ^ on tell my 
lo-d tlni whole story fflr you it seem: broughi 
tJie charier down, 

Rej/nolds. My lord, I brought the *'harlcr 
from London ; and when I l)rt>iigbt the charter, 

I was sent hy Mr. Mayor, to acquaint Mr. 
Kdge, that the charter" was come, and the 
mayor desired him to come and liear it read ; 
Mr. Kdge asked if the mayor would not come 
to churrh ; I tidd him he was at the town- 
hall. When wc came to the coimcil-bousc, 
proceeding to have charter read, and all 
those things, Mr. Sadievercll, and a great 
many otliers, came to the council-house ; and 
there the mayor offered to Mr. Bigland the 
new charter, that if hi would, lie might read 
if. Mr, Sachioeivll, after some little discourse* 
told liim llial was not tlicir business, they were 
come to elect a mayor by the old ofiartiY >• 
SSay.s Mr. Mayor, 1 do pot know any authprity 
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you have to elect a mayor. Says he tome, Mr. Holt. You speak of a proclamation, 

make your proclamatioirfor all those to de^rt where was it 

that have no business; which accordiDgfy I Reynolds. Yes, 1 did make proclamation in 
did ; and then tiaine alonar, and catched up the the council-house, to bid all depart that had no 
mace; and Mr. Alderman Bippoti, and Mr. business. 

Mayor, came into the common-hall; and there Just. Withtns. How came you to make that 
tol^ the burg^esses that were met, that the king proclamation ? 

hud granted them a new chailer, and there Iteymlds. The mayor bid tne, and I did it. 

was ii(»ne of their privileges diminished ; and Mr. Holt. Was the mayor sworn then ? 

ifibey would, they should have it read in Eng- Reynolds. It was before any thing was done, 

lish 01 ^ in Latin. Then they went to swear Mr. HoU. Was it before he was sworn upon 

Mr. Alderman Wild, according to the new the new charter, upon your oath ? 
grant. Presentl}'^ Mr. Hutchinson and Mr. Reynolds, It was in the council-house. 

Gregory came in, and told him they had elect- Recorder. It was when you weiv crying up 

ed Mr. Greaves mayor, and if he would, he your Greaves mayor. 

/night come and hear him sworn: lie said, ho Mr. Afterwards, did you observe they 

knew no authority tiiey had for it, and denied headed the rabble at any time afterwards P 
any such electioni Then there were such Recorder, Swear alderman Parker. [Which 
shouts, as soon as lever the mayor had given was done. ] 
him that answer J No new Charter! No new Mr. Jones. Are you sworn, Sir? 

Charter! A Greaves mayor! A Greaves mayor! Parker. Yes. 

rhat tlioiigli silence was pruelainied divers Mr. Jones. Why, then, will you please to 
times, 3 el. ihcre^ was no hearing him speak : give my lord and jury an account of what you 
wliereiipoii he adjourned the court, and wc Know of this matUT ? 

went to the nia^\or’s h(iU‘’o, and there they Parker. At Michaelmas-day was twelve- 
rhose ilie new iiiayor, Mr. 'foplatly, and he month, 1 came to Mr. Gervas WiUVs house, 
Vtissuurn; and then we cuiue to the cross, who w'as then ma^or. It was about 11 o'clock 
where tiuy used to prociaiiii the new^nayor, that 1 was there. There were a great 
and ilu ii came down iMr. Slierwni and Gieen, met that used to meet that day, in order tMbe. 
w ith a great many others, shoiiliug. No New choosing of a new mayor, ami there were a 
i.iliart/'r! No new Charter! A (jirenvc.s mayor! great many olhers that the mayor did not know 
A Greaves mayor! The ncx* Saturday follow- of their coming tliere; for he gave no order, 
ing, a great niatiy of lliciii \v(*rit to proclaim he said, for several of Mietn that came, to ap- 
him at the cross again, among the rest Mr. pear tlieiT. They did iinporluiie him very 
I'lcrpont. inucli to he gone, in order to the elertion of a 

Rno)dtr. Was (iregory there t(»» ? mayor. Said 1 to the mayor, we do expe«*t a 

Rrt/nolds. Yes, I ihint so. charter, and if we should go on to the choosing 

Mr. Jotms Did you make proclamation at of a mayor, we should be all in confu.sion. So 
'lie common-hall, for all to depart that had no after a'while, the dis.senting party withdrew 
busuu^ss out of the house. Some gentlemen, it seems, 

Rcynolfk. At the council-hoiisi: \ <lid, be- met with them, and w'enl forward tmvards St. 
tore we came to the <'r»inmon-hall. Mary's church. Immediately after came th^ 

M r. Jnnv^. Do you n'uiembor wlio was there? charter down by him that was last sworn. Wc 
Reynolds. IMr. Sachcvcrcll and Gregory, were scut up to the church to desire alderman 
and <»thers. • Edge, that w as the town-clerk, to come and 

Mr. Jo ICS. Did they continue tliore? read the charter, and to let ua know how wc 

\lr,;uoLh. > cs. were to proceed in relation to tlie work of the 

Ml. Polft\rf\u. Did Mr. Saclievercll inidvo day. He said he would not come. Afterw'ards 
Any noise there ? * tve went to the t«»wn-ball, into the counctl- 

iicythtills. There w as a groat noise in the hall. cJiainber; and after some little time, says Mr. 
Mr. S'. Ward. Did you hear any thing cuii- Mayor to me, brother Porker, I would desire 
ceriiing the stofiping of the books ? you and Mr. Kippon, and Mr. Shcrill' Malin^ 

Rnjuo/ds. I heard Mr. Sachcvcrcll cry out, to gu up to iho chiir<*h, and dosirc and com- 
Stay tlui books! Stay the hooks! mami my brother Edge to come down, and 

Pdr. Fiilltr. What books dhl he mean ? assist us in lhi.s business; so we did go up and 
Reynolds. Thcy^ were some of the books sp.iko to my brother Edge; said 1, Mr. Mayor 
tliftt hehinged to the tow n. thsircs you* to come down, the charter is come, 

JMr. Stanhope. Were they the poll-books? and he would have you come and read it; and 
L. C. J. What do you mean by poll-b(Htks ? .said I, if Mr. Serjeant bigland, and ftir. Aldcr- 
Thcre was no need <»f a judl that I cun hear of. »uan CJreaves w ill come down, they may be 
Mr. Powis. Wliat do you know about their satisfied there is a charter, and we cannot act 
comiiig to demand the nince ? otherwise than by that charter. Alderman 

Hennolds. Yes, there was Mr. Gregory, and Edge said, He knew there was an old charter, 
Mr. Jluteliinimn came to the mayor's to de- anu wdiat he was by that charter; he did nut 
mand the macc, and he asked tliem who sent know of any new one, »nd would act by the 
them; they Stoid, Mr. Greaves, the mayor that old chartei*, and not by the new one. When 
was chosen, had sent tbeip, we came down to Mr. Mayor, said It my 



59] STATE TRIALS, JO Charles 11. 1 684.— Tria/ oj IVm. SecJicverell, \ 60 


tJierEclpe will not come clpwn among you ; 
here is a special conituission in the charter di- 
looted to four of us, or any two of thorn, to 
swear you mayor; we must do that the first 
thing we do, and go forward in that, for wc 
can do nothing till you are suborn mayor. By 
and by comes down a great many {lei-sons, Mr. 
William GreoFOS, my brother Edge, IVlr. Sache * 
Ferell: if you please, T will look in my paper, 
and read their names, that 1 may be more 
certain. 

X. C. X Ay, look upon your paper, to re¬ 
fresh your nienutry. 

Ptt'rker. Thor ' was Sacheverell, Gregory, 
Hutclunson, the two Greavcjs's, Samuel Rich¬ 
ards, Robert Green, Salmon, Arthur Riccards, 
John Sfaerwin, Ralph Bennct, and Wilson, the 
rector of St. Peters- 

Recorder. Was he there? 

Parker, Yes; Samuel Smith, Rd. Smith, 
Trigg» Hoe, Barker, Charncll. 

X. C. X. Was Barker there ? 

Parker, Y'es, 1 have his name down in this 
note. 

X. C. X. Well, go on. 

Parker. First they forced into the council- 
hous^, and forced us out; so I told Mr, Sachc- 
said I, you have nothing to do here. 

^Recorder, What said he ? 

Parker, Said he, 1 have to do here, 1 am 
concerned if 1 am a burgess. Said 1 , no bur¬ 
gess acts here but a gown-inan; for it is only 
the mayor, aldermoir, «'uid clothing that are 
concerned in the election, and we ueier have 
auy gentlemen among us. 

Mr. Pozeis, Did they behave themselves so, 
as that you were afraid of mischief ? 

Parlcej'- ^aid 1 to some of our friends, gen¬ 
tlemen, take the mayor’s mace into your hands, 
for they were ibr seizing the great macc that 
belongs to the mayor. And, said 1, take care 
of the books. Said Mr.'Saclieverell, Stop the 
books. There was coroner Woolbouse taking 
them ill Ins hands. Said I, take notice who 


So I W'ent to my brother Hall’s, and I said to 
his wife, sister, either give me a glass of wine 
or sack, for I am even s|ieht. 

L C, X. That was to redoverdiis heart again 
that was sinking; for an alderman's hi art ge¬ 
nerally sinks in such a fright. <•. 

Parker, Wc did proceed on then, and 1 
went back again : Said 1, if they must be 
knocked on the bead, I will go and be knocked 
on the head with them. 

X. C. X. Ay, his courage came to him again, 
when he had a glass of wine. 

Parker, 1 met them half way : Said 1 to 
the ma 3 ^or, let us go to your house now, and 
let us proceef] on to choose a mayor, and swear 
him, and all other ollicers. But, said I, e 
have uobiHly to assist us, wr must do as well as 
wc ran. And wp went thither, and procec^ded 
to choose a new mayor, aiH then new sheiiffs, 
and coroner, and chamberjain, and we gave 
them their oaths. And aftef all this, we went, 
according to the ancient custom, to the \^rek 
day-cross, and there i\e gave orders IVn* pro¬ 
clamation to he made, to give notice to the 
corporation who was then mayor, w ho were 
then aldermen, who were then sheritfs, w ho 
were then coronei'S, and who w'ns then cham¬ 
berlain for the year ensuing. Wliilst this was 
doing, Mr.Shcrwin, Mr. Green, ami a great 
many of them came down hollowing and slioul- 
ing. No new Charter! No new Charter? 
they cared not for the new charter, it w as not 
worth a groat. 

X. C. X. Mlio said tliat ? 

Parker, Sherwin, a man of a good estate. 
Tlie^' were going fast uua^': No, said I, pray 
go on the old rate, we are In a good cause, and 
we do not icar them a pin ; if ihe^' do lay on, 
it will he to their cost. 

j X. C. X. Well said, Ihoii hadst ilraiik a gocwl 
I glass of sack, I p(:rcei\o, for thou wci't in a 
i lion'id fright before. 

! Parker, The next day they could command 
; all the counsel in the town'to iittcml them with 


dares take the books; and said J to Mr. Sadie- i 
'verell, you have nothing to do with the books, I 
the books belong to us. Says he, take notice, ! 
1 will—in a menacing way, and then held his 
tongue. Said I, I am sorry to see things here i 
this day: 1 have been a member of the corjio- | 
ration, and been present at these elections for I 
18 years, and I never see such a thing as this; j 
and said I, I profess I could almost cry to see ' 
these dissentions made amon^ us. 8 aid I, I 
must go, being one of those tuat was in com¬ 
mission to swear the mayor, my brother Hull 
is not here, and my brother Edge is with them; 
if they keep me here, the mayor cannot he 
sworn; So 1 pulled off my gown, and at last j 
wlien^they see 1 w'as resolved to go, with | 
shoving and ci-ouding I got through. But j 
when tlic mayor was sworn, said f, you must 
now act as mayor, and give order for the peo¬ 
ple to depart: so he did. 8 ays he, will you 
stay: No, fiaid 1 , I dare stay no longer’; the 
rabble are buoyed up to that height, that I j 
am gfiaid we be knocked on the head, j 


their new inayov, Greaves. 'I'heu* was Ralpli 
Edge, .John Sherwin, and a great man} gen¬ 
tlemen, with swords b}'their sides, wanted to 
tliG market-cross, and made proeliiioaliou. 
And ailar that was <h>ne, they coniiiiued tins 
oil Sunday; for on Sunday iVir. (heaves, the 
mayor, caiuo wdlh abundance of people at his 
heels, not gcntlcnien, htit guwn-njen, tlmse 
that were of that party, and olh'red to come 
I into tile seat were the mayor v. as; and we wei'c 
I so fearful of disturbance, that we were forced 
to have a guard to preserve the mace, and fo 
j secure it from being taken away by vndeuce,; 

I and we writ a letter to f^ondon to 1113 ' hrolher 
Hall to acquaint him with it, niid sent post to 
my lord duke of Newcastle, to let him know 
how it was, that we were afraid of being knock¬ 
ed on the heail; and his grace was so kind, 
that he imiiiediatt;l 3 came to 11 s, and was tlicre 
about four or five o’clock, and then w e be gun 
to be a little in hope. 

X. C, J, Then you began to be in heart 
again i’ 
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Recorder, How have they behaved them- 
felves since ? 

Father, They liave had such cabals, and 
meetings, and 'clubs, that wo have often been 
afraid of them. 

Mr. Holt, I suppose they can drink sack as 
well as yon. 

Mr. Jenninss. Pray, Sir, had the burgesses 
at large any thing to do with the election by 

the old charter ?—F«r/ccr. No. 

Mr. Fmia. Mr. Alderman, you have been 
a long time in that town. 

Parker. My grandfather was an alderman 
of the town. 

Mr. Fov'is. Did you ever know in your life, 
that these gentlemen ever used to inlerpose 
themselves, or concern themselves in the elec¬ 
tion ? I j 

Parker, No; we/always w ent into the coun¬ 
cil-house, and weyi culled one by one, and the 
gentlemen never eiune in among us, but only 
one gentlerntti that iny brother Kdge brought 
in out of curioaity, to shew him the formality; 
but never any burgess came, but those that 
were of the council, or clothing, as we call 
them. I never saw it otherwise, and i have 
known a great many. 

Mr. Jennings. Did not Mr, Saehev'erell. nor 
none of the out-burgesses, use to come in '* 

Parker. No, I told lliem, says I, this charter 
cuts you off, you have nothing to do. 

Mr. Jciining?. Did Mr. Hutchinson and Mr. 
Cregory use to come? 

Parker. No, they were no burgesses. But 
now yf'ii talk of that if you please, 1 would 
speak to that: Mr. Hutchinson, Mr. G'rcgory, 
Arthur Riccard*! and Samuel Richards, came 
up to my brother Wild’s, the old mayor, and 
demanded our mace, ^^id 1, what have you 
to do with the nuice ? They^ said, Mr. Greaves 
the mayor bath sent for it. Said 1, if the 
mayor took a little spirit upon him, he would 
do well to secure y'ou, to ask such a thing, for 
this requires the good behaviour ; said I, and 
if 1 was may or, 1 w'ould secure them, and let 
them take their advantage against me; would 
try it with these gentlemen. 

Mr. Lovell, loii speak of something that 
was done at the cross the next day after tlie 
slecti(ui; was .’\Ir. >Saciicvercll there ? 

Parker. I hdievobhe w as. 

Mr. Lovell. Did you see him? 

Parker, i w as iu my chamber, but 1 cannot 
); say positively lie was therc. 

■ Mr, Lovell. What, at the cross? 

Parker. There were all those that 1 named 
there: and I tell yon, Sir, the riot continued 
there on Sunday; for all that bore office on 
^ their side, came and attended Mr. Greaves to 
: church, and Mr. Ciicaves clapped his hand on 
the mayor’s seat: Said I, Mr. Mayor, keep 
your seal, and do not stir out; and he did not. 

Mr. Bleniow, Pray, tell W'hich of the de¬ 
fendants were at the cross on Saturdays or at 
church on Sunday. 

Parker. There was Mr. Gregory^ and esquire 
Thynn, bis brother, and William Greaves, and 


John Greaves, and Samuel Richards, and At* 
thur Riccards, and the Smiths and Sherwin. ' 

Lovell, Were all these at church ? 

Parker. Yes. 

Recorder. Did they use to come to church 
before? 

Parker. Sir, it is a custom to wait upon the 
mayor the next Sunday, and they waited upon 
him in their formality. 

Mr. Holt, Did not you give your Vote for 
electing a mayor according to the old charter, 
upon your oath ? 

Parker, 1 will tell you what I did ; when 
they called to the election, and to the poll, and 
asked who 1 was for, I told them that there 
was no man capable of being voted for, unless 
it were Ralph Edge. 

Mr. Holt. But did you give a vote for such 
an election, or no ? 

Parker. I tell you, I said there was no man 
capable of a vote but him, and I could give my 
vote for none but Ralph Edger: and said I, if 
you will have it, 1 will giro my vote for Ral[»h 
Edge. 

Mr. Lovell. Was there an election for Mr. 
Greaves, and poll taken, pray ? 

Parker. 1 cannot tell that, hut I was by al¬ 
most to the latter end; for I could not get out, 
the crciiid w'as too great, till 1 had pulled off 
my gown and crouded out. 

Mr. LtrvcU. 'IV ho took the poll ? 

Parker. Mr. Alderman Edge. 

Mr. Lovell. ^Vas Mr. Turpin in the council* 
chamber at that time, or not ? 

Parker. Yes, he was. 

Lovell. Are you sure of that.® 

Parker. Yes, indeed am I. 

Lovell. Wa.s Barker there ? ^ 

Parker. Yes, he was in tlie hall; it is ali 
under one roof. 

Recorder. The books that you speak of, 
that Mr. Sachevercll w'ouldhave secured, what 
books were they ? 

Par ker. My brother Edge can give a better 
account of that than f; lor be kept them. 

Recorder. You can tell what they were? 

Parker. They were books that belonged to 
the mayor. 

Mr. Stanhope. Mr. Parker, you say Mr. 
Wilson was there ? 

Parker. He was In the hall. 

Stanhope. You know it?— Parker, Yes. 

Mr. Stanhope. Are you sure of it ? 

Par ker. Yis, you know it, i\Ir. Stanhope. 

Mr. Stanhope. I was not there, sir, how 
should 1 know it ? Pi ay, how did Mr. AVilson 
behave himself. 

Parker. ITp was among all the raliblo whew 
tlic}" were shouting, and crying out, No new 
Charter, No new Charter ; he was an ahcltoi 
among them, so 1 give it you sworn. 

Recorder. He exorted tlicm to it, I will war' 
rantyou. 

Parker. Yes, and has encouraged it in hisJ 
pulpit since. 

Mr. S. Ward. Did you hear any of 
standing-club to carry on this opposition ? 
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Parker^ 1 hear there is a public purse 
among tbem^ and they have gathered several 
sums of money for this business. 

filr. S. Ward. Dues any of the defendants 
spend money at alehouses that you know of, to 
keep up the spirit of the rabble ? 

Parker. I have heard so. 

X. C. J. That is notliing to the business : 
what do you talk to us of any such thing ? 

Mr. Powis. SSwear Somner. [Which was 
done.] Were you sent by the sherifl'tode^ 
maud the mace ? and pray what happened ? 

Somntr, Nir, at that time 1 was the slierilf’s 
seijcant, and am still, at Nottingham, and so 
there w as a great clutter, the one side going 
out, and the other calling To clectioii,*and Stop 
the books ; atid my master the sherilf coming 
out, 1 got in as fast as 1 could, and got hold of 
the macetliat was upon tlie council-table. Mr. 
Ualph Bcnnct, Mr. Salmon, and Mr. Arthur 
iliceards took it from me again, and told me I 
had nothing to do with it. So I went and toid 
mj'' masterllluliii, and he went and demanded it; 
but they bid him get him gone about his busi¬ 
ness. */lut bclbre I went from the mayor’s 
house,the mayor called me iti^iidsaid, Robin, 
do not give any occasion of offence to man, 
wouiaii or cliild, to-day. 

hccordcr. The jury desire to know wlio it 
was took the mace from you ? 

Kioamcr. TJiey did take il from me. 

Pecoi'der. AVho did ? 

Somner. Mr. Raljih Rennet, Mi-. Salmon, and , 
Mr. Arthur Riecards, them three laid hold on j 
me, and told me 1 had nothing to do with it. j 

Mr. Jennings. Did they force it from you ? 

Soimier. Yes. 

Mr. Jennings. And they did refuse the maee 
to Mr. Malin afterwards 

Somner. Yes, they did. 

Mr, Stanhope. W here was the mace ? 

Somner. It lay upon the table. 

Mr. Stanhope. 1 thought you said they took 
it from you ? 

Somner. Yes, after 1 had laid hold of it, and 
taken it off the table. 

Mr. Powis. Were you sent for it by ibeshe- 
riffi* 

Somner. 1 was scijeant to the sheriff, and it 
belonged to me to carry the mace. 

JL C. J. Well, go on. 

Somner. When the mayor came into the hall, 
and desired to have the new charter read, and 
heard in peace, comes in Mr. George Gregory 
and Mr. Uuichiuson, and after they came in, 
thjey fell a shouting. 

Kccorder. What did they say ? 

Sm ner. They tidd the inayur they had chosen 
Mr. Greaves mayor, and if he would come and 
^ear him sworn, he might. He made them 
some answer, but 1 did not hear what he said, 
the noise was so great. There was one that 
Stood by me, one Martin Chambers, whom 1 
spake to, and said, Prithee be quiet, or hold th v 
tongue, do not make such a noise; and witli 
that he up with his hand, and hit nie a full 
swop-over the face. 


X. C. J. Who was that ? 

Somner. One Martin Chambers ; and that 
man they have brought up to be a witness for 
them. 

Mr. Powis. Swear Wortley. [Which was 
done.] 

Recorder. Pray will you give an account 
whether you saw 'Wilsofi there, and in wJiat 
place, and what he did ? 

Wortlej/. Yes, 1 saw him in the council- 
bouse, rii^ lord. 

Recorder. Jii the council-house? or in the 
hall do you mean ?— Wortley. Jii the hall. 

Recorder. Wliat did you see him do there 

Wort/e^, Nothing*. 

Recorder. Was he in the croud ? 

Wort/ey. Yes. 

3Ir. Powis. Did you see the mace taken 
an ay ?— Wuri lei/. No. 1 

Mr. Poj/is. What did yoii see any of them 
do? Or what did you heiu* any of them say ? 

IVortle^. Mr. Saclievcrcll bid tlwm stop the 
books. 

Mr. North. My lord, f liope we have sulii- 
cicnily proved our issue. 

I X. C. J. Did they make any noise, or hub¬ 
bub, or outcries in the hallHo/Y/cz/. ^'cs. 

X. C. J. Did they make any noise in the 
council-house .5* 

Wortley. I heard him bid them stay the 
Ixioks, that all. 

X. (). J. How many iniirlit there he of them, 
gornj Sir ? 

Wort ley. The re might hV a hiinitied. 

X. C. J. Were there two hundred 

Wotft(y. 1 euniiol Ull how iiuuiy there 
luiglit be. 

Mr. IJoU. Pray, .Mr. W'ovtlcy, bedore you 
go, did you give no vole for the election of a 
mayor uium the old eharler ? 

ii ifrftty. No, Sir. 

Mv. J\dii.ij{ u. Did not jeugivc :i ^ole id 
I that lime ui the council-eliumber ? 
j It uiiley. \ O'*, tiiei'c was a \oli*, but J ga\>^ 
it for Ml. TopljitK. 

Mr. Je.nnug *. I’ra v .swear Mr. Rd. M'riglit# 
[W'hich ua.s ikaie.] 

Kceorder. Pray vvill you give an account 
I what you know ol ihN hu'.!ness ? 

Wught. Asfar as] can giie an account, it 
W'asthus; ii>a\vwlicu 1 lie new* churter came, 
and was carried to Mr. Mayor's house, and it 
was given to the mnyor, and it wa.s met hi::foic 
tlial by tile company that was going to cliiirch, 
and tfuiy weiv acquainted tlirre was a new 
ohartcr,"and di^ircu to return back again ; but 
they would not, hut went to ehurch. Then 
they were sent to by Christopher ueynolds, and 

one Mr.-, and desired to come and hear 

it read, hut they would not. 

iiccorder. What did you do in the coun- 
cil-chatiil>er ? 

Wnghf. 1 was not tlicre, but in the liall ? 

Recorder. What did they do m the hall? 

R right. I will ti*ll you w hat they did i 
They had the charter betbre them, and it was 
going to be read, and the burgesHts were aU. 

1 
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very quiet, till such time as Mr. Hutchinsoo 
and Mr. Gregory oame to acquaint the mayor 
iliat they hiul chosen a mayor, and desired aim 
*o come and liear him sworn. To whickt Mr. 
Mayor answered, he could not, neither (Kd he 
]vno^ by wh’at aiitliority they did it. After this 
there was a great tumult there, and some cried 
out, A Greaves, A Greaves; and others, No 
iiev.' Ciiaiter, No new Charter. Several times 
ihey were begged and persuaded to be silent 
and quiet, but they would not, but continued 
in a tuinultuoiis manner for a long time. After 
this, I was at Mr. Mayor’s when'Mr. Hutebin- 
wui and Mr. Gregory, Mr. Arthur Uiccardsand 
Mr. Richards came to demand the mace, 
M hereupon Mr. Mayor told them he ivoiitd not 
deliver it but to the same authority by which 
he had it, otherwise he would not deliver it. 
There was in this company Mr. Ralph Bennet, 
Mr. John Sberwin, Mr. Samuel Smith, Mr. 
I’homas Trigg, and Jolin Hoe ; these 1 took 
particular notice, of. Afterwards, w lic*n they 
came to proclaim the mayor at lh«? cross, there 
came down this Hoe, and Sherwin, and several 
others, in a great body, that they could not pro¬ 
claim the mayor thoroughly as they should. 

i. C. J. Pray what niimbrr were they when 
they came into the coiiueil-chanihiT? 

iVri^hl. There might be lifty of iheni I be¬ 
lieve. 

Recorder. Who was the eluef man amonsr 
them ?— Wri(*ht. Mr. Sachevevell. 

L. J. When they were in the hall, how 
many were they i* 

Wright. When they were in the hall, 1 be¬ 
lieve they were two iiundred. 

Mr. North. My lord, we rest it here ; Wc 
think we have given a satisfactory proof as to 
all the defendants iiamcfl in the inlbrmation. 

Mr. Polle\fen. May it please your lordship, 
and you gciUlemeu ot the jury, 1 i.m of coun¬ 
sel in this case for the defendants; and, my 
lord, uotwithstasdiiig any thing that has been 
proved, we hope we shall make it plainly to 
appear, that we have done nothing but what 
became loyal good subjects and honest men,'and 
that wc were far from stirring or inciting any 
tumult and disorder in this town, or any thing 
ihat may be called a rlbt. And, my lor<l, 1 
must beg leave a little to o|)en their informa¬ 
tion, that w c may come to the question upon 
which this matter d&?s stand. My lord, tliey 
have in tlieir informatioo charged a tumul¬ 
tuous assembly upon die defendants to disturb 
the election of the mayor upon the new char¬ 
ter, and that tliis did continue by the space of 
seven hours upon tliat same day, aud tiiere is 
nothing morespokeu of any other day; and so 
all that they ttuk of which b^peued tlie next 
day, is a matter wholly out of the iiiformatiou. 
My lord, there is another matter, another pas¬ 
sage, in this information, about the taking away 
the mace from Malin, who was then sheriff. 
Now, my lord, our case as to tliat will stand 
thus: Malin was sheridT by the old charter, 
and not by the new; and then if Malin were 
sheriff by the old obarteri then by the surren* 
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derhe was out of offioe, and was net sheH6^, 
andaotbe inlbmnatioa fails: For 1 suppoM 
they themselves would not havebcuh chHrtera 
to be in force at one time; and if’ they W'Ouh! 
have this to lieaitcr thenew ehartef was grant* 
eti, then was not Malin sheriff by the new char¬ 
ter. So that then all the fact that is laid con¬ 
cerning the taking away the mace from Malin 
that was then sheriff, js quite mistaken, ibt 
Malin was not sheriff then, if so be the old 
charter was notitheti in force, for he was not in 
the new charter, or any way elected or sworn 
sheriff: So that therein also, my lord, we think 
it impossible for them to maintain that part of 
their information. My lord, the next matter 
stands upon the assembling and acting of those 
persons that did assemble and act under the 
old charter; and therein, my lord, it will fall 
outthiis: By the old chailer the mayor is to 
be elected, and take his place on Michaelmas* 
day, upon which this fact is alledged to he. 
Greaves was elected before this time, upon 
the 14t.h of August accordingto tiie usage of the 
old charier. Then. ni \ lord, according to the 
constitution of that old chartoi', a copy whereof 
W'e liuve here to produce, il'the last mayor he not 
present, the coroner has powor to swear the 
new one; and lh:d will show that this is the 
right day, and ail things were done by the old 
corporation, as is usual and accustonicii in 
all respects. There is one thing tliey say 
some of these |H*rsnns are not of the corpdra- 
lion by thi 2 old eharlcr, and others fiad uo voice 
in the clcctioii ; my lord, for that, sup\ming 
they hud not a voice in the election, yet tr> Iw 
there was no crime; for if a man be tv Iturgcss 
of a town, and be iirc^ciit at the election of 
officers for the town, and docs oitlicr advise or 
assist in the election (and he is uot altogether 
unconcerned in it neither), this of itself will 
make no crime. tV hy then the day tbatVas M i- 
chaelmas-dny, that u as accordingto the usage; 
and the place and proc«HMlii)gs were all accord¬ 
ing to the custom that they always used iipouthe 
old charter. Fur first, tiu y go to the old mayor, 
from thence to chui*ch,"from thence to the 
council chainl»cr, wherellrcy used to establish, 
the mayor that was before cho‘'rn ; thither 
they went, there they did elect this Greaves 
to be mayor, and when they had elected him to 
be mayor, he did send, according as is proved 
by their witnesses, to the old mayor, who waa 
then ill the hail, to come and be present at the 
swearing' cf the new mayor; sc that still all was 
done as is usual according to the old charter ; 
and if that charter be in force, all is legal, and 
the auswer that the old mayor does give, is 
also proved, my lord, for the defendants, all, 
besides four, were not in the ball, but only iu 
the council-chamber, for any thing that ap- 
ears by the evidence ; but if the evideni-e 
e otlierwise, we liave witnes^;es to prove if 
When Wc were intlie council-cbambcr, and f he 
mayor come aud brought ike charter, wewere far 
from opposing, but did desire the new-charter 
might be read, the mayor refused the reading 
of it, bat took it away witb him, and^wcni 
V 
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into the Hall: upon which they proceeded 
upon their old charter. My lord, the oontro^ 
versy couceming' which is the right and 
irhich is the wrung* that is now depending ; 
bat this must be the consequence in this 
cause; if the old charter, were then in force, 
then to act according to the old charter to 
^lake an election, to awear their mayor, to 
go and demand the old mayor to awear him, 
and to demand the mace must be regpdar, if so 
be that be true, that the old charter was still in 
force. To go afterwaiils to the cross the other 
day to proqlaim him, was also lawful, if that be 
■o. And if there wei-e nothing but what is 
usual in matters of tiiis nature, and according 
to custom, then there is no offence, no violence 
nor force, nor any tiling offered by any of these 
defendants: and that which they speak of the 
crying, A Greaves mayor, a Greaves mayor, 
is hut a sort of an applause which in elections 
is very usual; why then if there are but or¬ 
derly proceedings, such as aix; usual in things 
of this nature, 1 hope it will nut be construed 
to be any riot or breach of the peace, or of¬ 
fence ill iis^ My lord, the questions that will 
arise iqion this information, are those that f 
have mentioned ; for if so bo this uiace was 
uot Maliu’s mace, then they having laid it in 
tile information that we ditl take aw'ay from 
Malin, then sheriff, a mace that lieloiigcd to 
him as the ensign of his office, if he wore not 
then sheriff*, tiiey are quite out in their infor- 
matioD. That be could not be sheiiff by the 
old charter, that will be pretty plain ; for the 
tild charter tlicy say w as surrendered. That 
he could not be slieriff by the new, is as plain, 
for he was not named sheriff in it. But if h«? 
were sheriff by the new charter, yet at this 
time he had not the authority of sheriff, for he 
had not taken upon him the office by the new 
charter, nor was not sworn. And there is an 
express clause in it, that neither the sheriff, nor 
any other officer, shall take upon him their office, 
till they have taken their oatlis. Now all that 
w^ done in the cuuncil-chainber, of which 
this about the mace is part, was before, tliese 
men had taken their oatlis, and the oath was 
taken in the hall by the mayor, and where the 
rest took them, non con&tat ; But they w'erc 
not to act till then, nor could act by their new 
charter, and so their information falls short 
as to whatsoever was done in tbecouncil-cliani- 
ber, and we proceeded right upon the old char¬ 
ter. For it IS expressly said in the information, 
that the assembly was duly summoned by 
Gervas Wild, then mayor of the town, for the 
dccting and swearing a mayor of that town, 
for tJie executing the office of mayor of the 
town, for the year ensuing, according to the ef¬ 
fect and tenor of certain letters patents, on 
that behalf granted, by our sovereign lord the 
king that now is. Then, if so be whatever was 
done, was before be was sworn as mayor, then 
it coukl not to be an assembly duly summoned 
by him, he having till then no authority to 
summon it: nor could what the defendants did, 
he in hindnms or disturbance of him in the 
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exercising of his office ; and ao their informa¬ 
tion is quite varying from the fact. Then there 
is this further besides, ray lord, the assembling 
and meeting, and going on according to the 
old charter, was on the 29th of Beptemben the 
new charter bears date the 28th ul September, 
and comes down as you see the next day, which 
was Michaelmas day, at eleven o’clock. And 
we have it in proof, that the surrender of the 
old charter, which they pretend, was not en¬ 
rolled till the 7tli of October after; and under 
favour, my lord, the old chaiier could not be 
determined, till the surrender was enrolled, 
which was not till the 7th day of October ; 
and till that time the old cliailer continuing 
in force, it was fit for them to act under it, as 
it did so continue; and if they had omitted 
their election on that day, tlrey hod been faulty, 
in not proceeding accoraing to tlie old charter. 
My lord, we will call our evidence, and make 
out nur fact. 

L. C. /. But, Mr. Pollexfcn, as to that you 
talk of about Mulin ; W as he sheriff or ivas lie 
not sheriff 

Mr. Poflcjfen. lie was not sheriff according 
to this information. 

L. C. J. But was he sheriff or not slieriff ? 

Nv, Thompson, Not sheriff by the new 
charier, say wt. 

1,, C. J. But I pray answer me, Was ha 
sheriff, or not sheriff ? 

Mr. Pollcxfen. 1 believe he was sheriff by 
the old charter. 

T. C. .A. Wliat had you then to do with the 
ma<u* r 

Blr. Pollexfin. Vet say we, \ou arc mis¬ 
taken in your information ; for if so be you 
lay It be an offence, the taking aw ay the mace 
from Malin that was sheriff by such a charter, 
and he is not so, then the intoriiiaiion is mis¬ 
taken. 

L. C- J. There is no such thing as his being 
sheriff'by such a charter. « 

Mr. JLarc//. My lord, wc do come here to 
justify-- • 

L. C. J. Ay, but let him comehei'c first, and 
answer the ol.jection. 

Mt. Pollrx/cn. My lord.it is expressly said 
in the beginning of thb inlormation, that Wild 
was mayor, and that he had summoned an as¬ 
sembly to choose a mayor, according to the 
charter granted by this kiifg ; that the defeod- 
anlB^did disturb that meeting, and that elec¬ 
tion ; and that they did take away the^mace, 
being the ensign of office, to the said 8heni& 
of the county aforesaid belonging, from one 
John Malin, being then one of the sheiiffs oi' 
the county of the town ofNottiuglidm. 

X. C. X All that is true. 

Mr. Pnllexfen. Then they must make it to 
be by one or the other chaitei*. We say be 
was not by the new ; they deny the old to be 
in being, and speak only of the new. 

X. C. J. Ay, but I would fain know of you 
whether he was sheriff or not sheriff. 

Mr. Polkx^ 1 think they that will charge us 

with an offen<^, ougld to innke out that ehnig#. 
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L. C, J. They say lie is sherifT, and yon say 
be is sheriff yourselves. 

Mr. Potlexfen. That cannot consist with this 
particular qu^tion, as I conceive. 

L. C. J. Why now then let us come yet a 
little further ; it is soid^ that such a one oeing 
mayor, and so he was, take it whicli you 
will; for if the new eliarter have no efl'ect till 
the surrender of the old he enrulled, then IVild 
was mayor by the old charter; and if he w as 
mayor, it wasetionsfli; and then he was met 
to ^toose a new intvyor hy vii*tue of the second 
charter; it is true it is so said, though (lerliaps 
according to strictnes,*., it could not take effect 
till the enrollment of the surrender; yef what 
is that to ttih od</LiCc? 1 would fain know of 
you, is it not true in taci, that he w'as then 
mayor, and met in an assen.bty fur the election 
ol a new' mayor ? 

Mr. Follexfcn. It »s fi ne ; hut that vve con¬ 
ceive will Hoi (iU(y)>ort t};i«: iofoi'Fualb'n. 

(\ J, I’lieii i elesire to hiHur, how conics 
Mr. Sacheveiell, and tliese sort of people to 
meddle in it ? 

Mr. Folic J fen. I fit tie insist'd upon that lie 
was mayor hy the uhl charter, then wc hope we 
have done nolhing but what by the old charter 
ivc may justify. 

L. C. J. What had Mr. Sachevcrell, Mr. 
llutctiinson,aiid iny parson Wilson to do there? 

Mr. Pollexfeii. By the old charter Mr. Sa- 
chevei'ell was a burgess. 

L. C. J. If he were, was he capable of 
electing ? 

Mr. Folli\ifen. lie might be present at an 
election, and was concerned as a burgess. 

jL. C. j. But could be meddle witli the elec¬ 
tion ? 

Air. Folki fen, Then, good my lord, what 
have uc done— 

L. C. J. Wonderfully done! ihose things 
you can never ausw er: in London, for the pur¬ 
pose, it was not an offence for any freeman 
Co be present at the election of the mayor ; hut 
if a parcel of freemen cuinc* llfat are not lhev\- 
men, and run themselves into tlic Uu^incss to 
give voices, and give diivction about thatthoi 
have nothing to do with, and cry out, pray 
stop the hooks, and praV, good Hir, deliver the 
Mace; then the\^ had" concerned them.sclves 
and meddled with an authority to which they 
bad no pivtencc^ wliich is an offence; and if 
men will busy themselves in that which docs 
Dot <%cern tliem, they must suffer fur it. Mr. 
Sacbcverell, and the rest, were as capable t>f 
giving them advice about an election, seven 
years before as now; what reason had they 
DOW to come and make tiiis hubbub.^ But 
some men will shew themselves such wonder¬ 
ful advisers before their advice is asked or 
needed. 

Mr. JLovcll. M ill your lordship please to 
spare me one word— 

Mr. Foiteifen. Prithee give me leave: niy 
lord, when you see how the fact does appear 
upon the e\ idenee, I suppose we shall not be 
thought guilty of any disorder. 


ii C. J, It doth appear very plain, raan, it 
has been very fully sworn ; it has indeed. 

Mr. Pollexfen. We hope to satisfy you 
otherwise by our evidence, as to the fact. 

Mr. lavell. Your lordship is pleased to ob¬ 
ject that upon us, which dotli lie upon us, and 
requires an answer-^—- 

L. C. J. It does indee<l. 

Mr. Lovell. As to Maliii’s being sheriff*. But 
my loi-d, I conceive he was not sheriff; for 
if the old cdiarter was in force, then lie wasDol 
sheriff*: for there was a new sheriff* chosen 
and sworn, before the mace was required of 
him: if tlie new charter were in force then be 
wa.s not sheriff*; for he was not named sheriff 
in it. 

L. C. J. Who chose the new sheriff? 

Mr. Loved. lie ^vas not chosen by any 
body, he was named in the ehartei-. 

L. C. J. Mali 11 was iiUcrlif before that time, 
and was indeed slicrifl i II! i\ new one was chosen 
in hi.s place; and therefore the detaining the 
Mace was unlawful, that is our opinion'; ^d if 
your opinion he otlicrwisc, it is as idle as the 
opinion of the new charter.. 

Mr. IIoll. Will your loi’dship please to spare 
me a word for the defendants ? My lord, the 
information doth consist of two mailers; the 
first is, the disturbing the election that was 
aupoinU'd hy the mayor, by virtue of the new 
charter ; the next is, the taking aw'ay the 
mace, being the ensign ot office of Malin the 
sheriff*. N'ow', with submission, my lord, I 
think they have failed in the first pa^oftbe 
infonnation; for they have laid it special, that' 
W^ild being mayor, lie had at that time, when 
those defendants did thus assemble themselves, 
appointed an election hy virtue of the letters pa¬ 
tents of this king; and after he had so appointed 
it, these defendants did assemble themselves 
in disturbance of that election, and after pro¬ 
clamation made, continued their disturbance. 
Now if this Geiwas Wild had no authority to 
make or appoint this election by virtue of any 
charter^ then had he no authority to make this 
pntclamation; and these defendants are not 
guilty of this information, supposing.what they 
did was not justifiable in the main, yet as here 
laiil, they are not guilty ; for it is not, nor can 
be to the disturbance of the election, or con¬ 
tempt of his authority. 

L. C. J. Come, tliat has been said, and an > 
swered over and over again. Call your wit¬ 
nesses. 

Mr. Holt. As to this business of Malin, and 
the mace, we did say it did not belong to him ; 
and it is an usurpation upon the king, without 
authority by any charter or grant, and a no¬ 
velty. Nfo man can have any ensign of au¬ 
thority, but by grant from the king. 

L, C. J. What is that to yo^ ? Why did 
you take it away? Wlrat authority had you 
for tliat ? 

Mr. Holt. This is laid to be an affi-ont to the 
king's authority, and it was not. for very 
mace was an usurpation. 

L, C. L He was in possession of it, and that • 
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is tho sam^ thing as to you, tvhether it be of 
right ur not ? You never jiretetidcd to keep it 
fpr thp king. 

Mr. Holt, If so be they among tliem- 
soWes- 

L, C. J. Pray go on to your witnesses, and 
do not spend our time in such trivial stuff; for 
this is ail stuff, mure stuff. 

Mr. Holi. My lord, we-would make out our 
defence- 

L. C. J. l>o so if you can, call your wit- 
n^ses ; ue must uot give liberty to every one 
of the counsel to make sfieecltcs of the same 
thing, over and over again, and all to no 
purpose. 

Mr. Holt, This mace did not belong* to 
Malin, 

X. C. J. How do you know that ? Canyon 
tell whether the king had not gi\oii them such 
power ? I 

Mr. Holt. It was never given by the king. ! 

L. C. J. Does the king question them for it T 

Mr. Holt. Wo will prove it an usurpation, 
and can shew the lime when it was first 
usurped. 

H, C. J. This w'ay of behaviour by riots, 
looks more like the times of usurpation, wheir 
rabbles meet to meddle with government. 

Mr. --. My lord, 1 desire to offer only- 

one word that has not been yet said. 

L. C. J. No, I will hear no more speeches; 
call your witnesses, if you have any: sure you 
take yourselves to be in your common-halls, 
and council-honscs, making speeches. 

Mr. J/olt. Call Edward Higley and sir 
Thomas Parkyns. 

Mr. Pollexfen, May wc read the old charter, 
my lord ? 

i. C. J. Ay, read what yon will, and offer 
what you will in evidence for yourscUes ; but 
let us not have such doctrines prcai'licd among * 
us, us settling governmciil.s, and tr> ing rights, 
by club-law. 

Mr. Follexi ^cn. God forbid, my lord, 1 am 
•ure nobody here desires jui\ such thing. 

Mv. Holt, Swear Edwanf Higley. [Which 
was done.] 

L, C. J. Well, what do \ on a&k this man ? 

Mr. Holt. [Shewing liim u papor-book.] 
Is that a true copy ol‘ llie old charter 

Hfglej/. Yes, it is. 

Mr. Pollexfcrt. We desire it may be read. 

L. C. J. What would you road* it for ? 

Mr. Pollexfhi. lly that it will appear the 
election was -regidar, according to the old 
charter, which we say is still in force, and so 
we in no fault. 

X. C, J Shall we enter into a question ^f 
that nature here, whuh is in force:’ No, we 
will not. Why did you commit this riot? 
Ahswer that. 

Mr. Pollexfen. By the old chailer, iny lord, 
the m^oraud bufges-ses are to elect. i 

L. C. J. Ay, Mr. Pollexfen, and you know 
the old charter of London, was to the mayor, ] 
commonalty, and citizens of London, to choose 
Atnayqr^ and we know that the mayor, com¬ 


monalty, and citizens of London, have not 
chosen a mayor this many* liundred of years. 

! We know very well, that that election is madi 
; by livery-men : now yon come and say, pray 
I let us see how' it is by the charter; why as 
well may not all the cktzens of London claim 
to be at the election of the lord mayor ? If you 
can shew me that heretofore, before this time, 
that there were other persons that used to be 
present at elections, you say somewhat: but if 
you have only an ancient right to be present, 
and they have ravished this right from you, 
yon had done exceeding well to have assei-tcd 
your right in a legal course. But do you think 
you arc to regain your right by club-law, and 
I throwing up your hats, and noise and riots, 
and opposing the king^s authority ? 

I Mr. Pollf rfen. My lord, We were never for 
I opposing tlie king’s authority ; wc never were 
against tlie king ? 

Just. Wit him. Who was that against, 1 pray, 
when you said, No new charter, No new <*,bar¬ 
ter P Was not that against the king P 

Mr. Lovell. That was none of us who cried 
out so. 

L. C. J. Who knows in a croud what person 
in particular makes a noise, or does not? Yon 
were where you should not have been. 

Mr. Pollexfen. My lord, we pray the charter 
made to this town, in the reign of Henry, o. 
which provides, that the mayor shall be chosen 
by the burgesses, and sworn by tlie preceding 
mayor ; but if he vi as not present, he should 
be sworn by the coroner. Your lordship ob¬ 
jects the case of the livery-men by the city of 
London ; that is by virtue of a pailicular by. 
law : but in our case, the old charter bavijig 
prescribed this method, you will not take it out. 
of that method, without their producing some 
by-law for it. 

L. C.J. Yes, yes, uc shall go according to 
the constant usage within memory, because we 
will not, upon this information, try the right 
one way or other. Shew us by tlie usage 
tliat there was a pretence for such persons uw 
Mr. Sachcverell, and the otliers here, to be 
present at the elections. 

Just. Withins. in Ibis case it shall be pre¬ 
sumed there w'as a by-law. 

Mr. Pollexfen. 1 hope you will presume 
nocliing to make us gudty of a crime \ they 
ought to shew tho bj^-law if they have any. 

L. C. J. 1 think wo need not troubW our- 
I selves alMiut that, what by-laws bav^been 
I made ; but we find these persons in possession 
of this usage, and so they have been for these 
18 years past. 

Mr. Pollexfen. My lord, that will not make 
them a title. 

L. C. J. We will not allow the right to be 
tried upon this information. 

J list. Withins, Mr. Pollexfen, what do you 
speak of swearing by the coroner ? TOat could 
not be in this case, for tlie old mayor was 
there. 

Mr. PoUerfen. Not at the swearing oi 
Greaves. 
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Mr. Farewell. My lord, 1 would oiily„ ob¬ 
serve one thing ; tlie crime ciiacged upon us, 
is for not ilepjirtiiig after the proclannation 
made; nov/1 do not <ibservo that they in*o?c 
that Mr. Sachevcrcll was ever there alter the 
'proclamation. 

L. C. J. 1 thought indeed you w'ere very 
Tull, you were so eager to S[n»ak ; but your 
observation ifi ver^ much in tlic wrong, for the 
proof is positive that Mr. *SachcvcrHl and the 
rest of the company staid after; hut because 
you shall observe it better, call Reynolds 
again ; you were so lidi, you could not let it 
aiune tilf you were tapt. Reynolds, upon your 
oath, did you make )iroclamation that all per- 
snus that were not suuiiuoncd, or were uncon- 
renierlin the election, should dcjiart.*’ 

Iltynolds. Yes, my lord, f di;!. 

]j. C. J. Did Mr. Sachevcrcll, and the rest, 
stay there afterwards i*— llcynolds. Y< s, 

ilr. Stanhope. My lord, the rna> or I think 
•■wears he did not siunmons any one : the in¬ 
formation is lahl, tliat there was an assembly 
duly summoned and called before him. 

ii. C. J. lie told you he sent to Alderman 
l\irker, and J^ldge, and two or three more, to 
nmejaway and hoar the charter read ; and he 
spoke to Serjeant Rigland, and he was liiifii'^h, 
and did not reckon himself coiicorned in tln^ 
new ehavU r ; for it scorns he was not continued 
m his place of recorder by it. He tells ton 
that the ciiartcr was read to them, ainl with 
much ado, he that read it, did go through u iih 
if : but he was mightily interrupted by thf3 
laase that was made by the defendants and 
thtrir rubble *, this jiroved that there was an 
assembly summoned before him, sure. 

Jubt, [i'Uhtns. Mr. Stanhope, do not you 
observe too, that he sent to church to smtnnon 
them to come to kim, and they would not come 
when he sent lor them i* 

Mr. PoUfaft n. My lord, they should pro- 
ducetheir new charter, I humbly conceive. 

L, C. J. I tell you before hand, we are not 
trying the validity of the new charter, or 
the old, but whether you are guilty of a riot, 
or no ‘f 

Mr. Uolt, My lord, if thp\ were in possession 
orgovemmentby their new charter, tliey should 
shew that new "charter : wc shall sliew' you 
ail old charier to thir mayor and burgesses 
there- 

L. C. X Can you shew a charter that the de¬ 
fendants were mayor, aldermen, an^ hur- 
:|^e$ses ? 

Mr. Holt. Swear Luke Oldham- [Which 
was done.] Look over that book, Mr. Oldham, 

, is that a true copy ? 

Oldham. This is a true copy of the charter 
that 1 examined at the Tower. 

Recorder. When did you,examine it ? 

Oldham. I cannot tell you the particular day, 

Sir. 

Recorder, How long ago is it that you exa¬ 
mined itP 

' Oldham. It is about a twelve-month ago. 

Mr. Holt, Uponyour oath, is it a true copy ? 
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Oldham. Yes,! read it over three days ago. 

Clerk reads. This is dated-ol 'lL oili. 

Just. Withins. Where would you have it 
read i* 

Mr. PoHexfen. Wc desire he may read that 
]ian of the incoqioratingthe town, ami the power 
of eiioo.sing the mayor. 

Clerk, VV heivaboiits is it, Sir ? 

Mr. PoUtxfen. Folio 81. [Which was 
read.] 

Mr. Holt. Call sir Thomas Parkyns. [Wljio 
appeaip<l, and was sworn.] 

L. C. J. What do you ask this gentleman '* 

Mr. Holt. Pray, Sir, were you by iu the 
C-ouiK*il-CJiamher at Nottingham on Michael¬ 
mas < Day was twelve-month :* 

Recorder, Pray, S:r Thomas Paileyns, let 
me ask you one tpicstion ; have not you laid 
out any money in this cause ? 

Sir '1\ Parky ns. No, Sir, not that I know of. 

Mr. Stanhope. Pray, Sir, were you present in 
il:o co'jccil-cbamber, when Mr. Wild, the 
uuuor, wus there; ainl did you see Mr. Saclje- 
verell, ;;nd Mr. Hutchinson come in ? 

Sir T. Parkyns. \"es, 1 was there. 

IMr, S'nnhupc. Pray, Imw did they demean 
tlscniselves tin re 

Sir T. Parkyns. Very civilly, for any thing 
I (!id perceive, without any disturbance to the 
court, or anv hotly else. 

M r. Stanhope. "Did they use any gestures, 

I or behaviours, to occasion the mayor to go 
a\> ay ? 

Sir T. Parkyns. Not as I know of at all. 
Sir. 

Stanhope. Pray, Sir, will you tell all 
your knowledge how" the thing passed ? 

Sir T. Parkyns. 1 understanding there was 
to be an election of a mayor for the town of 
Nottingham, upon Michaelmas-Day, as has 
been accustomed time out of mind, a, very long 
while, as I ha^c been informed, at tlie church, 
] was there, and went to the usual place in the 
chancel, and there we staid some time till after 
prayer; and after prayer there was notice of a. 
new charter coming, out then T believe it^was 
not come ; but, as they were called, the old 
chartcr-mcn, alderman Greaves, and the re¬ 
corder, Serjeant Bigland, and alderman Edge, 
and several others, forty, I believe 1 coulduame, 
did send to Mr. 'Wild, the mayor that then Was, 
and Mr. Rippon, and others, who were then at 
the town-hall, and desired them to come up 
to the chancel, as I am informed, in order to an 
election of a new mayor : but they did not come, 
but, as I heard, they sent word back again, to 
desire alderman Greaves, and the rest, to come 
down to the Town-ball, w'hidi accordingly 
was done. 

Mr. Po//ejr/c7i. And what happened there? 

Sir T. Parkyns. I was there along with them, 
and went into the Town-hall and so into a roont 
which I conceive they call the counal-cliana- 
her: and there upon several discourses, there 
were some. were, for going to voting for a new 
mayor, and there were some that did say, they 
had a new charter, and they must have a mayov 
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aocordinff to that new charter; whereupon 
they dea&ed' it mi^ht be read, but there was 
no aniwer, I think, made to that: 1 did gee the 
things they said was the new chaitcr in a box : 

1 think it was so, but I did not see it out. 

Mr. CamU. Then it was not read while you 
were there ? 

Sir T, Parkins. I did not hoar a word of* it 
read; but I think there was alderman Etlj^edid 
say, I do not know how 1 am to act by the new 
charter, but 1 understand whul 1 have to do by 
the old charter very uell, therelbre we will pro¬ 
ceed to the election of a new mayor; and then 
upon that account they did gfo to votings, and 
Jieyerai votes tlicre were for several persons, as 
larticularly for l\Ir. Ed^e himself, and some 
or Mr. Tbplady, hut the most for ahlerman 
Greaves; aiuli when they diil iindci'stiuid, 
as 1 conceive, that alderman Greaves had the 
majority of votes, then they did rise up, and 
went away. 

Mv.Pollexfen. Who did ? 

Sir T, P-ark^m. The mayor, Wr. Wild, and 
alderman Rippon. 

Mr. Stanhope, Pray, Sir, did the mayor stay 
all the while the Poll was ? 

Sir T. Parhyns. He was there, I am sure 
while they voted ; that I am certain he was ; 1 
cannot say he was there all the time. 

Mr. PolUxfen. Did he oppose the election 7 

Sir T. Parkyns. No. 

Mr. PoLlexJen. Was there any proclamation 
made for any-body to depart ? 

Sir T. Parkyns. None that I heard of. 

Mr, Holt. When the new charter wa-!. pro¬ 
duced, was it desii*ed hy auy-body tliere, that 
it might be read ^ 

Sir r. Parkyns. Yes, Sir, there was some 
that desired it misrUt he read. 

Mr. Lovell. W hy was it not read ? 

Sir T.JParkyns. I cannot tell that/ hut I did 
hear they should shew I^Ir. Edge his name in 
die new charter; and they did believe he was 
continued in his place, and I think Mr. Edge re¬ 
plied he had his place by the old charier during 
life ^ and by that charter he knew how to 
act; he could not tell what be was in the new 
charter? 

Mr. Farezoellp Pray, Sir, did any of the old 
charter-men oppose the reading of the new- 
charter? 

Sir T. Parkyns. No, indeed, Sir, not that 1 
know of. 

X. C. J. Pray, Sir, let me ask you a ques¬ 
tion ur twO) you are a burgess of this town, 
are you not? 

' Sit r. Parkyns. Yes, my lord. 

X. C. J, How many years have you been a 
burgess ? 

mr T. Parkyns. Several years. 

X. C. J. Were you ever at an clectioo before? 

Sir T. Parkyns. No, but T have been at se- 
fUtiHof their meetings. 

L.C.J. H«w came you to be diere at this 
time ? ■ i ' 

Sir I*. Parkyns. Upon no invitation by any 
My, but'tipoii my own accord. . 
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X. C. J. flow eamd you to accord upon that 
time more thao upon another ? 

Sir T. Parkyns. Truly, my ^lord, I camiot 
answer you to that. 

X. (\ J. No, 1 believe not; but let me 
ask you another question: who gave their votes 
there P 

Sir T. Parkyns. Several gave their votes. 

X. C. J. Did you give any vote ? 

Sir T. Parkyns. No, my lonl, I gave no 
vole. 

X. C. .J, What did you do there ? 

Sir T. Parkyns. There were several other 
gentlemen of the countiy there besides me. 

X. C J. Ay, there were several there that 
had nothing to do there, and which should not 
have been tiierc : did not you Irear any procla¬ 
mation made at all ? 

Sir T. Parkyns. No, my lord, 1 did not. 

L. C. J. Did hear no crying out in the 
council-chamber, A<jreaves flavor, A Greaves 
Mayor; No New Charter; No New Char 
ter! 

Sir 2\ Parkyns. I did not hear any outcry 
at all. 

X. C.J. Dill you hear nothing said. Pray stay 
the lioolcs, pray stay the books ? 

Sir T. Parkyns. No, my lord, 1 did not. 

X. C. J. Pray, did you observe any thing in 
the world about uie mace there ? 

Sir T. Parkyns. \es, I did, 

X. C. J. Pray let us hear that, for 1 see t’Ou 
did not hear a great deal, nor any thing ind<^^d 
that other people heal'd ; now let us know wlial 
you did see ? 

Sir T. Parkyns. The old mayor went away 
uiihtuouf the maces, I think, and one was 
left behind ; and presently after comes back 
!Mr. IVTalin, anil demanded the other mace. 

L.C.J. Of whom? 

Sir T. Parkyns. Indeed, 1 cannot tell, my 
lord. 

.Tiistice Wit him. What answer was given ? 

Sir T. Parkyns. Inhere were several, I can¬ 
not tell the narticular names, that said they 
had as mucii interest in it, as Maliu in the 
mace; and the reason was this, it was bought 
by several contributors. 

X. C. J. Who was that said so ? 

Sir T. Parkyns. indeed, my loi-d, 1 cannot 
tell particularly. « 

X. C.J. Alack-a-day ! now wc have foi-got 
aU again; pray did not you sec the thing 
called The New Charter as you expressed it ? 

Sir T. Parkyns. No, J did not see it out of 
the box. 

X. C. X Did you observe when Mr. Edge 
called to read the charter ? 

Sir T. Parkyns. No, my lonl, I did not. 

X. C. J. 1 mean when he spoke to my bro¬ 
ther Bigiand to read it. 

Sir T. Parkyns. My lord, 1 was there from 
the beginning to the end. If you please to hear 
me, my lord, 1 will answer you to what you 
ask me : 1 think the mayor, Mr. Wild, did 
speak to seneaut Bigiand, and adeed him 
sometkiiBg <n advice, hut what it was I can* 
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not teU ; it was something’ concerning: the new 
and the old charter and seijeant Biff land an¬ 
swered him, Dp yon ask me as iticorder, or as 
counsel ? Truly, 1 forgot what reply was made. 

Mr. Pollexjen. This gentleman, my lord, 

* was notin tlie hall. 

Recorder, Did you see any struggling about 
getting the mace away ? 

Sir T. Parki/ns. No, 1 did not, Sir. 

Recorder. How came Somner to leave the 
mace behind him ? 

Sir P. Parkins. I do not know, 1 cannot 
tell. 

Recorder. Did you hear any thing said by 
Mr. Saclieverell ? 

Sir T. Parki/ns. No, I do not. 

' Justice Withhis. Did not he say, Hold the 
Looks, Stop the books ? 

Sir T. Parh/ns. No, 1 do not remember it. 

Mr. Hoft. {•ray did you stay as long as Mr. 
ftiacheverell staid / 

Sir T. Parki/ns. I staid as long as the}'^ all 
staid. 

Justice Ha/Zorroy. Did you observe no noise 
nor uproar ? 

Sir T. Parkins. No, by my soul, not J. 

Justice Hoifoa dy. That is strange. 

Mr. HoU. lie was not in the hull where the 
noise was. 

L. C. J. But could he he in the next room, 
and not hear tlie liiihbiib ? 

Sir T. Parkf/n^. My loni, 1 said 1 was in 
the {dace eailcd the council house, and 1 did 
not stir till they all went out logetlier. 

Recorder. M'asnot yon at llie jiroelanialion 
at the market place T and wastliere no tliniw- 
ing up of hats 

T. Pui kjft$. Yes, they did, W'hen they 
said God save the king, the people said Anicii 
and ihrexv up their hats. 

Mr. Stanhope. Pray did you hear Mr. Sarhe- 
vcrell desire tliein to he cjiiiet and peaceable ? 

Sir. T. Parkyns. Y es, I did so. 

L. C. J. Did you hear Mf. Sacheverell 
when he spoke to the mayor in the hall ? 

Sir T. Parkyns. No, 1 was not in the hall 
at all. 

L. C- J. Did yon hear l|im when bespoke to 
the mayor in the council chaiiiher Y 

Sir P. Parkins. Not that 1 do remember. 

Justice You say you heard Mr. 

SiLcheverell spiNik to them to be ijuiet and 
^ peaceable ? 

Sir T. Farkyns. No, not there, hut it was 
at Mr. Greaves's own bouse. 

Justice HolUtway, Was there any uproar 
then there ? ^ ^ 

Sir T. Parkyns. No, my lord, but I will tell 
^ you there was a multitude of people there, and 
V a gi'eat deal of rabble like to l>^, and Mr, 

, ftkicheveit*!! ilesired the peo^e to do their bu¬ 
siness with all modesty; and I think there 
never w«w so great a number of people that 
ever (Carried themselves more civilly tli*n they 
did. 1 did not hear, by the oath 1 have taken, 
one angry passionate word or any thing of that 
kind. 
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"Recorder* They were all of a side then. 

Mr. Stanhope. Were you by when Mr. 
Hutchinson was sent with Mrr Gregory ? What 
was he sent for ? 

Sir i\ Parkyns. 1 can't tell that, but 1 did 
hear they did go. 

Mi\ Stanhope. Was he sent to demand, or 
desire the mace 

Sir T. Parkyns. Indeed I can’t tell how it 
was. 

L. C. J. He can tell nothing ? 

Recorder.*^ 1 believe he was worse fright¬ 
ed than alderman Parker, he has forgot all. 

Mr. Pollexfen. Swear Mr. John I'hinn. 
[Which was <lone.] Pray, Sir, were you pre¬ 
sent on Mich ad mas-day, at the election of the 
mayor of Notliiighain Y 

Phinn. My lord, 1 bmr there are several 
gentlemen indicted for amt at that time, I hope 
i shall receive no prejudice for giving my in¬ 
formation here. 

What do you mean, Mr. Tlynn? 

Thinn. My lord, 1 understand by some per¬ 
sons, tliat there is like to be an information 
brought against me, if 1 give my evidence 
here. 

L. C. J. Prithee, man, we know nothing at 
all of the evidence or infonnatiou ; if you will 
evidence, you may. 

Mr. Vullcxfen. Pray, Sir, W'erc you present 
when this matter was ti'ansacting on Michael¬ 
mas-day ? 

Thinn. I happened to he in thecountr;^ at 
that tlino, about a business between Mr. Kd^c 
and myself; we are copartners in an estate, 
and \rc were tiieti upon a partition; and on 
Micliaelmas-day I went to cinirch, and being 
at clnjrf;lt, and seeing a great deal of company 
in the chaneel, 1 went to see the usual cere¬ 
mony of choosing the mayor, and so forth. , 1 
was there then, and while iwas there in the 
chiirch, I staid them near an hour, 1 believe 
after prayer was done, and there w as an ex¬ 
pectation of the old mayor, and others, to 
meet together upon the eleciiou, but nobody 
came ; but at last there was some message 
came down, 1 know not by whom, nor trdm 
> whom, hut the general vogue was, that it came 
from Mr. Wild the old mayor, and that he had 
sent down to desire the company to come down 
to the hall, but 1 cannot si^ who brought the 
message; and upon this, all the oompauy went 
from the church, up to the hall, and J went 
with alderman Edge, who was tlie person I 
had business with ; we went through a mat 
room, the town-hall, and then there is a little 
room within, 1 think they call the oouncil- 
diamber, and a great table witinn a rail, aa 
this may be; and 1 remember j 1 sat down be¬ 
hind the alderman: I could oh^ve nothing of 
heat among them at all, nor the least word 
that 1 obaei'ved, of iangliiig. Hiere was abox 
upon the table, which they said was the new 
charter, but it was not read; but Mr. Edge was 
offered to lewl his own name, to shew that he 
had power to act in it; but be did not kpow 
how fbr he might act by ffiat, aadihcroibrdbc 
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was proceeding to swear the officer according 
to the old one. 

Mr. FoUexfen. Was there any cry, or any 
noise tliere ? 

Thinn. 1 do not know that I heard any one 
say any harsh or ill word; there was not so 
much as a shout. 

L. C. J. Did you hear any hiihh\ib, or tu¬ 
mult? 

Thinn. No, my lord, not in the room where 
we were. 

h. C. J. Did you in any other room ? 

Thinn. I cannt)t tell that, lliere was a great 
many people about the window. 

Mr. Holt. Did the old mayor, Wiki, stay 
theifi wliile they elected Mr. Greaxcs? 

Thinn. He staid there some, of the time. 

Mr. Stanhope. Wa<. he there all the while ? 

Thinn. 1 cannot hut thui some oftAe ah 
dcrnien staid ail the time, and some of tliciii 
gave their votes for Mr. Greaves. 

Mr. Lovell. What did Edge do? 

Thinn. He took the pull, and to the best of 
my remembrance, alderman Parker, that is 
one of the aldermen that has liecn here, gave 
his vole for Mr. Edge. 

Mr. Lovell. Did the mayor, Wild, stay till 
the pull vvas cast up ? 

L. C. J. Poll, u c hear nothing of a poll; 
Who gai e you authority to poll ? 

Mr. J^ivelL He tliat was in the new charter 
njipuiiitcd mayor, yet staid to see the election, 
and then went away. 

Mr. Tollcijcn. Sir, did y ou bear any pra- 
clamation made in the coiinciUchamber ? 

Thinn. No, Sir ; I came 1‘rum cluircli with 
Mr. Edge, and the rest of the gentlemen. 

L. C. J. y\' ere you there w hen (ireaves was 
sworn ? 

Thinn. Truly, my lord, I doft’t remember 
that I was. ^ ^ 

L. C. J. I desire to know by what authority 
Mr. Edge swore him : let him look upon liic 
statute of Proimunire, and consider with hini- 
self about it a little. 

Just. Withins. As far as 1 find, this geutlc- 
roanwas nut niuch concerned, and did not mind 
what was done. 

Thinn. No truly, Sir, not I, much. 

Mr. Holt. Did Mr. Sacheverell go with you 
or stay behind. 

Thinn. We went all together. 

Mr. Blencou). Pray swear Mr. Pole. [Which 
was done.] 

Mr. Stanhope. Pray, Sir, were you in the 
council-chamber at Nottingham on Michael- 
mas-day was twelve-month ? Pray tell us what 
bajmened there. 

Pole. 1 have lived in Nottingham about 12 
years. 1 used to go and see tlie mayor and 
other officere sworn: upon this day 1 was at 
duvcti, and they went to prayers, and after 
svayers were ended, 1 think there was Mr. 
Gregory and Mr. Hutchinson, as 1 take it, sent 
by sonir to desire.the mayor, that was Wild, to 
come to church, that they might proceed to an 
eledtion according to the old charter; but what 
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answer was returned 1 cannot say: but after 
that, as I take it, there was alderman Parker 
and alderman Rippon did*con\eand speak tn 
the company, and said Uio mayor desire<kthetn 
to come down, for they had the new charter, 
and he was to have their advice how to proceed 
upon it. While they sat there, i walked from 
the clmvck to the towu lisill; and in a little 
while the company from church cainc to the 
towii-hail: when they ncio there, the m.tyor 
desired serjeaiit BiglandV} adv ire how to pro¬ 
ceed upon ih(* new charter ; says he, do you 
desire my adxice as rcconlcr ur as counsel ? 
and 1 tliiak as to that lie g.ive no nuswe-r. 'Vl.o 
like question he put to Mr. Edi>'e; and Mr. 
Edge referred it berjeaiit Biglaud's ansxsoi. 
and i think ii wan a very li'ood oac Alier a 
XV kilo, soiiic of the company that Uftd U)k.' 
tlie electors of nia^ors and .■bheriil's, being of 
the clothing, cried, hi us go to Uu* poll; and 
I think Mr. Edge began to take the poll, and 
there was several that did vote, but that wa> 
the general cry of tliose tliat w ere inclined to 
the new and to the old charler.3. Some that 
were in the new chartc'i* gave their votes, but 
not lor Che.'ivcs ; I do not rciiiciuber any on-; 
did u lien the poll was taking. 

J.. C. J. Who directed the poll, pray ? 

[ think it was Muue that wtnv for llie 
old charter; but I tliink it was the general de¬ 
sire to go to tiH' poll. 

J*. C. J. W ho took tlie poll 

J ^uic. Ii 1 r. lodge took i i. 

Mr. Holt. Uid tlie old msyor (iropoyc tlie 
election, or tljc ni‘w mayor, <!i no 

Talc. No, 1 <lo not know lie projiosid it, 
hut it was put to him. 

Mv. S^nrJiopc. Was lie present at the elec¬ 
tion?— Poit.. Ves, he was. 

^Ir. Stanhope. W as he present when the poll 
xvas taken ? 

JWr. \'ef, he was. 

Mr. Stanhope. Did he contradict it ? 

Pole. J cannot say lie did contradict it.v 

L. C. J. How many of these elections have 
you been at bclbve ? 

Po/e. 1 was not hy at the nomination ; that 
I could not be, for they excluded all hut those 
that had voles. 

L. C. J. How canto you to be so busy as to 
be there at tliis time? 

Pole. 1 went of my ow'ii ac^rd; 1 was not 
desired by any hodyf any inure now than other 
years, but uscci as much as I could to eudeavoiir 
to be at the swearing of them ; for they ex¬ 
cluded all people usually out of the chancel, 
where ftic election used to bo, if they were not 
of the ciotliing. 

Mr. Stanhope. Who gave the oath to the 
person elected usu^ly ? 

Pok, The coroner used to give the mayor 
his oath. 

Mr. Lovell. Who used to take the poll at 
other elections ? 

Pole* 1 cannot say who took it, hecituse we 
were excluded the chancel; but it has been 
reputed that Mr. Edge used to take it. 
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Mr. Blencw). Who came to fetch you from 
•Church ? 

Pole. I tfamk aldemnafi Rippon and alder¬ 
man Parker did desire fhem to come 4o the 
tdwn-hall, and I think Mtilin was there, but I 
cannot tell what he said. 

' Mr. Bhncovj. Who was at chiuch then P 

L. C. /. Pray, were you desired to come i* 

Pole. No, I was not. 

L. C. J. Was Mr. Sacheverell ? 

Pole. No, I do not know that he was ? 

Mr. Stanhope. When tiieSe gentlemen came, 
did they behave themselves Civilly P 

Pole. Yes; 1 saw nothing but civil beha¬ 
viour : there was <i great concourse of people, 
J believe most of tlie well-wishers to the old 
and new charter were there that day. 

X. C. J. Can you say you did not hear a 
great deal of noise and hubbub.^ 

Pole. I cannot say so, nor truly can I gay 
i did. 

L. C. J. Do you beKeve yon did or not ? 

Pole. But I believe I might hear some 
boise; but 1 was in the council-chamber, nut 
in the hall. 

Just. Holloniap. Was sir Thomas Parkyns 
there ?— Pok. Yes, he was. 

L. C. J. Was Mr. Tliimi IImmt ? 

Pule. Yes, 1 think 1 sat next him when 
they r.'ime fr<»m church! 1 did desire to see 
the proceedings of the day, and I think I dined 
with ihe company, and went in with the first. 

L. C. J. Did you sec any thing about a 
»uacc P 

Puk. Yes, I think I did see something about 
a mace. 

L. C. .7. Why then prithee tell me, as near 
as» tlice can gues's, what thee didst see about 
the iiiaec. 

Pole. When they went out, Wild and his 
company, tlicruiun was full of comftauy ; and, 
as 1 fake it, Mr. Malin, or whoever it was that 
was to takci it, did forget the mace behind liiin ; 
and .somebody coming for the tYiace, I think 
there wus one of the gentlemen of the coiincn 
did put it Grom him, and would not let him 
have it. 

L. C. J. Ay, come, who was that one gen¬ 
tleman of the council P ^ 

Pole. I cannot be positive, I believe it might 
he Mr. Salmon, or Mr. B-. 

L. C. J. But, prithee, wilt thou tell me that 
there was no^abouting, nor noise, nor hubbub P 

Pok. Ill the couucil chaniber, I am satis¬ 
fied as to myself, I heard none and lielieve 
there was none; 1 will not say there was not 
in the hall, tor 1 was not there. 

Just. Holloway. Did you^iear any one cry, 
Stop the hooks? 

Pole, 1 think tber<* was at that time a dis¬ 
pute about the books. 

L. C. J. Ay, tell me now who that dispute 
was between P 

Pole, i think it was among the govvnmen 
that were of the council. 

L. C. J. You say well, name me some of 
•them now. 

TOL. X. 


Pole. I cannot, indeed, my lord, name any 
particular person. 

Just. Holloway, Did you hear Mr. Sacbe- 
verell speak any thing about the books ? 

Pole. 1 think I did, 1 believe it was one of 
the clothing. 

L. C. J. Prithee, canst thee not guess wh't 
that man of the clothing was P ^ 

Pole. If I do guess, iny lord, 1 c:annot speak 
positively. « 

X. C. J. Prithee, do not say so, I know thee 
canst if thou wilt, comcf, recollect thy memory. 

Pole. My lord, 1 would remeiuhcr it, and 
fix the pei*son, if 1 could, but 1 cannot. 

L. C. J. But as near os thee canst guess, I 
know thee hast a good guess with thee. 

Pole. Indeed, m^ lord, 1 cannot. 

Mr. Powis. Did you obsci ve that he did any 
wavs concern himself about the election, Mr. 
Saihe\'erell J mean ? ! 

L. C. J. What did he do thdre, Mr. Powis ? 
he was present there. 

Recorder. Was^ not he the head of the old 
charter party ? 

Pok. The old charter people took it that the 
surrender had been surreptitiously obtained, and 
1 think he might say they had a good riglit to 
insist upon the old charter. 

X. C. J. Who said so ? Mr. SacheVerell ? 

Pok. I believe I did hear him say something 
to that purpose, but I cannot positively say 
what; 1 dare not undertake to say what par¬ 
ticular persons spoke that day. 

Recorder. Was not he lor roading of the new 
charter, upon your oath P 

Pok. { cannot tell whether he was or no. 

Recorder. Did he not bid the people be 
quiet? 

Pok. I cannot say I board any such thing. 

Mr- Ward. Did not you hear him say any 
thing to the mayor when he came into the 
council-house ? ^ 

Pole. No, 1 did not. 

Mr. Ward. Did not you hear the Serjeant 
make proclamation for all people to depart that 
had no business there ?— Pok. I did not. 

X. C. J. What say you, Reynolds, did you 
make proclamation in the council house by the 
mayor’s direction 

Reynolds. Yes, I did. 

X. C. J. And yet you said you staid there all 
the time. 

Mr, Blencow. When the shout was in the 
hall, pray, where was Mr. Sacheverell ? 

Pole. He was in tlic council-chamber: the 
occasion of the shout to be in the hall was this, 
when the poll was taken, and the ms^jority ap¬ 
peared to be for Greaves, Mr. Hutchinson was 
sent to acquaint the mayor with it, and to de- 
him^to come, and be present at the sweaiung of 
him. 

* X. C. J. Wlio sent him ? 

Pole. Mr. Hutchinson and they can fell 
themselves. 

X. C. X. But who do you say sent him ? 

Pole. 1 can’t tell particularly, they can best 
t^. 

G 
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L. C. J. But who told you so? or did any 
btMlytell you so? 

iWe. I was told so by several peiisons that 
were sent. 

L. C. J. Prilhcc, n-lio told tlict* ? 
l^ule. 1 believe 1 may have iiearil it IVoin 
Ifiinself, that he was senf. 

X. C. J. Who did lie tell you sent him ? 

Po!i\ "tic did not tell me who ]iarticulaidy, 
5lr. Fareu ell^ My lord, I desire to ask Itey- 
nolds this question; Who was there besides 
that heard you make the proclamation ? 
licynolds. The mayor was there. 

Just. HolUmay. They made such a noise, 
diat perhaps every body could not hear it. 

Mr. Potfexfen, Pray swear Mr. Slater. 
[^Vhich was done.] 

Mr. Holt. Were you in Hie council-cliam- 
lier on Michaelmas-da}' was twelyemouth in 
Nottihgflmm ? . ' 

ainitv. Yes, 1 was. 

IVlr. Holt. IVay, gpve me an account of 
what passed there, and whaly ou observed. 

plater. 1 was at St. Mary Church with them, 
and came down from the church with them to the 
council-house; and when they came, they went 
into the council-house to the mayor that was 
the:i, alderman Wild, and there they went and 
staid seme smalltime: and then the mayor and 
aldermen came out, and came to the common- 
hall, and staid a pretty considerable time ; and 
then came Mr. Hutchinson and Mr. Gregory 
to his worshqi, and told him, and it please your 
worship, the council desires you to come*and 
hear Mr. Greaves sworn mayor; and at that 
woni, the mayor replied to them, that he would 
come to them jiresently, if they should have 
done there: so presently after some cried out 
A Greaves mayor, a Greaves mayor ; and al¬ 
derman Uippon and others bid them hold their 
tongues, or it sliimld be worse tor them; but still 
they cried, A Greaves, a Greaves. 
jL. C. j. Where was that? 

Slater. In the conunon-hall. 

Mr. Piilkxfen. What the burgesses cryed 
out so, did they ? 

Slater. The people In tlie hall. 

Recorder. Was not you one of the shoiiters? 
Slater. No, I did not shout. 

L. C. J. Were you one of the clothing, one 
of the council of the town ? 

Slater. No, my lord, I was not. 

I 4 . C. J. What busiriesr. had you there? 
Slater. 1 yventto see, as others did. 

Just. Withins. What trade are you? 

SUiter. I am a taylor. ^ 

Just. Wiihins. Do you use logo to church ? 
Slater. Yes, Sir. 

Z. C. J. You say the people did shout, A 
Greaves mayor; did you hear them among 
that shout, cry, No New Charter, No Nevv 
Charter ? * 

Slater. I cannot sa}^ any thing of that. 

Z. C. Z Const thee say thou didst not hear 
any such shout ? 

Slater. For iny part, 1 can safely say 1 
heard oothiiig of it. Then 1 see aldermao 
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Wild lake a book in his hand, as to take an 
oath, and then there was a shout, A Greaves 
mayor; and alderman Parker went off from 
the bench, and said, A Hint, a Rigt. 

Mr. Poilexfen. Swear Roger Ilyley. [Which 
was done.] 

Mr. HoU. Pray, were you at the election of 
a new mayor at Michaelmas-day was twelve 
month ? 

Rylry. 1 was at the first nomination, wiiich 
was the I4th of August. 

Mr. Holt. Who was named then? 

Ryley. Mr. Greaves. 

Mr. Holt. Is that the custom of the town to 
nominate him before ? 

Ryley. Yes, it is. 

Mr. ^lolu Were you there on Michadinas- 
day ? 

Jiyley. Upon Michaelmas-day T was sum¬ 
moned in upon the clothing, and there the 
new mayor went to the old nwor, and w aited 
there a long time to go with him to go to 
church; at last the old mayor would not go, 
but staid waiting for a new charter; so we 
went to church and heard the prayers, and 
from the churdi we went to the hall according 
to custom; and there w as the new mayor 
there, Mr. Greaves, and he was sworn mayor 
there. 

Z. C. .T. Who swore him ? 

Rylcy. Alderman Edge. 

Z. J. Did }OU ever know him sw'car a 
mayor before ? 

Just. Holhmny. Did you ever know a 
ma3'or sworn before in the absence of the old 
mayor ? 

ilyley. 1 have known many, 1 have been of 
tlic-couiipil these eighteen years. 

Z. C. J. You say \ou have been of tlie 
council these eighteen years ? 

Ryley. I have so, ISir. 

L. C. J. And have you been present when 
the new in a} or has been sworn ? 

Ryley. Yes, 1 have. 

L. C. J. And do you know that the new 
niayoi was sworn when the old mayor was 
iKU tiiero ? 

Ryley, 1 have known many sworn,T say, 
but ) cannot tc!l whether 1 ever knew Iml tliat 
the new mavor was sworn before the old maj'or. 

L. C. J. ^riicn when Edge gave Greaves tlie 
oath, v.as the old mayor there? 

Ryley. He was in the room when he was 
chosen. 

Z. C. J. Was he there when he was swprn, 
or when be was going to be sw'oru ? 

Ryley. I'liey wouul not abide the place, but 
went away. 

Z. C. J. But, prilbcc friend, don’t dally, 
thou art upon thy oath ; was Wild, the old 
mayor there, when they gave Greaves the 
oath ? 

Ryley. I don’t know exactly the moment 
when he went uw'ay, but he was there when 
they voted him, 

L. C. J. Thou art a prevaricating shuffling 
fellow. 
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Rifley. If it pleasn ^ou, my lord, I won’t 
forswear myself for all the town and countrj\ 

L. C. J. Speak the trutJi, man, and answer 
nay question. * 

Rylcy. He was there all the while they 
were voting, end how he went away 1 don’t 
know. 

X. C. J, Was he there when Greaves was 
sworn ? 

Rylcy, I can’t tell that, if it please your ho¬ 
nour. 

Mr. FaretoelL My lord, I desire to ask him 
one question. 

L. C, J. But the man won’t answer a ques¬ 
tion tairly. 

Just. Holloway, I swear, I think both sides 
are very carefurof answering questions. 

Mr. Farewell. My lord, 1 desire to ask him 
what was the behaviour of the company all the 
time they were there in the council-house; was 
there any disturbance there ? 

Ryhy. None, that 1 saw. 

L. C. J. I ask yon again, was there no, pro¬ 
clamation made— ^yfey. 1 heard none. 

Mr. Farewell. Did you take notice of Rey¬ 
nolds to be there ? 

Ryley. He miglit he there, for ought I 
know. 

Ml*. Farewell. Do you believe he could 
make a proclamation, and you not hear it ? 

Ryhy. No, J don’t know how he should. 

Mr. FoUcifcn. Call Thomas ’lliixlow and 
.lohn Peak. 

J list. Tl'iVAzws. Have you any more witnesses, 
Mr. Poilexfeu ? 

Mr. PoUcxfcn. ^Vc have ir.o-e, my lord, if 
we ran gc^t them but in. Swear Thomas Mux- 
low. [Which was done.] 

Mr. Were you at the election of a 

mayor at the town of Nottingham Micliaelmas- 
day was twelve-month ? 

Muxlow. I went to the chiiirli, as the cus¬ 
tom was; after prayer we expected to go to 
the election. 

L C. J. Ay, pritliee speak out as if thou wast 
at an election ; you would have shouted then, 1 
warrant you. 

Muxlow, When we W'cre at the churrli, we 
waited there, expecting to have Mr. Wild and 
the rest of the company, to nominate the 
mayor, accxirding to the ancient custom. 

Mr. Holt. You say you wore ai the election 
on Michaclmas-day was twelve-month ; pray 
speak how things were carried there:* 

Muxlow, Yes, 1 was there, and it came to 
an election, and it came to a'^poU. 

Just. Holloway, Who proposed the election ? 

Recordef. Were you an elector ? 

Mr. Holt, Answer the. gi^ntlenian’s question, 
were you one of the clothing ? 

Muxlow, 1 was one that had a lolo there. 

Mr. Holt. Do you know any thing of this 
matter ? « 

Muxlow, 1 know thei*e was a fair election 
according to custom. 

Mr. Stanhope, Was it peaceable and quiet? 

Muxlow, Yes, theixf was no disturbance at all. 
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Mr. Slan/tope, Was there no shouting? 

Muxha', No shouting that 1 heard. 

Mr. Holt. You were iu the inner routn, 
were not you ? 

Muxlow. I was in the coimeil-house. 

Mr. Holt. Were you not in the hall? 

Muxlow. 1 was in the hall, as we went out. 

X. C. J. Did you hear nothing of crying out, 
A Greaves, a Greaves? 

Muxlow. No, I can’t remember that. 

X. C, J, Were you there when Greaves was 
sworn ? 

Muxlow. Yes, I was, when Alderman 
Greaves was sworn. 

X. C. J. Was you there when the mace was 
taken away ? 

Muxlow, No, my lord, I was not. 

X. C. J, IVho swore the mayor ? 

Muxlow, One of the coroners. 

X. C. J. Was the old mayor there when the 
new mayor was sworn ? 

Muxlow, I can’t tell that. 

Just, tfithins. None of them ran tell that, 
or will tell it. 

Ml*. Polkvfen, Swear Burroughs and Par¬ 
ker. [Wliich Avas done. ] 

Mr. Lovell. What is your name ? 

Burroughs. My name is Burroughs. 

Mr, Lovell. Were you present on Michael- 
inas-day at the election of a mayor of Nol- 
tinghaiii ? 

Burroughs. 1 was one of them that w ere at 
the hall; when I was in the hall, there came 
a gentleman, one of the council-house, and ac¬ 
quainted Mr. Wild, the present mayor, that 
the burgesses had elected Mr. Greaves mayor, 
and the coroners were proceeding to swear 
him, and asked him to come and hear him 
sworn ; and he .said he could not come pre- 
senily, they must wait a-while: he was a.sketl 
how lon^, he told them liy and by ; With that, 
somebody cried out, A Greaves, A Great e‘.>, 
and there was a great shout. 

X. C. /. Where was that shout ? 

Burroughs. In the hall; but thjop the gen¬ 
tlemen were in tlie council-house. 

Mr. Blencow. Where was Mr. Sacheverell 
then ? 

Burroughs. He W'as in the council-house. 

X. C. J. Well said : now you have made 
this fellow swear through a wall, that your 
other witnesses could not hear through. 
Prithee, IVicnd, were not thou one of the 
clothing ? 

Burroughs. No, my loi*d, but I was a bur¬ 
gess. 

L. C. J. What did you do there ? 

Burroughs. There w^ere other burges.scs not 
of the clothing besides me- 

Mr. Holt. Come then, our next witness i.s 
John Parker. 

L. C. J. Reynolils, did you see this fellow 
there, was he one of tlie shouters ? 

Reynolds, Yes, and lie Hung up his hat ih«is. 

X. C. J. Were you one of the shooters ? 

Burroughs. 1 cannot say 1 did not shout. 

X. C. f. Did you fling up your Jiat ? 
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Burroughs. No, I did not. 

i. C. J. Did you do^it over your head ? 

Burroughs. It may be 1 raliTht. 

Just. Holloway. iVere you by, when Greaves 
was sworn mayor ? 

Burroughs. No, I was not. 

Mr. Holt. Well, what say you to this matter, 
Parker ? 

Farker. Going by the street, I met the new 
charter coming down, Reynolds brought it; 
so 1 turned back again to the mayor, and after 
he hartl received it, pray, says he, go up auil 
tell Mr. Sitchevcrell, and seme of them, that 
they will come up to the church, and il‘ they 
will but stay there a-while, we will come to 
them: so t, aod .'mother, and two* or three 
more, went up to the church, and told then# 
the mtiyor would come and wait upon them, 
ami bring the new charter ; upon tint ]Mr. 
Sacbevcrcll looked upon his watch, and staid a 
considcTui>lc' while, and looked again upon 
his watch, and I heard him say he had staid 
above an hour, and presently a message came 
from the mayor, desiring them to come down 
to the Towii-hall to wait upon the mayor. 

Mr. Stanhope. Who did the messenger direct 
his speech to ? 

Purkvr. 1 suppose it might to alderman 
Edge and serjeaut liigland. Says Mr. Sjiche- 
vcvell, we will go down, and ^ee hat they 
sjiy to us ; so tficy went down, and we went 
with them ; they got many of them into the 
couiicil-house, but I could not; so I stood in 
the hall, an i waite»I all iho while the gentle¬ 
men we re in the council-house ; then there 
came our aldtrman Rippon,the mayor, and Mr. 
jMalin, and by and by after them, aldcj'rnan 
Parker, (»ut ol'lhe council-house, and sal d^iwn 
upon the bench ; jlr. 3lalin bad not bis inacc, 
and he was asked where it was, and they said 
they had it in the council-house: so, said the}, 
you had best have a Ciu*« of your slafl’; no, 
said he, before they take my stall*, 1 will 
break it o>cr their pates ; and by and by they 
proceeded to swear Wild mayor, and they w^re 
about to give, him some of the oaths, 1 suppose 
of allegiance and supremacy ; but before he 
said any thing*, there came two of the council- 
house, and told him, t’Acy had eiocted Mr. 
Greaves mayor, and desired the mayor, and 
the rest, tliat they would please to come and 
hear them swear the mayor j he said,he could 
nol come j but come, come, says he, we will 
go on, jiiid upon tins they pruceedi d to give 
Mr, Alderman Wild the oath, and when they 
had gone half way in the oath, somcbo<ly ] 
enrne and cried out, they were swearing Mr. I 
Greaves mayor, and upon that both paitie-s i 
gave a shout, and one cried, A Greaves ! A 1 
Greaves! andunotliercried, A Wild! A Wild!! 
And ujinii this, sdderraan Itippon had the new I 
charter by him, and he took it out; looki»you, 
said he, we do nothing but by autliority, we 
have his majesty’s order, and the broad*seal, 
anH tlieceupun sat down again ; but somebody 
told him it was commonly rqxMrted they were 
deprived of their privileges ; he said, it wasj 


not so, if it was, he would ibrfeit faia he»d end 
his estate: upon tliat, they proceeded to swa^r 
Mr. Wild; the burgaues gmve another shout, 
but not so bigas the other; with that aldennaE 
Parker wtept oat, andl think, cried, A riot, 
a riot. They sat a little lon^, and it wpa 
desired to send for alderman Parker again, ly^ 
said they, he won’t come, and so they whis- 
pered a little upon the bench, and went all 
down the street, and 1 went down the hall with 

llieni, and in-8treet-Gate, they met with 

alderman Parker; and lie was coming to the 
hall again, and be turned back to tlie ipayor’s, 
and 1 went to the council-house; but 1 could 
hear nothing, only that afterwards at the 
mayor's ihcy called the jgfentlcttien, and swore 
them according to the new charter. 

L. C. J. Were you one of the electors ? 

Farhi r. No, not I; 1 was not concerned on 
anv side. 

T\Ir. VoUtjfen. Were any of the defendants, 
Mr. Saclit \ erell or Mr. Gregory at the shout¬ 
ing lu the ball 

Farker. Not that 1 know of. 

Mr. Farewell. He says, my lord, that the 
mayor sent to Mr. Sacheverell and them to 
come from church. 

7... C. J. Ilow do you know the mayor sent 
to Mr. Sacheverell i* 

Parker. My lord, they direiAed their speech 
to the persons that were there, I cannot justly 
I say to w horn In jnirtioolar. 

L. <\ J. }i has been sworn they directed 
I their spot-eh to alderman Edge anti serjeant 
I BiglanU. 

Farktr. 'I'hey told it when Mr. Sacheverell 
was present, and so he went down with them. 

Mr. Folltj^fcn. But this appeal's by the evi¬ 
dence, that tlie Old Corporation is by lilt* nameof 
ina\ or and hurgesses, but we know there were 
aldcM'inen since, and so it is according to truth, 
as it is laid in the infbrmatioii ; but let them 
]»ut in tlioir new chartPA*. [Whicli was done 
and read.] 

Mr. Follcrfev. Is there not a proviso in it, 
that the nia^ or should not act till ne be sworn 

L. i\ J, Admit it be so, what then i' 

]Mr. Fotleafen. Then it fellows that we must 
be not guilty. , 

L. C. J. J low BO ? 

Mr. FolU\iJi’n. it is plain, my lord, lhatthis 
man should not take upov him the qffioe of 
mayor till lie has taken the oaths ; then sup* 
po.se they take it that the old charier is gone, 

I hy this there is no new mayor till ho he ac- 
I lually sw orn ; tiled ail these things being done 
I before he was sworn, it cannot be that this wan 
I siioIj an assembly as was laid in Ute inlhr*’ 
inalioii. 

L. C. J. You mistake yourselves sadly, the 
proclamation was after the sw'paring. 

Mr. Folkxjen. No, no, ipy lord> 1 am not 
mistaken in that. ^ 

L. C.J. ^ynolda, Was nmtbe prodama* 
tion made after he was sworn ? 

Htynolds. 1 cannot tell, roy lordi 

L. C. J. Where is the mayor, Wild ? JJfdu 
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your oath, ware you swam before yo« gave Rnfnolds. Yes, I did. 
ilireotion to make proclamatioD to depart or no ? Just. W%then$, Mr. Mayor, did you see biut 
Wild. I cannot certainly tell, but 1 tbijak the there ? 
first prodaniatioii was made io the council- Wild. Yes, I saw him in the hall, 
house, that was before 1 was sworn ; the pro-, Just. WiUtens. Was he busy in the ball t 

.clamation afterwards was after 1 was sworn. Reynolds. Yes, be was shaking his bat, and 

Mr. Halt. Where was the proelauiation shouting, 
after you was sworn Y^Wild. In the hall. L. C. J. Well, now where is your witness ? 

L.C.J. Did Mr. Sacheverell continue there Mr. VolUxfen. Swear Mr. Flails. [Which 

after you was sworn P was done.] What say you, was Mr. Turpin 

Mr, PoUexfen. Good, my lord, this 1 think there ? 
is the fact upon the evidence: in the council* Plaits. He was ^ the hall that day, but not 
house Mr. iSacheverell, aud Ihe greatest part above a quarter of an hour, 
of tlicse defendants were, aud then they went L. C. J. You were there, it seems, pray had 
on to tlie electim of Greaves ; aud they sent you a vote thci-e ? 

out to tell Wild, the former mayor, when he Plaits. 1 went to speak with Mr. Turpin, 

was in the hall, that Greaves was cleotcKl, and Mr. Polle.vfen. Was he in.the hall when the 

did desire him to come in to swear him, hut he mayor came into the hall P 
ie('ii.sed ; but w hen this was done, he w^as not Plaits. 1 never saw him there while the 
sworn ; but upon this, there was the shout of mayor was there. 

the peojde, A Greaves ! A Greaves ! All this Sir. Pollerfen. I pray swear Mr. Holt, 
was, as llbirik, bt'forc he was sworn. [IVhich was done.] Pray was Mr. Barker 

C. J. The mayor himself says ho was either in tlie hall, or in the eouDcil-cliamber 
sworn. that day. 

Wild. My lord, I was just come into the Holt. No, I w'as at work w ith him that day 
hall bdure the messenger cainc in ; but T tqjd from si.\ of the clock in the morning till eight at 
them they could make no new election vvithuiit night. 

urn* at all, liecausc of the new charter, L. C. J. And he was not out all the time ? 

Mr. Pollc.\fcn. Then as to the business of Holt. No, he was not. 
tlie macc, I hope the information will not hoM P- C. J. M'ell, have you done,g;cntleinen T 

to charge ns, because then he was not mayor. SacJicrercll. My lord, here is Mr. Seijeant 

X. C. J. That does not affect the mayor but Bigland, I desire he may he examined, 
the hheriffs, the mace docs not. X. V.J. Ay, wjtli all’ my heart. Swear him. 

Mr. Pollcxfen. But, my lord, as this infor- [Which was done.] 

Illation is laid, he sa^s he was mayor, and Mr. Poller fen. Mr. Serj. Higland, I think 
called an assembly, and it was held before yon were duw^ii at the election of this mayor 
him, and these things wen^ done; but this upon Michaelmas was twelve-month ; will you 
cannot be true, for by this very new charter be pleased to UdI the court and the jury what 
he must be sw orn before he can act, and this w as done then I* 

tuiiiultuous proceeding, as they cull it, and Serj. Hi^Li.nd. 1 will give you as short an 
seizing upon tlie mace was lierore he w as account as 1 can. 1 was in my house when the 
sworn, and this information supposes all the mayor and aldermen, sent to me to desire me 
fact was done while he w as mayor* to give my attendance : they sent the two she- 

Mr. Holt. 1 tliiiik it dues a]>pear by Wild’s riffs tome, and I did attend, and staid an hour 
own oatli, that he was not sworn when proclu- or two, and went to church, accortling to the 
mation was made in the council'chamber; ami usual course; and when we had been there a 
i think tluM'c was hut one proclamation made w hile, alderman Uippon came to me, and de- 
ihei'e, the next was made after, and that was sired liie that 1 would go down with them to 
in the hall: now, with siibiuissioii, that docs the hall; acoorflingly 1 did gfo down, and there 
not aitecl those that were in the couucil-chuiu- was Mr. Wild and several aldermen sat there; 
lier, because they did not hear the proclaina- so then they proceeded to that that was done 
tion ; now the information is laid, that they towards an election. 

I continued after the proclamation; therefoi^ Mr Lovell. Pray, Sir, how was thoir car- 
/ we must leave it to your lordship and the jury, riage during the time you was there ? 

J X. C. X Well then, gentlemen of the jury, Serj. Bigland. I sat then in the council- 
^4hi8 case has held long, hut the question is very chaml^r, 1 iliink 1 sat next the mayor, and 
^^short: here is an information exhibited by Mr. Mr. Edge, I think, was next to me, and I saw 
; Attorney General against thedelendants, which nothing of disorder at that time, that 1 took 
by particular names are by some. of the wit* notice of. 
j nesses sworn to he present wlien the occasion Mr. Lovell. Was there any proclamation 
I of this fact did arise* made for people to depart ^ 

I "Nkt. Coombs, my Uwd, givemeyoor Upon^tbe oath that 1 have 

I favour, here is on^ of the ddendants says, he taken, I do not remember it. 

I has a witness to. prove he w^i not there; it is L. C. J. Pray didfoe mayor a^ your adtico 
I Mr- Turpin. about an y thing ? 

X. C. J. ReynoMs, upon your oath, did^yoii Seij. Bigland. YeSy my lord, he did ; and 1 
I BOjs<Tiiiipui them ? said to hire, ii^ whMeafacity, do you desire 
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my counsel, asrenoi-der, or how ? and so he | Edge* idid tell them m. ' Mr. Sachcverell 
said DO more to that: but he said there was a ! and the other geutlemeii wonid have g^otten me 
new charter, but whether he desi-ed me to rend : to poll in the vestry in the absence of the 
It or no, I cannot tell. ! mayor, but 1 told them T wonid not have any 

L. C. J. Was it opened ? such tbin^ done; and when the old mayor 

Serj. Bigland, Some part of it was opined, went out of the councih chamber, they would 
X. C. J. Upon your oath, did you hear Mr. have had me read the oath. Saiil 1 , gentlemen, 
Sachcverell speak to the mayor i will not swear him hut in the mayor’s pre- 

Serj. Bigland. No, my lord, 1 do not re- scncc. 
member any such thing. ^ Mr. Kord. Did not Mr Sachevcrcll head 

X. C. J. Pray let me ask you, you have them all the day ? 
been, before this, at elcctioi|f 6 of mayors of this ^d^c. lie was among us all the day. 
town? Mr. Ward. Di!l ho peruse the charter ? 

8 erj. Bfgland. I was deputy-recorder in ray I Edge, 1 can’t teirthat 
lord marquis of Dorchester’s time ; ns soon as I X. C. J. They tliat once begin first to trouble, 
be was dead, 1 wast:ho.seii recorder, and then J | the water, .scldoui catch the fish, 
was at one election at another day, when they) Mr. Hufehmsm. My lor«l, J desire 1 may 
do iiomitiate, which is before Miuhaehuas. ask Mr. Edge one question, whctlier I was not 
Mr. Holt. Pray Sir, was there any distur- sent to the mayor, and did not go myseU7 
bance?— Bigland. None that 1 saw. Edge. Upon the best of iriy knowledge I did 

L.C.J. Was Aiiore any shouting that you not soiid you to the mayor, 
heard ? ' X. C. J. 1 tliouglit, Mr. Hutchinson, yon 

Serj. Bigland. 1 was nut in the hall, my hud been a mnu of greater quality than to go 
lord; in the council*cli:uTil>ev thcie was none, of his errands. Have you done, geutlemcn 
Just, llvlloti'ay. Did 3011 licar any body cMy Mr. Holt. \ luy lord. 

A Greaves, A Gmives 1' C. J. Then, gentlemen, as T said, this is 

Serj. Bigland. I heard a uoi-se in the hall, an iuformatioii against !.{e\erul persons, }ou 
but what it was particularly, 1 cannot say. bhall have the names of them de 1 i\crrd to you, 
Mr. Holt. How long did you slay m the and it is for a riot, an unlawful assembly in 
council-chamber ? Nottinghmii; and tboegli there are two tunes 

Seij. Bigland. I believe I staid as long as that Lave been spoken of, and two places in the 
most of the company was there. evidence, yet I must tell yon, that that part 

L.C.J. Did you stay iv;hilc Gi eaves w.ts j that clue.s aflect these pci’s-oiis is only that which 
sworn? does relate to Moliaclnias-day, and for the 

Serj. Bigland. My lord, 1 believe 1 was other part, about th<‘cross, is not comprised in 
there then. this information ; and persons that were nut at 

L.C.J. Pray what authority hud you to thocross, but that were not put at the hall, are 
swear Grfiaves ? not concerned in this intonuation : Put all, it 

Serj. Bigland. All that I know of it w'tis, lie appeuvi?, were eoiicerucd, t‘xcept one, which is 
was nominated at August according to custom. Jluniphiy Parker ; now though he was liop- 
L.C.J. But what occusioii hud you to he ping and jumping upon the cross, yet not being 
present then, and what aulhuvity had you to present upon Michae!mas-day, he is not within 
swear him ? You arc a gentleman of the long this information. 

robe, and should have known better. And now', gentlemen, because the cause has 

8 crJ. Bigland. Tnily, my lord, he was clio- held something long, 1 shall be the shorter ; 
sen by those that had a right to choose in Aii- Duly, for example sake, there are some things 
gust before. that ought to be taken notice of. The riglit of 

X. C. J. But what authority had you to the charUTs, w'hether it be the new, or the old 
swear him ? Why did not you send for some- clmrtcr that is to prevail in point of law', is not 
body out of the street to swear him ? I reckon a question : that not to Ik; determined in lliis 
it to be wor.se in those people that understand caiine one way or another, for they have a me- 
the law, than in others, thht they siiould he ure- thodical way to have that^nnt determined, 
sent ai such things, and not advise people 4)et- and slioiild not have proceeded in the way they 
ter ; here is seijeant Bigland and Mr. Edge went; and it is pretty well known they have 
have mighty squeamish stomachs as to the read- proceeded in that way too, for we know there 
ingof the cbaiter, and Dice questions; Do yon are 8 circ Facias’s and Uuo Wairanto’s depend- 
ask me as Recorder, or as counsel? But they ing between them. They would have done 
would have done well to advise people to med- well to have pursued the legal course only ; 
die with their own business; let my brother for 1 Lope, wc shall never live to sec that law 
tpke that along with him. prevail in England which is called club<laiv: 

Mr. BolU^tn. Pray swear Mr. Edge. Let the right be never so much on their side, 
[Which was done.] ^ # they ought to take a rightful way to observe h, 

Edge. My lord, 1 did not swear liim. auu not by any nnlawful means. 

Just. Holloway. Pray who took the poll P Another thing, gentlemen, is this; they in* 
Edge. I took the poll. ^ sist upon it, that they could not he guilty upon 

Just. WitUm. Pray did yon ever know a this information, because the mayor was W 
mayor swOm when the old mayor j^as not by ? sworn. It is plain they are guilty of a very 
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great crime, because till another was clioaen, 
he was mayor. They say their mayor was 
sworn regularly according to the old dia^r; 
hut according as.the hvidence has been given, 
they could not swear him by any pretence 
whatsoever; and whosoever administci'ed the 
oath to him, were guilty of a very great fault, 
as well Us he that took it. 

Now, gentlemen, the law is so direct in 
point, that they needed not to have gathered 
themselves into an assembly about this matter; 
for if he that they pretend to he a mayor had 
been rightfully clioscn mayor, they bad a re¬ 
gular course to have brought him into this 
oAice; for they might have come, and of right 
have demanded a Mandamus Ui admit and 
swear him into the office, and so be must have 
}>eeii sworn mayor, unless they had shewed 
good cause to the contrary. * 

Gentlemen, tliere is no riebt but has a law¬ 
ful remedy, therefore it had been much better 
for these gentlemen, if they have a right, to 
have gone in a rightful way to obtain that 
right. 

Now this being premised, 1 must tell you, it 
is \ ery unfortunate, coticeni it whom it will, 
and very strange to me, that men in matters of 
government, where they have nothing to do, 
that are cimntry gentlemen, that never came 
to interjKise in any election before, that they 
vliould come to busy themselves, and head 
1 people where they have nothing to do; nay, 

' they have nq pretence of precedent, for it was 
^ never practiseil before. 

‘ If in case it was only to satisfy their curio- 
> sity to see the manner of the election, they hail 
, been only there, and patient and quiet, it had 
been something; but to be there, and to de¬ 
mand people to lie sworn, and calling n^ple to 
look to the books, and heading the momle, that 
docs not become any man, let him be as great 
, os be pleases: the greater the man, the greater 
his name; and the greater his influence, the 
greater his offence, and the greater ought to 
• .Ce Ills punishment. 

Then, gentlemen, to have those other per- 
i ^ons to come thei-c, Mr. Hutchinson and Mr. 
Jdregory, and they must be demanding of the 
<»|nayor to come and swea\;; pray what have 
people to do tliere ? 

; ' Then, gentlemen, you see the consequences 
y^Of it, it was come to that height in the mid.st 
^ this great and populous town of Nottingham, 
at nothing but flinging up hats, and hoilow- 
», and shouting, and inaJung all tlie distur- 
nee and interruption in the world;. nay, in- 
much, that you may observe by one of the 
nesses for thedting, the very seal was broken 
r from the new charter. Nay, to that height 
bey were grown, that whereas there was a 
hace, that is an ensign that doth belong to the 
keritf, they came and ravished it away, and 
pree it from him, and take it away whether he 
rottld or no, and bid him go about his business, 
1 bad uothiug to do there: so that liere arc 
opic wUhuut any authority choose a mayor, 
't mayor must call and assemble together a 


meeting of all sorts of people, and all sorts of 
disorders must he committed under pretence of 
this autliQi ity ; which is setting up a kind 
commonwealth, 1 can call it no better; '\nd 
had it bean suen a general assembly, not with 
an intent for doing such one particular pur* 
pose, it had been high-treason. For if people 
once think to obtain llie riglits they pretend to 
in a mutinous manner, tbdt in the general is 
high-treason, or at least bo near, f will assure 
you it is pretty hard to distinguish between 
them. 

Now, gentlemen, as to the evidence, I must 
tell you Hie witnesses do swear, tiiat all these 
persons were present, abettors, and assistants 
m this matter; the man that headed the party 
had no manner of concern among them : and 
surely, after you have heat^ all this matter, if 
ever there was a riot proved in this world, this 
riot is plainly proved upon every one of these 
men except Barker. 

But whereas they pretend on the other side, 
and they would have you to believe that the 
sheriff was not sheriff till he was sworn, surely 
he wasshorifl' till another was sworn: and if 
you allow him to be sheriff, then they ought 
not to take his mace from him, if he was the 
sheriff de facto, in possession of the ensign of 
this office, tliat is enough; for the right w not 
to be determined in such a way as this. 

The next thing they pretend to is this, a-lack- 
a-day, there was no proclamation made till after 
he was sworn mayor by the new charter, when 
before he came first into the common-council, 
the hubbub was there begun, and the mayor 
told them, gentlemen, you have nothing here 
to do, pray go aliout your business; and when 
Mr. SachevercII pressed him, he ordered pro- 
olaiuation for all persons that had nothing to 
do, to he gone. Then afterwards he comes 
into the hall, there is sworn in the hall, and 
I takes his oath according to the new charter, 
and still after proclaniation made; then the 
same persons continue still in the same place, 
so that there is no obedience given either to the 
old authority or the new; and instead of going 
away upon the proclamation, that made them 
the more violent; for you find by Air. Edge, 
the last witness, that even to the time of me 
swearing, Mr. SachevercII continued very earn- 
est to have him sworn, though Mr. Sachevereil 
was shewn the iievr charter, and they could 
not even by the old one proceed to swear him 
in the absence of the old mayor; and tBe old 
mayor was absent. 

't'here are indeed several gentlemen that are 
witnesses for the defendants, that happened ta 
be there at that time; there is sir Thomas Par* 
kyns, and be being asked whether he heard 
any noise at all, why truly he forgot that there 
was ever a word spoken; and though other 
persons,*even soma of their own witnesses, did 
hear a noise, yet he heard none, buf lUl was a 
wonderful regular thing; so that the witnesses 
tliat they themselves called, interfere among 
tliemsalvcs/some of them say they did hear a 
noise and shouting, yet such is the unboppmess, 
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cifsoiiie^ple, thst they caimot b€Ar if they 
have no tni»d to it. Then here is Mr. Thinn, 
a gvtitletnan that came hy accident, and he 
ean gire no i^d account of the matter: some 
Boise he did hear, but he came but as Bstranger, 
and was not concerned one way or other, as 
he says. 

You have heard severa! other witnesses, that 
give ail account tlfere was a noise, but they 
cannot tell whether the charter was produced, 
or not produced; and they cannot tell onO word 
tiiat was said of A Greaves, or No New Charter: 
And one particular man, 1 have forgot bis name, 
he could not by any means remember any 
thing of the matter; though he was thei^ 
all the while, he could not tell what Mr. 8actie- 
verell said, he did hear him, but not what he 
•aid. • 

This, gentlemen, is the substance of the evi¬ 
dence: 1 can only say this to you, you must 
believe all the witnesses for the king actually 
perjnred, unless you believe their evidence; 
and for what others say, that they did not hear 
such and such things, yet all these other jieo- 
pie did hear; and though the witnesses for the 
defendants did not see, the others did sec; and 
you must find tliese men without any evidence 
that does appear, to be guilty of wlHul perjury, 
or else every person that you have had in 
rdiarge, except Humphrey Barker, is guilty 
of the riot whereof they have been informed 
against. 

Then the jury withdrew, and the court broke 
up, and a private verdict being delivered in the 


niglA, the next laoming it was given m open 
court, where tlw fbund twenty eflhc twefttr- 
one dei'endatits that were in the issue, mtty 
of the offence and misdemeanour in the infor¬ 
mation ; and the other defendant, Hiunpbrt^ 
Barker, Not Guilty. 

In Trinity-Term following, the QefbndaBts, 
who had been found Guilty, were Sentenced,) 
as follows: 


William Sacheverell, fined - * 500 Marks. 
George Gregory ----- 300 

Charles ITutchinson - - - - 200 

John Greaves ------ 20 Noblo. 

William Greaves - - - . - 20 Marks. 

Samuel Ricbartls ..20 

Robert Green ------ go 

Frandb Salmon.5 Nobles. 

Arthur Riccards - - - - . 20 Marks. 

Ralph Bennct -. 20 Nobles. 

John Sherwin.100 Marks. 

William Wilson ----- 100 

Samuel Smith.20 Nobles. 

Thomas Trigg.20 Marks. 

Richard Smith 

John Hoe.20 Nobles. 

William Smith - - ■ - - 20 

Joseph Turpin.100 Marks. 

Nathaniel f’harnel - - - - 100 

Joseph Asllin.5 


And that the several defendants do give se¬ 
curity for their good behaviour for a twelvc- 
montii. 


The Case of the Corporatjon of Nottingham, as it was stated 
by the late William Sacheveukll, of Barton, esq. 


THE town of Nottingham bath always 
churned to have been a borougli by prescrip¬ 
tion. And it cannot well be donbt^ that it 
bath been so ; for that it anpears by Dooms¬ 
day-book, in the time of king William 1st, 
that the burgesscis of Nottin^am then had 
divers houses and parcels of land in Nottingham; 
and the burgesses qf that town were 173 in 
number in the time of Edward the Confessor. 

That town hath also alwa^^s claimed to have 
been a cdrporaltoii by prescription. And it is 
banl to believe it otherwise ; because no char¬ 
ter of its first incorporating could yet be found; 
and the charters granted to the burgesses of 
that town by king Henry 2Dd, and king John, 
do imply them as a l>ody corporate belbre 
those times. 

Y et it appears by the charter of king Edward 
the 1st, that there was no mayor of that town 
before InM reign ; for that he then was pleased 
to grant the burgmses of thattown a privilege, 
that they then after should choose a mayor 
miCeffiiemselveBaniiuatly; and some of their 
fynmr ehartars, as well as that, shew that for 
seoB time before tht^ had only bmlifli ef that 
tqfWB. From Edwaid the iitfs time, undar 
4 


mayor and bailiffs the town continued till Henry 
Oth’s time, who was pleased to make it a 
comi^^, and grant them .sheriffs instead of 
bailifls, and tlic privilege of choosing out of 
themselves seven aldermen, and one of them 
annually to ho mayor ; and that the aldermen 
(as lung as they so continued) should be jus¬ 
tices of the peace within that town ; and 
moreover, that the burgesses of the tow n of 
Nottingham should for ever be a body uur- 
! pomte Ity the name of mayor and hurgosses. 
Nor hath any charter since, nor any bye-law 
that can be heard of, given the aldermen any 
more power than they had by that charier, 
which was then nothing more rhan every bur¬ 
gess of tliat town hod except being justices of 
tile peace, and wearing gown»and hoods. 80 
tiiat the aldermen, liiongh of late they have 
taken upon them to sit as members of the coun¬ 
cil of that town, can neither presoribf; to that 
power, lieoause there were no aldermen in that 
town before king Henry (3th’s days; nor can 
they claim to be of the eouncil of that town 
by force of any charter, for no charter eitiier 
in Henry 6trs time, or since, hath granted 
them any such authority, nor did they pveteidi 
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to in that eouncil by virtue of any byei^Iaw of 
tliai town, or ever shetved any such bye-law, 
ihuuj^h their righf of sitting and voting there 
bath been denied in the council by noienibers 
thereof. 

The aldermen indeed in king James's time 
bepin, though they had no rigSit so to do, lo 
take upon them to be part of the council, and 
to intermeddle in the town's concerns, and to 
encroach so far up.)n the burgesses, w ithoiit 1 
their consent, as to pretend to Inive a right in 
the setting and disposing of the corporation- 
lands, and of the hritIge-Jands, and school- 
lands : But the burgesses were so far from 
consenting to their having of any such power 
or authority, that they in the year li)Or>, by 
their petition to the lords of the council-table, 
cotiiplairied ol'lhe encroachments of the aWer- 
inen, and prated redress. Upon which the 
lords of the council referred the examina¬ 
tion of the mattei-s in controversy to the judges 
of assize that went that circuit, to the end they 
might he certified and belter informed by the 
suid Justices of ..iich course, as upon good ad¬ 
vice and delila iation tliey should find in their 
judgments agrcfM’dc to law, and meet to be set 
down and onlercil in that behalf. Who nreord- 
ingly onlered i'.iro consideralion of the C'om|d:iinls 
on both sidt >, and advised with the rest of the 
judges toiirlimg thi.' charter granted to that 
corporation, and ali other matters meet to be 
considered of concerning the matters in con- 
troveisy ; and vein rued certificates of their 
Opinions of such Ol der of agreement as tliey 
thought fit and coinoiiient to be observed aud 
estiddislied, according to law and justice, for the 
public good and goveriiiriciit of the said town. 

W Iiercforc iho mn\or aud the parties indiffer- 
cntl^ sent up to solicit a peaceful end of those 
coulroversies, having taken knowledge, did 
consent tlierelo ; and thereupon, l»y consent of 
the sii;d parties, it v. as, amongstoiiicr things, 
ordert'ii. That there should be a council in that 
town <»t 21 persons only, out of wliich tlic al¬ 
dermen for the time h.’Ing should alw.'iys bo 
excepted ; and ilia: the said council, with tlie 
mayor or tlie greater part of them being at 
such assemhiy, without any other of the said 
covnoration, siMiuld sol and'letthe town-lands, 
briogo-Jaiids, and school-lands, taking unto 
tlicm the chamberlains, bridge-niaslcrs, and 
school-wardens rci^jeitively, as tiieir places 
tor the. lands within their several offices should 
require, as by the said order aiid agreement, 
which the burgesses liavo iv:uiy in luoducc 
when occasion shall vecpiirc, will ]>!^dnly ap¬ 
pear. that now all pretence of the alder¬ 
men being* of the coumdl, or Inning mi\' tiling 
to do with the corporatiuii-lands, tlie school- 
lands, or the bridge-liinds, w asudjiidgcd against 
both by the judges and the lords ot the privy 
council, aud accordingly was wholly laid aside, 
fill of fate. 

The case standing thus, and the mayor, al* 
dertnen, and burgesses of that comoration he- 
particularly obliged 
that the tranchises of the said town they will 
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maintain, sustain with their bodies, their goods, 
and their chattels to their power, and them not 
lot neither for love nor dread, without regard of 
any man, but maintain the laws, good enstimis, 
and franchises of that town: and divers bur¬ 
gesses of that town being informed, about the 
beginning of Easlcr-tcrin last, that the mayor 
and some of the aldermen of that town hail a 
design to surrender the charters of that corpo¬ 
ration, it was scarce credited by any of the 
burgesses, that the mayor or almost auy of the 
aldermen would consent to do a thing so di¬ 
rectly contrary to their hurgess-oalh. Yet 
ilivcrs burgesses of the said town considering 
they had taken the said oath for preserving the 
rights of the town, thought it but convenient, 
for the prevention of the ill consequences which 
they well knew must heikll that town if their 
charters should bo deliVered up, and a new 
charter taken without the privity, consent, or 
hearing of the burgesses of that town, to order 
four caveats to be entered : and accordingly in- 
Easter-term ordered two to be entered at the 
lord chancellor's, and two at the attorney-ge¬ 
nera]One of which caveats in each place 
wiifi against passing any new charter to the 
tiiwn of N'oUiiighain without the privity, con¬ 
sent, or hearing of the burgesses of that town ; 
the otiier against the accepting of any sur¬ 
render ol’any charter of tliatlown, without the 
like jirivity, consent, and heaving. Which said 
caveats were entered accordingly. 

And so the matter rested till the 25th of 
.luly last: but upon that day the mayor called 
a council without giving notice what the bu¬ 
siness would Itti, unless it W'as to those of his 
own party and confederacy. But that he had 
thoughts of sun'eiidering when lie came to the 
hall, will be pretty manifest IWmi wliat he did 
atlcr the question'was pot to tlic vole, and the 
poll taken: there appeared at the hall the 
mayor and five aldei’men, and two and twenty 
of tilt council, aud Mr. William Toplady (who 
the last year, by order of Mr. Geivas Rippon, the 
then mayor, was sworn in as an alderman,though 
Mr.Sherwin, who stood in competition withMr. 
Toplady, had near twice as many votes; upon 
wiiich Mr. Sherwin brought his Mandamus, 
and the cause is yet undecided in the court of 
King’s-bench). After some business in the 
liall w^as dispatched the mayor caused a question 
to be put lor surrendering of the charters of 
that town ; and though it was declnred by some 
of the council, Tharihe alilcrinen had no right 
lo vote therein, yet the mayor caused a poll to 
be taken, and admitted them and Mr. Toplady 
as voters, save only that Mr. Alderman Edge 
suspended his vote, and gave it neither way. 
The rest voted as followeth, viz. 

For surrendering the Charter. 

Gervas Wild, mayor, Christopher Hall, al¬ 
derman, John Parker, alderman, Geivas Rip¬ 
pon, alderman, W'illiatn Toplady, alderman, 
de facto. W'^illiato Mabbol, Edward Mabbot, 
William Petty, Rolicrt Wortley, Hugh IVal- 
ker, William Woolhouse, John Whitby, Th<>- 
mas Lee, John Unwin. 

H 
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Agaidst surrendering the Charter. 

Willium Greaves, alderman, John Greaves, 
Samuel Richards, coroners, Robert Green, 
sheriff, UunUiif^don E^re, Roger Ryley, Tho¬ 
mas Walker, liichard Smith, Francis i^linon, 
Ralph Rennet, John Sher>vin, Samuel Smith, 
Thomas Trig, William Smith. 

So that if the aldermen should be admitted 
to ha^e a right to vote hi tliq council, yet here 
was no imyority for the surrender. But on the 
contrary, the aldermen having no colour of 
right, either by prescription, or charter, or 
otherwise, for the reasons aforesaid, lobe of the 
council; it is plain, there was only the mayor 
and nine of the council for the surrender, and 
thirteen of the council against it; and conse¬ 
quently that the greater part of the cuunc'il 
voted against the surrender. Nor can it be 
imagined that the council of that corporation 
(b«ug neither settled by prescription, nor vest¬ 
ed in by charter, but only brought in by con¬ 
sent and choipe of all the burgesses, only fur 
the better tnanagery df the revenues of the cor- 
pomtiuD, and dispatch of some other ordinary 
affairs, and nut intrusted with many rights of 
that town,) can pretend to any power of sur¬ 
rendering the charters and liberties of that 
town, more than any small number of bur¬ 
gesses. ^ that how this surrender of fourteen 
men against the vote of the greater number of 
the council, and will of almost all the burgesses, 
should be good in law, is not yet well understood. 
And if the putting of the to\i n-seal to an instru¬ 
ment without the consent of the body corpo¬ 
rate, should be said to be sufficient in law to 
give away the lands and rights of any body 
corpoiate, then any thief that can but steal the 
corporation-seal, will have it in bis power, 

. though he be no member of tlie corporation, to 
give up the lauds and liberties thereof; which 
indeed would be a strange piece of law and jus¬ 
tice to be owned in any nation that, pretends 
to sense and honesty. Vet Mr. Mayor, all this 
notwithstanding, did, as soon as the said vote 
was oyer, pull out of liis pocket an instrument 
in writirig, purporting a sun*euder of their 
charters, and caused the town-Hcal to be affixed 
thereto without any further vote. The draught 
of the instrument, as it is commonly said, was 
first made at Loudon, and thence transmitted 
to an honourable person in Nottinghamshire, 
and l»y his order conveyed to Mr. Mayor. But 
this rcpoi't, if it were not for one thing, which 
it is believed will be proved if there be occasion, 
miglit seem not well grounded, because, as it 
otiei wards will appear, this surrender was not 
tliought sufficient, and so another was sealed; 
which yet one of the aUlerineii would have to 
b3 the very same, word for word, with that 
which was first sent up sealed to London ; as if 
twice sealing would make that effectual which 
was not so by being once sealed. But it is 
iil^ly he had not heard what is commonly re¬ 
port^, and perhaps will be pn>ved w ben time 
serves, that the first instrument for suivender- 
i|tg thgt was scaled, was drawn so as to make 
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a surrender, by the right honourable the earl of 
Hallifax and sir Leolme Jenkins. ^ 

After the said vote touching the intended 
surrender was over, many of the.bitrgcs8e8 of 
Nottingham, considering their oath, and that 
there were uiany customs and privileges in re¬ 
ference to trade, which the burgesses of the 
corporation held only by custom and nrescrip- 
tiun; and tliat as some of tlie lands which that 
corporation held was' by grant from some of 
his majesty’s royal predecessors, so most of 
their town-luuds, (which are of great annual 
value) were given by private persons; thought 
tit to ask ailvicc of counsel in severa! points. 

The first quesiioti proposed to counsel was. 
Whether if the cliartcis were snrreiidcrcMl, and 
a new one taken, that new grant would not pre¬ 
serve the lands to ibj corporation. To whicli 
counsel replied, That if the charters of an j 
body certiorate were lawfully surrendered, then 
the corporation that held by such charters was 
dissolved; and that if they had any lauds which 
had been given to that ourporatioii, the heirs 
of those that ga\c those lands would, as soon as 
such suiTciuler was completed, be entitled to 
the lauds, and recover the same. And they 
said, Those lands which hud ben n given to such 
corporation by any of his majesU’s predeces¬ 
sors, his majesty might, if lie so pleased, yraiit 
them again to tlie corporation ; but no new 
charter of his could, as thc> Conceived, give 
the corporation any title to those lands w liicli 
had been given by private pei'soiis, or enable 
the corporation to Keep them from tlu* heirs 
of those that gave them, in case such surren¬ 
der should be. And so, they say, it was re¬ 
solved by thejtitiges v. hen the'nioimstcrics were 
surrendered, or dissolved; and that therefore 
a .special act of parliament was advised to ba 
made, and accordingly was made, to vest those 
lands in the king, there being no <ithcr w ay to 
binder them from pdrig to the heirs ol'thoso 
that gave them, when by surrender they bad 
dis.solved those cfU'jiorations. 

The second <jur>stion proposed was, H hether, 
if the mayoj- and burgesses of a corporation 
claim any right ui‘common by custom or |ire- 
scription upon other men’s lands, as is in the 
case of Statibrd, Derby, Coventry, and many 
other corporations, they can surrender their 
diallers, and yet, by any new charter to be ob¬ 
tained from his majesty, or by any means, 
preserve their right of comfnon. To which it 
w^ answered, Tliat if the mayors and burgesses 
ot'any cor[)oralioii claim such common, and 
afierwards moke such surrender, and so dis¬ 
solve the body corporate, their prescription for 
common is destroyed; and tliougli his majesty 
should please to incorporate them anew, yet 
their title to common will, as they conceive, hm 
totally lost. 

The third question was, Whether the town 
of Nottingham, being one of the ancientest cor- 
pnrationsof England, and free of toUs in most 
places, should have the same privilege if they 
surrendered their charters. To which it w as 
answered. That if the town of Nuttinghain^ 
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siirrendpreil their chartors, and so dissolved 
their corjmratioii, then in all otlier places that 
had formerly toils {^ranted them, ancT kept their 
old charters, vliev should have trdl of Notting¬ 
ham men, and all siicli corporations as shall so 
surrcnilor, not\vilhstandii:g' any new charter, 
that can ho pcrantcd them. 

The last question propoiindwl was, Whether 
if iho mayor, or any other inemliere of a cor¬ 
poration flu, without the consent of the major 
part of the body corporate, occasion the sur¬ 
render of the charleis of that corporation, the 
partieulnr persons that received damage hy 
that surrender, may not have an action at law 
for rerovery of their damages? To which it 
u'.ss answered, that it uas no question but that 
every particular person that should beany wa^s 
damnified hy ^ncli surrender, iriigiit hy action 
at common law recover all his damages of 
those persons that riccasioned the .surrender. 
Vet it was thought adviseahlc, as the most 
]>n»per way for jweventing the surrendering of 
the charters, and of those inconveniences and 
suits which might be occasioned thereby, or by 
the taking of a new charter if obtained by the 
may or and a few of the burgesses without pri¬ 
vity, consent, or hearing of the rest, that the ma¬ 
jor" part of the burgesses sh(Miltl present Mr. 
Mayor with th( ir sense of his proceedings, and 
dec la re their dissent from any surrender. And ac¬ 
cordingly writing was drawn, and signed by 
betwixt tlirec and four hundred of llie burgesses, 
and then a fair copy made and examined with 
the original, and so with all the burgesses 
names to it that had subscribed, was by several 
of the burgesses, and in presence of several 
gentlemen of qiialiu that were no burgesses, 
presented to the mayor !ipon the fourth ilay of 
August, as the sense of most of the burgesses 
of that town. The tvritiiig so presented was 
as followbtli, viz. 

To Mr. GiiRVAs Wild, Mayor of Nottingham. 
‘Sir; 

‘ We whose names are hereunto sabscribed, 

* being burgesses of the town of Nottingham, 

‘ aitfl knowing or understanding that you and 
‘ thirteen more of the corporation have,* without 

* the consent of the burgesses of this town, and 
‘ against their will, tak& upon you to agree to 
‘ the surrender of the charters, liberties, and 

* franchises of thi^ corporation, and to cause 

* the corporation-seal to be affixed to an iii- 

* struincnt for making of such surrender; and 
‘ being by our burgess-oath obliged to preserve 

* as far as in us fies, all the rights and privi- 
‘ leges of this corporation; and considering 
‘ w hat great damage it must necessarily be to 
‘ the corporation in general, and to us and 

* every other particular burgess of the corpu- 

* ration, if the charters, libcitu^s, and franchises 
‘ should be so surrendered; have thought our- 

* selves obligeil, in order to prevent so great an 
‘ evil, to signify these our thoughts of what 

* you have done, and are about to do; and that 

* many of your liberties and franchises, which 

* are only hold by custom, and not by char- 


< ter, will certainly he lost, if you make such 
‘surrender as you have agreed to. Wc 
‘ do therefore hereby declare oiir dissent 
‘ from those your proceetlings; and that 
‘ we neither do nor shall consent, or have 
‘ c ^iisented, that any surrender of any charter, 

‘ liberty, franchise, or privilege of the corpora- 
‘ tion of Nottingham sbouhl lie made either hy 
‘ you, or any members of this corporation, or 
‘ otlier person or persons w hatsoever; aniltliat 
‘ we will by all lawful ways and means ojqN>se 
‘ and hinder the surrendering or vacating of 
‘ any of the charters, rights, liberti^, or pri* 

‘ vileges of this corporation ; and that in case 

* you occasion the surrender of any of thechar- 
‘ ters, rights, liberties, or privileges of this cor- 
‘ poration, we shall expect from you such sa- 
‘ tisfaction as the law will allow us.’ 

The burgesses were also advised to order, 
and accordingly did order caveats in the namoa 
of .some pi^ticular burgesses, on belialf of them¬ 
selves and most of the burgesses of the town, 
to be entered at the lord chancellor’s, the lord 
privy-seal’s and in the signet-office, aranst 
surrendering of any of the charters of that 
town without the privity, consent, and hearing 
of the said burgesses, and against passing of 
any new’ charter to that town without like privity, 
consent, and hearing. And the burgesses have 
had an account from their agent at London, 
that he had entered such caveats at the lord 
chancellor’s and in the offices of the lord Con¬ 
way and sir Leoline Jenk}n.s, it lieing corn- 
irinnly reported that the lonl privy-seal had 
delivered up the ]»rivy-seal to the said sir Leo- 
line. 

The burgesses were further advised to peti¬ 
tion the lord chancellor to be heard before any 
surrender of their charters should be accepted, 
or any new charter to that tow’ii should pass 
the liroad seal ; and accordingly a Petition waa 
drawn, and signed by above tWee hundred and 
sixty burgesses, and a copy thereof fairly en¬ 
grossed, with the names of the bui'gesses that 
had subscribed, was sent and presented to the 
lord chancellor at Bath on Thursday the tenth 
of this instant August. Which Petition was 
in these words following, viz. , 

To the right honourable the Lord High Chan¬ 
cellor of England : The humble Petition 
of the Burgesses of the Town of Notting¬ 
ham, W'hose names are hereunto subscrib¬ 
ed, on behalf of themselves and most of 
the Burgesses of thatTown. 

‘ Most humbly sheueth: 

‘ That the town ot Nottingham being a bo- 
‘ rough by prescription, anti an ancient Vorjio- 

* ration ; and the burgesses of that town (who 
‘ are a liody oorporate by the name of may or and 
‘ burgesses) having many liberties, privileges, 

‘ rights, and franchises, which they hold hy 
‘ grant anti confirmation from his maji'sty and 
‘ his royal predecessors, and many other rights, 

‘ liberties, and privileges which they hold by 
‘ custom or prescription; and divers persons 
‘ having given lands to that corporation of a 
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< very fpreoX annual value; The present mayor,' 

* with three or four of the aldermen, and nine 
« other burg'esses of that corporation, have de- 

< dared they design to take a new charter, and 

* have taken upon them, without the consent of 

* your petit.oners, and most of the burgesses of 

• that town, to agree; to the suirendor of the 
« charters ot* that corporation ; and have taken 

< the town-seal, and ullixed it to an instrument,' 

< designing thereby to make an artual and ah-. 

« solute surrender of all the said charters; 

« which if they have power to effect, it will (as 
« your petitioners are ad\ised) not<»ti1v dissolve 
«the corporation, def)rive your petitioners and 
« other hnrg<‘sse.s of that town of many rights, 

* liberties, and pri»ilcgcs which they held bv 

< cnstniii and prescription, cause alt *the lanils 
« given t() that corporation to revert to the heirs 
« itf the donors^ and disinherit your petitioners 
« and other burgesses of that town of all the 

< said lands, liberties, and privilc'gcs, which 
« both they and their predecossiU’s, as burgesses 
« of thsit town, ha>c inlierlUMl, and ought to 

* enjoy, but also suliject your )>eri(ioiiei' atid 

< their fretdiolds against their will to sueh scr- 
« vices, damages, ami great incoiivt'nienccs, 'tis 
«may he broug’hi ii[mhi them by the conlri- 

< vances of the said mayor and aldermen, in <;ase 
‘ they can obtain a new charter to pass the 

< broad-seal ^vithoiit the prmty, consent, or 
« hearing of your petitioners. 

‘ Your petitioners therefore humbly pray 

* your 1ords!ti)» to take into consideration liu* 

* aforcsahl mischiefs, dainag’es, and inconveiii- 

* enccs tlial are like to beliill your petitioners 
•and oilier burgesses of that town, in case 

• such surrender sliouJd bo made anil accepted, 

• and a new charter taken by the said mayor 
‘ and aldermen : And that your lordship would 

• please bciorc such siiiTender be accepted, or 

• any new charter for that town be passed the 

• broad-seal, to grant your petitioners a day of 

• hearing, and to order thereupon as shall lie 

• agreeable to equity and Justice 

• And your petitioners shall ever pray, &c.’ 

The Petition being delivered as uforcsald, and 
‘Mr. Mayor having been acquainted in manner 
aforesaid, by the generality of the burgesses, 
that they neither had conscuteil, nor should 
consent to a surrender of any of the charters, 
rights, or liberties of the town, and tlie bur¬ 
gesses having been advised by council that no 
instrument for making a surrender of the char¬ 
ters to the earl of Hallifax and sir Leoline 
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Jonkyns coUld be effectual in law : it was hoped 
that there would not have been any further 
regress in the business, at least before the 
iirgcsseK were heard upon tlieir paveats or pe¬ 
titions. And it was taken for granted, that no 
new instrumout in order to any surrender 
could be made and senleil without culling toge¬ 
ther the council (>f that town ; because, by cus¬ 
tom ol’ that town, the tow'ii-seal hath always 
used to be kept under the custody of three 
lock:^ and keys, and not taken out but in coun¬ 
cil ; and those three keys kept by three several , 
persons, for belter prevcutiiig of aiiv indirect 
use of ilic seal. But contrary to the burgesses’ 
expectation, and against all ancient usage, Mr. 
Mayor (having, as he said, received advice 
from I^udoh that the instriimcnl he had sent 
up i(>r siiiTendcring'thc cliurtto'S was out sutH- 
cu'iit) did on ISuturday the 12tli of August re- 
tpiirc of the stniior coroner to dclix er him his 
key; which the coroner rcliising to do, (unless, 
according to the custonk ot‘ the tow'ii, a council 
was cmIIihI, and should order such delivery) it 
seems Mr. 31ayor found another way to come 
by the seal, ii' that be tme which was signified 
in the public prints that came down to Not¬ 
tingham on the IDth of August, vkz. That 
upon the 14lh of Augusta siiiTeiider of Not¬ 
tingham charters was made to his m:\jcsty. 
And there is one thing which lialli happened, 
jsiucc, which gives a shrewd light what Mr. 
Mayor did on that 12th of y\ugiist, without so 
mneik as summoning a coiiiicil ; for the party 
who by Mr. Mayor’s coiriinand, as hesaith, did 
tiiai day force open the lock to wliicli the co¬ 
roners’ key belonged, bath sinc*c confessctl lliu 
liict. So that now' it it should licreafttT ap¬ 
pear to be true, as,those prinU seem to intimate, 
than any insirumeut for surrendering of Not- 
tinglmm charters to his majesty, was presented 
to his majesty on the lHh of August, it will 
scarce be a f(i]estioii, by what moans, or how 
lawfully Mr. Mayor came by^ the seal, or how 
valid such surreude:!* is like to be. 

This is tliO true case of the hnrgesses of 
Nouiiigham, who are ready to make good every 
matter of fact, as herein statc^d, iihetiaiver 
there shall be occasion ; and doubt nut but to 
prove it, if they may either be heard upon 
their petition or cav eats 5 and however question 
not but by the assistance of the courts of jus¬ 
tice they shall still preserve tlieir rights, not- 
witbstauding all these endeavours that have 
been used to give up their charters and li¬ 
berties. 
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307 . Proceedings against Sir Thomas Armstrong,* in the Kings- 
Bencli, upon an Outlawry, for High Treason : 36' Charlks'H. 


A. D. 16‘84. 

On tlic 14t.h o<" June, 1684, sir Thomas 
.Aruistroiig* was broujyht to the bar of the 
Court of Kin^’s-bnich at Westminster, by 
virtue of a Writ of a Habeas Corpus, directeil 
to the keeper of the t^aol of Newjfate ; which 

* Ikit if the Court lost much by the death 
of Holloway, whom theyr hail brougi'ht from 
the West-Indies, they lost much more by tbeir 
]U'oree<litio'»} against sir Thomas Armstroniy, 
who was surprised at licydeo, by \irtiie of a 
warrant that (>hudlci^h the kiiiir's envoy had 
ebtained from tlic States, for seizing on such 
as should dy out (»f Eii^laiid on the aceoiint 
of the Plot. So tile scout at iiPyden, for 
5,000 ^'ilders, seized on him ; and delivered 
him to Chiidlci^ii, wliosent him over in ^ivat 
haste. Armstrong in that confusion forgot to 
^hiimtbut he was a native of tlic States : for 
he was born at Nimcguon : and that vv<»uid 
hi'\e obliged the l>ut(di to have protected him, 
as one of their natur d born subjects, lie was 
^ trusted in c\erv lliincT by the duke of Mon- 
mo illi : and he having led a very vitious life, 
the Court hoped that he, nrd being able to bear 
tlie thon^lits of dying, w«)uhl discovfT every 
thing. He shewed .such a dejection of mind, 
while 111 ! w'as tviicc aheg biruself before be es¬ 
caped out of Mnglarid,tbat Hambdrri, who saw 
him at that time, tohl me, he heheved he would 
certainly rio any thing that wimid save his life. 
\ el all wfM’c liisnp pointed in him: for when 
he was examined before the council, be said, 
he knew of nc» Plot but tin* Popish Plot: be 
desired be might have a fair trial for his life: 
that w'<is all he asked. 11c was loaded with 
irons ; tltough that was not ordinary for a man 
who had served in such posts, a.sto bv‘ lieute¬ 
nant of the first troop of guards, and gentle¬ 
man of'the horse to the king, 'riiere was 
nothing against him, but what Riimsey and 
Shepherd had sworn of the discourses at Sln‘p- 
herd’s, for which lord Kussell had suffered. 
Rut by this time tile credit of the witnesses 
was so blasted, that itfieems the Court was 
afraid that juries would not now l»e so easy as 
tbev liad been. The thing that Uumscy'had 
sworn against him seemed not very credible : 
lor he swore that at the first meeting Arm¬ 
strong umlertook to go and view the guaixls in 
order to the seizing them; and tliat upon a 
view ho said at a seconti meeting that the 
tlling was vcry feasible. But A rmstrong, vv lio 
had commanded the guards so long, knew 
every thing that related to them so Well, that 
without such a transient view he could of the 
sudden have answered every thing relating to 
them. The Court had a mind to proceeil in a 
summary way with him, that he should by the 
iiurry of it be driven to say any thing that 


writ was on his majestybehalf moved for on 
Thursday last by Mr- Attoruey-Cfciieral. 

The return of ilie writ w'as read by the clerk 
of the crown, by whicli it apinnired he W'as tii 
the custody of the keeper of Newgate, by a 

could save him- IJe was now in an outlawry : 
but though the statute was express, that if an 
outlawed person came in at any time w'ithin the 

{ /car, he w'as to have a triiir notwithstanding 
lis outlawry, ll was pretended in answer to 
this, that he not coming in, but being taken, 
hail not a right to the benefit of the statute^ 
But there were sevcml moiitlis of the year yet 
to nm. And since a trial was a demand 
founded on natural justice, be insisted on it. 
And when he was brougiit to the Kiiig’s- 
beiichhar. and asked what ho had to say why 
sentence should not he executed, he oTainted 
the beuefit of the statute. He said, he had yet, 
when he w as taken,s cvcral months to deliberate 
upon his coming m; and the seizing on him 
before his lime Avns out, ought not to bar him 
ll right that the law gave liim. TTc also men¬ 
tioned Halloway, to wliom a trial was offered 
the former form. And, .since it w:i.s a point of 
law', he desired council uii^bt fic hoard to 
argue it. Jefferies rejected all tins; He .said, 
the king might eitlu i’ (►Her a trial or not, as he 
saw cause : and he rr fuseil to hi ar council: 
wiiicli tieiiig demanded u[)oii a jionit of law, 
the denying it was thought a very impudent 
|>ieco of iiijusliee. And when Ariiistroug in¬ 
sisted, that ho asked nothing hut the law', Jef¬ 
feries ill Ins brutal way said, he should have it 
totiie full; and so ordercil his execution within 
six days. And the law was executed on him 
with tile utmost rigor: for he w'as carried to 
Tyburn in a sledge, and W'as quartered, and his 
quarters w ere set up. His carriage, during his 
imprisoninent and at his death, was far beyond 
what cniiM have been imagined. He turned 
himself wholly to the though s of God, and 
of another state ; and was praying continually. 
He rejoiced, that he was brought to die in 
such a manner. He said, it was scarce pos¬ 
sible for him to have been aw akened into a due 
sense of his sins by any other method. His 
pride and his resentments were tJien so en¬ 
tirely c onquered, that one who saw him said to 
ine, 'thatit was not easy to think it was the 
same ]ierson whom he had known formerly. 
He recjeived the Sacriiiiienf ; and dieil in so 
good a temper, and with so much quiet in his 
mind, and so serene a deportment, that we 
liave scarce known in our time a more eminent 
instance of the grace and mercy of God. 
Armstrong in his la.st paper denied, that he 
ever knew of any design against the king’s or 
the duke’s life, or was in any plot against thp 
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warrfiiitfroin the hononrable Sidney Gk>dolphin, 
esq. one of his majesty's principal Secretaries 
of State; which Warrant folioweth in k<tc 
verba; 

Sidney Godolphin, esq. of his majesty’s most 
lion. Privy Council, and principal Secretary 
of State. 

“ These arc in his majesty’s name to autho¬ 
rise and ref|uire you to receive into your cus¬ 
tody, from on board fiis majesty’s yacht the 

government. There were no remarks pub¬ 
lished on his speech, which it was believed the 
Court ordeicd: for they saw how much gfround 
tb^ had lost by this stretch of law, and how 
little they had lyained by his death. One pas- 
in it was the occasion of their ordering no 
such reflections to be made on it, as had been 
made on the other tpecches. The king' had 
published a story all about the Court, and had 
tokl it to the fureig'n minisUirs, as the reason of 
this extreme severity ag^ainsi Armstrong: he 
said, that he was sent over by Cromwell to 
murder him beyond sea, and that he was 
warned of it, and challenged him on it; and 
that upon his confessing it he had promised 
him never to speak of it any more as long as he 
lived. So the king, counting him now dead 
in la .V, thought lie was free Ironi that promise. 
Artn.'irong took Ibl'^ hravily ; and in onc(»aper 
which I saw, wiitin Ids own hand, the veseut- 
ments upon ii weie sharper lliau 1 thought 
became a dying penitent. So, wlieii that was 
represented to him, heehangedit: and in the 
pa|>er he gave the sheriffs he had sol’tened it 
iniicli. But yet he shewed the falsljoud of 
that rejiort: tor he never went beyond sea 
blit once, sent by the earl of Oxford, and some 
other cavaliers, with a considerable present to 
the king in money, which he delivered ; and 
brought back letters of thanks from the king 
to those who made the present. But Crom¬ 
well having a hint of this clapt him up in 
prison, where he was kept almost a year. And 
upon the merit of that service, he was made a 
captain of horse soon after the restoration. 
When Jelfenes came to the king at Windsor 
soon afler this trial, the king took a ring of 
^od value from his finger, and gave it him 
for these services: the ring upon that was 
called his blood stone. The king gave him 
one advice, which was somewhat extraordi¬ 
nary from a king to a judge ; but it was not 
the less necessary to him : the king said, it 
was a hot summer, and he was going the cir¬ 
cuit, he therefore desired lie would not drink 
too much.” Burnet, 577. 

“ June 11th 16B4. Sir Thomas Armstrong, 
one of the late fanatic plotters, and who stood 
outlawed for High-Treason, having been-taken 
the last week at Leyden in Holland, by order 
of the States, was brought in one of his majesty’s 
yachts, and comniitl^ last night to Green¬ 
wich, and was this morning committed to New¬ 
gate. 


II. i6S4 .—Proceedings against ffOS 

Catherine, captain Davies commander, the 
person of sir Thomas Armstrong, kt. outlawed 
fbr high-trca.son, and him. safely to keep in lii.s 
majesty’s prison of Newgate, till his majesty’s 
ploasufe be farther known. And fur so doing, 
this shall be your warrant. Given under my* 
hand and seal at Whitehall, this 10th day of 
June 1604!. In the 36th year of his majesty’s 
reign. S. Godolphin,” 

To Captain Richardson, Keeper of his 
Majesty’s Prison of Newgate.** 

“ Sir Thomas Armstrong, when he was taken, 
bad in his pocket a bill of exchange charged by 
one Hayes, a merchant here, payable there ; 
on wliich Mr. Hayes is committed to Newgate 
for holding com^spondence with traitors. 

“ 14th. Sir Tliomas Armstrong was brought 
from Newgate to the King’s-bench bar, where 
being asked what lie could say why execution 
should not be awarded against liiin, be standing 
outlawed and so attainted upon an indictment 
of High-Treason, for conspiring the death of 
the king, (See. lie said he was beyond sea at 
the time of the ouilawry, which the court 
telling him they could take no notice of: he 
then desired that he might come to his trial, 
and that his majesty would grant him the same 
favour he bail ofiercMl to Jloliivway ; but the 
court told him that belonged to lus majesty^ * 
not to liioiij; then lie said Im was within the 
statute made 5 Sc (5 K. (>, c. IJ, and demanded ' 
liis trial, li<‘ being w itliiii the statutes and de.sired 
council to argue the same; bill the eouil being 
of another opinion would aliow him no eonneil, 
hnt made a rule for his oxecutiiin on Friday 
next at Tyburn. 

“ 18tb.* I'he same day, also, s*r Tliorna.s 
Armstrong’s daughter, petitioned the court of 
Kiug’.s-bcnch that her fntlier might have a 
Writ of Error allowed him to reverse Ids out¬ 
lawry and so come to his trial; but the court 
told them this was no proper place to move 
in ; they must go into the clmnecry for it; but 
there they hail been before, and the lord keepetfe 
was pleased to deny it. 

“ 201 h. Sir Tlioinas Armstrong was drawn 
upon a sledge with a very numerous guard to 
Tyburn; where joeing eornc Dr. Tenison 
prayed with him, who seemed very penitent; 
he prayed himself also very fervently, which 
done, he delivered a puier to the sheViffs, and 
submitted himself to the sentence; after he 
had hanged about half an hour, he was taken 
down and quartered according to his sentence, 
and his quarters were brought back in the 
sledge to Newgate, to be disposed of as bis 
majesty shall direct. 

Sir Thomas Armstrong’s quarters are dis¬ 
posed of; a forequarter is set on Temple bar, 
his head on Westminster, another quarter is 
sent down to the town of Stafford, for which be 
was a Parliament-man. (Quaere, how many 
quarters of the I’opish Traitors were set u]i, 
and quaere, which of these fanatic plotters were 
not set up. 

July Ist. Came out the Paper that snr 
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L. C. J> (Sir Georg^e Jefferies) What would 
you have, Mr. Attorney ? 

Act. Gm, (Sir llobcrt Sawyer) Have you 
the Outlavviy thea’e ? * 

CL of Cr. Yes, Sir, here it is. 

An. Gen. Tliat which I humbly pray, my 
lord, is an award of execution for the king 
against sir Thomas Armstrong upon the out¬ 
lawry. 

L. O. J. First, we must file this return. 

An. Gen. I pray it may be filed. 

I. C. J. liCt it be filed : now, what do you 
desire, Mr. Attorney f 

'Alt. Gen. My lord, I pray an award of exG- 
aiUiun upon the outlawry. 

L. C. J. Arraign him upon thc^outlawry. 

CL ofCr. Thomas Armstrong, hold up thy 
hand. * [Which he did.] Thou hast been in¬ 
dicted ill London, by the name of Thomas 
Armstrong, of London, knight, ofliigh-treasou, 
fur conspiring against the king’s majesty’s life, 
and the government; for not appearing to 
jdead and try that indictment by due jirocess 
of law issued against thee, upon that iiidicl- 
ment thou slandest oullawcd, aiwl thereby at¬ 
tainted of the same high-treason. What hast 
thou to say for th;yse!f, why execution should 
not be awardeil against thee upon that attainder 
according to law 't 

t Sir T." Armstrong. My lord, f wus beyond 
sea at the time of the outlawry ; 1 beg I may 
be tried. 

L. C. J. That is not nialn ial at all to us ; 
we have here a record of an outlaw ry against 
you, sir I'lionias. 

Sir T. Arrnstrong. 1 desire to be j)ut ujion 
my trial, my lord. 

L.. C. J. We caiuinl allow any sn*di I lung*; 
we have nothing to do this rccoid bel'oro 
us, but to aw ai d execution. < b'plain ilichard- 
sou, wliicb are your usual days of exc\ailioni* 

Captain llichardhon. Wednesdays and Tri- 
davs, my lord. 

Mrs. 'MiUlficm. Here is aslatute,my lord. 

L C. J. What is tlie mattir with that gen- 
tlewoinaii ? 

Sir T. Armstrong. Hold your tongue. My 

Thomas Armstrong delivered to tlie sheriifs at 
tlictiuieuf his execution, herein he denies 
the being ol‘a spy to Croikiwell lor the seizing 
the king when in Flanders; he inveighs against 
the hardship of his cas^ at the King’s-beiich 
bar, being denied liis trial; and does absolutely 
deny his being concerneij in any plot against 
the king’s life or., for alteration of the govern- 
< ment, us also the story of the lord Howard’s 
„ about him ; he professed .himself to die in the 
rcfif'i'ineil religion, and in the Communion of 
; the Church of England, concliiding with his 
piaycn* tor the king and these poor nations. 

“ 11 is majesty hath been pleased as a signal 
favour to the lord cliini' justice Jefferys, to 
take a diamond ring off his finger, ami present 
, it to his lordship.” INareissus Luttrell’s MS. 
“ Brief Historical Relation,” &c. in the Col¬ 
lege of All Souls’, Oxford. 


lord, there is a statute jnade in the fith yest 
of Edward the 6 th, which I desire ntay be 
read. 

L. C. J. To what purpose would you have 
it read, sir Thomas ? 

Sir T. Armstrong. It giveth llie prisoner, or 
|>erson outlawed for high-treason, a year’s 
time to reverse the outlawry, if he wci'e beyond 
sea. I desire it iray bo road. 

L. C. J. Ay, let it be read. W here is it, do 
you say ? 

Sir T. Armstrong. It is in the 6 th year of 
Edward 6. ^ 

Mrs. Matthezes. Here is a copy of it-^-—» 
[Shewing a paper,] 

L. C. J. Why, how now ? We do not use 
to have women plead in the Court of King’s- 
heneb ; pray be at quiet, mistress. 

Sir T. Armstrong. Fray, hold your longue. 
My lord, 1 could not come to alledgo this 
Iwlbre, because 1 have been a close prisoner, 
and nobody pcrmitteil to come at me. J desire 
counsel to be assigned me at this bar. 

L. C. J. For u liat, sir Thomas ? 

Sir T. Arjnsfrong. To argue whether this 
outlav/ry niight not to be roverx'd. 

L. C. .f. Read the statute he desires. 

Att. Gen. Ay, let it ho read. Sir Thomas 
will not fiml it i(» lus purpose. 

Cl. of Cr. What Chapter is it ? 

L. C. J. You may easily find it about out¬ 
lawries for treason. 

Ct.ofCr. Reads. ‘ Provided always, and be 
‘ it enacted l»y tlie authority aforesa d, That if 
‘ the parly’— 

All. Gen. Read the clause bifore that, sir 
Samuel. 

a. vf Cr. Reads. * And4hat all [iroccss of 
' outlawry hereafter to lie made and had within 
‘ this realm, against any offendt'rs in treason, 

^ being resiaiit or inhabitant out of the limits 
‘ of this realm, or in any the i»arts beyond the 
‘ sea, at the lime of the outlawry pronounced 

* against them, shall be as good and effectual 
‘ in the law, to all intends and purposes, as if 
‘ any .such offenders had been resident and 
^ dwelling witliin this realm, at the time of 

* such process awarded and outlawry pro- 
‘ nouuced.’ 

L. C. J. Read on the next paragraph. 

Cl.ofCr. Ri ads. ‘ Provided always, and be 
‘ it enacted by the authority aforesaid, that if 
‘ the party so hereafter to be outlawed, shall 

* within one year next after the said outlawry 
‘ pronounced, or judgment given upon the said 
‘ outlawry, yield himself unto the chi(f justice 

* of England fur the time being, -and offer to 
‘ traverse the indictment or appeal, whereupon 
‘ the said outlawry shall l>e pronounced as is 
‘ afori'said : that then he sliall be received to 
‘ the said traverse, and being thcreiqion found 
‘not Guilty by the verdict of 12 men, he 
‘ shall be clearly acquitted and discharged of 
‘ the said outlawry, and of all penalties and for- 

‘ ieitures by reason of the .same, in as large 
‘ and ample manner and form, as though no 
‘ such outlaw ry had been made, any thing 
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* herein contained to the contrary in any \rise 

* notwithstanding.’ 

AtL Gen. Sir Thomas, 1 suppose, now will 
shew be yielded himself to your lordship. 

L. C. J. This is the first time 1 have seen 
air Thomas. 

8 ir T. Armstrong. My lord, 1 hare been a 
prisoner, an<l the year is not yet out; I now 
render myself. 

Att. Uen. Before he went out of England 
he might have rendered himself, and been 
tried', if he pleased. 

Sir T. Armstrong. I am within the bencut 
4 ^ the statute, 1 conceive, my lord. 

L. C. J. We think otherw*isc,fiir Thomas. 

Sir T. Armstrong. I think, iny lord, the sta¬ 
tute is plain in the case. 

L. C. J. We are of another opinion than you 
are ; it doth not reach your case. 

Sir T. Armstrong. The yeixr is not yet out, 
and therefore I come time enough now ; and 
here 1 am, and desire tlic benclit of this act. 

L. C. .1. Sir Thomas, you should have ren¬ 
dered yourself to me. 

Sir T. Armstrong. I do it now, lord, and 
the year is not yet out. 

L. C. J, We cannot take notice of that; wc 
have nothing hut the outlawry, and you did noi 
render yourself act'ordiiig to that net, but are 
brought as a prisoner hefort* us now. 

Sir T. Armstrong. M\ lord, 1 beg I may 
have counsel’* to plead for me in this case. 

L. C. J. For what reason T wv arc of 0 [j 1 - 
ni^n it is not a matter of any doubt. For yon 
must not go under the apprehension that wo 
deny ybu any thing that is right : there no 
doubt nor diliicult^ at all in (lie t.u'Tg.'j 

Heretheprisonor was denied counsel upon 
npoint of law, in which case it was mwer pre¬ 
tended but he is intitled to it.” Former Edition. 

+ “ King and Johnson, Mich. a.^Oeo. 

B. R. Tbeprisoner was allowed to be williiotho 
braelit of the Prewiso, :»iid tliongh he liad es¬ 
caped cut of prison, and w as rotakr^n in Eng¬ 
land, was admitted to prove hiinselt beyond 
sea at the time of tiie outlawry ; and upon 
proving that he was then at Bllddlehurgh in 
Zealand, bis outlawry was reversed, and he 
was admitted to a Trial, and aeguitted: Arm¬ 
strong's case was declared a precedent not tit 
to be followed.” Focmer Edition. 

This Case of Johnson is thus reported by 
Mr* Justice Foster, Crown Law, 40. 

“ Michaelmas, 2 Geo. 2 . B. It. 

“ The Case of Roger Johnson, cited twice in 
Mr. Ratcliffe’s Case, w as thus: 

, “ The defendant stood outlawed upon an ii^- 

dictment for High Treason in diminishing the 
current coin of the kingdom, and was taken 
and committeil to Newgate. Being npw 
brought to the bar by Habeas Corpus, he of¬ 
fered lo surrender himself to the cnieiyustice, 
pursUftDt to the act of the 5th and 6 th £. 6 . c. 
11. (being within the year) and to traverse the 
2 


Sir T. Amstrong, Methinks my lord, the 
statute is plain. 

L. C. J. So it is very plain that you can 
have no advtpilageby it. 'Captain Richardson, 
you shall have a rule for execution on Friday 
next. • 

Sir T. Armstrong. I would only take notice 
of one thing, my lord, may I speak ? 

indictment; aliedging that he was at Flushing 
beyond the seas at the time the outlawry was 
pronoiiikced. 

“ '1 lie chief justice said, wc cannot refuse to 
accept his surrender ; he must be remanded to 
New gate; and let a special entry be made that 
he oiVered lo surrender, and to truverse the in- 
dielmciit.* 

At another day in the same term tlie de¬ 
fendant was was again bnuighi to the Imr, and 
he tendered a jklea in p'lrchment, * That he 
‘ w.j-^ out of llie realm on the Hth of Febriiary 
‘ when tljp okitiawry was prononnciMl,’ and 
plead^'d over to the treason; which plea was 
received, 'fhe attfirucy-general pra\ed that 
he nni>;ht Imi c u copy of the pica, and three 
day s time todi'mur or join issue; which w'as 
granted ; the court declaring lliut the* attorney 
might liavt* joined issue insUititcr ; and that on 
the iri:.l of such Esiie llie prisoner ccnilil not 
cliallcnge any of the iiiry without cause. The 
priso^ici- jirav . <1 coimsei anil hud four assigned. 

Al another day in the same term the pri- 
sinMThcsng at the har, by Irate of the conii, 
willidrtwv his jtlca ; and pleaded the substaiicc 
of il, vi/. bis being Itey oiul sea on ibc Itlli of 
Fehiiiary, on Irnu^. 'Mic .utorney-gcner.sl 
art /ttn', replied, ‘ 1 '..ly be was within the 
* realm on the otli of rViiiiiary, and 1 traverse 
hi.s being then cm «d’ ibe realm ' Issue being 
tints joified, the court awarded a remre return - 
abk* i?t!,tanri ?•, and tlie sheril)', silling the court, 
n lnrnrd a jury, 'riieii the prisoner’s counsel 
op<*;;ed the plea and ca.se, and called their w it- 
ficssts ; and the attoniey -generiil insisting that 
the w itiiCK.%es should be examined apart, they 
were so examined ; os Jikewi«*c W(‘re tlu*wit- 
rie.«iscs proiliiced on the part of the crown. 

‘‘ 'flu prisoner’s counsel managed the whole 
in his behalf, and tlivec: of lliem were h(*ard on 
the reply ; and the* jury, after a short recess, 
returned with their verdict, ‘ 'J’hat the prisoner 
‘ W’as out of the realm on 4lie 8tli of Feiirnary.’ 

“ Then the prisoner was arruigoed on ilie 
indictment, to which he pleaded not guilty ; 
and the attorney joined LS.«uie, and prayed a 
wwi/*e returnable the first return of the next 
term ; which the (iourt awarded; and the pri¬ 
soner was remanded toNew'gate.” 

“ This note of Johnson's case wa.s communi¬ 
cated to me by my good friend the late Mr. 
Justice Abney. The case is reported by ser- 
jeant Barnardiston in his first volume, and by 
sir John Strange. 


* “ This justice was refused to sir Thomas 
Armstrong in a like case.” 
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L. C. J. Ay, Sir Thomas, very frfccly what 
you please. 

Sir T. Armtnm^. A little wliilo ajjo there 
was one in this place harl the benefit ol'a Trial 
offered him,* if he would accept of it ; that is 
the thing-1 tl(!sii*c now, and 1 thank Ch>d, niy 
case is quite another thiiij? than his, 1 know riiy 
own innocence ; ami i desire to make it appear 
by a trial. 

L. C. J. Sir Thomas Armstrniitr, yon may 
go away with what opinion you please, ofyoiu- 
own innorenev : hot you are here altainted by 
oiit-lawry. 'lliat which was done to him yon 
spenk of,\vas the grace and mercy of the king-, 
and lie may, ii‘ he please*, cxtnid the sanic 
grace and favour to you ; but that is not our bu¬ 
siness : we are satisticd^iat aecordiiig to law 
W'c must award ext ention upon ibis oailaviry .t 

Mrs. Mattfinift. My lord, I hope you will 
not murder iny^fatloT; ibis is murdering a man. 

L. C. J. W liois this uoman Marshal, take 
her into eusl'»d\. \\ by, !n‘u now ? fleeuiise 

your relation is j.it-iinU il for liigh-treason, must 
you take upon y.M to tax the eourls <d* justice 
-ibr murder, w lu ll -ae grant tlie execution ac¬ 
cording to iaw'. Take* her away. 

]Mis. Mat I hi (uxi Aliiiigl’.iy’sjudg'nr.ats 

light iijUMi \ou I 

('. X (hid 'Almighty's judgnieiits will 
light ujion those that are guilty of high-trea- 
son. 

Mrs. Mutthi'asi. Amen, I pray God. 

L. C. J Sosav 1. Hot cl:uivim-s :ie\ei* pre¬ 
vail upon me al all : I thank (lOfl. lam cla- 
innnr jiroof, and will MC\er tear to do niy^ diity^ 
['JMien she was earned nway.] 

Atl. (icn. My Ion), I would only acquaint 
voii witli one tiling, in reference to ulial sir 
Tlimiias Armstrong has said : the kiiu»- did m- 
ihilgc llollowat ,thul bespeaks of, it is true, so 
far as to ofler him a li lal, and liis majesty, yer- 
liaps might Inn e some reason for it, but the 
prisoner triilt deserves no sort of iiulidgvii. e 
or mriey from the king'. For it has appeared 
h the evidence that has been given of this iate 
horrid conspiracy, that after the di.sappoint- 
iiitait that was given by tiie providence of God, 
by the tire at New-Market, to the meeting at 
tlic Itye ; tliis gentleman,was one of the per¬ 
sons that at'luully engaged to gou[ioii the king’s 
iiasty coming to town, and to destroy him by 
the w ay as be eaine town. And this appears 
upon a full and clear evidence, as positively 
testified as any thing eau he. I And w lien lie 
was taken beyond seas, letters of c-ommumea- 

See the Case of Holloway, p. 1, of this 
Yoluine. 

t See in tliis Colleetion, Mr. Krskine's 
observations on this Case in his Address to the 
Jury in Hardy’s Case, a. d. 1794. See, too, 
the C’ase ofPurefuy astherciuenlioned by Mr. 
Erskine. 

1 “If this had been so evideutiv clear, it can 
scarce be imagined they would fiavc been so 
bairkward to have waved the CfiUlawry^ and let 
liim have bis trial ; nothing but a conscious- 

VOL. X. 


tion with foreign ministers w WU other people 
were taken about him, and w ill Iv^- 

L.C.J. We are not to imihlie at all with 
tlic evitlencc, Mr. Attorney ; that is nr^t om- 
business: here* is an outlaw ry ; upon this om. 
lawry he is attaiiitcil; wc haie nothing mo*.c 
to do, hut to ilo the duty ot'the court upon iliis re¬ 
cord before us, to aw -ard eXoeutioii upon that at 
tainder, and we must give arub- forit. if the king 
will be pleased to do Ibr sir 1’homas Armstrong 
what be did for Hollow av, a;wl indulge him a 
trial, and wate the oiilla'.. »y, wiiit a!l oiii* 
h(‘arrs. We are not disjiosers pf liis grace anti 
fa\our, hut tin* minKtt'rs of his" justice If tlio 
king will pardon him. ho may ; that is not our 
business; but all wrhavc to do upon what is 
helbre us, is to consitlcr the record, and whet 
the prisoner sav $ against awarding of execution. 
We have considered w hether tlu.s he a yielding 
w'ifliin the proviso of this st-aluto, and wc think 
it is not, nor can be, by any means. 

Sir T, Jrmstrofi^, My lord, 1 am within the 
statute. I wasontliiwed while I was beyond 
sea, a!»d 1 come now- here within the twelve¬ 
month. That is all I know , or have to say in 
this uMlter. 

L. (\ J, We think quite the. contrary^, Sir 
Thoieas. 

Sir 7’, Annstrorqr. 'When I was before the 
eomied, niy lord, they ordered tliat I should 
have enuns(’l eliotted me, hiit 1 couh) have no 
hcoetit by ihet order ; f‘or when 1 was taken, I 
viusrobhrd of all the money I had, imd havcnol 
had one peiniy re.stored to me, nor any 
money since ; I know not whether tlui law al¬ 
lows persons in my condition to be robbed 
and strqiped. 

C. J. 1 know nollibg at all of tl'at mat¬ 
ter, sir TJiomas. 

Sir T. Armation^. My lord, I know'lawyers 
will not plead uiiUout imnioy, and being robbed, 
I could not have wherewilhal to fee them. 

L. Sir Thomas Armstrong, yon take 
the liberty of saying w hat yoji^ please ; 
talk of being robbed, nobody has i-«blM*d you 
that T know of. 

Sir T. Armstrong, Nobody says you do 
know of it; but so it is. 

L. C. J. Nay, be as angry as you will, sir 
1'homas, we are not eoiieeriied at your anger. 
We will uiuloiibledl}' do our duty. 

Sir T. Annstrong. I ougbl to have the bene¬ 
fit of the law, and 1 demand no more. 

L. C. J. Thnt you shall have by the grace of 
God0 Sec that execution he done on Friday 
next, according to law. You shall have the 
full benefit of the law. 

Then the prisoner w^s carried back to jVew- 
galc, and afterwards, upon a Petition, the Court 
ordered Mrs. Matthews to be released out ol 
eiislody witlioni fees. 

ness of the contrary could, probably, have pre¬ 
vailed to put so strained ii sense on tlie .^latuie, 
in order to deprive him of a Trial ’ F'>nuer 
Edition. 

1 



115] STATE TltlALS, 36 Cuaiii.bs 

Thefiberift of London and Middlesex, about i 
nine o’clock in the iiiorning^, coming to New- 
^te, and demanding tlieir prispner, 'he was 
tbrthwith delivered to them, and put into a 
sledge, and drawn to the place of execution, at¬ 
tended by a numerous guard, and as great a 
number of spectators, of all degrees and quali¬ 
ties, as have been seen on such occasions. 

He employed the time he was drawing to 

S burn in reading “ The Whole Duty of Man,” 
he came within sight of the gullows, and 
then he laid ic by, and with lifted up hands and 
eyes, addressed liimseif to Heaven, till he came 
beneath the tree, where he remained about a 
quarter of an hour in the sledge ; before ho 
ascended the cart that stood ready fur - him, he 
desired the sheriff to admit Dr. Tennisou to 
come to him : and having delivered a paper to 
the sheriff, the doctor kneeled dow n with the 
prisoner, and prayed with him about a quarter 
of an hour, during all which time the pri¬ 
soner preserved a Incoming and lieioic coun¬ 
tenance, little daunted with the terror of that 
fate he was in view of: but rising from his de ■ 
votions, he pulled off his cravat and hat, which 
he gave to nis jervant who attended him, and 
had followed him by the sledge-side, when 
kneeling down himself, he prayed for a short 
time with fervency and devotion, begging par¬ 
don of Kis God fur those manifold and crying 
sins he had been too often guilty of, and con¬ 
cluded with a resignation of himself to the 
God of Heaven and earth, before whose judg¬ 
ment seat he was forthwith to appear, desiring 
that the whole world would forgive him, with 
whom he hoped he died in peace and charity. 
Having^thus ended these devotions, be again 
stood up, and putting off his peiiwig, he had 
a white cap delivered to him, which be put on; 
and being soon after tied up, tbfe chief of his 
discourse was addressed to a gentleman w ho 
stood by him ; and after a short space, holding 
up his hands, he again renewed bis prayers ; 
his visage little changing all the time, till the 
very moment the cart drew away ; the execu¬ 
tioner having pulled the cap over his eyes, be 
continued his prayers all the time, and even 
whilst he hung, as long as life was in him, 
and he had the command of his lips ; after he 
had hung about half an hour, and the execu¬ 
tioner had divested him of his apparel, he was 
cut down according to his sentence, his privy 
members burnt, his head cut off, and shewed 
to the people as tiiat of a traitor, his heart and 
bowels taken out, and committed to the fli^es, 
and his body quartered into four parts, tmeh 
with his bead was conveyed back to Newgate, 
to be disposed of according to his majesty’s 
pleasure ; and were afterwards publicly ex¬ 
posed. 

The substance of the Paper delivered to the 
sheriff was, ‘^That he thanked Almighty God, 
he found himself prepared for death, his 
thoughts set upon another world, and weaned 
from this ; yet he couUl not but give so much 
of bis little time as to answer some calumnies. 


n. /VodffA'ngf agdmt [ 1 

and particularly of what BIr. Attorney accused 
him of at the bar. 

That he prayed to be {flowed a trial for 
his life, according to the laws of the land, and 
urged the statute of Edward 6tb, which waa 
ex|ircssly for it; but it signified nothing, and 
he was with an extraordinary roughness con¬ 
demned and made a precedent; though Hol¬ 
loway had it offereil him, and he could not but 
think all the world would conclude his case 
very different, else why was it refused to him i’ 

That Mr. Attorney charged him for being 
one of tho<;e that were to kill the king. He took 
God to witness, that lie-never had a thought to 
take away the king’s life, and that no man 
ever had the impudence to propose so barbarous 
and base a thing to liitii; and that he never 
was ill any design to alter the government. 

That if he had been tried, he could have prov¬ 
ed the lord Howard’s basiM'Cflcctions iijion him 

to be notoriously false.-He concluded, That 

he had lived, and now died of the Ucluriiied 
Religion, a IVcitcstant in ihe communion of the 
church of England, and he heartily wisht'd ho 
had lived more strictly up to the religion he 
believed: That he had tbiind llie great com¬ 
fort of the love and mercy of God, in and 
through his blessed Redeemer, in whom he 
only trusted, and verily hoped that he wns 
going to partake of that fulness oP joy wliich 
IS ill Ills presence, tlie hopes whereof infinitely 
ple^ased him. He thanked God he had no re¬ 
pining, but chcarfully submitted to the punish¬ 
ment of his sins : he freely forgave all the 
world, even those concerned in taking away 
his life, though he could not but think nis sen¬ 
tence very hard, he being denied the laws of 
the laud.” 


These Proceedings were afterwards enquired 
into, and censured as illegal by the House of 
Commons in 1689.* 

Martis, 12 November, 1689. 

A Petition pf the lady Armstrong and her 
daughters, was read ; whereupon a Committee 
was anpointed to examine the matter, and 
make tneir report to the House. 

“ Resolved; 

That it be an instruction to the Committee, 
That they examine who were the judges that 
gave the sentence agaiiisi sir Thomas Arm¬ 
strong, and who were the prosecutors of* him ; 
and who had bis estate; and how the peti¬ 
tioners may have reparation : and also to exa¬ 
mine what proceedings were in order to a 
writ of error by him desired, and how it camo 
to be denied, and by whom : And they are to 
make their report wifti ail convenient speed.” 

Martis, 19 November, 1689. 

Mr. Cbrisly reported from the Committee 
to whom the Petition of the lady Armstrong, 
and the daughters of sir Thomas Armstrong 
was referred; . an account of the whole pro* 


f 8ee 6 Cobb. Pari. Hist* 445, ^26. 
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ceedingB against him ; and that thereupon they 
had come to these Resolires, 

1 . That sir Thomas ArmBtrong*s plea ought 
to have been ardmitted, according to the statute 
of Edward 6 , and that the execution of him 
upon the attainder by outlawry, was illegal, 
and a murder, by pretence of justice. 

2 . “ That the executors and heirs of sir 
Thomas Armstrong, ought to have a repara¬ 
tion of their losses out of the estates of those 
that were his judges and prosecutors. 

3 . “ That a Writ df Error for the reversal of 
a judgment in felony or treason, is the right of 
the sulyect, and ought to be granted at his de¬ 
sire, and is not an act of grace or favour; which 
may be denied or grants at pleasure.”*' 

To all which Resolves the House agreed. 

“ Resolved, 

“ That leave be given to bring in a bill to re¬ 
verse the attainder of sir I'lioroas Armstrong, 
and to make reparation to his widow and chio 
dren, out of the estates of the judges and pro¬ 
secutors : and the same to be without fees.” 

Monday the SOth of January, 1C89. 

Mr. Chrisly reported from tiie Committee, 
to whom the bill tor the annulling the Attain- 
iler of sir Thomas Armstrong was rccoroinitted; 
some amendments to the bill; as also who were 
his prosecutors; and also what losses sir Tho¬ 
mas Armstrong’s family had sustained, hy 
reason of the attainder; and thereupon it was 
resolved, 

That sir Richard Holloway, sir Francis 
Wyllicns, the executors of the late lunlJeffe- 
ries, and of the late justice VValcot, Mr. Gra¬ 
ham and Mr. Burton, do attend the House on 
Saturday morning next, to answer to such mat¬ 
ters, as are charged against them touching the 
proceedings against sir Thomas Armstrong.” 

Then Mrs. ]>ratthew$, sir Thomas Arm¬ 
strong’s daughter, was called in, and examined 
what she knew of the prosecution against her 


* See Salk. 504, and the books there cited 
In Serjeant Wilson’s edition, contr. S. C. 
Skinii. 195. 3 Mod. 47 ; in the former of which 
books, it is said, ^ This seems to be a case of 
the first instance, et durus sermo.’ See, too, 
Holloway’s Case, n. 1 . of this Volume, and 
the cases of Ratclitfe and Cameron, and also 
East’s Picas of the Ci’own, as there cited. 

f “ The vast learning and ability of sir Ro¬ 
bert Sawyer,” says Mr. Hargrave, (Preface 
to lord Hale’s Treatise on the" J nrisdiction of 
the Lords* House or Parliament, cxii, Note) 

are sufficiently testified by his wonderfully 
profound and extensive argument for tlic crown 
in the great London Q.uo Warranto case in the 
rei^n of Charles tlie second. By thus referring 
to that argument, it is not meant in any degree 
to intimate any impression as to the real law of 
that famous case. The ti ansitions of sir Robert 
Sawyer’s life as a member of parliament and 
lawyer are particular. lu thia great atruggle 


fttiier; and air llol^ lawyer f (then Attor* 
ney-GeneraJ) being named by her, as one of 
the prosecutors; after she was withdrawn, he 
was heard in his place to what was objected 
against him, and then he withdrew, and upon 
debate of the matter, it was resolved, ** Thai 
sir Robert Sawyer’s name be put into the Bill, 

of the Commons about ap|)e)la»t jurisdiction 
over equity he took a decisive part against tha 
claims of the Lords. About five years after¬ 
wards and when he had been Speaker of tha 
Commons, he was made attorney general, and 
in that office so conducted the state prosecu • 
lions during the latter part of the reign of 
Charles tlie second and for some yeare of tha 
reign of his higotted and unfortunate successor, 
as to render himself very unpopular if not odi¬ 
ous. But a few months before the Revolution, 
sir Robert, having refused to support the dis- 
r>ensing power [See the Case of sir Edward 
Hales, in this Collection, A. D. 1686] claimed hy 
king James, wa.s removed from office: ^id 
then he was singled out as one of the counsel 
fertile bishops ou their trials, [See their Case in 
this Collection, a. n. 1688,] and acquitted him¬ 
self with distinguished ability. 1 . Bum. 

Hist. fol. «!. 742. In the Convention Parlia¬ 
ment, he was zealous against James ; and in 
one of the debates previous to the vote of Abdi¬ 
cation, even went the length of saying ‘ in all I 

* have read 1 never met, in so short a reign, 

* with the laws so violated and the prerogative 
‘ so stretched,’ 5 Cobh. Pari. Hist. 48. When the 
Revolution was accomplished, there seemed to 
be a prospect, that his great legal and ^rlia- 
nieutary abilities would raise him again into 
some high official situation in the Jaw. But 
his rivals were eager to take advantage of his 
former conduct: and his harsh proceedings 
against sir Thomas Armstrong, who was exe¬ 
cuted on an <iutlawry for high treason notwith¬ 
standing all the earnest and pitiable-efforts of 
his lady and her friends to obtain a writ of er¬ 
ror to reverse the judgment, the legality of 
which was most apparently questionable, soon 
gave the opportunity. A petition of lady Arm¬ 
strong and tier daughter was presented to the 
House of Commons; and the result was im¬ 
plicating sir KobertSawyer,as the leader of the 
pmsecution, and in respect of it lie was ex¬ 
pelled the House of Commons. It is ob- 
observable, that this petition of lady Armstrong 
produced a Resolution of the House of Com¬ 
mons, * that a Writ of Error for the reversal of 

* a judgment in felony or treason is the right 
‘ o^ the subject and ought to be gp'anted at his 

* desire, and is not an act of grace or favour, 

* which may be denied or- granted at pleasure.* 
This Resolution passed the I9th Nov. 1689, 
which was about two months before sir Robert’s 
expulsion ; and it seems from Mr. Grey’s ac¬ 
count of the debates on that occasion, us if his 
coarse behaviour, on declining to assist the 
granting of the Writ of Error, was <>ne of the 
grounds. But on the other liand it should be 
remembered on his behalf, that the chief wit- 
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asoneol'lhe prosecutors of sir Thomas Arm- 
stroug*.” 

•* That sir Uobcrt Sawyer be ex¬ 
pelled tihe House lor the same.” 

Saturday the 2.jtli of January, 1689. 

The House boii;^ acquainted, That accord¬ 
ing to their order, sir Francis VVylhens, sir 
Hirlmrd lloDoway, Mr. Cili.iiiaTn, and Mr. 
Bnitoii, atteuded at the door, they were sevo- 
itiily colled in, and cxuiniued, touching the 
JVosecution and Proceedings against sir Tho¬ 
mas Arinstrotig. 

And also the evocators of the late lord J(‘f- 
frries, that \W‘iv attending at the door, ncrc 
liken i^e called ui, and asked wl^at ilh^y hud to 
S£'.\ , wh> reparation should not be inudo out of 
the lord Jisferics’s estate, to the said sir Tiio- 
nias Al•l.l^trong's family. 

No person^ appoatTug as Kvceiitors to the 
laioju.siieo Walcot; tin; House n as aeqiiuiiited 
that he died iiitt state, and had not left an estate ! 
HuHicicnt 10 [>ax his debts. 1 

After the persons Ik fore-mentioned were ' 
heard and ‘.vitlidniwn, Mr. Biancy u as called 
in, who ga\e the House an account of the pro¬ 
ceedings iu the court of King’s-beneh, upon 
Ih^ awarding c.vccution against sir Thomas 


England, any man that waa outlawed in felony 
or treason, might bring a writ of error to re¬ 
verse hi.s outlawry ; w hich, was to be granted 
‘ ex debito justicifc though it may the 
manner for suing tor such a writ ol* error to the 
king might he by w ay of petition {a.s in a Pe- 
tilion or Uenioustranee de droit fur lauds, Ike,:) 
and so it was resolved in Nmiaii Melvin's case 
Co. 4 IiisL 215. 

Next, by the common law, if any man were 
in England at the time o1 the exigent awarded 
and vvt'ni out oi'thc realm atter that, and before 
the outlawry pronouneed. he could never as¬ 
sign that lor iTror, that he was beyond sea 
at the satru* limo id'the pronouncing of the out¬ 
law ry; and the rCf'isun is, bccaiisi' he was 
iiere ;u the lime of theuv^urtling ot the exigent, 
anil mi^M veasouahly have noticeol it. 

On the other side. If any were out of Eng¬ 
land during the whole process uud pronuneja- 
tioii of the outlawry, it w'us neier yid a doubt 
blit that was an error, and might be assigned 
for error, eilln r by the party or his heir, at the 
cummoii law, and so continues to this day ; 
and was, not long since,adjudged in O'Kcrny's 
cas(‘, the irislinian, who curue in about two 
years afttM- the oiillawr\. 

Then comes the statute of .5 and 0 Edw. 


AniiNtrong. 1 q jj, .jikJ enlarges the law for the benefit 

An.l tlien the House i>iocecdr«1 upon the I „l tlio niitlawetl person, and tfives him liberty 
amendniHits niade hy the (lommittee lo tlie | to iLsslj^n i'or error, that he was lieyoud sea at 
bill, for aimiillin^ the Attainder ol sir Thomas [ tiic tiittr of the outlawry proiinunrtti; which 

AinistroiiB-; and after having; inserted the mime , i„. j.o„i,( not do by ••oniinon law, betbre the 
. of .sir Kobci't Sawyer, as a prosecutor, ami re- stiitcde ; and so continues, 
solved, That the i. in of five thousand pounds Then’comes the pro\ iso, and says, That he 

shonid lie paid h> the judges and prosecutors, come in within a year, and render hiin- 

to sir Thomas Ariiislrong's lady, and children, i j.,. If; t., cntiilcd lo the benefit of i hat act; 
as a rrcompciicc of the losses they Imd sus- I uliioh was to assign for error, that he was he- 
tained hy reason of his attainder, the hill was ; ^, 0 , 1 ,| seu at the lime of the outlawry pro- 
recomuiitted (upon the debate of the House) to j nounoed. 

the same C.^oniinittee. j So that, m y lord, upon this short state of the* 

This bill not passing, the Attainder stood in [ and niv hushaiid’s case, he being beyond 
force till 6 William and Mary, when it was re- ] sea all the time of the process, and at the time 
versed upon a Writol Error in the Kingks-I ^ftlie outlawry pronounced, it is conceived he 
bench; for that the record did not mention ! well entitled to assign this for error, at the 
where the court of Hustings were held, the : common law, without any aid of the slatiile, 
words wv CLVLlute Lonilon being omitted. 4 though the proviso in that statute should he 
Mod. llcp. 300. ruled iigauLSt him ; which fwith submission) is 

__the opinion of many learned persons, in the law, 

' that he is within the intent and meaning of that 

A COP\ of the PAPEtt delivered to the Lord- proviso, for many reasons too long to trouble 
Keeper NOUTH, the Lord-Chief-Justice 
JEFFREYS, and Mr. A1TORNEY- 
GENEUAL, by the Lady ARM- 
St RUNG, on the behalf of her husband 
Kir THOMAS ARMSTRONG. 

JVIy Lord; 

1 am informed, That by the common law of, 

——^-! may have a writ of error granted him, and 

ness examineil against him admitted, that he counsel assigned him to argue these |K>iiits, aa 
^id not demand execution of sir Thomas till the , by the law has been allowed to criminals in ca- 
judges had declared themselves, and that as to pital cases, with whatsoever else shall appear 
the Writ of f^rror he said it was not in his upon the record of outlawry produced, which 
power to grant a Writ of Error, but that the as yet iny"husband, or any for him never saw, 
king or lord keeper must be applied to by pe¬ 
tition.'* * 


I your lorosiup \m1ii now. 

I Therefore 1 do hope that this ca.se of my 
I husband s lieing the first case that any man 
was executed upon an outlawry (that did not 
desire it) may have that weight with your lord- 
ship that it deserves v and^ do hope that your 
lordsliip will so advise tlio king in matter of 
law (whose counsel you are), that rnv husband 
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'File followinjof is Roger North’s defence of 
his brother the Lord Keeper’s refusal to grant 
llir writ of terror: • 

“ Of a like nature with this [an apijlication 
fora mandatory writ requiring Chief Justice 
SSaunders to sign a bill of exceptions tendered 
to him at the trial of Pilkington Shutcand 
others for a riot in London See the Cose, vol. 
i), p. 1»7, (»f this Collection,] was another ap¬ 
plication to the great seal for a fiat that a writ 
of error midil issue to reverse an ouilawry 
against sir Thomas Armstrong. The law is, 
that if a man, outlawed fur high treason, ren¬ 
ders himself within a year, he may hare the 
liencfit of a writ of eiror to reverse the outlawry, 
and so take his trial; otherwise not: and an 
outlawry, in sncli (‘ase, while it stands, is a 
complete aituiiider, as if tried and attaint by 
verdict and judgment. Armstrong fled into 
Holland, anti was outlawed tor the Rye Plot 
tivason. Afierwards, within the year, he was 
taken up in Holland and hroughiinto England, 
and, being op|to‘u*d as to what he had to say for 
hitiJni lf why e\ecntion should nut lie awarded, 
he insisted that, being jiresent here within his 
year, he onght to have a writ of i rror, and be 
aihnitted to plead. I3ut the judges were of 
opinion that being brought in by forre, against 
his will, was not a rendering himself within the 
statute; and thereupon lie was executed, 
pending the question, a[q)Ucation was made 
to his lordship for a writ of error ; and, exa¬ 
mining into the matter, his lordship found that 
writs of orror, to reversi-outlawries in treason, 
had never been made out without a warrant 
from the attorney-general; for it is not ‘i writ 
of right, hut of favour: and it could not he de- 
niaiiiled at the great seal otherwise ; nor had 
the seal a warrant without a flat from the attor¬ 
ney-general. lint besides, the matter of right 
depended before the justices of oyer and ter¬ 
miner ; and the writ W'ould I'ollow', or not, upon 
llieir determination: for w hicli reason, it was 
imperlinent to eome. to the gi-eat seal about it. 
Riitthen, and alterw ards, a clamour was raised 
and venlllatod abroad, as if the man hud been 
hanged lor w ant of a [uece of common justice 
at the great seal; and, after the Uevulution, 
divers warm members began to open about it. 
For v.hieli reason a fKipCi* was framed, and put 
into the hamls of some members, wlierein it 
; wasihonghl lit to represent farther, that, 1. It 
I is the nftiee of the eursitur to make out writs 
l^ of error in eriininal eases, when the usual and 
|^pro]aT warrants arc brought to them. And 
jjvthe lord keeper’s flat never was, and, in that 
have heeii^a warrant to the 
vciirsitor for such writ. Wherefore the refusal 
I'of itiay not upon the lord keeper. 2, The ap¬ 
plication to tlie great seal for special writs 
tiuist Ih> either hy motion in open court, or by 
petition ; which lieing granted, a fi:it is wrote 
and signed upon it; and that remains in the 
olfifa.*s, and is the warrant for farther proceed¬ 
ing: else, it is delivered out unanswered; 
'vliieli is the refusal to grant what is desired in 
tm petition. And no such application was 


. Thomas Armstrong, [IgS 

ever made in that case. 3. An oral appfication 
in private, is not to ho regarded, because there 
is no certainty of w iiat is either asked or de¬ 
nied. Rusincss, of tliat kind, ia imt trusted 
to memory ; but must be in writing, because 
the lord keeper is not to solicit any man’s suit' 
at his instance. He may direct if he thinks 
lit, but is not bound Suitors intik flillow in 
the proper olflec^; and it was never heard that 
such suit was made to the lord kee|>ei*; hat from 
the person whose case it is. There was^rea* 
son to endeavour a right understanding at that 
time, when comiiiittces of both Houses apart 
were apfiointed to enquire into the foregoing 
proceedings. Tliat of the House of Lords was 
called the Committee of Mui'ther. But after 
all methods of enquiry that could be taken 
upon oath or otherwise, no blame was found in 
any judge or minister in the time of king 
('harles 2. Which, as has been touched al¬ 
ready, is a vindication that few agx^s, put to 
such a trial, could hope for.” 


A Copy of the PAPER delivered by Sir Tho¬ 
mas Armstrong to ilie SherifT. ^ 

1 thank Almighty God, though 1 have had 
hilt a short time allowed me, 1 find myself pre¬ 
pared for death, and iny thoughts set on ano¬ 
ther world ; and 1 tri.st in God’s tiierey, 1 am 
well weaned from setting my heail on this: 
yet I oannot but give so inueh of my little time, 
to set down in writing iny answers to some ca¬ 
lumnies raised since iiiy clos^e imprisonment, 
us well as what Mr. Attorney accused me of 
at the bar. I was lold, a very great person said 
1 was a spy of C'mmweirs. 1 was sent from 
England hy the liest and considerablest friends 
the king had then, w ith hills of exchange, and 
lettc:rs of very great importance to his majesty 
at Brussels ; I appeal to his majesty if I deliver¬ 
ed them not safe, an<l his answer to them^ 
when 1 returned : Which 1 had not bc^n above 
six (lays but 1 wa.s clapped up a close prisoner ^ 
ill the Gatehouse, and in extreme danger of 
my life for that journey. Before this, I hftd 
been a ye:ir in Lambeth-house a prisoner ; 
and after a prisoner in the Tow'er, when the 
usurper died, and near starving in every one of 
them : very ill treatments for a spy am] a pen¬ 
sioner ! My lord of Oxford and many others 
of quality, will 1 think, testify iny innocence 
in this point. 1 protest, before Goif I was never 
a spy or pensioner to Cromwell, or any other 
man. On Satimlay last 1 was brought down 
to the King’s-bencli bar, on an outlawry of 
high treason : 1 was asked what 1 had to say 
for myself, that judgment of death should not 
pass? 1 answered, That I was beyond sea 
when the outlawry came out; 1 thought the 
law allowed a writ of error to reverse it; 1 
prayed 1 might be allowed a trial for my life, 
aecAirding to tlie laws of the laud ; I urged 
the statute of Edward 6lh, which was ex¬ 
press for it; hut it sigiiifled uothing : 1 was 
condemned, and made a precedent; though 
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Mr. Holloway a little before had it ofiered him. 
I caanot but thinh all llie world will conclude 
hiy case very difTorciit: and why was it refused 
me ? Mr. Attorney accuseil me there for being 
one of those that were to kill tli^t king as soon 
as he came back from Newmarfet after the 
fire. J take God to witness, I never w'as in 
any design to take away the king’s life; neither 
had any man the impudeace to projiose so 
base and barbarous a thing to me ; ncitner was 
I ever in any design to luter the government 
of England. What 1 am accused of, 1 know 
so otherwise than by reports, and prints; which i 
1 take to be uncertain. So that it cannot be 
esqiected f should make particular answers to 
them. If 1 had'been tried, I could have prov¬ 
ed my lord Howard’s base reflections upon me 
to be a notorious falsehood ; for there were at 
least ten gentlemen, besides all the servants in 
the house, can prove 1 dined there that day. 

I have lived, and now die, of the reformed 
religion, a true and sincere IVotestant, and in 
the communion of the church of England. I 
have fouud the great comfort of the love and 


mercy of God, in and through my blessed 
Redeemer, in vchom I only trust; and I do 
verily hope lam going to,partake of that ful¬ 
ness of joy which 1 believe is in his presence : 
the hopes whereof do infinitely please me. 1 
thank God, 1 have no repining at my heart for 
the condition my sins have most deservedly 
brought me to ; 1 have deserved much wurstf 
at the bands of God ; So that I cheerfully sub¬ 
mit to this punishment, as being taken ofiTbiit 
a small time sooner. 1 do freely forgive all 
the world, even those concerned in taking away 
my life. As for the sentence of death passed 
upon me, I cannot but think it a very hard one; 
being denied the law of the land, as 1 think. 
To ^conclude: As 1 never bad any design 
against the king’s life, or the life of any man; 
so I was never in'any design to alter the go¬ 
vernment. 1 die in charity with all the world ; 
and thei'efore 1 heartily pray God to bless the 
church of Christ every where, these poor na¬ 
tions, and the king’s majesty ; and I heartily 
commend my soul to God’s infinite mercy, 
through my blessed Saviour, Jesus Christ. 


Remarks upon the Award of Execution against Sir Thomas Arm^ 
srnoNo; by Sir John Hawles, Solicitor-General in the Reign 
of William the Third. 


AT common law, if a person was beyoud sea 
when ail ouilawTy was pronounced against 
him, it was an error in fact, for which the out¬ 
lawry was to be reversed ; and it is an error in 
all outlawries hut for high treason to this day. 
By the 6th of Edward 6th, that error is taken 
away in high tfeason, but tliere is a proviso in i 
that statute, that if the |>oi*son outlawed shall 
within a year after the outlawry pronounced, 
yield himself to the chief justice of the King’s- 
bencli, and offer to traverse his indictment,^ 
and on bis trial shall be acquitted, he shall he 
discharged of the outlawry. Upon the con- 
atructioD of this statute, no judgment was ever 
given that I know of; and the rea.son is, no 
naan outlawed was ever denied a trial till this 
lime, if he was taken within a competent time. 
The reason of making that statute w'a.s this ; 
men would commit treason, aud nresently fiy 
beyond sea, and stay there till tne witnesses 
who should prove the treason were dead ; then 
return, and reverse the outlawry for the error 
of their being beyond sea ; and the witnesses 
hieing dead they were safe ; and therefore this 
statute takes away that error in part, though 
not in the whole, and doth in efiect say, that 
the nerson outlawed shall nut have advantage 
of that error, ^unless he comes aud takes his 
tiial within a com^tent time, which that statute 
limits to a year after the outlawry pronounced. 

This being plainly i^e sense of* the statute, 
mi iojua ike W dony the favour or right of a 


trial to sir Thomas Armstrong, which was never 
denied any person before nor since, where it 
was agreed that all the witnesses against the 
person accused were alive, as in sir Thomas 
Armstrong’s ca.se they were, barely upon the 
nuibble of'thc wuni * render,’ whtcli in no case 
that ever 1 read was diffcrencctl from * taken,’ 
hut in one case, which is Smith and Ashe’s 
case, in Cro. Car. in an outlawry fur debts 
against husband and wife, which will not ex¬ 
tend to, or warrant the judgment in this case ; 
and if there were hut a doubt in the case, as it 
cannot be denied there was, the outlawry ought 
to have been waved, or at least counsel ibr t|ie 
prisoner heard as t(» tiie point. 

It was a vain and unjust reason fand only 
tending to iucen.se the thing) assigned by the 
attorney, that the prisoner was one who actu¬ 
ally engaged to go, upon the king’s hasty coin¬ 
ing to town to destroy him by tlie way; 
whereas the prisoner offered to prove his inno¬ 
cence in that and other natters of which ho 
was accused : and efven that olyection against 
him was an invention of the attorney’s, for 
any thing appear#^ but then it was resolved to 
stop at nothing, and success had made them 
fearless. Fitzbarris and Colleilge it was owned 
bad hard measure, and tiiat their cases might 
be forgotten, their quarters were buried ; hut 
sir Thomas Armstrong’s were exposed, though 
the proceedings against him were equally an 
unjustifiable as ta the other two eases. 
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308. Proceedings ou a Writ of Inquiry of Damages* between his 
Royal Highness Ja.mes Duke of York, in an Action upon 
the Statute de Scandalis Magnatum,t and Titus OatEs,! in 
the King’s-Bench: 36 Charles II. a. d. 1684.§ 


His royal bifbnesis tbeiluke of York, haTing* 
broujfbt an actron against Titus Oates, grouniied 
upon the statute de Scandalis Magnatiini, fur 
Very slaaderous and opprobrious words, the de~ 

* As to the Writ of Inquiry to assess da- 
ma^es, and th& execution of it, see the Books 
of Practice and the Law Dictionary, title 
“ Judsjment 1;** title “Writ of Inquiry to 
a.s 3 ess Damages.” Under the lii*st of these 
titles in the Law Dictionary, edition of 1809, 
it is said, “ the number of jurors sworn upon 
this inipiest need not be contined to twelve 
and the same is laid down by Mr. Chrislian in 
a Note to $ Blacl^st. Comni. 398 ; but no au- 
tliority in suppor: oi'thc position is cited except 
tills Case of IKites : idea quarc. It appears, 
(J Blaekst. Comm. 398. Law' Diet. tit. Judg¬ 
ment 1), that llic judgment out of wliieh 
llie Writ of Jiifjuiry arises, “ the shenlf is 
conitininded, that by the oaths of twelve honest 
and lawful men, lie inquire,” <Scc. For the 
trial of issues in civil suits, the shcriiTis com¬ 
manded, “ that he cause to conic, iScc. twelve 
fiC;; and lawful men, fkc. to recognise the 
truth,” iSce. See Law Diet, title Jury IV. As 
to the Writ of Inquiry in Replevin, see Sel- 
wyn’s Nisi Prius, Replevin, sect. 9. 

t As to the action for Scandalum Magnatum, 
■ee Selwyn’s Abriilgenicnl of the Law of Nisi 
Prius, chap. Slander. 

J See, in this Volume, the Reports of his 
Trials for Pei jury on the 8th and 9lh days of 
May, 1685. 

§ Of the frequency, about this time, of prose¬ 
cutions for defamatory speeches and w ritings, 
a notion may bo formed from the following 
))nKsages extracted from Narcissus LuttrelVs ^ 
MS. Brief Historical Relation,’* &c. 

“ Nov. 28th, 1602, being the last d^ of the 
term, Mr. Pilkington, late sheriff of London, 
came into the court of Kiu^’s-lieuch, and ren- 
deixHl himself into custody in discharge of his 
bail, in the Scandalum Magnatum by the duke 
of York against him. 

y May 3d, 1683, was a trial at bar in the 
■ King’s-betieh, in a Scandalum Magnatum, 
brought by the duke of Drmond against Mr. 
Will. Hatheiington, for speaking these w'ords 
^ of liim; that he was a Papiai and in llie Irish 
I plot, and guilfy of high treason, to his damage 
[ of 10,00(V. This was tried by a siibstautial 
jury of the county of Surrey: the witnesses 
that proved the words were Narrative Smith 
and justice Warcup, who swore very home; 
but the defendant making little defence, the 
Jiirj, without going from the bar, found for; 


fendant suffered judgment to go against him 
by default, anti thereupon a wtit oHnquiry was 
token out, directed to tlie sheriff or the county 
of Middlesex, to enquire by a jury of that county 

the plaintiff, and gave him 10,000/. damages f 
u))on which Hatherington rendered himself 
into custody* in discharge of his bail. 

“April 30, 1681. In tlie afternoon, at tha 
Nisi Prius for the county ol‘Middlesex, before 
the Lord Chief Justice Jolferyd, George Caw- 
dron, steward to the earl of Clare, was tried 
upon an information for speaking very scan¬ 
dalous and seditious words of his majesty and 
the got^crninent, and was thereof found guilty^ 

“ May .id, was a trial at the King's-bench 
bar, in an action of Scandalum IVfagnatum, by 
his Royal Highness, brought against John 
Dutton Colt, esq. a member of parliament for > 
the borough of Lemster, for very scandalous 
word.s spoken of the Duke, wliich words being 
fully proved, the jury went from the bar, and 
presently came in an d found for the plaintiffp 
and gave him damages to 100,000/. 
f “ His Royal Highness, some time since, 
commenced an action of Scandalum Magnatum 
against Sir Francis Drake, bart. of the county 
of Devon, for words spoken by him of the 
Duke about four years since; which he hearing 
of, anil that a writ was coming down te arrest 
him, thought fit to abscond, and is since gone 
beyond sea, and has, as is said, disposed of his 
estate, thinking it better to have his liberty in 
a foreign country, than be laid up in his own 
for 100,000/. 

“ His Royal Highness has brought his ac¬ 
tion of Scandalum Magnatum against Dr. 
Titus Oates for words; and not being able to- 
find bail, he was committed to the Compter, 
and since turned over to the King’s-bench 
prison by Habeas Corpus. 

“9th. Edward Nosewortby the youiim, 
esq. pleaded at the court of King’s-bencli Not 
Guilty, to an information for these words: He 
hoped to see the judges hanged that tried Fi tz- 
harris. 

“ 12th. George Cawdron, convicted some 
time since for seditious words, came to recei le 
the judgment of the court, which was to pay a 
fine of 100/. to stand [qu. in the pillory] m thie 
Palacc-yard, at Westminster, and in Clare i- 
inarket, to find sureties of his good behaviour 
for life, and he committed till this be done. 

“ 31st. Robert Julian came to the court 
of King’s-bench, and pleaded Not Guilty to an 
iiifomiation, for making and publishing that 
scandalous libel, being a ballad to the tune of 

Old Simon the King.” 

June lltb. Frandfi Smitb, bookseller. 
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wliat damages the prainti(riiad giMtained tbere-^ 
by, and u(»on a niotiun made at tlie court of 
Kiug'^-beneh, a day was given to the defen- 
dantp to shew caij^c why that writ of inquiry 
liioqld not be executed at the bar of thal.roiirt, 
which bo not doing, it was ordered, that it 

at the FJeidiaiit and Castle, in Cornhill, was 
tried betbrfe the Lord Chief Justice Jefferys, 
upon an iiiforuiation for printing and publlsli- 
iijg a scandahjus libel called Tlic Rarec SFicvv, 
of which he was found guilty. 

“ June IBih. Some time since the duke of 
York brought bis action oi' Scandaluin Mag- 
nalum against Dr. Oates, upon which lie was 
arrested and committod for want of bail; he 
thought it not fit lo stand a trial, .so l(>i judg 
ment pass by default, upon which a Writ of 
Enquiry of duniages was mov ed for, anil or¬ 
dered to be at the King’s-bench b:ir lliis day ; 
'which accordingly camc'on, and a jur^ was 
sworn, the shends of Middlesex atiendiug: the 
words.were proved very fully, being very scan¬ 
dalous, with several ether iiudicious wulils of 
his spoken of his Roj^al llighue-ss; so that the 
jpry assessed damages to 100,000/. and 'iOs 
cost§ of suit. The words were spoken two or 
three years ago; and the dcftiidaiil marie no 
defence at all, nor did any one upjttar for 
faiih. 

“ One Hindmarsh, a bookseller, convicted 
of printin'^ and publishing a blasphemous libel, 
entitlnl, The Presbyterian’s Pater Nostcr, was 
^ sentenced lo pay the fine of 20/. 

“ FraiWis Smith, convicted lately of printing 
and publishing that Jiiad, called, The Ri.ree- 
8hew, was brought the tOth to the King’s- 
bench bar, and sentenced to pav a fine of oOO/. 
tostanrj|in the pillon* at the l^alacc yafd, at 
Westminster, at the Temple, and at the Royal 
Exchange, and the libel to be burnt by tlie 
coiDinoii hangman, and to have a paper set on 
him s'lgnify'ing his crime ; to find sureties for 
his good behaviour for life, and he committed 
till all this be done. 

“ TVov. 3d, 1684. Robert Nicholson and 
Wm. Dalby, two of Oates’s men, pleaded N<»t 
Guilty to inibrmationsfor speaking scandalous 
and seditious words of the King, the Dqke, and 
the Goverinnent. 

“ Nov. 12th. One Harris, an attorney, of 
Windsor, convicted of speaking seditious words 
against the king, vva«i sentenced to pay twenty 
nobles fine, and to stand in the pillory at Read¬ 
ing, Abingdon, Newbury, and Windsor. 

** The same day also, Julian, secretary to 
the —, convicted for publishing many 
icandalous libels, was sentenced to pay 400 
marks tioc, to stand in the pillorv ai West¬ 
minster, at Charing-cross, and at 6ow.street, 
aiidm be bound to his good behaviour during 

life. 

«** 13tb, was a trial at the King’s-bench bar 
ggainst Mr. £dw. Nosewortby, for seditious 
words, in saying,' He hoped to live to see the 
judges hanged that tried Fitzharris. This was 
laid to be done in Wiltshire, but the witnesses 


-Proceedings ie/ween iht D. of F(?rA:*fl2S 

should be executed at the bar on this day,‘%nd 
that the high sherlft* should appear aud attend 
the execution of the writ in person. According-* 
ly this tlay sir Peter Daniel, kt. and l^muel 
Dttshwood, esq. the then sheriffs of the county 
of Middlesex, came into this court, and being 

testifying the words to he spoken in Dorset¬ 
shire, he was acquitted. 

** IMli. Nathaniel Thompson, the popish 
prittic4‘, was hroiiglit to the court of King’s- 
bencli, and pleaded Not Guilty^to an indict¬ 
ment fill' printing aud publishiug a .scandabus'' 
popish hhel, entitled, The Prodigal l^on re¬ 
turned home; which denies the king’s supre¬ 
macy in ccclesiusticiil iifiuirs. 

“ 20lli. Elias Rest, convicted some lime 
since for drinking a health to the memory of 
pious Stephen Colledge, was brouqht to the 
court of Kiug’s-heuch, and sentenced to pay 
1,000/. fine, to staiul in the pillory at West¬ 
minster, at the. Kxehang<s and at Gitildliall, 
fvvr th<‘ Epaee of an h'uir; be bound lo liis good 
behuviom ioV life, aud be committed till this is 
done. 

“ 2i;u'i. ?^atlj;iiiiel Tlunupsou was tried 
there t r.i'mtin;;" M.fl piihushiiig a scandalous 
popifsh libel, tailed. The Prodigal v« turned 
home, luul llijiTof found ti>.idty. 

2ulh. jir. Butler, of NorlhattipU»nshirc, 
convieted the last a.s>izos, for prcsentiiiu: and 
reading the Address of (he Freeholdev.s oflhut 
ceiuitv to the Knights of the Shire for the last 
ParliuuK n:, was brought lo the court of King’s- 
bcnch to receive the judgiueiit of the court, 
which w as to pay a fine of .'lOO marks, to find 
siirelics for his good behaviour for life, and be 
commitled till ihis is done. 

“ Jan. 23<l, l6r>4-5. Being the first day of 
term, several pcM'soiis apiicared at the court of 
King’s-bencli, being bound tberelo, and had 
their appearances recorded. Then akso, Miles 
Fleetwood and sir Tlininas Saruwoli pleaded 
Not Guilty, for publishing, printing, and mak¬ 
ing a libel called, An Addivss to the Knights 
of tlic Sliirc for tlie County of Noilbainptoii. 

“ 23d. Mr. Henry Baker plcadcal Noi Guilty 
to an inforumtioii for scai)dalou.« words alsjut 
the duke of York; as also one Norden did to 
an indictment for publishing the scandalous 
libel in vindication of the lord of Essex. 

“ Then, also, sir Senvip Howe pleaded Not 
Guilty to an infonnaliou for speaking most ro 
llecliiig words on the duke of York. 

“ Feb. ll- The same day Dalby and to- 
cholson, Oates’s two men, convicted lor speak¬ 
ing seditious and scaudulous words against [us 
late mayesty and ibe ))re.sent king, were sen¬ 
tenced each to pay 10/. fine, find suretie.s lor 
liic, and stand in ilie pillory in all the remark¬ 
able parts of the town. 

Nov. 16, 16B6. The court passed jiidg- 
ment on the attorney, Mr. Edward AVhitaker, 
being convicted of speaking words against king 
Charles the First; he was adjudged to pay, 
when taken, 100 marks line, and be imprisoned 
till paid.” 
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}Ai^ at tho table at the judges feet, weret 
dttripg the esrecutioB of writ, borered. Mr. 
Thomas Rous the ^hen Under-Sheriff managed 
it, and proceeded in this manner. 

XJnder-Sheriffi Crier, call sir Charles Lee. 

Crier, VOus avez sir Uharles Lee. [Who 
was sworn thus J - 

Under-Sheriff. You shall well and truly en¬ 
quire of damagfes, between the most illustrious 
prince James duke of York and Albany plain¬ 
tiff, and Titus Oates defendant, and therein a 
true verdict give according to your evidence. 
jSo help you God. 

Tile rest were sworn thus : 

Under-Sheriff, Sir William Hill, sir Richard 
OowntOD, and sir John Berry ; the same oath 
your fbremiqi hath for his part taken, you and 
every o^ou for yoilr parts, shall well and truly 
keep. help you God. 

ifndcr-Sherif. Thomas Harriot, Thomas 
Row, and Walter Brydall; the same oath, dec. 
£dward Guise, Thomas Done, and William 
Wood ; the same oath, &c. John Sharp, and 
Nekciniali Arnold ; the same oath, dec. 

Will you please to have any more than twelve 
sworn P 

L, C. J. (Sir George Jefferies.) How many 
do you use to have P Pray swear an odd number 
as you used to do. 

Under-Sfteriff, Then 1 will swear three more, i 
and that will be j ust fifteen. I 

Francis Stevens, Nicholas Baxter, and John j 
Kirk. The same oath, 6cc. The names of 
them that were upon the Inquiry : sir Charles 
Lee, knighf, sir William Hill, knight, sir 
Richard Downton, kt. sir John Berry, kt. 
Thomas Harriot, Thomas Row, Walter Bry- 
dall, Edward Guise, Thomas Done, William 
Wood, John Sliarp, Nehemiah Arnold, Francis 
Stevens, Nicholas Baxter, esquires, John Kirk, 
gent. 

Under^Sheriff. Gentlemen, yon are sworn, 
bear the king’s writ. 

L, C. J. Ay, read it to them. 

Under-Sheriff. “ Charles II. by the Grace 
of God, of England, Scotland, France and Ire¬ 
land king, defender of the Ikitb, dec. to the 
sheriff of Middlesex, Greeting ; whereas the 
most illustrious prince James duke of York and 
Albany, one of the nobles and peers of 
England, our most dear and only brother, 
who as well, &c. lately in our court before 
us at Westminster, by bill without our writ 
impleaded Titus Oates, then in the custody of 
the marshal of our Marshalsea, before us being, 
for that whereas in a statute made in the par¬ 
liament of Richard q, late king of England after 
the conquest, held at Gloucester in the second 
year of bis reign, amongst other things : it is 
ordained and strictly prohibited, ‘ That from 
< thence none should be so hardy to devise, tell 

* or relate of the prelates, dukes, earls, barons, 

6 and other nobles and great men of England, 

* nor of the chancellor, treasurer, or clerk of 
«the privy-seal, steward of tho King’s house- 

voi. x. 


I ‘liold,juRlbe8oftheooe or the other Iteiioh. 

I * nor of other greet officers of the kingdom 
‘ aforesaid, any false ^ews, lies, or any such 

* fiilse things, whereby scandal or disco.d wkh- 

* in the said kin^om might arise ;^and whAo- 
ever should do this, should incur and have tho 
penalty otherwise thereon ordained by the 
statute ofWestmmstef the first, as in tb*e sta¬ 
tute aforesaid is more fully contained. And 
whereas the 4tb day of December in the 35th 
year of our reign,and long before ffie yearly 
rents, issues and profits arising, or due and pay¬ 
able Ibr or bv reason of the general post-otioe 
whbin this kingdom of Eng^nd, for the car- , 
riage of lettm, before were erected and yet are 
establish^ upon the said most illustrious prince 
James duke of Yor'k and Albany. Tlie afore¬ 
said Titns Oates the statute aforesaid not consi¬ 
dering, but the good name, state, oredit, digqity 
and honour of the said James duke of York and 
Albany, our brother, devising and malidonsly 
intending to hurt and detract, and him the said 
James duke of York and Albany, our brother, 
into the great displeasure and hatreil of us, and 
of the peers of this kingdom of England, and 
also divers other venerable pereons our subjects, 
to bring, out of his meer malice and envy had 
and forethought, the aforesaid 4th day of De¬ 
cember, in the year of our reign the 35th, at the 
parish of St. Martin in the fields in the county 
of Middlesex aforesaid, upon a certain dwcourse 
then had and moved by and between the afore¬ 
said Titus Oates anikdivers of our liege neople. 
of and concerning the aforesaid James oukeof ^ 
York and Albany, our brother, and of and con¬ 
cerning a certain letter in the hand of the afore¬ 
said 'ntas Oates at that time being, divers false 
news and horrible lies of the aforesaid James 
duke of York and Albany, our brother at that 
time, and yet being of the peers and nofiles of 
this kingdom, in the presence and bearing oi* 
divers venerable persons, publicly, falsly, mali¬ 
ciously and soandahmsly said and related; and 
with a loud voice pufaliBiied in tbesb English 
words following, via, ‘This l^ter* (the &ter 
aforesaid, so in the hands of the aforesaid Ti¬ 
tus Oates, as is beforesaid being, meaning) 

‘ cost me’ (the said Titus Oates, meaning) ‘ nine 
‘ pence, and might have been brought for a 
‘penny, 1 (himself the aforesaid Titus Oates 
meaning) ‘ know nobody is the better for. it, 

‘ but that traitor James duke of York^ (foe 
aforesaid James duke of York and Albany 
our only brother meaning.) And foe afore¬ 
said Titus further devising and malici¬ 
ously intending foe aforesaid James duke ff 
York and Albany, our brother, into the hatred 
of us, and the pem of this kingdom of Eng¬ 
land, and also of divers other venerable persousi 
and our subjects to bring; out of bis meer ma¬ 
lice and envy, had and tbrkhougbt, the 4th day 
of December, foe year abovesaid, at the parish 
of 8t. Martin in fhe fields albresaid, in the 
county of Middlesex aforesaid, upon a certain 
other discourse then had and moved by and 
between the aforesaid Titus Oates and several 
of our liege people pf and concerning the 
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aforesaid James duke of York and Albany our 
brotbpr, and of and oonccroingf a certain letter 
in the hands of the aforetsaid Titus Oates, at 
tUattin^ tieing', divers other iaise news and 
hornble lies of the aforesaid James duke of 
York Aud Albany, our brother at that time, 
and yet being one of the nobles and peers of 
this ktngdom of England, and our only brother, 
in the presence and hearing of several venera¬ 
ble persons, publicly, ialsly,^ maliciously and 
scandalously said, related," and with a loud 
voice published, viz. * This letter’ (the afore¬ 
said letter so in the hands of the aforesaid 
Titus Oates, as is beforesaid being, mean¬ 
ing ^^cost me’ (the aforesaid Titus Qate$ mean¬ 
ing) * nine pence, and might have b^n afforded 
• * fov a penny, 1’ (hinself the aforesaid Titus 
Oates ineauing) < know nobody is the better for 

* it, but that traitor James duke of York’ (the 
aforesaid James duke of York our only brotlier 
meaning.) And atterwards, to wit, the 3th 
day of December in tbe 35th year above- 
said ; the aforesaid Titus Oates farther devis¬ 
ing and maliciously intending the said James 
duke of York and Albany our brother to scan¬ 
dalize, and into tbe further displeasure and 
hatred of us, and of the great men of this 
kingdom of England, out of his meer malice 
and envy, had and forethought, at the parish of 
Et. Martin, in the fields aforesaid, in the county 
of Middlesex aforesaid, the said fifih day of 
December in tbe year abovesaid, upon certain 
other discourse of the said James tliikc of York 
and Albany, divers false news and horrible lies 
of tbe aforesaid James dukeof York and Albany, 
publicly, faisly, and maliciously said, related, 
and with a loud voice published, to wit* That a 

* letter in tbe bands of the aforesaid I'itus at 

* that time being, cost him the aibi*esai(l Titus 
^ nine pence, but might have been brought for 
‘ one penny, and that he knew no body to be 
‘ the better for it, but that traitor James duko of 

* York.’ And tbe aforesaid Titus Oatesfurther 
coDtiivingaud maliciously intending the afore¬ 
said James duke of York and Albany, our only 
brother, into the further displeasure and hatro<J 
of us, and of the great men of this kingdom of' 
England, and alw of divers other venerable 
persons, and our subjects, to bring, out of his 
rneer malice and envy, Lad aud fbrelbought 
the 6th day of December, in the 35th year 
abovesaid, at the parish of Si, Martin iti the 
fields, afbresaid, in the county of Middlesex 
aforesaid, upon a certain discourse at tliat time 
had and moved by and between the aforesaid 
Titus Oates and several of our liege people, of 
and concerning the nfovesaid James duke of 
York Mid Albany, our brother, divers other 
false news and horrible lies of the aforesaid 
Jemes duke our only brother, at that time, and 
yet; being one of the nobles and peers of tliis 
loAgdom of England, in the presence and hear¬ 
ing of .divers venerable persons, publicly, faisly, 
malidously and scandalously said, related, and 
with a loud voice published in these English 
words following, to wit * the duke of York’ (the 
afbresaid James duke of Yoik aod Albany, our 
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only brother, meaning) * is a traitor.’ And thb 
afbresaid Titus Data further contriving, and^ 
maliciously intending the^said James duke of 
York our brother, into the hatred of us, and of 
tbe great men of this kingdom of England, 
and also of divers other venerable persons, and 
our subjects, to bring, out of his iiieer malice 
and envy, had ana forethought the aforesaid 
6th day of December the year abovesud, at 
the parish of St. Martin in the fields, in' the 
county of Middlesex afbresaid, upon certain 
other discourse at that time had and moved by 
and between the aforesaid Titus Oates and 
divers of our liege people, of and concerning 
the aforesaid James duke of York and Albany, 
our only brother, divers other false news and 
horrible lies of the aforesaid James duke of* 
York and Albany, our only brother, and at 
that time and yet being one of the nobles and 
peers of this kingdom of England, in the pre¬ 
sence and hearing of divers venerable persons, 
publicly, faisly and maliciously said, related, and 
with a loud voice published ; to wit, * that the 
< said duke of York was a traitor.’ By reason 
whereof the said James duke of York and 
Albany, our only brother, in bis reputation, 
honour and dignity is very much hurt and 
scandalized. And the said James duke of York 
and Albany, the grace, good opinion and esteem 
which we aud others the great men of this king¬ 
dom of England before towards him James 
duke of York and Albany, did bear, utterly lost, 
and divei*s rumours and scandals between very 
manv nobles and peers of this kingdom of 
England, and other our *mbjects, by tne occa¬ 
sions afbresaid, within this kingdom of Eng¬ 
land, arc arisen and divulged, and great scan¬ 
dals and discords by •’ccasiou of tbe premises 
between him the aforesaid James duke of York 
and Albany, and divers nobles and great men, 
and other subjects of this kingdom of Eng¬ 
land, are arisen ; and daily more and more in 
the like may arise, to the great disturbance of 
the peace and public tniii<{uillity of this king¬ 
dom of England, aud in contempt of us and 
our government of this kingdom of England, 
and to the great scandal and grievance of him 
James duke of York and Albany, to tbe da¬ 
mage of him the said James duke of York and 
Albany, om* inost'dear brother, 100,000/.: As 
he then said, and thereupon in our court b&- 
fore us it was k(» proceeded* that the aforesaid 
James duke of York and Albany, our only bro¬ 
ther, his damages ag ainst the said Titus Oates 
by occasion of the premises ought to recover; 
But liecauseitis nut known to our court before 
us, what damages the aforesaid James duke of 
York and Albany, our brother, hath sustained, 
as well by occasion of the premises, as for his 
costs and charges by him aliout his suit in this 
behalf expended. Therefore we command you 
xhat by the oaths of good and lawful men of 
ybur bailiwick, you diligently enquire what da¬ 
mages the afbresaid James duke of York and 
Amny hath sustained, as well by occasion of 
the premises, as I'or his costs and charges by 
him about his suit in this behalf, ejependeo, 
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and theinquiffltion which thereupon you shall 
take, you shall have before us at Westroinster 
on Wednesday next aiior three weeks of tlie 
Holy Trinity, under your seal, and the seals of 
them by whose oath you take ttiat inquisition) 
distinctly and openly you send, and this writ. 
Teste sir Geoqgre JeAeries, Knight and Baronet, 
at Westminster the thirtieth day of May, in 
theyear<^our reign thethirty-sixth. 

Hi. Swift. -Henley.'* 

You are to enquire what damage his royal 
highness the plaintiff has sustained, by mcunK 
of^hc premises; as also, what costs he has 
been at in this suit. ^ 

Mr. Hanses. May it please your lordship, 
you Mr. Sheriffs, and gentlemen of the jury, 
his royal highness the duke of York is plain¬ 
tiff, and Titus Oates is the defendant: and 
this is, in an action of trespass and contempt, 
grounded upon the statute of Scandalurn Mag- 
natum, wherein bis royal highness sets forth, 
that whereas such a statute was made, prohi¬ 
biting the slandering the great men and {leers 
of the kingdom, and the plaintiff being the 
king’s only brother, and a peer, the defendant 
upon a discourse between liim the defendant 
and some other persons, about a letter that 
the defendant bad then in bis hands, publicly, 
falsly, and with an intent to scandalize the 
plaintiff, spoke these English u ords: ‘ This 
Letter* (meaning the letter then in the defen¬ 
dant's hands) * cost me* (mcaiiing the de¬ 
fendant) nine pence and might have been 
brought for a penny ; I (meaning the defen¬ 
dant) ‘ know nobody is the better ' for it, 

‘ but that traitor James duke of York ;* mean¬ 
ing the jdaintiff. 

Gentlemen, this is not all, the Declaration 
goes on further, and says, that the defendant 
intentling further to scandalize the plaintiff, the 
Gtli of December in the 35th year of this king, 
upon a discourse had and moved by and be¬ 
tween him the defendant and some other per¬ 
sons, in the presence of‘ divers venerable per¬ 
sons, said these worris of the plaintiff: * The 
‘ duke of York* (meaning the plaintiff) * is a 
traitorand this is laid to the plaintiff’s 
damage of 100,000/. : the defendant has not 
pleaded, and the plaintiff has signed his judg¬ 
ment ; and now you, gentlemen, are to enquire 
of the damages. 

Att. Cen. (Sir Robert Sawyer.1 \^ou ob¬ 
serve, gentlemen, the wonis are acanowlcdged 
by the defendant’s default, and not pleading; 
BO that they were spoken is owned by him, and 
ou are to enquire only of the damages: and, 

think, there will need nothing to said for 
fhe aggravation of them, they are words of the 
highest nature, in respect of slander and scan- 
d^, that can be sj^en or thought of, accusing 
him of treason. We shall only call you some 
witnesses to prove this way of discourse to be 
his constant hal»t in all places, and among all 
persons and company, inyeighiiig against the 
Bcvemment, and panicularly against his royal 
bighness the plaintiff; and then yon will, I 


know, give sndli damages as may be fit to re¬ 
pair the plaintiff’s honour. 

. Sol. Gen. (Mr. Finch) We will call some 
witnesses to nveyoiian account how he uses, 
to treat the |uaintiff in all companies, and we 
shall begin with Mr. Smith. And the truth is, 
the proving of* the words, will demonstrate tlie 
malice of them ; and the manner and circum¬ 
stances of speaking, will make them appear to 
be such, as need nothing to be said for tlieir 
agmvation at all. Swear Mr. James Smith. 

-Under-Sheriff. Tbe'evidence that you shall 
give to the sheriffs and the jury, sworn about 
the maiter in question, shall l>e the truth, the 
whole truth, and nothing but the truth. 

Sid. ben. Mr. Smith, pray will you tell the 
court and the jury, what you Jiave heard the 
defendant Oates say ofliis royal highness. 

Smith. At the last Westminster parliament, 
as I was sitting in a coffee-house, I saw Mr. 
Oate^, he had a letter in his hand, and he said, 

* This letter cost me nine pence, it might have 
< been brought for a penny, I know nobody 

* tliat is the better for it but a .traitor,’ to the 
best of my. remembrance he said, * the duke 
‘ of York.^ 

Ait. Gen. Swear Mr. Penniston Whaley. 

G Vhich w'as done.] What words did you hear 
r. Oates say of his royal highness ? 

Whaley. Tlie time w*as cither the Easter or 
Whitsuntide after sir Thomas Gascoigne’s 
trial. 

Sol. Gen. What were the words you then 
heard him say 'i 

Whaley. It was at the bishop of Ely ’s table at 
Ely house. 1 had received the Sacrament at 
the chapel there tliat day, and so had the 
Doctor too; it was upon Easter-day or Whit¬ 
sunday, 1 suppose, because 1 never used to 
receive the Sacrament hei’e in town, but one 
of those two times, and Dr. Oates and 1 were 
sitting there, and some discourse happened 
about sir Thomas Gascoigne’s .Trial, and he 
fell very foul upon the jury, and said, * They 
‘ were a company of profligate villains’ (or 
some such expressions as lie was wont to use) 
and said, ^ He would have them attainted.’ 
Then said 1 to him. Doctor, you are a good 
man at a matter of fact, but, 1 doubt, you are 
not so at a matter of law. Upon tliat, we came 
to some high wonis about that and otlier thiugs, 
and among the rest of the discourse, he said, 

* The duke of York was a traitor.* Upon that 
I said to biro, Doctor, you lie under a great 
error in that, 1 suppose, by mistajdng.a sta¬ 
tute made against popery; says he, ‘ No 
* matter for that, 1 say he is a traitor.’ Then 
there were some other disccMirses happened 
afterwards, and I began to reply, and growing 
both of us pretty warm, the Doctor called to 
his two men, his myrmidons, that used to be 
always with him, and follow liira up oiid 
down ; said 1 to him, Nay, Doctor, you need 
not call your men to your assistance, tb^e is 
nobody here will hurt you ; do you think the 
bishop of Ely’s table is not a protection good 
enough for any body that comes bece r ^ 
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L. C*/. Wlme vastUiSy Sir, my do you 
My f^^WhaUv.rAt the biahop of jEly’a table. 

I*. C»X Was the bishop there, then ? 

Il1bd%. He was at the table, but at n great 
mlilioe fiom us, the Doctor and 1 Mt at the 
lower end of the table. Afterwards I begged 
the %whop of Ely’s pardon, for being so hot 
and kNid at his table; says the bishop to me, 

* I tbanh kindly lor h, none of us dare talk 

* with him.’ 

£. C. J. And tbia you say was at dinner 
' after the Sacrament was over? 

Wkal^. Yes, it was M. ^ 

Mr. N 0 rtft, Then swear £dw. Johnson. 
[Which was done.] 

Att Gen, Mr. Johnson, Pray will yon give 
the court and jury an account, what uiscourse 
youhave heard ftom the defendant, Mr. Oates, 
against the plaintifT. 

JokMOfi. Upon the CiSrd of August, 1680, 1 
met Dr. Oates, and said, good-inurrew Doctor, 
aU things will go well now— 

L. C. /. You mean him they call Dr. Oates, 
I suppose. 

Jokfmn. Yes, they used to call him so; 
said 1, good-morrow Doctor, all things will 
go well now, for there is a parliament to meet 
in a little time. ‘ No,*, said |ie, ‘ not till York 

* is either banished or hang^; but of the two, 
‘ hanging is the fittest for him.’ Said ], do 
not talk so, Doctor: says he : <1 spcali no- 

* thing but what is true ; he has a good bro- 
‘ tber, but he takes all the courses in the 

* world ^ undo him :* and then the Doctor 
and my lord Howard went aivay together. 

Sol, Gen. Swear Randall Bowring. [Which 
was done.] What have you heard Mr. Oates 
say of the duke of York r 

Bowring. About ftie middle of October 1679, 
there were feveral persons at dinner with the 
Doctor. . 

JL C. J, What Doctor, prithee ? 

Bearing, Mr. Oates. 

L, C, J, Mr. Oates we know very well, but 
we do not so well know who this Doctor is. 

Bowring, They used to call him Doctor, or 
1 should not have taken upon me to give him 
the title. 

L. C, J. Well, go on : there were several 
persons at dinner with him, and what then ? 

Botpring, There happened Some discourse 
concenriiig his royal highness. 

L. C, jC- Where was this ? 

Bowring, At his lodgings at Whitehall: and 
a gentleman tliat was there, said, Incase his 
royal highness were a papist, how sfionld we 
be secure, that in case he come to the succes¬ 
sion of the crown, he would not bring in popery 
among as f Ttien the Doctor replied, * 1 would 

* ugt^ha^e you trouble yourself about that, for 
^ be ahali be banged iiefore that time.’ 

'Alt. Gen. What have you heard him say 
any where^el^ ; nt Foster-Lane, or any other 
]]fiMe f 

Bowfii^. After the sermon be had preached 
thereat l%tti^oLane church, the church-war¬ 


dens, and some of the paridi, invked him into 
the vestry to drink a gm of wine. 

JL C. /> What P He made as if he would 
preach there? 

JBowring. He did preach there, and tlien the 
church-wardens invited him to dinner; but 
then he asked them, * If ever any of them bad 
‘ dined with James duke of York, at any of 
< the leasts of the city, where the duke usd to 
‘come sometimes F* To which none of them 
answering a word, he replied, ‘ He would not 
‘ dine wim any man that had wito the devil*’ 
And so would not go to dine with them, hut 
went,aad diued aifti private brosicr’s by London- 

X. C. J, An excellent gospel-preacher upon 
my word. 

AU, Gen, What brasier was that? 

Boa ring. Truly I do not well know hid* 
name. 

Au. Gen. Where did be live ? 

Borvring. By I/>ndon-Wall. 

Sol. Gen. Then sw ear Mr. Fairfax. [Which 
w as done.] Pray, Sir, tell my lord and the jiiiy 
what words you heard this "man sjieak ot his 
royal highness. 

Fcirfix. May it please your lordship, in 
August 1679, 1 hiippcticd to come into the 
company of Oates the defendant, upon the ac¬ 
count of an election that was to be of parlia¬ 
ment-men for Grinstead in Sussex, by the 
means of one Auckland; Oates was to go down 
thither in my lord Wharton’s coach, and theu 
we came first to be acquainted and afterwards 
we frequency did eat together, and became 
very w'ell acquainted. And in rav lord Scrogg’s 
time, when lie was lord chid justice, there 
w as some presentment intended to be brought 
in by the grand jury here at the term, against 
Ills royal highness tor being a Papist, and iibt 
eoiring to church, and this Oates was tiie 
main prosecutor of it. He w'as used often to 
come up to me, and speak to me w*hen he met 
me ; and 1 w as about that time walking in the 
court that was built up here for the trial of the 
lords in the Tower; it was after that grand 
jury were dismissed, which was done a day or 
two before they used to be dismissed in the or¬ 
dinary course, and walking there I met Oates, 
and said 1 to him. Doctor, now you are non¬ 
suited, what will you do now ? * Oh, says he, 

‘ We will do well enough ; there will be a qes- 
* sions after the term, and there we will athim 
‘ again ; and we will have no more regaid Ibr 
‘ him, than if lie were scavenger of Kent- 
‘ street.’ And upon that he was called away 
from me, and he wont away. 

Sol, Gen. Swear Mr. Philips. [Which was 
done.] 

Au, Gen. Come, Mr. Philips, will you ac¬ 
quaint my lord and the juiy, what you have 
heard Oates say of the duke of York I* 

Philips. In or about Januaiy (1678) may it - 
please your lordship, J was in the company of 
one Deacon, at Oates’s lodgings at Wbiteriall. 
where Mr. Oates said, ‘ He hoped to aaeyovr 
‘ or our master James’ (meaning the duhe ef 
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York, his iv^ highness I suppose} * nt thft 

* bar of the Hoase of Commonfi; ana it 'would 

* Ik no disparagement to bin to appear there, 

* for there were better men members of that 

* House than he was.’ 

X. C. X Pray what was the occasion of this 
discourse ? 

Phiiipi, Truly, it was a discourse of his 
own; he ran it on, we talked but little to him. 

L. C. J. Who did he apply himself to in 
that discourse P 

Fhilipt, To us two, Mr. Deacon and I. 

X. C. J. How came he to mention your 
master James, bad you any reldtion to the ser¬ 
vice of his royal highness P 

Philips. No, my lord, we had not; hut he 
said, either our master, or your master: he 
run on in such kind of discourse as be used 
to do. 

X. C. J. But do you think he intends his 
royal highness, when he named your master 
James? 

Philips. 1 could not imagine he did mean 
any body else. 

Alt. Gen, Then swear William Aslilock. 
j Wiiich was done.] Pray will you acquaint 
lord and the jury, what words you have 
him speak of his royal highness. 

Askiock. May it please your lordship, in 
J aster-Term 168?, Dr. Oates- 

Att. Gen. Mr. Oates, you mean. 

Ashlock. Mr. Oates went out one morning, 
with Dolben and Robin Nicliols, two of his 
men, irom his lodgings at Whitehall, and while 
he was dressing, he said he went out, in order 
to draw up a bill of indictment against the duke 
of York; but he did not do it, because he was 
otherwise advised by some persons as I heard. 
Then at Michaelmas, t68?, when he was going j 
to dress him, 1 held tlic bason to him to wash,! 
as he commonly had two or three every day to 
wait upon him to dress him, there came in a 
gcutlemou, that came newly out of Sussex, 1 
cannot remember his name: he asked him how 
all friends did in Sussex, and then fell a talking 
about the election of sheriflfs, and abusing them 
that were then chosen, and reflected very much 
upon sir John Moor, and called him rogue, and 
said be deserved to be hanged up as an ex¬ 
ample. And afterwards, he said, the city of 
London was fired by tbe duke of York’s order, 
and sir Thomas Blndworth had a band in it; 
knd tbe forces at Black-heath were to have 
jhlumtered tbe city, and killed all the honest 
Protestant Dissenters in London: and this he 
muld prove, if ever they had a parliament to 
lieir mind that should sit. At another time 
here was one Starkey, Henry Starkey, that 
vas concerned in Golledge’s business atOx- 
bi^, and one Mr. Pascball, and, 1 think, cajv. 
ain Clarb, and some others that used to keep 
lim company, and Mr. Oates stepped upon a 
tudden, and said, ‘ The duke of York was a son 
of a whore, and he should live to see him 
hanged; and if they could but get a parlia- 
meiit to their mind, they would soon send 
the duke aud all bis gang out of England, 


‘for he nrast never expect tosuoeeedtothw 
‘ crown.’ 

Sol. Gen. Pray who did be say was to head 
the fbrees at Black-heath that you talk af were 
to plunder tbe chy ? 

Ashlock. ‘ The duke of York; and Loudon 

* was fir^ by his order; and this be would 
‘ prove, if they could but get a parliament to 

* their mind,’ and he said, ‘ They should take 
‘ away the Post-Office from the duke of Yoik, 

‘ and give it to the duke of Monmouth.’ 

Sol. Gen. Then call captain Cressett, and 
swear him. [Which was done.] 

AtU Gen. Capt. Cressett, Pray do you re¬ 
member what discourse you had with Oates, 
when the duke went into Flanders, whet he 
said of bis royal highness? 

Capt. Cressett. ft was the last time the duke 
went into Scotland with her royal highness, I 
think it was in October 1680. 1 was oomtoeud- 
ed over night to wait at tbe duke’s lodgings, 
till a paper should be delivered me by my lord 
Rochester; I stayed there till twelve o'^dock 
at night, and not seeing my lord come out, I 
went away, and came early next morning; 
And when the duke and dutchess went to me 
water at die privy stairs, 1 came down through 
the guard-chamlier, and Dr. Oates was in 
gallery that leads betwixt that and the gate? 
when be saw me, 1 bid him, good-morrow 
doctor, or he bid me, good-morrow; one of tbe 
two, I cannot exactly tell which ; says be to 
me, ‘ You will never leave till you have lost 
‘yourreputation.’ Why, what is the mattet 
now. Doctor, said I, I hope my reputation is not 
hung upon so slender a thread, as to be lost 
for my going any where? Says he ‘ You have 
‘ been with James.’ Who do you mean by 
James, said 1 ? ‘ York,’ says ue. Surely, 
said I, it might have been the Duke of 
York, or his royal highness: no, said he, ‘ ho 
‘ is a Rascal, a Papist, and a Traitor, aud i hope 
‘ to live to see Kim hang^.* Truly Doctor, 
said I, now let me give you a little advice to 
govern your tongue and your passions. I 
assure you, they will do neither you nor your 
cause good, it may do you, a great deal of 
hurt in time, if you do not take care. 

Sol. Gen. Cml sir William Jen^gs. 

Att, Gen. Tral}^ my loi'd, 1 think we need 
call no more, though we have multitudes (mT 
them, it is bis daily discourse. 

X. C. J, Call whom you will, Mr. Attorney; 
for though it be the last day of the term, and it 
is an unusual thing to have a jury at the bar 
on that day, and more unusual to have them to 
execute a Writ of Enquiry here: yet in regard 
of the greatness of the peraon that is coneemed, 
and the extraordinary nature of tbe4»08e,we 
have ordere^it thua, that all the world may 
see bow hb royal highness has been abused and 
scandalized by this person. 

Att. Gen, The defendant, my lord, has been 
a person pretty mudi talked of too. 

X. C. J. Yes, truly, it is done with regard 
to him loo for he has been an eminent mim 
inhbway. 
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Theo 8W«ar sir Wiiliaili JenmiigB. j you are a Yorkiaiyand 1 will remembH’ you for 
{Wluch was dose.] I it.’ 

4U. Gen. Now, sir WillramJenninp,apeak 
oul, you hear the question, What hare yOu 
heard Oates say of the duke of YorkP 
Sir W. Jennings, My lord, at the time of the 
fitting of the parliament at Oxford, 1 was in a 
tarem there with Mr. Cranfield, one of the 
long’s gentlemen-ushers, who seeing Mr. 

Oates going aloi^ by the room, invit^ him 
to drink a gbss of ^iie, there were a matter of 
some eight or nine at the table ; there was a 
little paitition-curtain, it being a long room, 

And there was some company teyond that cur¬ 
tain, somebody in that conmany named James 
' Duke of York, and the S^g's health being 
drank at onr table, Mr. Craniield began a health 
So the duke: says Mr. Oates, < Do not you 
‘ drink York’s health.’ Why should we not, 
nays Mr« Cranfield, and a gentleman or two 
more in the company: * WTiy,’ says be, * lie 

* has ruined the nation; and if the rfevil has a 
^ place in Hell more hot than others, 1 hope 

* ne will bestow it ^on him.’ Several w'oids 
past between Mr. Cfranfield and him upon it, 
and the king was told of it presently. 

Atl. Gen. Swear Justice Warcup, [Which 
was done.] Pray tell what you know of this 
man’s discoursing concerning the duke. 

Mr. TYarcujp. My lord, 1 went into the com- 
pai^ where sir William Jennings was that he 
smke last of, and being desired to drink a glass 
or wine with them, 1 did so, and they told me 
what Dr. Oates had said there. 

X. C. J. Mr. Oates, Titus Oates you mean P 
Mr. Witrcup. Yes, my lord, the room had a 
partition by a hanL>'ing or curtain, and 1 was 
first in the other company beyond the partition, 
and there somebody began a health to bis royal 
highness the duke of York, this health went 
round, and Oates was, it seems in the next room 
and heard'this health 1 suppose : when I came 
into sir William Jennings’s company Oates 
was gone ; the company tliere told me what 
Oates had said, as sir William Jennings had de¬ 
clared, they all ^eed those to be the words, 

< That he Lad ruined or betrayed the nation ; 

« and if tJie devil had a hotter place in Hell than 

* other, he hoped he would bestow it uimn biro.’ 

I met Oates afterwards, and asked him why 
he would speak such irreverent words of the 
Duke ? His answer was, ‘ He was a traitor, 

* and was in the plotand he told me, * 1 was 
‘ a Yorkist, and he would remember me tor it.’ 

Att. Gen. Did uot that affright you, Mr.. 

Warcup, to have him threaten you so r 

m. marcup. 1 had then an impeachiueot 
dnst me, and traly 1 think 1 might well be 


X. C. J. You say, he owned the words they 
laid you of. 

Mr. Warcup. They did all agree those to be 
words; and 1 met him afterwords, and 
asked him why be would speakso irreverently of 
the duke, oonsideriDg be was the king’s brother 
and as virtuous a princeas tirod upon the earth P 
Says he, < Be is a traitor, and in the plot; «md 


ju^. 


Sol. Gen, We shall only call one more, to 
shew in what mind he continues to be, ever 
since this action was brought. Swear Mr. 
Charles Chapman.. [Which was done.] Pray 
Sir, tell what you know. 

Chapman. My lord, I met Mr. Swift, the 
duke of York’s attorney, when lie was gwng 
over, as be told me, to demand a plea of the 
defendant Mr. Oates, and he desired me to go 
along with him, 1 did so ; and when we came 
to him, Mr. Swift told Oates the rules were 
out, and desired to know what he iutendod to 
do, whether he would plead or no. Oates 
asked him, * If he were the duke’s attorney V 
He answered him, Yes; says he, * I do not 

* value the Duke nor bis Attorney neither, 1 

< will plead as 1 shall see cause according to 
‘ law; 1 declare 1 neither love the Duke, nor 
*• fear himAnd so turned his back, and was 
going away, and comes up again, and says to 
him, * It may be 1 may he in for one hundred 

* thousand pounds here, but it ever parliament 

* sit, I do not question but to have somebody 
‘ else in my place.’ Mr. Swift asked him to ex¬ 
plain himself who he meant, says he, * Do you 

* come to trepan me ?’ And away he went. 

Att. Gen. My lord, we have done, if the 

please to consider of it. 

C. J. Is tliere any body here for Mr. 
Oates, to offer any thiugto lessen the damages? 
[To which nobody answered.] 

TJien, Gentlemen of the Jury, your business 
now is to enquire what damages you think 
fit to assess to iiis ro 3 ^al highness, by reason of 
the speaking of the words mentioned in the de¬ 
claration, there being in this action judgment 
by default obtained by liis royal highness; and 
you have nothing now to do, but only to assess 
to the plaintiff such damages as you shall think 
fit. 

Now, Gentlemen, thongh the acknowledg¬ 
ment of this judgment (tor so it is in effect, it 
being hy detault) be a sutheieut confession of 
the words lieing spoken as they are laid in the 
declaration, yet they have given you proof of 
the very words. 

The Declaration is in an action grounded 
upon the statute De Scaudalis Magnatum, 
taking notice that his royal highness is a 
great peer of this kingdom, and bis majesty’s 
only brother; and that Oates the deteiidant 
knowing him to be so, to bring him under re¬ 
proach and calumny, and to cause discord to 
arise between the king and him, and lietween 
liim and other great men, did speak the words 
laid in the declaration which you have heard 
read, and whicli are these. 

The first are, * This Letter’ (Oates having 
a letter in his band) * cost me nine pence, 

* and might have been brought for a penny; 

< 1 know nobody is the better for it, hot that 

< traitor James duke of York.’ This is laid 
over again with a very little variation, < This 

* letter cost me nine pence, and might have 

< been afforded for a penny, I know nobody is 
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* the better for it but that traitor James duke 

* of York ;* which are words of the same sound, 
and to the same purpose with the former; they 
differ only in some minute circumstances, 0 
word or so, but import the sunie thing. 

* The next woras are tiidse, * The duke of 
‘ York is a traitor ;* and these words too are 
laid two sereral ways, ditfuring but in very 
small circumstances, (is a traitor, and was a 
traitor,) the substance of the words is the same. 

Now I say, Gentlemen, Though it is not 
your business to enquire whether or no Oates 
spoke these words, forhy letting judgment go 
against him by default, he doth in law confess 
the wonls, but you are to enquire what da¬ 
mages may be nt to be given to the plaiiitiff 
by reason of these words ; yet in as much as 
this case is a case of an extraordinary nature, 
weight and moment, having relation to so 
great a prince, his royal highness the king’s 
only brother, I’equires this extraordinary solem¬ 
nity, it having not been usual heretofore, that I 
is to have writs of enquiry executed at the bar. | 
Rut the occasion is extraordinary, such as has 
not happened before this age, this corrupt age, 
this profligate age, wherein we live, and 
wliereiii common oi^inary fellows, the mere 
scum and scoundrels of the factious part}'^, have 
taken the liberty to reproach and calumniate 
magistracy and government, and the greatest 
personages concerned in it, not sparing even 
majesty itself, nor him, who is next in degree 
to his sacred person, his only dear and royal 
brother. And therefore as the case is extra¬ 
ordinary in its nature, so ought the example to 
be made as public as can be, inerder to satisfy | 
all people wliat a sort of fellow this defendant 
is, who has been so much adored and looked 
upon with an eye of admiration, courted with 
so wonderful an affection, and so, 1 had 
almost said, Hosanna’d among people that 
have been factious and tumultuous to the go • 
vemnient. 

Buch as he ought to be made public exam- | 
pies of; and therefore tlie king’s counsel ha\ e 
desired that this cause might be canvassed 
here at the bar, and the dercndant, as he bos 
made himself eminent for some particular 

J iualiflcations, might be made a public example 
or this oflence. 

Thus this writ comes to be executed here. 
Now though the words laid in this declaration 
are words that do import in themselves so 
mudi scandal and reproach, so much malice 
and venopif that they ne^ no aggravation 
besidctt themselves ; and his suflering it to go 
by default shews they are no way to be exte* 
nuated, but are tjiei'eby acknoa ledged : yet, 
however, to satisfy all people that desire or 
have any incUnation to be satisfied, that this 

{ iTOsecution is hi^ily reasonable, nay alsio- 
utely necessary ; they come here and give 
you an account that these in the declaration 
ara but a small part of the scandalous and mali- 
doQs words that the defendpot useth concern¬ 
ing the plaintiff. And inde^ it doth plainly 
appear,, that the malioe of thedeftndant is at - 


tended with all the mosi unchristian and 'un- 
charitable, as well as disloyal and disobedlhnt 
circumstances that any thing can be, with 
desi^ to traduce and disparage a subject so 
loyal, and a person so great and illustrious as 
his royal hignness. 

As to the first words, you have the first wit¬ 
ness Mr. Smith, and hh gives you tlus account, 
he was in a cofiee-bouse where he met the 
defendant Oates; and the defendant in a vain¬ 
glorious huffing sort of manner takes occasion, 
Uiongli none was offered him by any thiqg 
spoken to him by any body, bat only on set 
purpose to express his maliqis and venom 
against the. plaintiff. He takes up a letter 
that it seems came to him by the post, and to 
gratify his own malicious inclinanon, and to 
give it vent, he proclaims, ‘ This letter cost 
‘ me nine pence, it might have been brought or 

* afibrded for a penny ; and I know nobody is 

* the better for it but ^at traitor James duke 
‘ of York.* 

So you see. Gentlemen, be takes hold of 
evei*}^ little occasion, if he can but happen upoot 
an op|>ortunity, such as this was in an open 
coffee-house, to wrack his malice upon his 
royal highness. And sure there can be no 
greater imputation of scandal brought upon 
any man tnan this upon the plaintiff. 1 nat 
the first and greatest subject of the king of 
England’s should be taxed with the greatest 
crime in the law, disloyalty and treason to his 
sovereign. And so at once not only chargeth 
him with being perfidious to his only brottier^ 
against tliat affection which by nature he is 
obliged to pay him, and which all that know 
any thing, cannot but observe to have always 
been extraordinary; but also touches that 
which is much dearer to him than his life, bis 
honour, by charging him with the foulest of 
crimes, treason and breach of his allegiance, 
which as a subject he owes to his sovereign. 
And thus liesides tlie def'endant’s confession'by 
this judgment you have tlie very words proved 
that are in the declaration. 

The next witness is one Mr. Whaley, and 
lie gives you an account of another passage 
which I cannot but take notice of by the way, 
to shew you what a wonderful Christian temper 
this man is endued with. Mr. Whaley says, 
that being at the bishop of Ely’s house upon 
a public festival either of Easter or Whitsun* 
tide, (and is sure it was one of those two, 
because, says Ijl', * I never use to receive the 
‘ Sacrament in London but upon one of those 

< two days; and therefore I take it upon me to 

< say, it was one of those two days that 1 

< heard these words’) Oates having, it seems, 
received the holv sacrament at the bishop of 
Ely’s chapel with Mr. Whaley that day. W heit 
a body would have thought, iliat if Mr. Oates 
would have been believed to be so h'^arty and 

ions a protestant as he pretends to be, he should 

ave remcnlbered that he ought, according to 
the Protestant doctrine, to have left behind him, 
at his approach to the altar, all maliee and ran** 
cour,andiUwill and hatred to every body: 
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B«tt fo* M wbat kind of li« np idtn the pulpit and took a and msp* 

vnok ^ tended to preach, and if he wouklhaveprmli- 

FdPoAer such time as lie bad bhni at the ed accordtoff to the doty pf, a eburoh mEaf- 
■aniiWHiil.hf takes oocasioii without any pro- land divine, ne Vrts by that'to have preidifOd 
'‘vocation to tail fodl immediately upon his royal nof^only ob^ienoosMsoInbiiisinn toaui^ 
blgrhness, ^vtng^ him the name of«a profligate but respect to supOilm, 0114 charity amoPg 
wretch,’ and tlien particularly becomes tosay, all subjects towards *one auoflieir i m if be 

* Xbeduke of Vork was a traitor.* Thiagen- did preach it, it was worte in him net to prUc- 
tl^au being concerned, as every honest and iise it. But you see after be had porfomied bis 
loyal man ought to be, and 1 hope every good painful lalKmus preachment, after he had 
soyectis, and ever will be, to hear so great a taken such a wowierftil deal of pains, as ho 
prince, the king’s only brother, so tradii^ and doubt he did in instructing his andhm, what bin 
vifified, reprovSl him ibr^it; bot so iar was be language is in answer to a civil invitadon to 
ffom taking the correction due to his extrava > dinner by the church wardens: * Have any of 
gant tongue in a becoming manner, that he yon dined with York at the City teasts ? And 
j Muso ntly (as the gentleman phraskh h) calls mey not ansuering ^ but being silently ameard 
tor his myrmidons, two fellows that he had at me impertinent impudence of the question, 
along with him, to come to him ; upon which * why truly he would not dine with those that 
flto gentleman was pleased to say to him, had dined with tbedavil.’ It seems his rc^'al 

* Nay, good Mr. Oates, you need not be in so highness had been pleased to honour some so- 
^ veiy much fear of yourself as toeail tor your cieliesof loyal men in the city of London with 

* men, nobody here intends you any harm.* his comply at some entertaiDments they made, 

Kay certainly, Mr. Oates did apprehend him- and that is a great oflenoo to the ddradant; 
sdf to be secure from all manner of correction, and as for tliose that bad received that royal 
or he would nevor ha\c been so impudent to tovour from bis highness, he takes notice of 
speak such words. them as such w horn be would noitiier eat nor 

But you wiU do doubt take jiotice, as ail men drink with, lor truly they had eaten and drank 
canmftmdo, of what an ezoelient gospel-spi- with the devil; but immediately the doctor, in 
lit, what a delicate Christian temper the man his great keal aud uondeifiil concern for the 
is of, after, the receiving the sai^rament, that protestant religion, broke up from the company, 
vsery mommg to come and belch out such cx- would neither eat nor drink with tliem, faiut 
Iravagant words of calumny and reproacli chose rather to dine at a private brasaer’s by 
And it seems this person bad obtained to Londoii-wall; a projicrer place in good tmth 
maka such a wonderful fi^re in the world, for him, than any such converbation they ofler- 
tbat evety body wan afraid to speak to him ; ed him. 

tor yon fiear wnat the witness aayswhen he 7hen further to shew what mean thoughts 
came to beg 'Ibe bishop of Ely’s pardon for be had of the plaintiff, Mr. Fairfax be comes 
^baingso lond and hot at bis table; the bishop and testifies, that there being some talk of a 
gave bbuthaoks Air ft,andtoldhim, * None of presentment or in&toient against the duke of 
wdaied to speak to him.’ Such a consider- Yorkby the grand jury here, but that meethig 
• able man hath he been, that he might rail with a disappointment, he met Oates, end esim 
the king, and the duke, and the go- him, * What he would do, for says be, < new 
verDiaftit witboni controul. He was got into * you are non>suked :* That is, you have 
each apost that nobody durst meddle with him, ‘ happened not to obtain the end that yon de¬ 
but be must have liberty to say any thing of ‘ signed Ob, says Oates, * No matter tor that, 
any body. To what an hei^t ol corruption ‘ that is all one* we will at him next oessiona ; 
wove we grown, that we comd sufier such a * and for my part, 1 will have no more rmrd 
MIow’a insoleuoe, at which no man that ‘ to him than 1 would to a scavenger.* Nmy,^ 
hasany spark of modesty 4ir loyalty left in him, and because they should see the very uteaeot of 
but nnist blush and tramUe. bis malice, and the low thongbte be bad cl' bis 

Then they produce to yon one Mr. Johnson, royal highness, a*- if it had notbesii maKeions 
wbngives you an aceonnt, that after some dis- enough to have compared him to a acaveoger 
conrae between him and the defendant Oates, of London or Westminaliw, no, that was a sla- 
aboatthedukeof Yoik, be immediately told tion too honourable tor him jn his IbouglitB, 
Jobosoii, toot the duke was either lobe hanged but be must necessanly be eomparedtoa soa- 
or banished; it seems be was so ill a man in nis venger of Kent^street; which we all know to 
eye, but of the two, banging was the fitter for be oneof the meanest, filtbiest, and moat bag’¬ 
ll. Soiba doctor abeweth wbat a womierful garly parts of the towou 
r JdodhMss and afiketion be has for the duke, and The next piece of evidence is, that which is 
frimt toongbts he baa of bis great deserta* ^ven by one Mr. PbUipa; and when he came 
llr» Bowling ia the next witness, and he to him, he begnntobave some rafleotiona a^nt 
gomes and tells you, that tbedoetor could not the House of Commons and the duke t \and 
| g yft»ailed with to dine with the gentlemen of ‘ truly be did not doubt hut heahould ana mm 
tote paoah of Foater^laiio, because some of *attbebarof the Houae ofCommona; and it 
toMMdinad witotheduke^which he calls * would ba no dispangemant to him to coma 
diauigiildidie It seems hp made as < there, for there were a mnt mtnra meipUn 

begot * there that were as gooa man ar batter than 
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‘ Ac/ Aud even by this fancy of his ha wouW 
degrade his royal highness ; for in case 
he liad him iq no other cousidanition but as 
a|iaer, he should 'know that no peer of this 
rmm can be forced by any vote or order of 
the House of Commons to Vome to their bar. 
But be had a mind to take ofl* hi»very privilege 
of peerage, and it ivould'be no lessening of his 
greatness, since that House had in it many 
members better men than the duke himself. I 
presume he meant some particular friends of 
his own in that House. 

The next man is one Mr. Asblock, and he 
tells you, Tliat because he would engage all 
people into an hatred of the duke’s person, he 
must as a thing of the gmtest consequence 
ip order to it, make it be believed, that the duke 
bad a great hand and concern in the dismal fire 
of London in 1666, that thereby he might 
make him obnoxious to the rancour and ma¬ 
lice of all that suffered in that dreadful cala¬ 
mity. And with what handsome esmression he 
dollies it ? ‘He fired the city of London, he 
‘ is the son of a whore, and we will have him 
‘ hanged or sent out of Koglatid for it, when- 
‘ ever a parliament meets.’ 

So that here is not only a personal reflection, 
and malicicnis indignity done to his royal 
highness, but carries pi it a great reflectiou 
upon bis sacred majesty himself in his relations; 
and he is not contented only to belch out his 
venom and malice against those that are alive, 
but even against those that are dead too. For 
you see it IS a most foul imputation and slander 
against her late majesty tlie queen, mother to 
our sovereign and his brother, by calling him 
the son of a whgj’C ; which is an expression 
of that impudent and insolent nature, as is not 
fit to be mentioned in a civil government. 

These things I think myself obliged to take 
notice of for example’s sake, and to induce all 
people to consider to what a height of corrup¬ 
tion we were gcou n, wlien^ such scoundrel fel¬ 
lows as this dare to take such base words into 
his mouth, of the royal family. 

Then comes captain Cressett, and he gives 
you an account, That when his royal highness 
and the dutchess were ^ing last to Scotland, 
as the captain returned from the duke’s lodg¬ 
ings, he met with the defendant, who fell upon 
liim. What, you have been with James ? It 
Mbss he was one of his intimate acquaintance, 
and very familiar he was with his name. In¬ 
deed a man would have thought, if in case he 
had spoke as one man ought to speak of ano¬ 
ther, that he had been speakin^f one of his 
myrmidons, and it would have been a very 
hard matter to have kuown who else he meant 
by that familiar appellation. Says the captain, 
What James ? Why York. And he was very 
kind that be gave him that addition to let him 
know what James he meant; but when the 
chptoin chid him, and told him, ‘Sure you 
‘ might either say the duke of York, or his 

• royal highness then immediately, instead of 
that, he flies out, ‘ He is a Papist, he is a 

* traitor, and 1 hope to live to see him ^nged, 

TOU X. 


• and you will go near to lose your rmnta^efii 
‘ you (TO so often thither.’ i 

So that I perceive, if he will not be advised 
by this gentleman, he should lose all bis 
credit; and yet 1 presume it is woadeifuny for 
the advantage of Mr. Cresset!^ to lose the 
credit he could get by any characters or com- « 
mendations such an one as he could give him. 

Then captain Cressett kindly advised him 
to take care of injuring bis party by his |iassion 
and his iudecent behaviour, and told him, it 
would turn to his prejudice at last. Aifd indy 
now, I think, if all hts party were in his con¬ 
dition, and made to smart for the lavishneSa 
of their tongues, I think it were a gooii ac- 
complisllment of his prophecy, and if we 
w^ere rid of them, we should be more at peace* 
And wc may without offence hope to see that 
sooner, than what the defemknt says be hoped 
to see. 

The next is sir William Jennings, who tells 
you of a passage at the parliament at Oxford, 
which shews his wonderful gospel add Chris¬ 
tian temper, when a company of gentlemen 
were met together to ctrink a glass of wine, 
and were wishing health and long life to bis 
sacred majesty, his reyal highness, and the 
royal family, he would not be .contented to re¬ 
fuse the glass, but to shew how wonderful a 
Cbristiau spirit he was of, and to evidence his 
true Protestant charity (and by his carriage 
who was one of the heads of the faction, we 
may guess at the temper of all the party) be 
cries out, ‘ He has ruined the nation, wd if 
‘ there be any hotter place in hell than other, I 
‘ hope the devil will preserve it for him.’ 

1 presume his great conversation with him 
he spoke of, hath given him some intelligence 
there is in hell some hotter places than others, 
and who they arc reserved tor. But, gentle¬ 
men, I speak not this that 1 think any thing 
that is thus proved by-the-by doth in the least 
aggravate the damages, for the words in the 
declaration are as bad as bad can be ; but to 
let you see the disposition of this man that has 
been so much admired and courted. 

Afler him comes Mr. Warcup, who tells you, 
he was not in the roam with Oates when the 
last words were spoken ; hut coining in im¬ 
mediately after, they all told him the same 
words, and be afterwards meeting with Oates, 
and reproving hiiii for his indecent behaviour 
and expression, instead of any remorse or con¬ 
cern that he bad upon him, by reason of- his 
havi^ spoken such words, he doth sUU add to 
it, ‘ l%e duke of York is a traitor, be is in die 
‘ plot; and because you' take his you are 

‘ a Yorkist, and wu ke ei'on with you for 
‘it at one time ur> UQOther.’ So he threatens 
him only for asking him why he behaved him¬ 
self in such an indecent maouer towards his 
royal highness. 

The last witness, Mr. Clmpman, is produced 
to shew what mind he continues in. After all 
this is past, and a body would have thought Im 
lAight by this time have been broutfht to some 
consideration and sub^iission to authority yet 
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jn>om bow tho niaiitf. Tbb wltnoM itoib 
you fiinco ilpo beginoinjp of tbfs tenot ibo 4o- 
clafotiDii Img delivered, and by IbO^tirBe 
of tho co^ be ought to plead withnt btkcb a 
lima, tbo Ottora^ to him for a plea in 
order to make hu deieiice if he could in the 
.action mw before you, but he ieta judgement go 
by default; and so far ia he from repenting of 
tfiiat ho hod ibi 7 net 1 y none, that be pemists 
ia it, and tella him. Are you the duke’s at¬ 
torney ? Yes. Well, I care not a farthing Ibr 
the dUe nor bis attorney neither ; it be 
f may [r in here for 100,000/. (and that I be- 
liete IS one of the truest things he e%er spoke 
in bis life) but buppnae I be, I do not doubt 
btii when a pailiaiuent meets, a time will 
come, when some other people may come in 
my place. But truly since he has declared 
his hopes, 1 think n may not be amiss for 
us to declare our’s too ; and for my part, to 


say 1 hope I shall never see such a pailk- 
ment. 

Mr. Under^Shcriff. lay your beads too¬ 
ther, gentlemen, and consider bf *your verdict. 

They did so standing at the bar. 
Under-Shenff* Are you all agreed of your 

verdict r—Omnfs. Yes. 

Under-Shenff. Wbo shall say for you ? 
Omrtes, Foreman. 

Under-Sheriff. What damages do yon find ? 
Sir Charles Lee. Full damages, An Hundred 
Thousand Pounds. 

Under-Shenf. What costs? 

Sir Charles Lee. Twenty shillings. 

Which Veidtcl being recorded in aO inquisi 
tion intended, taken under the hands of aH the 
I jury, was afterwards annexed as the return to 
the UTit of Inquiry. 


309. TTie Trial of Thomas Rosewell,* a Dissenting Teacher, at 
' the KingVBench, for High Treason: 36 Charles II. a, d. 
1684. 


. 23 Oct. A. D. 1684. 
day, being thefirbt of the term, Mr. At- 
torney'^tSkneral moved the court of King’s- 
beiiGh for an Habeas Corpus, directed to the 
keeper of the Gatehouse, to bring up the body 

* There were two famous trials in Michael¬ 

mas term; three women came and deposed 
against Rosewell, a Presbyterian preacher, 
tnoasonaUe words&at he had delivered at aeon - 
vsatitde. They swore to two or three periods, 
in which they agreed so exactly together, that 
there was not the smsHest variation in tlieh* de- 
poisons. 'Hoaeweli ou the htber,haiid made a 
strong defence: he proved, that the witnesses 
were lewd and infamous persons. He proved, 
that he bad always been a loyal man, even in 
‘ Cromwell’s days; that he prayed constotly 
Ibr the king in his fiimily, and that in his ser¬ 
mons he cl^ insisted on the oblig^atioos to 
« loyalty. And as Ibr tb^ sermon, in which the 
wonesses swore he delivered those words,.he 
sliewed wfaatbis text was, which the witnesses 
conidnot remember, as they remembeiM no* 
Mog else in his sermoo b^dcs the words they 
had deposed. That text, and his sermon upon 
it, had no relation to any such matter. Several 
WitPcisei wl^o beard the sermon, and some' 
wfae.writ Htn short hand declared, he said no ^ 
si^ words, nor anything to that He, 

qlPredys own notes toproro tUs uinuer: but 
was had to thmn. The women could 
iPjpilOrr by any eircnnistaiicethat they were 
ft &aliee&iig; or that any person sawihero 
, lime oh that day. The words ihijr vtfpee 
agointtlilin weresq gross, that it was not lobe 
ijBiagined any man in bis wits could 
hiauKdf so, were he cverao wickedly set, befttfe 


of Thomas Rosewell, to be arraigned 

upon an indictment of High-Treason, found 
against him at a late sesrion of Oyer and Ter¬ 
miner, held at Kingston in the comity of 
J^rrey; and it was desired returnable to mor¬ 
row, but was not taken out till that day, retum- 

a mixed assembly. It was also urged, that it 
n as highly imnroljablG, that three women cbuld 
remember so long a period upon one single 
hearing ; and that they sfaonld all rememl^ it 
so cxactljs aa to agree in the same deposition. 
He offered to put the whole upon this issue : 
he would pronounce a period, as long as that 
which they had sworn, with his usual tone ot 
voice wi^ which he preacbisl, and then leave 
it to them to repeat it, if tl^ could. I set ddwn 
all fliis defence more parficnkrly, that it may 
appear what a spirit w'as in that time, when a 
verdict could be brought in upon such an esl- 
deace, and against such a defence. Jefferiek 
uiged the matter with his ordinaiy Ve¬ 
hemence : he laid it for a foundation, mat aB 
preaching at conventicles was trcatonalde, and 
that this ought to dispose the jury to believe any 
evidence v^atsoever upon that Dead, and that 
here were fhree positive concurring wttnesscs. 
so the jury brought him in guilty. And tbm 
was a shamefol i^oicing upon this. Itwik 
thought, uow conventicles would be all sti]|i- 
pres^ by it $ since any person that woidld 
witness that treasonable Wonls were delivered 
at them would be believed, how ittiprobebleiio- 
cvci* it might be. But when the importandb of 
the words came to beexaminod, by men kill¬ 
ed in law, they were found not to 8e trek- 
son by any statute. Bo Rosewell moved Ihr 
I an am^t lu judgiuent, till counsel idioidd he 
heard to that peuU, whether the woifds were 



ST^TBTBMLS, 


ableumi«<iiMj,iiii| fpcqSMujriay i^wwre^ 


verivgn ^ (5e fcw the stile, honour^ 


Pio Sabbiti, S5 0et. IdM. B. Rads. y^rpign ^ w JW irpm *po stile, honow^ 

n n andr^nanileof the imp^Jal cfown 

^ DomMs Hex mw. RoeswEix* i^lmTwd to M»*ff 0«rseiSwwign lord the 

Iws dey Mr. Hoeeweliwif brought djion kiiM^deaih and final iaestruaicm, tUo u£ 

the Writ« Habeas Corpus, t6 the Kar of the day of B^tember, in the 36tU year of the 
CTOurt of King’s-benchy aiM| was tlius arraigned: re%ti of our said sorereigp lord the king that 
CLqfCr. Tbopias Ho^welli hold up % now is, at the parish pf itofherhlth i^oi$&aid, 
hand. [Which he did.} in the county of Surrey afiirespid; 

**Thou standest iudioted by the name of pose, conmass and imagine to sow 8edlti(>n,i^ 
Thomas Hosewetl, late of the parish of Ho- raise rebellion against opr said aorereigu libra 
Uierhilliy in the county of Surrey, clerk; ^or the king, within this kingdom of £n^and,'aM 
that thou, as a false teaitor,^ against the most to make a miserable slaughter emong the sub¬ 
serene and must excellent prince our sovereign jects of our said soverei^ lord the King, and 
lord Charles the Second, the grace of God, to causeour said sovef^gn lord the king \o ba 
king of England, Scotland, France, and Ire- deposed from the regal state, title, and nOpour 
laud, defeniier of the fiiitb, &c. tiiy supienM of the imperial crown of this realm, and to 
and natural lord; not having the fear of Gm) in put to death, and final destruction, our said so- 
tliy heart, nor weighing the duty of thy alle- vereign lord the king; and the goverhment ol 
guuice: but beinir moved and seduced by the this bis kiuffdom of Hneland at tnine own wifi 


thy heart, nor weighing the duty of thy alle- vereign lord the king; and the government ol 
guuice; but being moved and seduced by the this bis kingdom of England at tnine own witl 
instigation of the de^il; the cordial love, and and pleasure to change and alter; and the 
true, due and natural gbedience, which a true state of this kingdom of England, ip all its 
and faithful subject or our said sa\er«gD lord parts well ordered ami constituted, to overthfxiw 
the king doth, and of right ought to b^r to- and subvert; and to levy war against our said 
wai^s niniy altogether withdrawing; and con- sovereign lord the king, within this kingdom*; 
tnving and intending to disttiib the peace and And tocomplele thy said most wicked treasinSy 
common tranquillity of tins his kingdom of and traiterous purposes, and loiaginatio^s;; 

^ ' / and to raise discord TOtween our saifi sovereigii 

treason, or not. Tii Sidney’s case they refnsed lord the king and his people, 'Iflioa thp said 
to grant that, unless he would first confess the Thomas Hosewell, the afoiesaid 14tli day of 
fact.^ And, tliough that was much censured, September, in the Sdthyear aforesaid, "af the 
yet it was more doubtful, whether council narish aforesaid, in the county aforesakl: 
ought to be heard after the jury bad brought in lalsly, unlawfufiy, seditiously, malicioasly and 
the verdict. But the king was so put out of traiterously, in a certain unlawful assembly, 
countenance with the many stories that were and in the presence and hearing of driers sub- 
brought him of his witnesses, that the attorney jects of oup said sovereign lord the king, then 
general had orders to yield to the arrest of and there unlawfully and seditiously, and 
ludgmcnt; though it had been more to the againstthelawsofthUland.assmbladaadgii- 
King’s honour to have put an end to the business thered together: didst speak, assert and de- 


wueu alter conuction. I'Ue laipmence ol ‘ upon pretence of healing the king’s-evil, 
mw verdict was the more shaio^j, since, * which ne’ (meaning our said sovereign tonl 
though we had g popish successor m view, the king)«coqld not do f but that wc* (meaif. 


here was a precedent made, by which positive ing lliyaelf, and other tralteroiia persons, sub- 
witnesses, swearing to auy thing as said in a jects or our said lord the king) « are th^ to 
sermon, were to be believed against so many ‘ whom they* (meaniog the subjects or our 

probabilitiesy and so much proof, to the oontraiy, . 

wbicb might hare been at another lime veiy 
to the clergy.*’ gurnet’s Eustonr of his 
Pun Times, roT. 1, p. 591., 


** IV^jcwdlwaaattfuut, by verdict, of htoh- of our said so^ereigD lord 


*wviu. - AUfs juwni 

could not contain himself, or be conoeated, but 


of our said soyereigD lord the kiUg) < hate bad 
* two Vicked kings^ (the most sprene Cliarles 
tlie First, latelcioiof BwaiUli snd our said 
soverdgn lord ibwking t^ nowjis, meaning) 
^ togmer^ who ItoT^ perirp^iM popery to enter 


after he had urged men 
and a fkultd^hpraw 
Km.” HM’sldfe# 


itmof^WoU. 


IT.&®PP 


is) < pm can resemble to ho other penoi 
*ton^wid^JMtoam.* * Amu that if 
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‘ stand to Ui^^|iniplsst thou’ (meai^itf tby- 
self) * didst bpilimr, but they’ (foeaitiiig 
and the 6p|fl evil-disposed persons) ‘ Wjo^d over- 

* come enemies,’ (meanings ourssljd spve- 
reigh iprd the king and his subjects) < as in 

* fi>fniiaer times, with rums-hoens, broken plat- 
^ te'rs, and a stone in a sling ;’"again8t the duty 
4if thy allegiance, against the peace of our 
covereign lord the king, his crown and dignity, 
and against the form of the statute in that case 
made and provided.’ ” How saycst thou, Tho¬ 
mas Hbsewell; Art thou guilty of this High- 
Treason whereof thou standest indicted, and 
hast been now arraigned, or not Guilty ? 

Mr. KosewelL my lord, I humbly crave the 
favour to s|)eak a word. 

HoUoway. What is it you would say, 
Sir ? You must plead. 

Hos. ]V|y lord, my charge is very high; and 
1 bless my God, 1 am not conscious to myself 
of any guilt as to those things that you have 
heard read, and charged upon me—— 

Just. HoL If you will plead, Sir, to this 
indictment, so; that is all you have to do now. 

Ros. My innocence is my great comfort 
under the God of heaven, who knows they 
have laid to my charge things that I know not. 

1 do protest my abhorrence of these things al- 
ledged to be said by me against my sovereign, 
whom 1 honour in my hwt, and daily pray 
for; 1 bless niy God mr it. 

Just. Hot 1 hope then your innocence will 
clear you. But we have nothing to do now 
but to take your answer to this question, whe¬ 
ther you are guilty or not guilty, of what you 
stand indicted forV 

R4 )s. I humbly 1‘rave yonr lordship’s pa¬ 
tience a little. Pray, niy lord, give me leaTe-— | 

Jiist. Ho/. Sir, you w'ill be heard whatever I 
you have to say, at the time of your trial. 

Roe. Pray hear me a few words, my lord; I 
would not trespass upon your patience; 1 have 
but a few words to say. 

Just. Walcot. You must plead, guilt}*^, or not 
guilty, first. 

Roe, My lord, I beseech you- 

Just. HoU ,Sir, we cannot hear you in a case 
of so great weight s^nd mom^ as this, till you 
have pleaded* You will baiMime enough at 
yonr trialtfl|^make your defence; and tul we 
can do now is to take your plea of guilty or not 

guilty. ' 

'^Ros. May it please your honours, you are 
sensible of my great weakness and ignorance in. 
matter of law, and things of this nature; I 
th^efove humhiy beg I may hare counsel to 
o&st me in this business. 

Just. Wattot. If there belmy thing of matter 
of'jhkW doth arise upon your trials the conrt 
laptiHtdgo yon counsd; 
fjpm. Ho/. We cannot assign you counsel at 
for we bayepAOthing to asBijjglD it upon* 
^ililredoany question of law arise in your 
^41106, then the court will (as ttiey^ are bouM to 
of y ou, that ypu suffer no praju- 
^ ^ee for want of the assistance of counsd; and 
mmattera (ff yohr the oomt 

are of counsel for you. 


Rm. J httihbly thank yep, my lord; 1 hope 
you willmafdon my weakness and ignorance. 

1 crave the favour to have a^ copy of my in¬ 
dictment * • ' 

> Just. Kol. We cannot allow, H. You cannot 
be ignorant of that, it has been d«iied in many 
bases of late. 

Just. Walcot. We cannot grant it, except 
Mr. Attorney will consent to it. 

Just Jioh You must positively say guilty, 
or not guilty. Sir Samuel Astry, call him to 
his plea. 

Cl. of Cr, Unw sayest thou, Art thou 
Guilty or not Guilty P 

^Jiist Hoi. Look you. Sir, you shall not be 
straitened, you shall have convenient time to 
consider what defence you have to make. In 
thelnean time, wc have nothing to say, but to 
know of you what you plead; Guilty or not 
Guilty. 

Att. Gen. (Sir Robert Sawyer) If you de¬ 
sire to have the words read again to you, you 
shall. # 

Jost. Hel. Ay, with all our hearts. 

Ros. I thank you, Sir, and my good lords. I 
desire, if you please, to have it read in Latin. 

Just. tioL Read it in Latin. [Which was 
done.] 

CL of Cr. How sayest thou, Art thou Guilty, 
or not Quijty ? 

Just. Hotloimy. Now what do you say to 
it. Are you guilty ©r not guilty ? for indeed 
we cannot sperul our time imperiiiKTiUy, wc 
have other business Here is a question you 
ought to make a direct answer to oneway or 
other. 

RosetoelL My lord, 1 humbly crave the fa^ 
vour it may be read once more in English. 

All. Gen. Sir Samuel Astry, read uie words 
without the innuendos. 

CL of Cr, (Reads.) ‘ That the people made 

* a Hocking to the king, upon pretence of heal- 

* ing the king’S'Cvil, wdiich he cmild not do; 

* but we are they to whom they ought to flock, 

* because we ara priests and prophets, who can 

* heSl their griefs. Vfe.have now had two 

< wicked kings together, who have permitted 

* Popery to enter tinder their noses,.,whom we 

* can resemble to no other person but to the 

* most wicked Jeroboam: and if you will stand 

< to your principles 1 do not tear but we shall 

* be able to overcome our enemies, as in fornoter 
\ times, with rams horns, broken platters, and 

* a stone in a sling.’ 

Just. Holltmay. Now you hear your cbaige 
both in Latin and English ; pray, therefore 
let the court know what you do plead; 
guilty or not guilw to it. 

RjomcelL Not Guilty, my lord; and 1 Uciss 
my God for it. 

, CL ff Cr, Culprit, how will thou be tried ^ 
RoeewelL By Ood kQd iny country. . 

CL of Cr, God acQd thee a good deliverance. 
RosomU, These are things that my soul 
abhors, 1 thank my God. 

Ait, Gen, Mr. Justice Holloway, will yen 
please to appoint some time for his trial ? 
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Jiuttce Helltway, What time whiild you' 
hare, Mr. Attbmei' ? WheD cftayoahereMy,, 
Mr. Rosewell ? ^ v * 

RoseweiL l•desife, my lord» it may be od 
the 19th of November. 

JuNt. Holloway. What day of the week 
is that ?—Mr. Clerk. Upon Wedneisday. 

Just. Holloway. 'Are there no ar^m^ts 
appointed for that day ? 

Clerk. There is a jury of Noilhamptonsbire 
for that clay. 

Just. Htnlozoay. Then it cannot he that day. 

Rosewell. Then, if it please your honours, 1 
desire it may be the next day ; upon Thurs¬ 
day. 

Att. Gen. When it is most convenient for 
the business of the court. 

dixsX. Holloway. Sir Samuel, you will see 
when it will be most convenient at the return 
of the Venire. 

'Cl. of Cr'. Must I return it ? 

Att. Gm. No ; the sheriff must: and the 
course is to make it returnable the same day 
the cause is tried. 

Ro.ewell. My lord, I humbly desire I may 
have counsel allowed to come to me. 

Att. Oen. You can have no counsel allowed 
you. 

H 4 >sew€ll. My lord, 1 request that my 
friends may be allowecl to (some to me in the 
mean time ; I have been a prj^ner above this 
month, and not permitted to see my friends, 
nor they to see me. 

Just. Holloway. What friends would you 
have P— Rosewell. My relations. 

Just. Waicot. That relations is a large word. 

Att. Gen. Truly, 8ir, 1 think he may have 
liberty to discoui-se with any person in the pre¬ 
sence of the keepei, 1 shall not oppose that. 

Rosewell. Yes, my lord, 1 desire no other¬ 
wise. . 

Just. Waicot. Who do you name to come to 
yoh P * 

Rosewell. I have poor children, that desire 
and long to see me. 

Just. Holloway. Who do you say, you would 
have come to you ? 

wife and children, my lord, 
that are my bowels. 

Att. Gen. In the presence of the keeper 1 
cannot oppose it. 

Rosezoell. Will your lordships please to al¬ 
low counsel to come to me P 

Just. Holloway. We cannot do it by law. 
The court is to be of counsel for you when 
you come to your trial. The court will not 
Buffisr any thing to ,be done to your prejudice 
against law. . ^ ■ 

Rosewell, Is there any statute, Iny lord, 
that forbids the giving of counsel P ' 

Just. Holloway, ^e law forSids the al¬ 
lowing of counwl hi capital causes: unless 
: where matter of lawdoth arise.' 

Rmewell. My lord, as 1 remember, Fitz- 
barris had counsel allowed him. 

Just. Holloway. That was in a different 
case, in a matter where there weie spedal 
pleadings ; this is a general issue. 


Att. Oen. That was in a matter of htw, 
that was ins&iedlipon, but it is not so beie 
if this s^tleman had any matter of law to* 
plead, he should have counsel assignul him 
too. Bnt,'ISir, 1 think Tuesday tim' 18th of 
November will be the freest and most conve¬ 
nient day. 

Just. Hollow^. Let it be that day then. * 

CL of Cr. Tike 18tlv of NovemW is the 
day of yoiir trial. - 

Rosewell. But my lord, was not counsel al¬ 
lowed him before bis trial came on P 

Just. Holloway. Yes: but that was upon 
a special plea, of a matter in law. 

Roseweil. I hope you will consider my Case. 
as of one that knows not the law. . 

Cl. of Cr. Tuesday the 18th of Ndveinbdr is, 
the day. 

Rosewell. My lord, I humbly requestthe fa^ 
vour that any person that can speak of my in- 
tegrhy, may come and testify for me. 

Att. Gen. Ay, ay; you may havesubficenas 
out of the ofHce for any body who you will, 
that are to be witnesses fur you. 

Just. Waicot. The officers of the co»:rt will 
do all things that are requisite and leg^l for 
you. 

Just. Holloway. Then take back your pri¬ 
soner, Keeper. 

Aft. Gen. 1 do not know truly, whether the 
practice of the court is not to commit to the 
Mamhalsea, being the prison of tlie county of. 
Surrey 

Cl. of Cr. Sir, it may be one or the other 
way, as the eouri thinks fit. As long as the 
King’s-benerh sits in Middlesc'X, he may be pri¬ 
soner still in the Gate-house. 

Keeper. Then the rule of the court, is that 
tie shall come again then. 

Cl. if Cr. Ves, he is, by rule, to appear 
here the 18th of November next. 

Whereupon be was carried back to the Gate¬ 
house. 


Hie MartiSy Hov. 18,1684. 

This day tlie di|puor was brought, by rule^ 
from the Oate-fflbetd thehar of the Ung’s- 
bench court to his trial, at which allthe jud^fes 
of the said court were, present. ‘ 

Cl. of Cr. Thomas Kosewell, hold up thy 
hand. [Which he did.] Those men tW 
thou shalt 'bear called, and do personally ap¬ 
pear, arc to }>ass between our sovereign lord 
9 nd thee, upon the trial of thy life and thy 
death : If therefore thou will cnallenge them, 
or any of them, thou art to speak uuto them 
as they conIb to the book to be sworn. Sir 
George Sheeres, baronet. 

Rosewkli. My lord, f would humbly crave 
the favour of ^our lordship, that 1 may have 
the use of peO, andinfc. 

L. Cy J. 6. Jeflfreys) Ay, in God't 
name let Um nave pen and ink. 

Ci. ^Cr. Swear sir George Sheeres, byt. 

'RaeewtelL I beg I may have pen, ink and 
paper, before he swum, « 
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tt mll «||| moA truly tiy, and true ddtmanoe 
i N B i tw n e n our aoveraign lord the king, and 
lliNner nt the bar, whom ^ou ahaJi We 
inekai^; and a true Terdietgive a^cordiiig 
to your ovWence, So help you God. [Jnrar 
Sir Cieorge Slieeres.] 

^KauueiL My lord, 1 challenge him. 

X. C. J, That you cannot do noir he 
awom. 

^BawmtlL I wap auipriaed, my lord ; I did 
not know it. 

X. C. J. 1 cannot help it, Mr. Rosewell, 
you moat mind your business. We cannot un- 
ewear him again. Go on. 

CL (^Cr- Sir St John Broderick. 

Crier, Look upon the prisoner, Sir ; You 
ehall well, dec. Jurat* Sir St. John Broderick. 
Maumdl. I challenge him. 

L. C. J. You cannot, Sir; he is sp^oru 
now. 

BmemeU, I beg your lordship’s pardon; 1 
was surprized. 

X. C. J. Let us not spend time in such talk 
as is to no purpose ; 1 t»l you we cannot uii- 
Bwear him. 

JRosewelL 1 denre, my lord, my challenge 
may be received, I was going tospW— 

X. C. J. It cannot be aftei heis sworn ; wc 
canilOt make a new law for you. Mind what 
was said to you; if you have a mind to chal¬ 
lenge any fcludy, you'must challenge tliem be¬ 
fore they come to be sworn. 

CL oj Cr. Sir Bobert Knightley. 

X. C. J. Mmd the thing you are about, man. 
speak now, if you hme a mind to chaUenge 
him. 

Ros, I do not challenge him. 

CL of Cr. Then swear him. 

Crier, Ijook upon the prisoner, &c. [Jurat’ 
air RhiW Knightley.] 

X C. J. Pray now mind the thing you ore 
about; yon are looking about you tor some 
private mark, or hint to be given you by some 
body, and lose your time of cballeuging. 
You must ohallenge them as they come to the 
book to be fwom, and tliey ^ sworn. 

Am. I yeiur Wdshipi pardon; I was 
mhidiiig te set down the names in my paper, 
because I am tb take notice of those i chal¬ 
lenge for their number. 

X. C. J. Yon shall have all the fair advan- 
tggea tbatthe law will allow ; you shall have 
your toll ngmber to ohaUengp, which you 
ippy do peremptorily, and withoat cause ae 
^ 3b; aqd as BBsmy mom as you can with 
caope. 

)w|* Ip there any lone to note W number f 
X. C. J. Tbem .b^lt be .ific tb be notiop 
|||^thNtj4HibeitotMir|KutMtdiat«8]r. Y«m 
jKl ell Air f te(l voo. 

IhamUyilied^ifflocdihm. • 

' Sii WitiMi^ SlUflf, 

Cner. Xook ^pcln^||pi,Mini. 

Asie 1 *****ttai»«» htm^ 


Am. I rhallenfolrim^ 

CL (f Cr/Sir&nwgU BmUmw. 

Am. I chalieaffiebim. 

CL of Cr, Sir Thomas BluiWrtb. 

Am. IchalteiigeiuiQ. 

CLvfCr, Anthony Thomas, esq. 

Crier, Look upon ike prisoner 
Am. IdonotcbaOengebim. 

Crier. Yon shall well and truly, dee. [Jnfti* 
Anthony Thomas.] 

Cl. rfCr, Francis Brand, esq. 

Am. 1 challenge him. 

CL qf Cr. James Reading, esq. 

Am. Is it Mr. Jiistioe Reading of Sontht 
wark? 

X. C. J, Do yon challeqgaliim or not? you 
n»y if you will. 

Am My lord, my reason is, lhave heard 
much oHiim, but never had an opportunity to 
know him till now, 1 have no ezeeptiuq 
against him. 

X. C. J. Then swear him. 

CL of'Cr* Thomas Newton, esq. 

Am. 1 challenge him. 

CL </ Cr. Thomas Vincent, esq. 

Acs. 1 challenge him. 

Cl. qfCr. Ambrose Muschaftp, esq. 

Am. T challei^ him. 

CL (f Cr. lUi|»h Freeman, esq. 

Am. 1 challenge him. 

CL if Cr. Joseph Iteeves, esq. 

Am. 1 challeoge bun. 

CL if Cr. Anthony Rawlins, esq. 

Am. I do not challenge him. [He was 
sworn.] 

Cl.fCr. Thomas Overman, esq. 

Am. 1 have no exception against him. [Re 
was sworn.] 

Cl, if Cr, George Meggot, esq. 

Am. 1 cbaliengAiim. 

X. C. J. Crier, Be sure you bid them look 
upon the prisoner, and the pnsoner look qpon 
tbem, tliat he may see what he does. 
jCnsr. 1 do sp, my lord. 

CL of Cr. Samuel Lewin, esq. 

Am. 1 have notbiiig fo say* against bioi. 
He was sworn.] 

CL (fCr* Luwrpnce Marsh, eu. 

Am. My lord, 1 desire to know bow many 
1 have challenged. 

X. C. J. He shall tell you. Count tbem.* 
CL qf Cr. Twelve. What sqy yoU to Mr. 
Marsh Am. 1 ebaUenge him* 

CL qf Cr. Ambrose Qrowq, psq. 

Am. I chnUenge him. 

CL of Cr. John Halsey, esq. 

Am. 1 dballonge him. 

CL qfCr. John Aw/bum, esq. 

Am. J challenge bun. 
a. ^Cr. fleprjr PJood, c„, 

Am. I dtSwag. dm,. 

Ct. rfCr. /obn Pnww, Mg. 

CL ^ Cr. Jtiin PettygrMd, dm* 


Hm D Note to tog 0 .M gf Dng Fwitilpiin 
aB,fDl. I^g. 466. 
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Has, I do not dmllettM hho.^ [fia 
SWoni.3 s 

CL^Cr,^ Ricb^rd Coldh&iyOBq. 

Ros> 1 do not -challonge bim.'' [He wai 
sworn.) 

CL of Cr. Robert Handers, esq. 

Ros. 1 challenge him. 

CL qfCr, John Heather, eaq. 

Ros. 1 do not challenge him. [He was 
sworn.] 

C/. ofCr, John Austin, esq. 

R 09 , Pray, Hir, doth this make twelve if he 
beaword?—C/. (f Cr. Yes, Sir. 

Ros. Tbcnl do not challenge him. [He wiut 
sworn.] 

CL of Cr. Crier, count tbesr. Sir George 
Sheers. 

Crier. One,&c. 

CL ofCr, John Austin. 

Critr. Twelve. Good men and true, stand 
together and hear your evidence. 

The twelve sworn were these : Pur George 
Sheers, sir St. John Broderick, sir Robert 
KbighUey, Anthony Thomas, James Beading, 
Anthony Rawlins, Thomas Overman, Samuel 
Lewin, John Potty ward, Richard Coldham, 
John Heather, and John Austin. 

CLofCr. Thomas Rosewell, bold up thy 
hand. [Which he did.] Gentlemen, you of the 
jury, look upon the prisoner, and hearken to 
his'^causc. He stands indicted by the name of 
Thomas Ro^ewdl, &c. (Prout) in the indict¬ 
ment, muiatts mutandts .—Upon this Indict- 
mcfit he hath been nrraignefi, and tliereunto 
hath pleaded not Guilty ; and fbr his trial hath 
pul him'tclf upon God and bis country, which 
country you aie. ^ Your chaige is to enquire 
whether he be Guilty of this high treaM>n, in 
manner and form as he stands indicted, or not 
GOiHy. If yon find him guilty, you are to 
enquire what goods or chattels, lands or lene- 
meiitib, he had at the time of the high treason 
eomniitted, or at any time since, to your know¬ 
ledge. If you findnhn not guilty, you are to 
enquire whether be fled for it; if you find that 
he fieil for it, you are to enquire of his goods 
and chattels ns if you b^ found him guilty, 
if you find him not GuiRy, and that he £d not 
j fly for it, you are to say so, and no more, and 
tliear your evidence. Crier, moke procla- 
nation. 

Cner. O yeS, O yes, O yes! Tf any one 

E m inform my tdfds the Idng’s justices, the 
ng's Serjeant, the kind’s attorney-genera), or 
^fs inquest noW takOn. of the h^h-treasoii 
w hereot the prisoner at the bar Btan£ indicted, 
let them come forth, and they shall be heavd : 
and all manner of persons that are Itouni to 
tive evidence on uie behidf of onr sovereign 
lord the king against Htto nrisemer at the bar, 
%t them come fbith ahd give their evidence ; 
for now the prisoner stau£ at ihe bar upon his 
^hverantse: or they ftofcit thdr recogtai-' 
mice. ® 

^ Mr. Phipps. May it your Idlttd&p, 
nd you genilomcta of the jury- 


Ren, Hold! Hold t 1 craVe die favour ri j f t 
the Indictment itiajr be read in Latin. 

'£. C. J, Ay, With all my heart, let it be 
reed in Latin, [Wfaich was done.] 

JRor. My lord, I humbly crave leaiVe to speak 
a wotd or two. 

X. C. J. What would you have f 

Ros. I beg yourpatieuce fora word or two. 
I find, my lord, as I told my lords upon the 
day of my an*aignnieiit, tliat my charge is 
veij black and bigii: and truly if 1 were 
gunty of those things that are laid to my 
charge— 

X. C. J. You are now going to betried ibr 
(hem. 1 hope yoil are innocent. 

Ros, I humbly thank your lordship; 1 hsg 
you would iiear me but a word or two. 

X. C. J. You must keep up the method of 
proceedings, your time is not yet come. What 
is it you w onld have ? ' 

Rjos. My lord, my soul aJihors the^ things, 
1 thank my God for it. I was, going to spOak 
to your lordship, to know wfaemer the wofils 
of a natural or a tnad-inan be treason in low. 

X. C. J. No. 

Ros. Then, my loi-d, the ground of fito 
question is this, I find by recollection and con¬ 
sideration of the words laid to my charge, that 
my malicious enemies have accused me of 
wnat any man in his senses— 

X. C. /. This is not proper, Mr. Rosewell, 
at this time; for this is but an antidpation. 
You must hear what is fiiwt proved against 
you. We must keep up to the forms of law, 
you shall have your full time to be heard what¬ 
soever yon will say for y ourself; but you must 
not anticipate the cause with previous di^ 
conrsen. 

Ros. I would only assert my own inno- 
cency. 

X. C. J. Not yet; you must not do it, nOr 
yon shall not .do ii. When it comes to your 
turn to speak, you shall have hberfy enough to 
make your defence as long as you will. Go 
on. Sir. 

Mr. Phipps. May it please yoiir lordship, 
and you gentlemen that afe sworn: the pri¬ 
soner at the bar, H^omas Rosewell, Stands tn- 
dieted, That he, a^ ialte traitor, not having 
the fear of God hefbre bis eyes, but hems' 
moved and seduced by the instigtaion of ther 
devil, and endeavouring to disturb the jpeaco 
and tranquillity of tbekmgvlom, and to &pOte 
the king, the 14th of September in the 'Sfith 
year of this king, at the parish of Rotherith, 
in youroounQr, did fulsly, otaHckNisly, told 
traiteronsly, purpose imd iniaghie to raise a 
rebellion within the kingdom, and to deprive 
flicking^ anMepdse, and pilthim to death and 
destruction, and the govecnmeiit to change and 
alter, and to levy war against the king within 
the Idngddm: and these wicked purposes to 
bring to plks, he ihe said Thomas Rosewell, 
the said 14th of Beptember to the .Wh year 
aforesaid, at the ptaee aforesaid, fiiKly, unlotv- 
fully, maliciously, seditiously and fi*aitefon®iy, 
ill a certain unlawfid asselrihiy, then and tiheiW 





coiimgated,jW 9 ay and ^Thepeoj^e 

* noSke afthskingrto the king, tipon pretence 

* oflM^0|ttg'the king’s evil, whidi be cannot 

* do; tft we arc they to whom they opght to 
«apdt: for we are priests, and prt^he^,^ that 

* tan heal their ffmances. "^We have now 
*• had two wicked kings together, who have 

* permitted popery to come in under their 

* no^b i and whom, wo can compare to none 

* but the most wicked Jerobo^i. But if they 

* wonld stand to their principles, he did not 

* doubt, but they should overcome their etie- 

* QStieSy as in former times, with rams-horns, 

< bmkeii platters, and a stone in a aling.’ And 
this is laid to be against the duty of his allegi- 
anoe, against the peace of the king, *liis crow n 
gad dij^ty; and affainst the form of the 8ta> 
tute in tiiat case made and provided. To this 
indictment he has pleaded not guilty: if w e 
piwve him guilty of this matter, you ore to find 
him guilty. 

Gin. May it please your lordship, and 
you gentlemen Of the jniy ; these traiterous 
words, that the prisoner at the bar is accused 
uf, were sjiokcn of in a ISerroon,* or preach • 
ment at a conventicle. And though the gen- 
tfeman does pretend to much innocency ; yet 
you will find, that in ojien defiance of the law, 
Intakes dponhim to preach against the law, 
not only of the land, but even against the laws 
cF Almighty God: for he takes upon him to 
bea preacher against a rule, than whicii nothing 
is more plain in all the Word of God, viz. 

* TfaAt be should not speak evil of dignities, 

* npr revile the prince of bis people.’ fie 
knows fills to be the rule of the Scripture; and 

.yet in Lis'constant discourses, (as we shall 
prove) he makes it his practice to resile the 
goveimnent on all sides. And by these doings 
at fills day, gentlemen, you will easily under* 
stand wbai the designs of th^e conventicles 
are; only to narse up ficople in sedition, and 
twn them up to rehriliou; that they may be 
ready to bre^ak out into it when their teachers 
advise them to it We shall call our witnesses, 
aud proveto you, that this is, and has been the 
constant tenor of Ids discourse, viz. Rcvihng 
of the government; fuid ^tbere is almost no 
text of Bcnptui'e bu^ in hisWy of perverting 
it, behas turned against the government. We 
nbail sliew this to be the habitual course aud 
practice of him who pretends to be so honest 
and BO innocent a man. Cner, call Elizabeth* 

, 9mith,—^Hilton and Farrar. 

Then some of the counsel at the bar, ^being 
fblking among tliemselves, tbe jjord Chief 
' iustioe reproved them for u. ^ 

If. C* J* Look you, gentlemen, you must 
pei havb interlocutions among yourselves. 

something ^concerning a 
tuMMrtact of treason in the aigmnents con- 
oemiw ^ tbe examination of j^aniel bltoart, 
wbep^ was ihr the third |iaie'producedjas a 
witnms prisoner in Qardy^s Caf#A.n. 

iT^m ihfc , 


And you, Qenfiemcnofthe Jury, I must tell 
you, if any one whisper any ofyou, you ought 
to a^naint the emt with it. It is your dtity 
to be direbted by the odnrt,* an^ the ^iddefl^. 
H< re is a tnan’a life in mtehchm, aUd that is a 
very weighty thing: and you must not tbke 
any private insinuations, but only hearken W> 
your evidence, aud mind what is spdken pub¬ 
licly, that the prisoner may be able to give an¬ 
swer to It 

/ios. I humbly thank your loirtlsliip. 

Atf. Grn, Where are jl|hr8. Hilton imd Mrs 
Smith ? [They were all sworn.] 

Ros. i do humbly request one fkvour # tbO 

L. C. J. What would you have ? 

Ros.^ 1 humbly beg they may be exan^bled 
htparatm. 

L. C. J. They shall. 

Ros. I humbly thank your lordship, 

L. C. J. Who do 3 on begin withal, Mr Af- 
torrey ? 

Mr. Jcme$. My lord, wc shall begin withMrv 
Smith. 

L. C. /. Tlieii you must make way, thit 
the other witnesses may go out of bearing. Vou 
Crier, make way for them ; andseu that they 
be set where they may not hear. [Which 
was done.] 

Att. Ocn. Come, Mrs. Smith, pray gl«c 
my loid and thejur}' an account whether you 
have been at any meeting, where thi^ gcotte- 
mnn has been? 'Whether you know bun P ami 
w hat you heal'd of him ? 

Smi'fh. I heard him say this- 

L. C. J. Hold a little. U hat is this woman s 
name, Elizalicth Smith ? 

An. (jtn. Yes, my lord. Were you by at 
any of his convcntirli*s ? 

SmtlA. Sir, I have been ever since the fiOth 
of July, until that day for which he was taken, 
but one Sunday. 

An. Oi u Giv e my lord an account of What 
you bean).— Smith. Yeas. Sir. 

L.C J. Where wash mat bis meeting-house 
was ? 

He had several houses, private houses, 
and a puh’ic house of his own. 

L. C. J. Where ? li whal place ? 

SmUh. In Sahsbury-street, near his own 
dwelling. 

L. C. J. Where is that ? 

^ Smith. In Rotherhith. 

I L. C. /. You were frequently there you 
soy?—Smith. Yes, my lord. 

L. C. J. What number of people might be 
there, as you guess f 

Smith. 1 briieve there might bedOOpcapte, 
or SOO commonly. 

L. C, J. Wliat sort of people were th^ f 

Smith. jM|en and women, house-keepers* 

L. C. J. Well, what did you hear him say ? 

Smtth. 1 can gm you an account of his 
sermons several days. « 

L. C. J. Do 60 . 

Smith* The first notice that 1 took of dtiy 
fiihjll conceriung tbe governhieDt, was upon 
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irth nf Angiist, and that ivas 
bbi miyesty ; and Uieu m his prayer after ser- 
tfmat ha wished he might notedSnx^ 
mving tor life king; but tbat it ni^ht pi^ 
VhS to open his eyes, and the times might 
turn. 

Att, Gen, What other things hare you 
beard him say • 

Smith, The next time that l^lieard him was 
the next Sunday again, and thdt was in West- 
lane, in a bouse there, and then lie was speak¬ 
ing of Sodom and Gomorrah, and he brought 
in ^ta iwoof, not doubting but if there had 
been ten righteous persons, the city bad not been 
destroyed: hut lie did not menu recor¬ 
ders, nor lord-mayors. 

Rot, What day was that, mistres-s ? 

Smith. The 22d of August 
Atl, Gen. Well, what did you hear him 
s|i»ak upon the day in the indictment, the 14th 
of September ? 

StnUh. He said, ^ The peofde made a flock- 
*■ ing to the king, ;o cure tnc king’s>eiil, which 
he could not do ; but,* says be, * wc are they 

* they should flock unto, for we are priests and 
*|iropbet8, that by our prayers can cure their 
« grievances.* He said, * Wc have now bad 
^ two wicked kings together, which have per- 

* mitted Popery to come in under their noses, 

* and could be cumpare<l to nothing but to most 
^ wicked Jeroboam.’ And then after he had 
preahbed a good while, again he said, ‘ If they 

* would stand to their principles, he did not fear 
‘butthey should overcome their enemies, ns 

* in former times, with broken plattera, raiiis- 
‘ horns, and a stone in a siling.* 

JL. C. Ji When was this? 

Smith. This WHS upon the 14di of September. 

. JL. C. J. Where was it ? l 

Smi/A. At one Captaiu Daniel Weldy’s 
house. 

X. C. /. What is he, a seaman ? 

Smith, Yes, and he prayed for him, being 
then at sea, and hie eon botn, who was ill. 

X. C. J, How many do you think might be 
present there at that time ? 

Smith, There was a low parlour full, and a 
little room up six steps; and where he preached 
was up one pair of stairs, there was a large room 
and a gariTt. 

X. C. J, Where did be stand ? 

Smith, In the door-case of that room, thatj 
the sound might go up and down. | 

X. C. J. l&w many people in number might' 
there be, think you ? 

AiffiitA. 1 catuiot tell, my lord; a great 
many. 

X. C. J, How mafly, as nigh as you can 
guess or think f 

Smith, ^vei'al hundreds of them. 

X. C. J. Do you know any of them ? Wore 
tb^ people of any quality P 
omiM. Yes, I know a great many tif them ; 
several of them are iu the court, and ’about the 
ball now. 

X ,Wbo atood at the door and lot you. 
VOL. X. 


SmUk, One Mr. Paul Shed; and be'imilt/ 
angiy at my coming with patteus, for i)w. 
made an impression in tlie ^ound, and 
notice to others, that there was conipany there t , 
and I promised him I would come no more with 
them. ^ 

jJust, Wdlcot, Was he door-keeper ? What 
is he ? 

Smith, A hrasier, 1 think. 

Just. Holloway, Had you any notice of a 
conventicle that was to be there ? 

X. C. J. Ay ; lelhusbow you came thither ?' 

Recorder, (Sir Thomas Jenner.) Mow came 
you to flpd it out that there was a meeting at 
sucha place? 

Smith. At first 1 found it by dogging of 
people as they went along; and afterwords, 
there were people set commonly at a place 
called Cherry- garden stairs to give notice; ati& 
sometimes 1 asked there, and sometimes T went 
to Mr. Shed’s house to enquire. 

X. C. J, Shed, you 8ay,^ was present there 
then ? 

Sfnitk. Ye.s, he Jet me iu. 

L. C. J, What, he was the man that ma¬ 
naged the conventicle. He was clerk, I sup¬ 
pose ; was he not P 

Smith, 1 never heard him say Amen butl 
have heard him expound in the conventicle 
sometimes. 

X. C. J. Oh, he was a journey man preacher, 
it seems. 

Recorder. Pray was there any store of 
Watermen and Heamen there ? 

Smith. Yes, abundance from Rotherhitli, or 
thereabouts. 

X. C, J. Which way came all thfe people 
that were there ? 

Smith, From Deptford and Rolherhith,,aiSd 
all thereahonts. ^ 

L.C.J. Wasitnearthe water-side? 

Smith . Yes, not far from it. 

X. C. J. Well, Mr. Attorney, have you any 
more questions to ask her ? 

Att. Gen, No, 1 think not. Mrs. Smith, 
you have beard him, you aay, at other da^^s; 
how did he use to treat the government in his 
preaching at other times ? 

Rvs. My lord, I beseech your lordships to 
tell me whether Uiese questions' are prop^ to 
be put, it not i^lafmg to the matter that 1 tttii 
accused off 

X, C. J. Yes, yes, to give an account of 
the disposition of your mind ; very proper as 
can be. 

Rot, Because ikis not part of my ohaige, 
and 1 cannot be prepared to answer it. 

X. C. J. When the king’s counsel have 
done with her, you may ask her any questions; 
but you must let them go on flrst. * 

Att. Gen. My lord, it is chai’ged that he 
spoke these words with a tmiterous, malicious 
mind) and wh^t better evidence ol’ such a 
mind than his usual discourses ? 

Smith. The Slst of August, 1 heard mm 
prriU^ at Paul Shed’s house; and there 
preached that there was a nertai n great BoaUj that 
M 
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liwl at the upper-end of Grace-^clinrch-strcety 
about this time eighteen years njroi'ie; I tiome 
no body,'9^ys he, y^ui all know him whom 1 
lueon 4 And tliero eamc a certain poor man to 
Uimt he was nut a poor man neither, hut a 
carjicnter by trade, one that wiought for his 
living, a lahouHne: man ; and told that great 
man, if he would take liis adtiee, he would tell 
him how to quench the tire, but he pished at 
il^ and made light of it, and W'ould not take 
his advice. '\Vhicb if it had not been for that 
great man, aikl tlie lord mayors and sherLiTs 
tiiathavc been since, neither that tire in Lou¬ 
don, nor the fire at Wupping, nor the tire at 
Southivark, had gone so far or come to wiiat 
tliey did. 


testified ; but do not preach to her. It is not 
your w'ork to catechise the witnesses, that is' 
the duty of the court, and we shall, no doubt, 
take Civro to «lo our duty. And I will tell her, 
to save your preachment, sbe is intlie presence 
of the great God of heaven and earth, before 
whom ne must appear at the gi’eat dsiy of 
judgiiiciit, to give an.account of every word 
we speak. Am] you are under an oath, and if 
in case you tell one tittle of a lye in your testi* 
mony against the prisoner at the bar, who 
stands now to be tried tor his life, it will be just 
with the great God to sink you down into hell- 
fire immediately. Therefore, 1 require you, 
upon your oaili, not to speak one word but 
wliat IS truth. 


JL C. J. There was a great man that lived 
at the iipner-cnd of (vrace-church-street! 
Who did he mean by ihat^ 

Recorder, He meant* we suppose, sir Tho¬ 
mas Bloodwortli, that was lord-mayor at the 
fire-time. 

X. G. J. He did not live there then. 

Recorder. It secins he said so. 

Ait, Gat. Play illrs. Smith, let me as*k you 
oue question. How far were you off from him; 
and where did you sit this 14fh day of S4ep- 
tember, when y-on heard him say tliose words 
you speak of 

Smt/t, I sat upon the bed, and he o a.s stand¬ 
ing at the door. 

Aii. Gen. M\ lord, weha\o doiie w'ilh this 
witness at the present. 

L. i\J. Now, Mr. Rosevvf'1!, if yen wi’l, 
^’011 may ask lu*r w liat questions yon please. 

Ros. Aly lord, 1 was before to 

your purdon for my weakness, being .'iltogctln r 
uuacquainteti with these things ; and that yon 
would look uijou me as one that is inoi's con- 
silii, and pardon any thing that crimes from me 
iui;(>crtiucni!y. 1 caunot speak to her as a 
lawyer to sift her, and search out the tniili ; 
will your loi ildup give me leave to stpiak to 
her as a divine ? 

L,G.J, Ask her what questions you will, 
but we will not have any of your preaciiincnts 
here. \ ou must consider where you arc, you 
are not now in your pulpit, hut at the bar ; 1 
as.sare t on wc r!o not intend to make a con¬ 
venticle of tliu King’s-bench court. 

Ros. My lord, 1 meant only to endeavour lo 
convince tier, hy futtting some qiu!stuins like a 
dhine, to her. For 1 pity them though they 
envy me ; and I bless my God, have prayed 
tbrihem many limes since my imprisonment. 

' X. C, X IVell, well; do not &taiid to com- 
mend yourself now, this is not your time of 
uniltti^ your defence: Only, if you will ask 
tbki^itu&ss any questions, you may. 

Mos, You are under an oath, mistress. 

1 am so, Mr. llosewell. 

Jte* ' Arc you sensible what au oath is, and 
the^great obligation you are imdei* by it to tes¬ 
tify DOthiog but the trutli T As you will answer 
it to the gK?at God——— 

L.C. J. Look you, Mr. RosewelJ, aak her 
any questions to tue business that she has here 


Smith. My lord, I assure you, I will rather 
say les!i, than add any one tittle. 

X. C. /. Mr. Roscwell, ask her what you 
will, but do not give yourself, nor us, the 
trouble of a pi*eachment toteach her the obli¬ 
gation of an oath ; for .slie very well knows, 
it seems, what it is, and says sbe will rather 
speak less (ban more than the truth. 

lias. I humbly thank your lordship for 
what you have said to her. Mrs. Smith, pray 
was you at Rotherliiih the 14tli day of Sep- 
temb(‘r ? 

Snuth. Vrs, that I w’as. 

Has. Did you come alone? or whom canic 
with you ? 

Snnth. Mr»i. Hilton came along willi me. 
and another gent it‘wOman, and Mr. Shed let us 
ill nil togethn-. 

/ips. W fio is that Mis. Hilton ? 

All. Gen, Voii will sev her by and by, Mr. 
lloscM ell. 

lUn. Where did you meet together ? 

Smith. ^Tvs. Hillon lay with me all night, 
ami wc w ere together the day before. 

Ros. Wliat tune did \ou come thither, pray, 
mi'stress? 

Smith. I came thither before seven of the 
dock, before you came, Sir. 

Ron. And ] pray wltose bouse came you to 
ut Rotlierliilii 

Smith, Wc are informed it w'as captain 

ddy’s house. 

Ros. Are you sure it was his house 

Smith, As they did toll us, it was captain 
Daniel WeKlyV', 

I [)ra 3 % mistress, w hat room were you 
in there? 

Smith, Wewere up one pair of stairs. There 
is a little room wc cotne at sooner; but we 
were in the room w ith the bed; and there was 
one Mr. Atkinson there that w'as in moiini- 
ing, and there were two or three hoys of his 
with him that sat upon tlie bed, and their shoes 
were plucked off, that tliey might not dirt the 
bed; and I gave him bisboy’s shoes firom under 
the bed. 

. Ro8, Pray where did 1 stand, mistress, dw 
you say? 

Smith, In tbedoor«case. 

X. C. X What hoy is that ym iijpesk of ? 

Smith* Two boys that oame in with one 
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Mr. Atkinson; liis relations^ I suppose they 
were. 

Ito$, Prav how 4lid the service beg^in? 

Smith. Yoif took your tosrt out of the 21st of 
Genesis; that was the chapter, to the best of 
iny remembrance. 

JSjos. Hut I ask you, Mistress, bow did the 
worship, the service befrin P 

L. C. J. You mean your prayer, you do not 
use to call it service. 

Smith. You made a prayer. 

JSos. Was it beg^uD with a chapter, or a 
Psalm, or liow P 

Smith. There was no psalm ; a long^ prayer 
you made, as you used to do formerly. 

Ros. Il(tw fonj^ was that ? 

Stuith. It was always used to be about three 
«}uarters ol‘ an hour long*. 

lios. Was there any chapter read P 

Smith. There was no chapter before you 
took your text, as 1 heard, and 1 was there "be¬ 
fore you. 

JKos. Upon what occasion then were these 
words spoke, if there was no chapter read P 

Smith. 1 say there was none till you took 
your text, and then you spoke those words. 

Ros. But how came those wonls in ? 

Smith. You ahvays took a whole chapter, 
and expounded ail along* 

Ros. A long text for one sermon, mistress. 

L. C. J. Yes, yes, we know you have a fine 
way of preachitic:. 

lios. Well, Mistress. U|»on what verse of 
the chapter were these words spoke, uhout 
flocking to the king to cure the king’s evil? 

Smith, I cannot be punctual to tiic particular 
verse, 

L. C. J. Nay, I suppose you seldom keep 
to your text. I am sui'e there was never a 
verse in any chapter that warranted the speak* 
iug of any such words as these. 

Smith. My lord, 1 raniifit be punctual to 
the particular verse. It was within five or six 
verses of the beginning, 1 believe. 

Hfts. Then u|>on what occasion came in ()>c 
words about the two wicked kings P 

Smith. In preaching you brought it in by 
other proofs. 

L. C, J, Why, man, there can be no occa¬ 
sion forspealcing of those words. You spoke 
them without any occasion at all. No body 
; can tell what occasion you had to speak them. 

Rus. But, my lord, I suppose there may be 
some coherence in my discourse. 1 would 
know how they were brought iu ? 

L. C. J. Who can tell the occasion ? Do 
; you ask me what reason any man has to speak 
treason ? 1 teU you there is none at all to bt* 

I given for it. 

Smith. One of your proofs in your preacli- 
ing was conrarning DiUilali and Sampson, and 
r you brought in that proof coiiceniing tlie king’s 
I using of women, it was out of the Judges. And 
t he said be did not question, hgt that in tbe end 
: the whores would serve tlieking, as that whore 
. Dahlalidid Sampson. 

Zt. C. J. Was this at the same time, upon 
' the same day P 


Yes, it was upcm the I4tli of f 

tember. ^ 

Rom. If it please you, my lord, these are 
not words that are charged in the inform 
mation- ' 

L. C. J. You draw it upon yourself by your ■ 
questions. 

Has. Iftheyw'ere 5]M)kon, (upon that by* 
pothesis, I say, if they were sfioken ; but I 
deny the thesis, 1 abhor the thoughts of them) 

I would know how they were brought iu, under 
what verse ? ^ 

JL C. J. Ay, I take right as to that, 
you do deny il; and they are not in tbe in- 
ilictmrnti 

Smith. I catmoibc piuiotualas to the verse.'. 

" Ros. Pray upon what account did come iu * 
the two wicked kings ? 

Smith. I cannot tell the verse, truly. 

Ros. How came in that about Jeroboam ? > 

L, C. J. How can she tell how you bring'in 
treason ?— -Ros. My lord- 

L. C. .J. Nay, pray, Sir, hear me' a little. 
You shall have all the liberty to defend, your¬ 
self that the law can allow of. We are ac¬ 
countable lo the law upon our oaibs to do jus¬ 
tice, and are as much accountable to Heaven 
for our actions, as you or any prisoner that 
comes to this bar is to the law for your ac¬ 
tions. But do >ou ask what rca^-ou you spuko 
treason for ? I tell you no reason can be given 
Ibr it. 

Just. Hoi. Do you think any of your audi¬ 
tors can give an account of the connectioa of 
your w hole Hertiion ? . 

L. C. J. When you talk liesides the cushion, 
do you think any man alive is able to give an 
account bow you come to ramble ami talk 
treason P 

Ros. Can you tell, mistress, when that was 
spoken, of standing to their princi]4es, suid 
their rums’-horns, 6cc. 

Smith. That was at the latter end of your 
sermon. 

L. C. J. When you bad said diere were two 
wicked kings, then presently you were for 
standing to youn^principles, anti overcoming 
your enemies. * ^ • 

J list. Mol. It seems she was vciy intent upon 
your sermon. 

L. C. J. Fur my part, I wonder she can re¬ 
member so much as she does. It is much she 
cun iTmemher such stuff as this. 

Ros. Tiie God of truth, my lord, 1 hope 
will manifest the truth. Pray, mistress, were 
these words spoken oue just after another in 
my discourse i’ 

iS//«7A. No, they were not; but tliey were 
all spoken at that time. 

Just. Hot. Have you done with her ? 

Ros. No, my lord, 1 humbly beseech your 
favour and patience a liifle. *Piay, iniatress 
Smithy did you write ? 

Smith* I did not write till 1 came home, and 
after I came borne 1 did write it do«n. fcJevwal 
thaf were thei*e did write down yoiir sermon. 

Ros. Several of whom, do you mean ?•. 

Smith. Several of your cougivg^liou, Sii\ 

\ 


I 
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Jtos, Did ]yonf companions niTile? And 
pray where did you first write down these 

Smith. Afier I came home 1 set theih down, 
word tor word to a tittle, as they were spoken, 
le n^r as I could remember wliat you spoke. 

' Bos. Was any body with you when you set 
them down ? 

Smith. Yes, my own family saw me write 
them down ; and the other witness was with 
me; and afterwards wc went to the 'Bull and 
, Mouth, the Quaker's meeting-house. 

JRos. What other witnesses were by when 
yon set them down ? 

S/t/ith. There was iny husband, my'appren- 
tibp, und niy child. 

JRog, And did you set them down just ex¬ 
actly as you have sworn them upon this in¬ 
dictment? 

Smith. Yes, to the best of my knowledge. 

Hoa. Upon your oath, in the presencti of the 
great God. did yon set them down as they were 
spoken ?— Smith. Yes, I tell you. 

L- C. J. Ay, 1 v.'oulfl ask you that question; 
did you (I speitk to you as in the presence oi‘ 
the great God, and upon your oath) set down 
his words pist o'j lie spoke them in sulistauce ? 

Smith. Yes, 1 did to the same substance as 
near as I could remember. 

Rot. Pray what other words were spoken 
between these words in the indictment, if they 
were not all spoken together ? 

Smith. (Pne thing 1 do remember more that 
you said that day. You said there was a word 
they called canting; b.ut for your jiait you 
did not understand what it meant, unless it 
were this; You said, you chaiieed to go by 
one of the great churches ; where peeping in, 
you saw a man with a white surplice, and the 
organs were going, and they were canting, and 
singing the Litatiy, the Creed, and the Ten 
Commandments, wdth a Ua-ha-ha-ha-ha. For 
yOur part, you were asliamed to hear it: and 
til is you said was all the canting you koevv. 

Att, Gen. You will draw this upon yourself. 

Bos. 1 am sorry to hear this indeed, my 
lonl. 

' L. C. J. So am I too, with all my heart, I 
v.'ill assure you. 

Jios. You say you set down the words the 
same day, when you came home ? 

Smith. Yes, I resolrcd so to do, when I came 
. away from the meeting, to write them down as 
scion as I came home. 

Mos. Did you confer with any body'ahoiit 
thi^ wpixls r 

Not till I came to a justify of peace, 
.M^moovei’ed it. 

What justice of peace was that whom 

discovered it to ? 

' -Smith. The Recorder of London. 

And yon swear these were the words 
thatC^ke ? 

S//iif£> Yes, ns near as I can remember. 

L, Ci J. if she swear the tiulistantial part of 
them is enod|rh, though fherwCry exact words 
site doth not swear t ib'r the words are laid in 


tl^ indietment in Latin, and by way of as¬ 
sertion. 

Bos. 'Year lordship will pardon my woak- 
ness, 1 am ignorant of the lav. 

X. C. J. And we will take care you slndl 
have nothing done to your prejudice that ie 
against law. 

Bos. 1 humbly thank your lordship. Mis* 
tress Smith, upon your oath, you say Mr. Shed 
was at that couventidc ? 

Smith. Yes, lie let me in at the door, and 
was angry with me that 1 would come sotmr 
the place with my pattens; ho said it might 
give occasion of suspicion. 

Bos. You were saying you heard him ex¬ 
pound. Where was that pray ? 

Smith. Yes, that I did, at Mr. Crookslianks’s 
house ; and 1 heard him another time ■ — - 

Bos. What was the day in August that you 
say you came hrst to hear me? 

*Smith. 1 do not sny it was in Angust, Inii in 
July, that 1 came first to hear you, the SOth 
of July. 

You say I preached in the public 
meeting-place; v hat day was that, pray ? 

Shiiih. The lOlh i»f August, to the liest of 
my 1 ’^ meriibranrc ; it was the fbuth Sunday, 
as I rcmcmlier, that 1 heard you there. 

Ros. Have you not sworn against conven- 
ticle.s in other places ?— Smith. Yes. 

B^i. What conventicles ? 

Smith. If my lords please to ask me, I shall 
give an account. 

Ros. Have you, or have you not ? 

Smith. Yes, several; though 1 uever heard 
any filing spoken in any of them again.st the 
kini", hut at ymiris. 

Ro.^. Did you swear a conventicle against 
one 3ir. Hales ? 

Smith. I swore it by confession. 

Bos. Were you at that conventicle ? 

Smith. No, I was not, but 1 swore it by 
confes.9ion. 

Bos. What day was that cimventielc ? 

Smith. As they told os, It was the Idth of 
July. 

Kos. Was there any thing done upon that 
conviction ? 

Smith. Yes, he paid his money that was set 
upon him, and never made any appeal; his 
wifi* confessed it. 

Ros. What other conventicles have you 
beon at ? 

Concerning you, do you mean ? 

Ros. No, any other conventicles of the Fa-- 
natic.s that you have sworn against ? 

Smith, I do not know whether that be a 
proper question. 

Ros. What say you, mistress Smith ? 

L. C. /. No, no; that you mulsrt not ndt her, 
that , is to acense herself. 

Just. Hot. You must not ask her any thing 
blit that you stand here ebaxged wMi. 

L.£.j. You must not ask her anything' 
that may make her obnendous to any pendlty^ 

JusL Walcot. Do you* ask her asy-other' 
questions? 
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Mo6 . I will [presently, my lotd, I beg yctor 
patieRce. 

X* C. /. Ay, ayf take your 0 wit tUtte. 

Ros. Pray,' Mistress Sinitb, were you a 
witness against a cmirenticie at one Mistress 
Bali»o*s ? 

Smith, Yes, that 1 had by coofession ot' her 
own mouth. 

Mas. Was there not some money offered 
her- 

X, C. /. That is not to be asked, you must 
not ask her any question that may make her 
accuse lierseH'diniinally. 

Smith, Never by me, Mr. Ijtosewell. 

Aoj. 1 beg your lordship’s pardon-^— 

X. C. J. 1 will tell you ftie reason for it, 
and it is that which ought to be satisfactory to 
you or any body. They are not bound to an¬ 
swer any questions that you ask the witnesses, 
wherel»y they charge themsebes with any 
crime, or by answering may subject tliemselves 
to any peoul^. Whetlicr it be so, or no, you 
must not ask them, but prove it'. 

Smith. I never did offer any, my lord. 

JRor. ] thought 1 might offer any thing 
against what she had sworn. 

L, C. J. Prove what you can in your time ; 
but do not ask her any such questions. The 
law is so, and the same for you os it is tor every 
body else. 

Ros. Mistress Smith, you swear these words 
were sjioken in the forenoon upon that place, 
the ^ 1st of Genesis, one after another ? 

Smilh. Yes; those wonts, as near as lean 
speak them, were spoken then. 

L. C. J. Are those tlie,.wwds you heard at 
that time ? 

Smith, In substance they are, my lord ; as 
near as I can discover. 

Ros. 1 have no more questions to ask her at 
present, ray lord. 

Ait. Gen. Pray, Mistress Smith, since he 
has started such a question ; have you been 
tampered with, and been offered any money ; 
and what, and for what ? 

Smith. There came one Cartwright, and one 
Norton to me one day, 1 cannot give an ac< 
count exactly what day it was ; and first they 
spake to me about 31istress Batho’s busimv-^^, 
and afterwards they fell into tiiscourse about 
Mr. Rosewell, and they told me, They won¬ 
dered 1 woukl have my hand in any man’s 
food. Said 1 to them. Suppose you liaif heard 
hat I did, w'bat would you have done ? Says 
^r. Norton, yon had better take 20 gpuinetks, 
id not appear a^nst him; said be; nottbat 
itoy body that 1 know of that he is concerned 
Irith, will give you that sum of money, bur 
"'on h^ better take it. Says 1, what is the 
uth no mon^ nor gold shall buy me off from 
dling. What was truth 1 would speak, and 
loffiore ; andl had already given evidence of 
It, and would not retract ft. Said Mr. Cart- 
ight then to me, but if you bad not disco* 
wed it, no body else wouW. Said I, yes, 
ImsfflitJiswell.asl. 

Ah, £re». Has any body else tampered 


with you I Hate yeu had any letter .seof I# ' 
you f ‘ 

Smith. Nothing till yesterday morning: if 
letter came then. 

Att. Gtn, What was that P 

Smth. 1 suppose my lord saw h. 

Att. Gen. Ay, but you must tell the jury 
what it was. 

Smith. One came to my brother’s^ and 
brought a letter thither, which I read over; 
and be said to my brother, if I could be any 
Ways assistant to Mr. Rosewell in not coming 
in against him, 1 might have 200/. paid down 
to- morrow; not that Mr. FtoseWell knew of it, 
or would give it me, but it was a wager that 
wa.4 laid. Some laid he would be b^ged, and 
some laid he would not; and So he said be 
would come and give me an account who i*^ 
was that spoke to him. 

Att. Gcti. My lord, we have done with |hw 
now. Call Mrs. Hilton. 

Rmwell, ^^111 yoiir lordship pfeaSe to in¬ 
dulge me so far,, tW 1 may ask her another 
question or two ? 

L. C. J. What is it you would have, Sir ? 

Rosewell, 1 desire her before she goes out 
to recollect one thing. 

L, C. J. Nay, nay, she shall not gO awi^ : ' 
If you have a mind to ask her any thing be¬ 
fore she goes away, do so; or she shall come 
again, if you have any questions to. put to her. 

Att. Gen. My lord, she is big witi^child, 
and cannot well crowd in and out. 

L, C. J. If she be with child, then let her 
sit upon the stool there, 

Rosewell. With your lordship’s indulgence, 

I vreuld ask Mrs. Smith this question ; the 
gentlewoman that was with you, Mrs. Hilton 
1 think you called her, did she agree with you , 
as to the same words, and as to time and place P 

Smith, If you please to examine her, I sunf- 
pose she will give you an account. , 

Rosewell. Then 1 would ask her thb qm- 
tion, witli your leave, my lord.; whether was 
that other gentlewoman with you in the same 
room ? 

Smith. Yes, she was, and sat upon the bed 
with me, aqd i pulleil her by the sleeve when 
the words were sfmkcn, to take notice of them. 

Att. Gen. Come, Mrs. Hilton, give my lord 
and the jury an account: have you b^n ^ 
this con^ eiiticle at any time, and what have 
you heard there ? 

Hilton, 1 came to Mrs. Smithes on Sittuidhjr 
night, and on Sunday morning I went wim 
her to this place; 1 was never there before in 
mylife, t^y said it was one HaniePs house, 
one raptain Daniel’s : it was nhar West-lane 
in Rotberfaith. And when we came tibeie, 
there was one that Mrs. Smith knew, that stood 
at the door, they call him Paul Shed, a little 
man: and when we came to the door, he said 
to us, Pull off your pattens, says he, for they ' 
will give, too lAuch occasion of distrust if 
people’s tmniiig : u c pufied off our pattrxqi, < 

and said -we would take care the next ^iBp. 
When wo came in, We went through a km of 
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a hall, aod when weeamethere intothe hall, 
there were a IHde parlour against it: we went 
up the stairs, and when we came up stairs, 
there‘Were two more rooms; that room we 
came'into was huDff with sad-coloured paper, 
and upon the left hand there stood a sweet- 
weod Kind of chest, a little cabinet, and a little 
glass over that, Mr. llosewdll came, and sto^ 
at the entrance of the door; so there was 
a Nttle child in bed when we came up, and we 
sat down on the other side of the bed ; and Uie 
child was taken out of the beil nresemiy after¬ 
wards. BIr. Rosewell preached upon the OOtli 
or 2l8t chapter of Genesis, 1 cannot be po- 
eittre which of them, but of one of them it 
was — 

HiOtewelL But upon your oath cannot you 
tdl which it was ? 

£• C. J. You must not interrupt her, Sir; 
jrou shall have your time to ask her what you 


Hilton. We went by 7 o’clock in the mom* 
ing. ‘ 

L. C. X Did Mr. llosewcll come before 
you, or after you P 

Hilton. No, he came presently after wo were 
there. 

L. C. J. Do you renaember any other words 
he uttered thcr<; that day ? 

HiUm. He was,pleased to talk of several 
things between whiles in bis sermon; among 
the rest, 1 heard hkn speak about canting. He 
said there w'as a word they called canting, but 
he did nut underatand what tlial word meant, 
except it were the fellows m their white gowns. 
For he vv as going by one of their churches, 
where he heard Uicin sing the Luid’s Prayer, 
the Creed, and the Ten CCommandments, with 
a lla-lia-ha-lia ha: for my part, says he, 1 
was ashamed to hear it. 

L. C. J. Do you ivinember any other part of 
the discourse ? 


Hikon. It was the SOtli or 31st of Genesis. 
I will not be positive u hicli of them it was. 
But the thing wos as to Abraham and Sarah ; 
that was the contents of the chapter that Mr. 
Rosewell was then pleased to preach upon. 
After he had took his text, and preached a lit¬ 
tle while, he said, < The people went flocking 

* to the king to cure the king’s evil, which he 

* could not do V for they ought to flock tn them, 
^ that were priests and prophets, who by their 

* prayers could cure their grievances.* Then 
he preached a great while of the chapter fol¬ 
lowing again ; and then says he, * Wc have 

* had two wicked kings that nave suffered po- 

* pery to come in under their noses, wfaicli 1 

* can compare to nothing but the most wicked 
^ Jeroboam.* There was another king named, 
and 1 think it was Rchoboam. I cannot be 
positive as to that, but Jeroboam I am sure 
was named. Then he said, * If the people 

* WOtild stand to their principles, he did not 

* gucstion but to overcome all thdr enemies 

* with broken jitters, rams-horns, and a stone 

* in aaling.’ These were the words Mr. Kose- 
well was pleased to say. 

X. C. J. Can you remember wliat day of 
the month this was ? 

Hilton. It was the 14th of September, m^ 
lord. 

X. C. J. J>o you remember what number of 
people were there? 

HtUon. 1 believe there were 4 or 500 peo¬ 
ple ; there was a garret full, and two rooms 
below, the parlour Soil, and the hall full; and 
OpeFaul fitned (as Mrs. Smith told me Ins 
name was) let us in. 1 did not know any of 
than ; nor ever bad convicted any of them ; 
shat was the flrsttime 1 ever was at a meeting 
in itiy Kfe, and 1 bad enough of it then. 

L. C. J. You say you came on Saturday 
to Mrs. Smith’s house ? 

Yes^mylerd. 

What time that night ? 

. jUboutei^ or nine o’clock. 

Xr C. X time in the merning dhlpou 
gmteg witbMrto tbb place ? 


Hilton. lie bad a great ma^ other of 
those things, that 1 cannot now remember ; it 
affrighted me to bear it out of iny wits. 

X. C. J. Where did you go from thence ? 

Hilton. We went home to Mrs. Smith’s. It 
was tuo o’clock, and we had not eat a bit of 
bread all the while ; and a& soon as she came 
home, Mrs. Smith took hci' pen and ink pre- 
sentl3% duviii those words ; her hus¬ 

band and 1 aiicf she weic together; and when 
we had done this, we went to the CluaUer's 
meeting. 

X. C. J. What Quakci’s meeting is that ? 

Hilton. It is that by Chcapside; 1 do not 
well remember the name, 1 think it was called 
the Bull and Mouth. 

Just. HoUott ay. What time of the day was it 
that the meeting was done at Mr. Hosewell’s? 

Hilton. Wc came from Mr. Roscweirs a 
little after two o’clock. 

X. C- X From seven to two did he hold ; 
that is pretty loijg-w'indcd. 

Hilton. No, he went iu to dinner, and left us 
there, and aliundanca in the cong^gaUon eat 
sweet-meats, or biskets, or such things as they 
had. But 1 am sure we had nothing there. 1 
was never among you before, nor ever convicted 
any of you. 

Hoi. I humbly beseech your lordship to make 
her sensible of the obligation she is under by 
her oath. 

X, C. J. Ay, Ay : 1 will. Look you mistress, 
you must take notice, here is the life of a man 
m question, which is a thing of great consi¬ 
deration. And for you to have any concern in 
taking away the life of a man, it it be upon 
false grounds, is a t cry dismal thing ; besides, 
that there is a thing w liich is yet of greater 
weight and moment to you \ ourself, it ooncenis 
your own immortal soin. You must consider 
what guilt you contract u(K>n y ourself if you 
tdl a fye ; but there is a much greater guilt 
contracted, if you offer to swear a lye in a court 
of justice, upon a cause of thi8/M>iicerDm€nL 
I^Condder, I tdl you, you are in the presence ef. 
' Almighty God, that seeth into the hearts of all 
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mankind; thatisthfra\enf^r of altlyin;f and^ 
peijiiry • that may justly sink yottinto llelU W* 
you offer to bweur* a faislioocT Thafeibre, 1 
cliai'i^c you, in the name and presence of that 
great God, the judge oi heaven and earth, to an¬ 
swer me truly to this <|uesUoxi: ore these things 
*that you have sworn heie^tiue ? 

nut on. My lord, they are every worfltrue. 
There ib a ffcntlewoman here, me Mrs Col- 
lingwood, that shadl witness 1 set them dow’n 
that day ; and went aw ay to the iecoider,and 
gave him aii uceoiuit of them. 

Au. Orn, Well, if you have done, go over, 

L. C, J. No, hold, Sir, will the prisoner ask 
her any questions ? 

Ros. Yes, my lord, with your leave. 

L C, J. Ay, in God's name, what} ou will, 
that is fitting to ask. 

Ros M ibtress, what is your name ? 

Hilton My name is llilton. 

Has Was your name ever l$bailoe ? 

Hilton, Yes, but ray name now is Hilton. 

Rjos, Oi otherwif e Smith, 1 suppose : for 1 
have heard so. 

Hilton, No, Sir. 

Ros Then, Mrs, Hilton, upon the oath you 
hav** taken (for 1 hope you have obscived what 
niy lord has said to you about the sin and dan¬ 
ger of fklse swearing)- 

Hilton, Mr. Roscwell, God forbid I should 
stand here to tell such a he as this, if it were 
not all truth to my knowledge; 1 would rather 
speak less than more. 

Ros, Were you at Rotherhith that 14th day 
of Septemlier 

Hilton, ¥*08,1 was. 1 was with Mrs. Smith 
at her house over night, and went with her to 
Rothcihith at seven o’clock next morning. 

Rjos. Whose house were you at there ? 

Hilton. I cannot say at whose hoiibc it Was 
of my own knowledge, for I was never there 
before in all my Utc; but the} said it was one 
captain DaniePb house. 

Ros. What street was it in ? 

Hilton. I do not know what«itreet it was In, 
It was near West-lane. 

Ros What kind of buildings wore there in 
tht sticet ? 

Hilton. Over-asraiubt it, a little way from 
the house, ia a bridge, that we went over; 1 
believe it may be some ten or twelve doors from 
the house. 

Ros. In the street, you say over-against the 
house ? 

Hilton, A little way fitim it. Mr. Rosewell, 
if you do remember (i can remember these 
things very well) tlierewere shutters in the win¬ 
dows, and the suii came in, and you were afraid 
lest the people that went by should hear you. 
First, Tliere was not light enough, and you 
desired that one part of tlie shutters might 
he opened y which was done: and then you 
desired that half might be shut again, tot mar 
the people should over-hear you. 

Rot. What kiud of entrance is iliere into the 
bouse P 

ffilton* There is an entry, and from the entry 


We went into a little halt, the rooms were hot 
of a low height. ' 

Ros. Was it in an upper room, or a lower 
room that 1 preached? 

Hilton, It was in an upper room, you were 
up two pair of stairs, the chamber was httna 
with sad-coloured paper, and a sad coloured 
bed was in the room; upon tlie IcdEt-hand, ae 
you stood, there was a obest of sweet wood 
btood, and a little cabinet upon it, and a gksa 
over that: and upon the right-ba^, on dieside 
of the chimn^^ was a closet; Itoc^ verygued 
I notice of all these things. 

Ros. 'Fwo pair of stairs, upon you| oath, you 
say it was? 

Hilton. Yes, it was two pair of stairs upon 
my oath. Sir. 

Ros. How many steps, Mrs. Hilton, wero 
there? 

Hilton. They were low stairs, eight or niiw 
to a pair, 1 think; 1 did not numbo* them, Mr. 
Rosewell. 

Ros. The other says, there was a little room 
up six steps and that 1 was but one pair of 
stairs high. 

Hilton. And there was a garret, my lord; 
which 1 am sure there was ai^ve 400 people 
there at that meedog. 

Ros. Did you see that number of people 
iheie?— Hilton. Yes, 1 did. 

Ros. If you were within in the room, how 
could you see them all there that were Mow, 
and in the garret, as you say f 
Hilton. When you went down to refredi 
yourself, to jlinncr, as I suppose; said 1 to Mrs. 
Smith, for the Lord’s sake, let me go out, for 1 
am affrighted out of uiy wits to hear such stuff 
as this. 

L C.J. Frightful stuff indeed. 

Hilton. Says she, you cannot go out till they 
dll go ; there is nobody to let you out; hut 
1 would fain have been got out thence. 

Rm, What time did you come thither, say 
you? 

Hilton. We came by seven o’clock in the 
morning. 

Ros. How did the exercise begin ? 

Hilton, Between seven and eight. 

Ros. 1 do not ask you what time, but bow it 
began ? 

Hilton. You made a kind of a prayer, I do 
not understand your way, for 1 never was used 
to }our meetings, 1 never was st any before ia 
my life. You took your text (I caimot be po¬ 
sitive which, but it was) eitber out of the f Odi 
or 21st cbiqder of Genesis. 

R«f. Bpt can you i^member these woids,aiid 
not the chapter r 

Ihlton. 1 oan tell you more that you said, if 
you please. 

Ros. Mrs. Hilton- —. 

^ L. C. X Letbergoonn you ask her a ques¬ 
tion, and will not stay for an answer, hut go 
to another thiii^. SSie is telKng you what wee 
done. 

Hilton. This 1 am positive in, it was tbadlOth. 
or 21st chapter of Geneus. the Story was 
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. ^nut AhmhimB andSatah, hmr'lie IM li«rcaU 
limelf his sieter. 

. Adt. That fs the 30th chapter. * . ’ 

C. ‘C. J, Nay, I sitppose you caR noneinber 
the text bettei* than this ivoinait. 

^ JUitim. 1 believe it was the $0ih, that you 
4 SA most expound upon that day ; for you said 
vRt last Ahiificlech made Abraham a present, 
which you did think might be about,30 gui¬ 
neas* 

.Hos. I see you are thoroiigh-paeod. 

£. C. J. Methinks slie brought away miicli 
of your precious stuff for one time, upon niy 
word. 

Ros. Hbw long did you stay there, Mrs. 
tiiUon ? 

Hilton. 1 staid there from the time you 
mne in to the end of all: about eleven or 
twelve o’clock you went down to dinner; They 
that were there staid till you came up again, 
wducb was in the afternoon; and then you 
hd^n upon a text which you took in the 
F^ms, 1 think; 1 cannot positively say where ; i 
but a new text you did take, that you did. 

Ros: In the Psalms did you say ? 

Hilton^ And if it please you, Sir, I never 
saw you hut then, and now, in my life. 

Jms. What habit was 1 in f 
,, Hilton. You had a camblet cloak on that 
had an eye of blue in it, and a mourning hat • 
huid about your hat; and upon the bedside by 
me sat Mr. Atkinson in a mourning cloak, and 
liis two boys. | 

^ ik». There was some stop or pause you say; 
you call it a dinner? 

.Hilton. You went to dinner, I suppose ; 

1 know not where you were. 

Ros, Pray how did the exercise begin in the 
afternoon ? 

Mlton. I cannot tery well tell. 

Ros. Was you there to the end of it ? 

Hilton. To the very end of all. 

. Ros. What Pmlm was read, or what chapter 
thtat 1 preached upon ? 

HUton. Sir, T cannot remember what your 
Psalm is. These are tlie words that you said, 
arid that you preached. Sir, 1 cannot remember 
how all these came in, nor all the stuff that was 
said. 


. X. C. J. She says she cannot remeniber all 
your stuff. 

Hilipn. I was never used to a conventicle in 
my lili^: and 1 would t bad not been there 
then. 

Ros, W^at w^as the text, I preached upon ? 
^l^on. in the mominff it was, I tell you, 
a.30tb or Slat chapter of Genesis. But the 
of your sprmon, and after you had 
Jaboutthe kin^, add all tho^ thit^gs, 

I shout Abijahamand Sarah- 

Rqs, But what wrs the text in the afternoon? 
IcOmiot tell that tndy. 

wOiAiiii »Nit flokiiy jtp ^ 


eaaion you could have. You had no oecasiou 
from that te^, nor any other text tiiat I know 
of, to talk*of the king or.the king’s evil. 

Ros. But 1 speak of i(ie coherence of the 
discourse, my Igrd. 

X. C. J. You preach without any coherence, 
or you never had been brought here. When 
you give yourdelf the liberty to udk of these 
ihings, you rumble from your text. 

Ros: I mean by it, my lord, what j>art of thp 
cliimter it was that did lead to it ? 

X. C. J. No man living can tell; it was.tbe 
devil led you to talk treason : The indictment 
tells you so, that you had not the fear of God 
before your eyes, hut wTre moved and sedueed 
by the instigation of the devil to do it. Who 
leads pmple to do all sorts of wickedness but 
the devil ? You can give no reason for it your¬ 
self, nor no one else. 

' Itoff. Were these words delivered in the 
forenoon discourse ? 

Hilton. 1 do not know what you call fore¬ 
noon, or afternoon: 1 am sure wc had no 
dinner. 

Ros. But was it all before, or after I broke 
off, and went dow n ? 

Hilton. Before, Sir. 

X. C. J. She says it was before you went to 
dinner : hat ibr her part she had no dinner at 
all, she says. If you have done with her, then 
go on, Mr. Attorney. 

Alt. Con. Where is Mrs. Joan Farrar ? 

Farrar. Here 1 am, Sir. 

Att. Gen, Pray, will you tell my lord and 
the jury, were you present at this house when 
Mr. Rosewcll preached Uiere ^ 

Far. Yes, Sir, 1 was. 

Att. Gen. What did you bear him say? 

Far. Do you ask me of the 14th of Sep¬ 
tember, first, Sir ?— Ait. Gen. Yes. 

X. C. X Why, were you there at any other 
time ?— For. Yes, seveml times. 

Att. Gen. Well, lalcc your own way of de¬ 
livering your evidence, and give an account of 
what you know of the prisoner. 

X. fc. X But, bark you, be sure you tell no¬ 
thing but what is truth. You must consider, 
here is the life of a man at the stake, and your 
own immortal soul is at stake too. You arc in 
the presence of the great God of heaven and 
earth, that seeth into all your actions and 
thoughts, and searcheth the hearts of all man¬ 
kind, and tliereforc have a care of contracting 
any guilt upon yourself by telling any lye; 
be itureto hny nothing but what is truth. 

Far. Sir, 1 was not in the room with him $ 
t waa in a parlour or hall, what do you catt H| 
a luyv room ; and be was up stairs above it. 

Mt, Gen. But were you in the congrega¬ 
tion ? Were there any other of the hedreni fik 
that room among whom you were t 
Jhr. Yes,Sir; there were a greifi many of 
thdpa there, ' 

Att. Gen. WeI],whatdldyoalieertdttrij^ 

For. Sir, concerning Ae evH jpfa the 
thing I heard him say ; and he mdde it oq, 
that it was not the king ftiai ii;^kat it .iriw 

4 
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dMordi^dboMUiMdito. Itiawietfaey «hiw M 
flaok to^ mjn he; for we ere th«gr Whiob «ie 
»ho piiceu and (he prophebi, the* by * 
pmjere do«ui^ the gtievaneet cv* the jieopJe. 

Gen. What did you hear liim aay more 

* IB 4ImI. P 

Far, The next that I obeerved wae, he aaki, 
wehaduow twowidced huge togpether; butl 
oould not tM who he oompared thtsm tfiH^ 
wicked kiega to; but he bid the people stand 
to their pnndplea, and in time they ehonld 
erensomo their enemieB. 

Recorder^ Pray, have yon beard him at any 
other time P 

Far. Yea, 1 have heard him at other times. 

Recorder, Did you take notice of any tiling 
he said against the government ? ^ 

Roe. 1 beseech your lorddup, may these 
leadiim ^estions be asked P 

X. C J. Yes, I have told you already; to 
shew your practice. It is not nt all a leading 
question. Wliat did you hou* him aay at any 
other tune about the government P 

Far, In a mill, it was by Rotherhith-wall, 
atone Hudson’s, he prayed that be might not 
offend the Lord in not praying for the king; but 
the Lord might please to open his eyes, or turn 
the times. 

X. C. J. Can you remember when that was P 

Far, It was the 17th day of July,—no, 
of August, to my best remembrance; and 
upon the 17lli chapter of Genesis. 

X. C J. That he preached upon there, did 
he P— Fa? . Yes, Sir. 

X. C. J. Did you hear him say any thing at 
any olhei time ?— Far. Yes, Sir. 

Fa order. What do you remember about 
pecmle in scarlet.^ 

X. C. J. Tell us whatyoii heard him say else? 

Far. At West-lane end, at one Paul Shed’s, 

I heard him preach conceromgtbe fire of Lon¬ 
don about eighteen yeai s ago» That there was 
a uertam great rich man, that lived in Grace- 
church-street; he said, he needed not name 
him, he supposed they all knew who he was ; 
and be said there went a poor maa to him, not 
a poor mail neither, hot aoarnenter, an house¬ 
keeper, a labouring man, and told liim bow to 
queuch the fire; and then be preached, that if 
It had not been for that great man, that fire had 
not been, nor the fires in Southwark or Wap- 
ping, if it had not been for the lord mayors 
and^sherifis since. 

X. C. J, Have you any move to ask her ? 

Recorder. What have you heard him aay 
mser 

Att. Gen. Kfo, my lord, we have done, 1 
think. 

C. J. Answer my hiotber Jenner’s qnes- 

RMor^r. What about people in scaidet? 

Far. Then after he had preached conoeming 
the fire, he said it was a fins sigiit to see fools 
m scarlet gowns; and he heard the Recordw 
Waeto he made a jadige. 

X. C.J. He hwastfange atnrktlt aenpi 

Whtaaywnwtoflf irt 

voux. 


cue 

JBai. Gad fiirWd, my had, this ahpuU it 
true. 

X. C. X YmLaae she aweara it. 

Just WUkint. Mr. Boww^, wilijou ask 
her any eo^ons P 

Roe. Mistress, you say yon were at the 
meeting og the 14th of l&ptember; pray ui 
whose iMiuse waaitP 

Far. It waa at a house at the end of West* 
lane; there are a row of houses tliat face to 
the fields.—Jhu. But whose house was it? 

Far. They said it was one Darners lionse. 

Rot. In what room of the house were you? 

Far. In the lower room. 

Roe. Did you see me there? 

Far. Sir, you were gone up stairs before 1 
came in. 

Roe. You did not see me there upon your 
oath? 

Ihrt No, my lord, I did not see him. 

X. C. J. She said at first, you were gone up 
belare she came, and she was in a lower room. 
Far. But 1 knew bis voice. 

X. C. J. Did you know his voice P 
Far. Yes, w; I had heard hipi several 
times. 

Rot, Did not you tell somebody that you 
heard none of these words? 

X. C, J. Were yon asle^alUhe while? 

Far. No, Sir, 1 was not asleep, 1 did not 
sleep while 1 was in the room. I never slept 
in your presence in my life. 

Rot. Were you there at the beginniagf 
What time came youin ? 

Far. Sir, 1 belicye you had read half your 
primer; I was at the banning of the sermon. 

Rot. Who came along withy oof 

Far. 1 came alone; my child was not well, 
and so I came late. 

Rot, What was the chapter I was upon? 

Far, It was upon the 2lat of Genesis, Sih. 

Roe, UponwhatvmeofthefilstofGeiMiii 
wash, that you heard these words? 

Far. I cannot Idi what verse it was. 

Rat, 1 ask, my lord, bocause i went ^ 
tinctly uiion verses. 

L.C.J. Prithee,man,X care not how thou 
wenteat on. 

Rot. Cannot you teU how they came in ? 

Far. No, Sir* 

X. C. J. Nor any one else, 1 dare say, how 
sudi words can come in P 

Roe. Were the words spoken together in 
that exercise that you have sworn ? 

Far. Yes, in that exercise. 

Rot. How long ifid yon slay Atm ? 

Fur. Till you bed done, A beheve it was 
two delock. 

Rot. Was hin fiiefiiteneon ? 

Far, We hai no dinner stall; leamiot tall 
what yon call forenoon, or eftenieon. 

Roi. Was it all spotom upon that ckapter, 
upon your oath P 

Jftcr. tVoly,Nir, i thmk it was upon your 
X.C.X Ifyouhave doidwith hsr^lethir 
N 
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^ ilock to) quia nos (seipsam pnsdict’ Tboroam 

* Rosewell et aP sedit* et proditor* person’ 

* iterum innuendo) buedus •saoerdofces et pro* 
^ phetie, qiii pi^ctbiis dolores iptorum (ligeoB 

* subdit’ died Domini rerauunc, iterum innu- 

* endo) sanaremus: Nos (subdit* et ligeoo 
‘ hnjusregni Anglice innuendo) habuimus nunc 

* duos iniqiios reges (Sereniasimnm Carotum 

* primum nuper regem Anglie, et dicP doini> 
^ num regeni nunc, innuendo) insimul, qui 

* permiscrunt Homanam superstitionem (An- 
‘ glioe Poper^') ingredi (infra hoc reguum 


Att. We shall call one or two more of 
bis auditors at other umes, that will give some 
occQi^ntof his way. here is your man, Mr. 
Atterbory ? What is his name ? 

Attfrlurj/. Peter. Put here is one oC tlie 
' witnesses. 

7 Aft. Gen, Swear him then. What is his 
name ? [He was sworn.] 

Attirlmry. jlobert Cook, he says. 

Recorder. Were you an officer m this place? 
Cook. Yes, ill St. Mary Maudlin’s 1 was ; 
8t. $lary Mugdulen, Bermondsey parish. 

Recorder. Were you at the executing of 
any process against Kosewell’s conventicle? 

Cook. If it please you, my lord, 1 Imd a war¬ 
rant from sir Thomas Jenner, to serve at one 
Weldy’s house, a biicklayer in ilotbcrhitU; 
and when I came to the house to seni e it, there 
was abundance of peojile, and a great riot was 
made, but no blows 1 confess ; but a great 
tumult of people, that had not T and the beadle, 
one Bainuel Bennct by name, caused the people 
to stand clear, 1 do not know but there might 
have been mischief done. Of which we upon 
that gave an account to sir Thomas Jenner, 
and he hath bound some of the people over to 
the sessions. 

Xj C. J. Wliat do you mean by this, geu- 
demcn ? 

Ail. Cc7i. My lord, we have done ; this is 
only about some disturbances that the king’s 
officers meet with, in executing process i^uiiist 
these conventicles. 

X. C. J, liul wliat is this to the prisoner? 
Ait. Gen. Here is some would have him 
called ; but I confess we cannot moke any use 
of his evidence against the prisoner, only as 
to what is hinted in the indictment, that he did 

. it to disturb the peace- 

X. C. J. Pish, that is nothing, the officer did 
Ids duty *, but what is that to this business ? 
Have you done, gentlemen, for the king ? 

, Att, Gen, Yes, my lord, we have done. 

X. C. J. Then, Mr. Roscwell, now is your 
time to make your defence; and you shall 
have time to make it as full as you will. 

.. Eos, My lord, may I have the favour to 
. have the Indictment read again in Latin ? 

X. C. J. Yes, yes, if yhu will. Read it 
again. 

Ros. T humbly thank your lordship, only 
the words, my Ion!. 

C/. (f Crou'n [reads.] * In quadam illidta 

, adtuoc et ibidem 
congregat*, 

iiitet declaravit quod populus (subdit* 

* dicti Dbn|ini Regis nunc, innuebdo) coaduna- 

* tionem fecere (Auglice made, a flocking) 
dicto Domino Regi nunc, sub praetexta sa- 
jiandi morbum regni (AngUce the king's 

* ml) quod ipse (dictum Dominumregem nuuc, 

* ilerain uinuendo) facere non potest ^ sed nos 

* sUjjmusJlii (seipsoiri Thomam Bosewdll et al* 
j^seditiosss etproditor* person* innuendo) ad 
K^iios flu (ligsossubdit*, diet* Domini, regis 

iunuoodo) debent accedere (Auglice, 




Doniimim regein nunc, innuendo) assiinulari 
‘ possunt ad mularn personam nisi ad nequis- 
‘ sintum Jeroboam. Bt si ipsi (divers’ inale- 

* disposit* ct sedit’ pci'son* adtiinc et ibidem 

* cum prefat’ Thomam Uosowell illicite ct se- 

* ditiose assemhlat* cl congregat’ existen’ in* 
^ nuendo) ad fuiuiarnentar ipsorum pcrniaiie- 
*’ renf (AngHcc woubl stand to tlieir principles) 
‘ ipse (seipsum Thomam Rosewcll innuendo) 
‘ non tiincbat quin ipsi (scipKuni Thomant 
‘ lioscvvell et proedict mab:fli-.[»os’ et sedit* 

* person* sic ut prefertur assemh!at* inniicnilo) 
‘ initnicos suos (dictum Dominiun regem nunc, 
‘ ct iigeos subdit’ ipsius Domini regis nunc, 
‘ innuendo) vincerent, sit ut in prisiiiiu te^npore 

* cum cornulnis arict’, patinis fractis (Anglire 

* broken platters) et lapide in funda (Angtice 
‘ 81ii]g) &c.* 

Ros. If it please you, my lord, that which I 
object against, and desire to he satisfied in liy 
your lordship, is this ; 1 am charged with 
speaking words about flocking to the king to 
cure the king’s evil; and it is in the indict¬ 
ment called * Morbus Regni Anglici,* that is 
the disease of the English kingdom- 

X. C. J. No, no; it is * Morbus Regni, An- 
< glice* the king’s evil. 

Ros. 1 do not understand liow ^Morbus 

* Regni’ can be the King’s evil 

X. C. J. Therefore bec4inse there is no apt 
word in the law for that distenifier, they help it 
up by the word ‘ Anglice,’ to shew what they 
meant. 

Ros. Blit, my lord, I understand there are 
proper w ords for the disease ; as IStruma, and 
^rbfula, those are proper words for it, not 
‘ Morbus Regni.’ 

X. C. X Not at all in law, those may be 
the words used among physicians; but in 
legal proceedings we are to keep up exactly 
to the legal names and phrases; and where We 
have not an usual word, then we help it up by 
Anglicc’s: and so we here express that v>pry 
distemper, which is called by the name of the 
king’s evil, by a word framed as near to ^ law 
phrase as Wc' can; and to shew our meaning 
in it, w e add, * Anglice’ the king’s evil. 

Ros. My lord, is that the phrase that is 
proper for it in law ? 

X. C. J. Yos, yes, it is very well, expressed 
to shew what is meant. ' . 

RoumelU But, my lord, fMothtis RogmV 
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u ID Engiisfa properly the disease of the kii^> 

4oiii. , , 

X. C. J. It is sp, the disease of the king^- 
; if they* bad no further, hot left it 
there, it oii^ht have had such an interpretation 
|»ut upon it. But because tlie words are so 
anibi^uous in Latin, they are reduced to a cer¬ 
tainty, by putting^ an * Angllce’ to them. 

Ros.. 1 thoug^ht it liad been Ang^Uci. My 
lord, there is anotlier phrase tliat 1 object 
agpainst, it says, ‘ Nos nabuimus nunc tfuos 
‘ iniquos Regies insimul.’ My lord, this cannot 
he understood of two kings one after another ; 
but insimul makes it to l>c both at once. 

L, C. J. No, we have had now together two 
wicked kings. 

Rus, That we do not use to express so in 
Latin. 

L. C. J. The words do thus sound in Eng¬ 
lish. 

Ros. Here are two words insimul and nunc 
that do signify the present time. My lord, 1 
am now only speaking all this while upon the 
hypothesis that these words were spoken by 
me ; for 1 still do, and always must deny the 


X. C. J. We take it so. 

Ros» It should have been successive, 

X. C. J. Then it liad not agreed with your 
words. For tlie witnesses swear that you said, 
Wc have now had two ivicked kings together, 
and not successively. 

Ros, If that be an Anglicism, this cannot be 
true Latin. 

L, C. J. Nay, if it be a blunder in the Latin, 
it was a blunder of your making ; for you 
spoke it so in English, and the Indictment in 
Latin must exactly pursue your English. 

Ros. Then, my lord, hei'e is another expres¬ 
sion, that they suffered, * Roroanain super- 
stitioncm,’ Popery, to come in. 

X. C. J. Ay, is not that well expressed ? 

Ros, My loid, there may be superstition in 
the worship of the Church of Rome, and yet 
that not be the thing we call Popery. 

X. C. X There may so, yoii say right; but 
then this comes under the same reason, as the 
former phrase you objected against about 

* Morbus Regni.’ Because * Rom ana Super- 
‘ stitio’is sudi a general word, and because 
there ai'e several superstitions in the Romish 
Church, abundance of them; and this may 
make it uncertain ; and because we have no 
other word to express what we call popery by, 
therefore there is an Auglioe put in, to shew 
> what is meant. 

Ros, Then, my lord, it is said ' in eorum 

* ooDSDectuis that right, my lord ? 

X. C, J, Yes, Anglice luider their noses P 

Ros* That is in their sight. 

X* C. J, Pray, bow would you put that into 
Latin, under their noses? 

Ros. My lord, if 1 should speak according 
to the other parts of the Latin of this Indict •' 
.moot, which your lordship says must exactly, 
. pursue the English, 1 would render it ‘ sub 
f naribuB iUorum.* 


X. G* X l$uch - people suffer coiife dtiq |||ji 
under.their noses, * in eomiti conspeetu,* 

Just. Hollomy, It is not ymir nose that seearl 

L. C. J. Suffer rebellion under your roses ^ 
,are these things * Sub naribus,’ oiv‘ in con- 
‘ 8}»ectu ?* 

, Rtts. My lord, this could not possibly be 
spoken of the late king, and this king; whei^' 
the precedent king died a prolbsseif zealous 
Protestant; and his present majesty has so 
often, and earnestly declared against it. 

L, C. J. We know that very well; hut yet 
withal we know, it was the pretence of Popei^ 
and arbitrary power, and those things, that 
brought that blessed Martyr to the scaffold ; 
and the great cry now at tnis day, by all fac¬ 
tious and seditious busy fellows, is against 
popery ; as if it were just breaking in upon 
118 , and the government abetted it; when h 
is all false, nothing more untrue: the Indict¬ 
ment calls it so, says these words are spoken 
‘ falso et nialitiosc and all treasons are so. 

Ros. Then, my lord, there is another thing, 

* 8i ipsi starent ad Fundamentalia eorum, An- 
< glice,’ 1 f they would stand to tiieir princi¬ 
ples, or principals; for 1 kn6w not bow it is 
in the indictment. Pray, my lord, how comes 

* Fundamentalia’ to signify principles ? 

X. C. X Their principles, that is, their foun¬ 
dations, or fundamentals. ‘ If the foundations. 

* be destroyed, what can the righteous do ?* 
says the Psalmist. I'he Latin bible express- 
etn it by < Fundamentalia.’ 

Ros. Then it is * si ipsi’ in the third person; 
now, my lord, in common sense that must 
needs refer to the two wicked kings that were ~ 
spoken of just before, or to the king, and liif 
subjects suokcu of aflerwaixls; and then sure 
it cannot be ti'eason. 

X. C. X. No, * they’ that is, 1 and you that 
are here. It was spoken to your congrega¬ 
tion. If they would stand to their i>rincipTes, 
then come the broken plattem, &c. 

Ros. If it were spoken to them, , and of 
them, itmust have been ‘ you* or * we.’ Then 
it is added in the end, my lord, ‘ Fmtis Pa- 

* tinis,’ broken platters: your lordsbip has 
remembered me of that woM. My lord, 1 did 
bear that Mrs. Smith did swear at Kingstoa 
assizes, it was Pewter platters. 

X. C, J, 1 do not know what she swore 
there; now t dm sure .she swears as it is in the 
Indictment. 

Ros. Mistress Smith, Pray did not you 
swear it was pewter platters at &i^ton ? 

Smith. No, 1 never said otherwise than I do 
DOW, and that is, brpken platters. 

Ros. I did hear she swore pewter then.' But, 
my lord, I conceive if it refers to, me. and the 
people that were there, it should have been, as 
the former sentence' is, in the fii-st pensoo ? 

* We* have bad, &c. but here it is diaiiged 
into the third person, and therefore cannot to 
so meant. 

X. C. X But it plainly sjfeaks its own mean* 
ing, that it is meant of the peojde there. ' ^ , 

Ros. My lord, then as to the Innueni^b^B^ I 
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Ml llMi»«|ii,«iglil or ten of them. Whether 
am tbeeB nme each aconatructm ef a 
maa^ lUBaailiir* which doth not otheredee auffi- 
ctady appear, as to bring a man vmder tlie 
glAi ef treason? 

£. C. I tell yoii the meaning ia plain; 
it YOU and we, such false traitors as are said 
4e fie Aere assembled with you, will but stand 
to our principles, we shall orerarow and de^ 
atroy our enemlra with broken platters and 
ram’s-borns. 

liof. It is said here * ipse non timebat^n’ 
r-W whom should I speak that * ipae 

X. C. X You were speaking of yourself and 
your congregation. 

ItM. But that is in the third pcmn, tmd 
the singular number. 

Soi. Gen. (Mr. Finch) No, the jurors that 
ilnd'this Indictment say, that he said so, and 
that must be in the third persont 

Rat. That is not aecoiditig to the rest. 

Jtud. Wit hint. * They,* is the peoide with 
him; and < be,* is he himself ; that is plain, 
and can have no other construction. 

Ros. Now, my lord, will your lords lun 
please to accept a free declaration of the trutu 
of this matter r 


L. C. J. Ay, ay, go now to the fact; now 
we are got oyer the exceptions to the indict- 
ment. To answer the fact is most proper at 
this time. 

RateroelL Then here in the presence of the 
great God of Heaven, the righteous judge of 
all the earth ; before whom you and 1, and all 
that are here, must one day appear, at that ter¬ 
rible bar of impartial justice (and a glorious 
tribunal it will be), to give an account of all 
things that we have done in the body, whether 
they be good or evil: and I am told by my 
hlessed IMeemer (who shall also be my judge 
that dayV that an aceouot must be given of 
cmy idle word that 1 shall otter, how much 
ilieve for lying and penury, and false-witness 
bcmring? as \our fordsbip (I humbly thank 
you ibr it) did very seasonably suggest to those 
that have witnessed these things against me; 
1 say in the presence of that great God, and 
'this DODOurabliB'tbMdi of reverend judges, and 
yon gentlemen of the juiy, and my dw coun- 
tryntieD, that have be^ now sworn, as well as 
returned by the process of law for that end; 1 
do here most scdemnly declare the truth unto 
you, as in the presence of this God 1 shall an¬ 
swer it hereafw. Asad I shall begin wiA the 
latter part of these words first,' wherethiS in- 
jdictmeolfsids; for th^ seems to refer to some 
tUngn of the late timm; and also ^ trea- 
•ahme mtentams now. My lord, and dear 
cMntif men, becanse ^ somethuig men- 

^ tioiiifiis<tiittie late unhappy dvil wa» tn these 
Mfioiw i I can declare, myfitther waS no ways 
joggnsetned in those wars, for he was dead be- 
they began; and I was then but a cfaUd, 
understand the thinb. But for ihe 
dealheftliel^g, (deafii^l say? thatisfbo 
settmsmifi; fiie murder, the har&reus murder 
Chiurks She Fiwtt whom 


1 bad once the happiness to see the iaco of, nr 
rather the aohappmess to see in respect of his 
condition at that time, being at dinner under a 
tree, with some few persons about him, which 
very much afteeted my heart, tliough then but 
young. So far was 1 from being one that 
would compare him to Jeroboam, See. as your 
lordship will hear, that) I always bewailed and 
abhoned that act. For my present sovereign, 
1 declare in the presence of God, I honooi* bun 
with my soul, and daily pray for him; and if 
1 could do him any real good, I would sacrifice 
my life most chearf ully to do it; 1 would die 
I at his foot to do him any real good. My lord, 
I was once threatened with the loss of luy life 
I for declaring for his majesty in his exile: when 
I it Is well known, few durst apfiear in tliose 
days on the behalf of an injured prince. It 
was objected against me, tliat 1 never prayed 
for Oliver Cromwell, that had usurped the go- 
i vernment. My loi'd, I knew he stood upon a 
I false bottom ; he was an usurper. And for 
declaring, that the kingdom would never be at 
peace tin the right heir, our sovereign that now 
I IS, were restored to lus t ight, I was tlureatened 
I that a gibbet should be set at my church- 
porch, and 1 hanged upon it, or at iny own 
door. 1 preacheir upon that place oi'scripture, 
Ezek. xxi. and the ij7th verse, < 1 will over- 
‘ turn, overturn, overturn; and it slmll be no 
‘ more until he come whose right it is, and I 
* will give it liim.* x\nd 1 declared in my 
sermon the several overturnings that God 
bad giv en them then in power. And though they 
threatened me, yet God preserved me then lifNro 
at home, as be did my dear sovereign abroad ; 
for whom J have prayed many hundreds and 
thousands of tim^. Aud it is w ell known, im¬ 
mediately after bis majesty’s happy restoration, 
1 did upon one of bis majesty’s days preach 
upon that subject: * For the transgressions 
< of a land many shall be the princes thereof,* 
1 preached concerning the excellency of mo¬ 
narchy, which 1 shewed to be the duefest and 
best of gtiVernmetUs, practised almost every 
where : and I proved it from tlie example of 
the great God of Heaven, the monarch of all 
i the world, down to some of the meanest species 
I of creatures. 1 shewed it was the government 
God had set up in his church, appointing thd 
I Lord Christ to be the king there ; among the 
angels tliere was the prince of them : among 
' the celestial bodies, the sun in the firina- 
iment- 

JL C. J. Mr.Rosewell, 1 amveryanwilling 
to give you any inten^uption, beoause of the con-. 
dHion yoii stand in, being a prisoner pleading 
for your life, upon an accusation of high-trea¬ 
son. But 1 tdl you, these tilings tliaiyoii have 
now insisted upon are not at all to tlie purpose 
ns to what you are brought here for. Vou are 
not here arraigned for your good works, but 
for your evil works. If you commend your- 
eerr|for two hours together it signifies not one 
vfartiung; and the gentfemen of the jury must 
letU go fornothing. It only serves to please 
your humour of taScing, and captifate the sa- 
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ditory; but it is not at all to thepTirpoie. Keep 
close to the maUer, that it is iiiciw(t!>«rt^P^ 
you toansvrer, to the business' you areiwoti 
here. It is otdr duty, who are uptm o ur oat hs^ 
and who are accountable to the ffwerMenl 
■ and the law for ivhat we do, to see that wings 
be done according to law. YoU are not here 
called in question for your good works or M- 
lions, but for treasonablfe and seditious words. 

I would to God, yon had never done worse 
than what you have said of yourselt. But here 
is on indictment for traiterous preaching at one 
ptti liciilar place and one particular time; an¬ 
swer to tliat. The jury roust go, not according 
t<* your way of speaking ; hut according to foe 
evidi-iu'c relating to the matters laid in fois m- 
Do not talk of your preaching for 
KtfK. uchy; and your overtura, overturn, over- 
. uni; for if this betrue, that foe witnesses have 
sworn against you, you have at once over- 
tJirnod all the good you ever did, or said in your 
life before. 

Ros. My lord, 1 know very well, one such 
iJ action is enough to mair a life of former 
good ones. But fois that I have said, was to 
siiew, how inconsistent those things that they 
have sworn, are with my constantly declared 
iudgment and former practice. 

‘ L. C. J, There are abundance of people to 
whom the king has fornaerly extended mercy, 
not only his pardon, but even all foe promotions 
their ambitious fancies could make them pre¬ 
tend to ; but it is well known, the devil has not 
bad more ready instruincnts to carry on bloody 
designs for the naurdcriug this gracious king, 
their princely benefactor, than these very men 
that were thus gratified and advanced by him 
Therefore we can say nothing to what is ah 
ledgedofformerloyaJty; the devil surprizes 
men into these foinM : ‘they do them, as foe m 
dictment says, by uie instigation of foe devil. 
Keep to the matter before you. 

Jiofl. Well then, my lord, to cut short. As 
to the business since his majesty’s retuni: I 
have been a constant observer ot his days, and 
particularly the 30lli of January I have alw^s 
observed as a day Of humiliation : and 1 did 
upon one of those days preach upon that 
text- ,. 

X. C. J. And all this signlflcs just nofomg, 
and upon that day you went to a conventicle 
against the law, and preached foere; wbidi 
shews, what a conformable man to the govern¬ 
ment and the law you are. You can hare your 
congregations of iiundreds of people, and I 
know hot what; now I tell you idl this makes 
nothing against you, nor doth all your com¬ 
mendation make any thing for yon. 

Uos* My lord, I do not know any law of foe 
land that is against preaching foe Gospel. 

L. C. /. TeSf in conventicles to preach, is 
against the law of the land. 

Bos. My lord, I humbly conceive it is foe 
cimumstoiice of number that makes foe trans¬ 
gression. 

L. C. J. It is not only a circumstanoe, but 
the stibsdance to preach m a cottventide, and all 
against law. 


jRof. If you call that p trtmsgresBion fo pm^ 
foe gospel, I humbly acknowledge myself % 
transgressor. 

X. C. X I tell youit is a trans^esf^n; hut 
it is not such a transgression as that lor whicli 
you are here iddicted : but, becaui^ you com- 

^’lavrs of land, need not 

giving bimsdf commendations for hiS Obedi**. 

enoe to the government and foe laws." 

Ecu. My lord, 1 was only saying that upon 
foe 30th of Januay I preaclied^on that text 
1 Tim. ii. 1,2. “ I exhort, therefore, thmntsl 
of all, supplications, prayers, intercessions, 
and giving of thanks be made for ail teen s 
- for fings and all that are in authority; foat 
‘ ui^er them we may lead quiet and peaceable 
lives, in all godliness and honesty. 

X. C, J. Amen! I say to that petition.; 
jRos. Amen ! I am sure I say to it, with all 
my soul; and it is my daily prayer to my 
God for my sovereign. And here I shewed, 
that it was the duty of sulijects to pray for Bieir 


prince- . ,. 

X. C. J. I tell thee, I care not a farthing 
what thy text was, nor foy doctrine ; I wish 
you had been at church though, and been con¬ 
formable to the laws. But this is DOthing to 
our business. ^ . 

Ecu. I hadfoerein a sharp reproof and in¬ 
vective against those that instead ot;praying 
for their avil head cut it off; and those that de¬ 
ni and plot against the government. 

X. C. J. You did abundance of good by your 
sermon, no doubt; 1 shall not now stand to 
examine that. 

Exu. So for was I from barbouriDg any t«u- 
terous thought— 

X. C. J. Come, come; all this is besides the. 
cufoion; come to foe matter tliat is here hefi^ve 
us, man. 1 would not restrwn you of any jw|*t 
of your defence, either in time, Or any thjng^ 
else; but let us not have foe time takim up with 
that which no way concerns oiu‘ question. Our 
bufoiess relates to what Was said at your meet¬ 
ing, at that time th6 witnesses speak of. 

jRos. Then, my lord, as to foe truth of this 
particular case. I shall now declare all that past 
then ; as in foe presence of that G^ who 
searcheth foe heai^ and trieth the reins, and 
who shall judge us all. Upon foe 14fo day of 
September last, I did preach to some people 
that were met at a frieniTs house,, one .Capt., 
Daniel in Rotherhifo: and bs my epprse ^^h 
been to expound ilte ^riptures ftemake them 
understand them), I was, my lord, that day 
upon the 8(Hh chapter of Genesis. The chap¬ 
ter is about Abraham and Abimelwb king of 
Gcrar. Now, my lord, will you please that I 
shall deliver to you What was said, by repeating 
it by word of moufli, or read it ? 

• X. C. X No, no; I do not any of you* 

expositions, or preiwhmcnts.i answer to tpe. 
Indictment, and what , is charged upon 

Hjlord, I un about it, iut^ngyou 
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ivliat was rMlly fiaid ; and I ask the layout of 
deHyeiinff in court what 1 then deliyered to 
^cm. ’ By ford, it was thus: In the Sd verse 
it.k oaid, * And Abraham said of Sarah his 

* wife, she is my sisterfrom whence 1 ob- 
mirved, that he had been guilty of this oncebe- 
Aire, in the iSith chapter, when he told the very 

. lame lie to Pharaoh king of Egypt. And thence 
1 raised tliis note, * That a good man, or a 
^ jfriend of God, inigbl fall into the same sin once 

* and again.’ And in proof of it, I brought three 
or four instances. That of Lot in the foregoing 
chapter, bis falling twi6e into the same sins of 
drunkennes.s and incest with his own daugh¬ 
ters. That of Samson, in the • 16tli of 
Judges,) and there came in the mention of i 
Ihildah, that she spoke of, she only re- 
Biembers the name of, and not the truth of ^ 
the quotatioD), that of Peter’s denying his 
master, once, twice, and again; first, with 
a lie; secondly, with an oath; imd tliii’dly, 
with an imprecation. But the proof which 
they in this point have most distorted, is that of 
Jchushaphat, who sinfully joined with two 
wicked kings : first, with a wicked father Ahab 
in his expedition into the land of the Syrians 
against Kamotli-Gilead, 2 Chron. 18th chapter, 
for which be is reproved as a great traugressor, 
and thi*eatened by the prophet in the i9th chap¬ 
ter, and the beginning: and yet he afterwards 
joined with another wicked king, Ahaziah, 
Ahah’s wicked son, to go to Tarshisb ; as we 
may sec in the 20th chapter, and the latter 
end. And here, my lord, is the whole of the 
business concerning the two wicked kings. 
In the presence of the holy and great God 
there was not one word spoken of the kings 
^ England, either king Charles the first, 
or his present rdajesfy. This was as to the two 
wickGa kings. And then, my lord, I came to the 
7th verse, which has these words, ‘ He is a 

* Prophet, and he shall pray for thee, and thou 

* sbaitlive.' Upon this, I observed, * That the 

< prayers of God’s prophets have been very |>re- 

* valoDt for the healing, and helping of others in a 
^ time ofneed.’ And three proofs 1 brought ofthis: 
The last of which, was that of the prophet 
Isaiah’s praying for king llezekiah in the lime 
of his great, and dangerous sickness. ButUiat 
whidi has reference to this business, was that out 
oftliel Kings ziii. and the beginning; * When 

< the prophet came to Bethel, and there rebuked 

* Jeroboam, and prophesM against the altar 

< there; Jeroboam put forth his band, and shook 

* it at him, and said, lay hold of him ; upon 
f which the king’s hand was dried up« There > 

< upon tlie king intreated the pr^het, that be 

* would pray unto the Lord bis God for him, 

^ that bis hand might be restored, which the 

j^f^|irophetdid; and theking^s band was restored 

* again and l^came as it w as before.’ And 
feenpfs the business of Jeroboam. In the pre- 
ipRCiO of Ood, I speak it, there was not any 
the leapt comparison of my dear sovereign to 
^ihat aocjurscd wicked prince Jeroboam, who 
made Israel* t^sin; No, my fery soul trepsbled 
at tftetbpttghCs df it 'when 1 beardl it. fJpon 


this bead 1 had this sentence, or observatioii 
(which I will give you to ,a word) if 1 were to 
die the next moment, and apqiear before tlie glo¬ 
rious tribunal of the heavenly majesty, 1 tell 
not the least lie, or equivocation, or prevaricor 
tion, ‘ That a godly man’s prayer is a sove- 

* reign cure of the king’s evil; whereby the 

* meanest, or the poorest Christian may gratify, 

* 00(1 serve tlie greatest monarch.’ And tliis is 
not my saying neither, but tlie saying of an 
expositor upon that very place of scripture, 
out of whom 1 did quote it. Nor did 1 speak 
of it, or he write of it, with respect to that 
particular disease that the indictment calls 
‘ Morbus Regni,* but the king’s evU as tlie 
king’s own disease, in reference to Abimelcch; 
who was king of Gorar, For it followelb in 
the close of the chapter, * God heard Abra- 
‘ bam^s prayer, and heaM Abimclech ami all 

* his house.’ But as for that word they speak 
of; < of tlie people’s flocking to his majesty to 
‘ cure the king’s evil, which he could not do ; 

$ and that we were priests and prophets to whom 

* they must come for cure ;’ in the presence of 

the eternal God there was not a wui^d of it. 
Then, my lord, for that of the raius-horns ; 
1 shall observe how that came in by and by ; 
but first 1 will premise, that all this that has 
been now spoken of, was upon the exposition 
of that chapter in the morning. Jn tlie aiW- 
noon 1 preached upon a particular text; 1 began 
with the reading of a Psulin and a chapter; and 
so far 1 conceive it was atW the luumior and 
usage of the church of England, which en¬ 
joins the reading of the scriptures as part of its 
worship. I preached upon the lltli of the 
Epistle to the Heln^ws, and the 12tli verse 
(though one of the witnesses said it was a 
Psalm)- 

L. C. J. She would not be positive, but she 
thought a Psalm, she could not tell. 

Ron. My lord, it was the 11th of Heb. ver. 
12. the words ai-e these, ‘ Thcreibre sprang 

* there of one, and him as good as dead, so 

* many as the stars of Ihe sky in multitude, 

*• and as tlie sand which is by the sea-shore in- 
‘ numerable.’ Upon wdiicli I had this note, 

* That the gitiat God can eficct great matters 

* by very small and unlikely means :* As here 
(of one^ what was less than one ? None at all: 
And this one too as good as dead; and \ et from 
him to raise as many as the stars in tlie sky, 
and the sands on the sea-shore. What gi*eat 
things did God effect by the rod of Moses ? 
which was but a little wand in his band, and 
yet a sign and symbol of authority; as oqr 
sheriffs white staves arc. Never was there any 
great plaj^c to be sent upon the enemy of God, 
and his church, Pharaoh and his Egyptians, 
but upon the stretching forth that, little rod, it 
came. And so, at the siege of Jericho; What 
dreadful dilapidations in Uiat great city did the 
sound of the rams-homs make ? What a ter¬ 
rible army of the enemies of the Israelites did 
Gideon’s small ho.st destroy with a few broken 
pots or pitchers ? (nrach less did I 
platters^ or pewter dishes ; as 1 have been in- 
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formed they first swore). And what artreman- 
dous champion did David strike down with a 
fllone in a slinj^ p And what a ^orious work 
did our Lord Christ, the son of David, do in 
bis curing a blind man with a little clay and 
spittle; more likely to dam up the eyes of one 
tnat could well see, than to open'the eyes of 
one that was born blind. Now here, my lord, 
t« the whole truth in jthe nresence of the eternal 
God. liere your lordship sees is mention 
made updn the second verse of the 20th of 
Genesis of two wicked kings; but how, not (as 
they have represented it) with any reflection 
upon the kings of England ; nor wei'e they 
Spoken in that order as they have Sworn them, 
but as 1 have now repeated them. Here is 
mention of healing the king’s evil, and of Je¬ 
roboam ; but no way in that manner as they 
say. And here is likewise mention of rams- 
horns, broken pitcliers, and a stone in a sling ; 
but not with the least application to the go¬ 
vernment, or reference to it, or reflection upon 
it, or the king : and this is the truth. I have 
made an ingenuous confession of the whole as it 
passed, that your lurdsiiip may see how much 
1 am abusedhy these false wretches. And if 
they have so good memories as really and in¬ 
deed to remember what was then said, tht‘ir 
memories and their consciences cannot but go 
along with me, and confirm what I have said; 
that all that was spoken hy me that day, was 
as 1 have related it, w ithout the least reflection 
upon, or application to his former majesty and 
our present sovereign, or cither of them, or 
nny thing relating to the government. And if 
von be not convinced here, T am sure there will 
lie a day come wherein von will find anil see, I 
that these arc none of Ae king’s friends, but | 
his enemies, that thus have falsly accused an | 
innocent, faithful, loyal subject of treason ; a | 
pime which my very soul abhors the thoughts 
of. In proof whereof, if your lordship will 
give me leave, 1 will now call my witnesses to 
testify the truth of all this matter. And after 
this free and ingenious confession of the truth, 
ami what the witnesses I shall call will testify 
about it, I hope, and trust in my good God, 
tlial he will let you, my dear countrymen, see 
the truth and sincerity of my heart in whatever 
■words are spoken hy me. Had 1 been guilty 
of those things that are laid to my charge, 1 
were not worthy to live. Ptay, Mr. Ci ier, call 
Mr. Thomas Hudson. 

It. C. J. Ay ; come call yotir witnesses. 

Eos. My lord, one thing I would desire to 
speak to your lordship. Your lordship was 
speaking, that what I declared of my former 
foyalty was nothing to whal the witnesses have 
deposed; My lord, I have read in a true his¬ 
tory (I think the scriptures will he owned hy 
persons that are here to he such) of two false 
■tvitneRses, they were such ; they are called 
.spits of Belial (I pray God these be not ac¬ 
counted daughtei-s of Belial) that swore, 
^Naboth did blaspheme God and the king.’ 
Duth your lordship believe it 
I. G.7. lYhat would you have of us, man, 
by that question ? 


Ro8. lam confldent, my lord, your lordsbi]p 

and the court do not believe he did so. 

L, C. J. Tlie Bc^iptures tell us it was nol 
true; Do you think we do not bel'iev.) the 
scriptures, because we do not hear you preach 
in yOur conventicles P We do believe the scrip¬ 
tures, man; and we believe too they have 
been perverted by yon, and other people, to 
very ill purposes. Yes, 1 do remduiber the 
story of Naboth; ^d to shew you that 1 can 
remember some holy history as well as you, I 
can tell you of another story, and that is the 
story of Susanna and the elders, and there was 
circumstance of time and place testifled to ; 
but it seems they were defective in their proof, 
and thereby discovered. You 'would do wdl 
to detect the witnesses, if you can, in some 
contradiction, orfalshood ; that will do you 
more service, than harangues and speeches. 

Roiewell. Tlie God of Heaven will do it this 
day, I trust; for to him 1 have opened my 
cause. 

I. C. J. Well, well, call your witnesses, 
and prove what you can. 

RosewelL My dear Uedeemer himself was 
served so ; nay‘^condemned by the testimony 
of false witnesses. [Mr. Hudson came in.} ' 

I. C. J. Come, here is your witness ; what 
say you to him ? 

liosewell. Mr. Hudson, were you present at 
the meeting at Uotberhith on Lord’s Day the 
14l.li of Mepleinbcr last ? 

llud.s m, Ves, 8ir, 1 was so. 

llosewclL Here is Mrs. Smith hath sworn, 
that since the hegiuning of August we had a 
meeting iu our public Meeting-house: Was 
there any, pray Sir ? 

Hudson. There was none such, that I know of. 

KosezoelL She swears, that we were at the 
house of captain Daniel Weldy’s (he 14A of 
Semember. Was it so?— Hudson. No, Sir.' 

Msezeell. AV hat place was it then ? 

Hudson. It was one captain Daniel’s. < 

I. C. J. That is the satn^ th^ say. 

RoHewell. The first Mrs. Smith, 

said captain Weldy’s : iaiUlM^ the other said, 
captain Daniel’s. 

I. C. J. She said she tras told so, but she 
could not tell; but she remembers you prayed 
for him, and bis child too, who was then ill. 

RoseweU. Pray -Sir, as to the truth of the 
business ; Did you hear me speak of two 
wicked kings ? That, my lord, came in, I say 
upon the second verse of the 20th of Genesis, 
which 1 then was expounding. 

I. C. J. Nay ask him in general what he 
beard you say ; and whether he beard you 
say any thing of two wicked kings, and what 
it was. 

HosewelL Ay, about Ahah, and Abaziah bu 
son-- I ' 

I. C. J. Nay, nay, I must have none of 
those things, we must have fair questions pat ; 
for, as you see we Will not admit the kiBg*! 
counsel 4o put auy questions to the witnesses, 
lior produce any witnesses against yoa,^'thst 
are leading, or not proper, so nor. : 
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’BtA if y&VLhi^yL miDd to adc him any ^ues* 
tioos, ivhat he heard concemiog two' wicked 
kings geBerally, do so. 

Jyii&o. Upon the 9d verse be was then. 

JL C. J. Of what chapter P 

^IfvdsOn. Of the 30th of Genesis. I was 
^en in the place, and writ. He was upon the 
dnd vprse, and concerning Abraham’s dei^nig 
of Surah his wife. Says Mr. Rosewell, Doth 
Abniham here fall again into lying ? 1 thought 
he had smarted enough in the ISth chapter, 
Ibr the same he told to Pharaoh : And dotn he 
fall again, and not take warnioff hy it P From 
th^ you may tidce notice,^ that toe best of God’s 
"hhituren may fall again and again* into the 
Same sin. And there yon quoted what mis- 
'cbk^ good Jehoshaphat h^ like to have 
brought u{»on himself, by joining with two 
wicked kings : first, with wickea Ahab king 
cf. Israel. $ and afier he was reproved for it by 
the pirophet, yet befell into the same sin again, 
by joining with Ahab’s wicked son king Aha- 
cuLn. And so he quoted Samson, who got 
mischief by taking a wife among the daugh¬ 
ters of* the Philistines ; and yet after he had 
felt some smart and hurt by it, yet like good 
Jehosliaphat, and good Abraham, he falls "into 
the same sin again, by going to Timnah, and 
taking Dalilab. 

' KosewelL 'What said I, pray upon the 7th 
verse P 

Hudson. The 7th verse was concemiog 
God’s appearing to Abmelech in a dream ; 
where God says, * He shall pray for thee, for 

* be is a prophet, and thou mall be healed.’ 
And there Mr. Rosewell spoke concerning the 
worth and value uf the prayers of God’s pro¬ 
phets ; wherein he instaiu^h in one thing, tliat 
)tbey were good to cure Uie king’s evil. Anil 

he quoteil several texts of scripture of the 
worm and value of them ; and aoumg the 
;rest was that in the first tx^k of Kings, the 
‘ ^5ih chapter, an^fith verse, wherein the pro¬ 
ject came to Jeroboam at the altar at 

; and tfaugtt stretched forth his ann, 
and hid lay and the king’s hand 

was dried up : ^^vji^'which the king said to 
Ihe prophet, ' Intmat ncw the face of thy 

* God for me,’ and he did so : the prophet 
prayed unto Lord, and the king’sjarm was 
restored wholeas the other. And be did quote 
that of Hezekiah too. 

RoseweU, My lord, this mab did take notes; 
and therefore may be the more exact. 

Hudson. Yes, my lord, 1 have my notes, 
and can read them at lavge; and 1 aidgmie- 
fally write, my lord. 

Mosaoeil. Then pray, Mr. Hudson, will you 
declare, whether you heard any thing in that 
aMositida or discourse, oonoemii^ rams •boms, 
bwen platters, and a stone in a Sing P 

Mfudion^ Thai was in Hie sermon, Sir, in the 


MhmdL l^esweanit was all in the mom* 

wasBolsiidiawofilmthat, 
•a I Jmow oil Tho itason was not in the 


mom^ t you did:^ly oqiound, as you used 
to do in the morning. 

jL. C. J. If you have done with him, 1 
should ask him a question or^ two. Hash 
you, Sir, Pray what time did this exercise 
begia P— Hudson. It begun about 8 o’clock. 

X. C. J. What Duntber of peoj^e da you 
think there were tliere P 
Hudson. 1 cannot judge how many they 
were. 

L.C.J. HowmonydoyoutiiinkP 
Hud&m. 1 believe there were a mattrr of 
40 or 50 there. 

X. C. J. No more than 40 or 50 P 
Hudson. Alas, we could see but in oneroom. 
X. C. J. What room were you in P 
Hudson. 1 was in one of the chambeis. 

X. C. J. How many pair of stairs high P 
Hudson. Tw'opairdf stairs high. 

X. Did yon see Mr. Rosewell ? 
Hudson. No, 1 could not see him at all. 

X. C. J. Was tliere ever a bed in tbe room 
where you w'ere P 

Hudson. No, my lord, there was not. 

X. C. J. Was there a dinner time between ? 
Hudson. There was at noon a resting a lit¬ 
tle while. 

X. C. J. Did Mr. Rosewell go dowu P 
Hudson. Yes, my lord, he did, 1 believe, go 
down stairs. 

X. C« J. Do you remember any thing that 
was spoken of Samson and Dalilab P 

Hudson. Yes, as I said before, there was 
about Samson’s going don n to Timnah to take 
Dalilab ; shewing his failing, how he fell 
twice into the same sin. 

X. C. J. Did you hear any discourse about 
canting P Did you observe he used that word 
canting ? 

Hudson. No, not tliat day, as 1 know of. 

X. C. J. Did you ever hear bnu use that 
word ^----Hudson. Yes I did one day. 

£. C. J. Ay ; What did be say that day 
about canting P 

Hudson. 1 am not able to tell you very ex'* 
actly. 

L. C. J. You must, you must indeed. 
Hudson. 1 do assure your lordship, 1 know 
not how to r^eathis expressions about it. 

X. C. J. For look you, Sir ; though you 
are not upon your oath, because the law doth 
not allow it; yet the same thing that 1 told 
those witnesses before, the same 1 must tell 
yon; you must consider, friend, you come 
We to serve no turn, nor paHy ; you are in 
the presence of the gr^t God of Heaven and 
earth, who will call yob to account for every 
thing you testify here; and therefore without 
any subterfuges, tell us the truth, and the wlu^ 
plain truth without welter gua^. 

Hudson. My lord, 1 will not deny one Iktie 
«f the truth,.^r tell any thing that is untrue ; 
I know 1 am in the presenceof a great court 
of iuitioe, and in thepraaeiioecf too God ol* 
Hesren. 

X. C. J. Telk ui Um, islist the frisener 
•aid about oantiug. 
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Hudson. He wfts spiking pf t^ w^oked 
men of tbe world, that wiien lliey ,flimke.eoi»- 
cernipgf serious r^igioo, called it oatittng» ^ 
fays be. What is canting ? Caating» eays hci 
Is a wkininff tone. 

i. C» X Did you hoar him speak any thing 
fiopcerning organs, and surplices, and^ white 
gowns ? ; ■ 

Hudson, No, my lord ; nothing of surplices 
nor white gowns. 

X. C. f. Nor any thing concerning or 

ni,-. No ; but somelbing. be had con¬ 
cerning the cathedrals, and their canting tone 

itoseweli, Will your lordship accept an in- 
geniipns^ confession from me myself about this 
iiialter ? 

t. C. J. No, no, Mr. Rosewell, that will 
not be evidence ; you can neither acquit, nor 
condeuin yourself bv tlicse thin^ eiihnr con¬ 
fessed or deuieiL It is your witnesses that 1 
must ask, and that I expect an account from. 
Therefore 1 ask you, friend, and ,>ray recollect 
yourself. How was it that he talked conceruiug 
the canting in cathedrals ? 

Hiidsofi, Truly, my lord, I cannot give a 
bettor description of* it than I have done, 
l^or 1 neither do particularly remember what 
time it was that 1 heard liini use that expression, 
nor can I tell you wliere it was j neither 
whei*e nor when. 

. Ho'sezeclL Shall I tell your lordship the oc¬ 
casion ( 

X. C, J. Why, do yon think I believe any 
word you say, notwithstanding any impreca¬ 
tions or asseverations you make about your¬ 
self ? It must neithor weigh with tlie court nor 
the jury: we must go acconling to the evi¬ 
dence. St. Peter liimself, l)iat you say you 
talked of, denied all with a great many asseve- 
sations; bdt that denial did not make him in¬ 
nocent, no, it was his sin. So all your impre- 
catioD.s, apd asseverations, and affirmations of 
your own innocence, do not signify one farthing 
to this cause. 

Att, Gen. Hark yon, Mr. Hudson \ let me 
ask you one auestion, Pray when Mr. Rosewell 
had explained those texts of scripture, did be 
not use fFluently to make application of his 
Quotations'?— Hudson. Yes, my lord. 

Alt. Oen. Then, pray. Sir, ailer .he had 
spoken of the two wicked kings, how did he 
Apply that ? 

Hudson. My lord, T wi)l tell you how he ap¬ 
plied it. After he bad made -— 


says he,. Take notice^ if Abi;aham fell, and 
£ood JeboAaphat fell, and Samson fell, and 
Peter fqU,-then'what are we ? lift him that 
‘ standeth take heed lest he , falland that 
the application he made of it. 

. Do you speak to all that Mr. 

Hosewdl spoke in j^hat iliscourse at that time 
[ topebing these Knat^ers? \ 

HudStn. No, Sir, not al|; I cannot rmem-. 
pj ali: But the^^ub^tanceof thedistiti^h^ds 

1 do remember. . * j 

yoL. X, . * . 


^ Hsmieif. Then abemt the king’s evil i liQfr 
lididyou.appreh^ it wdb meant ? . 

; HWto/r. My lofd, I do not believe he spolte 
it with respe^ to that disease which we call 
theking^s mil; b^ause he spoke it re¬ 
ference to tbe dise^ that the king uas 
under. 

Bosewell. Did yoa hear any thihg,about SO 
guineas ? ’ * . ^ 

Hudson. No, 1 did not hear a.wofd'of any 
guineas that day. ^ 

'Sol. Gen.. Did you hear him say any thing 
about the people’s flocking to the king r 

Bhdsm, No indeed, iSir, not 1. 

Rosewell. Pray, Air. Hudson, did I uamo 
tbe wurcT priests ? 

Hudson, No, Sir, I did not heat yira 
priests, but ministers ai;d prophets ; and what 
a Judgment it was to have the pro^iets ick^u 
away. 

Att. Gen. Pray recollect yourself; Is that 
a phrase they use, minisfei'S and iirophets; qr 
do not they call themselves priests ? 

Hudson. Mmisters and prophets, my lord, 
are the usual words. 

Att. Cen. Priests is the word 1 am, told they 
have, ^ 

liascwell. Tlifji, Sir, pray will you give ac¬ 

count how that about the rams-horns catneht ? 

Hudson. That, tn} lord, was upon that text, 
xi. Heb. 12- 

Rosch'c/L Do you remember what time it 
was fomioon or afternoon ? 

Hudson. I do remember it was in your ser¬ 
mon in tbe afteiTiopji* Tlie words are these, 

* Therefore sprang there even of one, and bipi 

* as good as dead, so inan}^ as the stats* in the 
sky in multitude, and as the sand by the sea¬ 
shore innumerable.’ Fronf whencebe raised 

tliis notej or doctrine; * That the great God 
’could by very small means bring great things 
’topass.’ And then he came to prove ms 
doctrine, by several instances. 8ays be, whitt 
works did God do by Moses^ rpd? Ami 
by Gideon’s broken pitchers routing a whole 
array ? Wbat great works ,has God done by 
small means T ^at by the Mounding of rains- 
bornt theValls of Jericho should Tall down! 
And what gre^ wonders he wrought when 
David slew the tremendous giant Goliah with 
a Slone out,of a sling! And what OTcat Works 
and WQiideis did the son of. David, our Lord 
Jesus ilhrist do in opening the eyes of him 
that was bom btind. with a liltlo clay and 
spittle ? The application of that wiu, A" little 
graco—F—t- 

X. C. J. We do not tlesire td h^r your ap- • 
p1icatk||, 

My lord, if your lord^lup please, 
Mr. tftidson used to expound himself. . 

Hudson, fiy lord, I used to repeat what I 
writiq Diy own faprily, tliatis all, 

X. €. J\ Yes,^ no doubt he is a most excel¬ 
lent ewsitor; there are seyeml people toko 
upon them to expound, tliat can neither read, nor, 
write, , Dut pray, frip!ul,^^lcl me ask you ph© 
^iieslic^ n^ref th^ captain,-at;' 
O' ’ ■ . 





bouse yea were the 14th of September, at 
hetueoroliMf 

llH4i0m> My lord, he was not at home, but 
abd is stUl at sea. 

Jk C.J, Do you remember that he prayed 
ibridni at that time? 

JSut^son. Yes, iny lord, 4it was his common 
^ practice to pray for the family wherever he 
♦ come. 


L. C. J. And did he pray for his son that 
was sick? 

Hudson. 1 cannot tell whether he were nek, 
or no, I do not remember that; but he prayed 
for the father and all hts cbildreu, the whole 
ihmily. 

^ Kos. Pray did you hear any one word nien> 
tinned of tbe kingfs of Biiglatid, or of his pre¬ 
sent majesty but only in praying for him, as 1 
blew Ood i daily do, that Ood would give 
him gpaoe and dll good things liefe, and his 
glory hereafter? 

Iludsoti. Not one word did I hear named of 
the kings of England; nor of any kings, but 
those mentioned in the 8criptai^, that were 
t[uote<l, the kings of Israel, and the like. 

JRos. Was there any word spoken alnnit 
po|>ery being |)ermitted to come in under their 
noses ? 


Hudson. Not one word of* that was spoken, 
that I know of. 

X. C. J. Did yon hear the king of England 
iiienfioned at alt' that dav ? 

Ilui/son. Ves, in his prayer. It was his 
constant course to pray for the king. 

-X. C. J. Ay ; what did lie pray for? 

Htidson. He used to express himself very 
heartily in prayer, that God would enable him 
to rtiie'aiid govern the people under his charge, 
and bless him. And he used to say, God forbid 
tiiat he should sin against God in neglectiiig to 
pray for the king. 

Has. It was iSamuers speech to 8au). Pray, 

®r, did you hear that?- 

' X. C. J. Nay, nay, ask him what he did 
bear you pray." 

Jto*. l>id 1 pray about opening the eyes— 

L. C. J. But you must not open your wit¬ 
nesses eyes : Do not lead him. 

Hudson. It was his common nraetiec to 
pray fur the king, that God would preserve 
him from all his enemies. 

Ts. C. J. And we say the same tiling"too. 

Uudiuni. And that God would remove all 
evil counsellors from him. 

L. C. J, no question. 

ifiMbon;>^d establish his throne in righte- 
, ^odUiesi^ and lengthen his life, and prefer his 
i'eifltt; and be used to pray as heortUyfiiod as 
aaimrly for the king as I ever heat'd adyman 
< 4ypy Iffe. 

C. J. So there was pra}dag in this hall, I 
, f^aaiember, for bis late mt^esiy; for the doing 
WiM'jj^tice: We all know what iliut meant, 
and fteiided. 

- Ros. Mf* Crier, pray call Mr. Geoi^ Rail. 
5 WhocafiiiPin.A Mr. Hall, were you present 
' I'Vrti dayof l^tember at Jttotn^hitli ? 


. Hall. Yes, Sir, I was. 

Ros* When I expounded upon the 20th of 
Genesis?— Hall. Yes, yon did so, Sir. 

Rot Pray will you mfonn xity lords what 
you heard me say ? 

Hull* I will inform them to the best of my 
memory. 

L. C, J. What trade are you, friend ? 

HnlL 1 am a meal-man, my lord. 

L.C.J. Well, what say you? 

Hall. Tlie 14th of Septemberlast it was my 
lot to hear Mr. Rosewell -expound the 20tR 
cliapter of Genesis; as it was iiis usual course 
to expound a chapter. 

Ros. it was not of choice, but taken in 
course. And pray what do you remember was 
said by me about two wicked kings ? 

Hall. Sir, I remember you brought a scrip¬ 
ture concerning Jehoshapliat joining with two; 
first of all with wicked Ahab, and afterwards 
with wicked Ahaziah his son; and you proved 
it out of 2 Cbron. xviii. chap, and IQtu and 
20th verses. 

Ros. Do you remember tlierc was any one 
woM spoken of the kings of England ? 

Hall. There was not one word of his present 
miyesty, nor his father, nor any of the kings ol 
England ; but of the kings of Israel, Ahab and 
his son. 

Ros. Well then, concerning Jeroboam, what 
do yon remember of that? 

Ilall. As to Jeroboam—* You were ex- 
poimdiiig fi'Oivi the 7tU verse of the 2(ith chap¬ 
ter of Genesis—And in the opening of that 
7th verse among several texts of scripture, 
Mr. Bosewcll had this Note,—Hold—Jero¬ 
boam— 

X. J. Ay, about Jeroboam. 

HaU. My memory fails me^- 

L. C. J. Ay, so 1 perceive it doth w'onder- 
fully. 

Hall. As to Jeroboam, he brought a text 
from the 2d book of Kings, the 13th, and the 
foi’tner part of the chapter. There was a vnan 
of God that came to Bethel, and prophesied 
agaiusl; Dan and Bethel, and there were these 
words, that Jeroboam— 

Ros. He bad his hand dried up— 

L. C. J. What do you mean by that ? If 
your witness be out in his story, must you 
prompt him ? Go on, friend. 

Hall. He prophesied, that the bones of the 
priests should be laid upon the altar and burnt, 
as we read in that text of Scripture, 2 Kings 
10, and the beginning. And Jeroboam was 
there, and put forth his hand—-and bid some- 
bofly take hold of him—^Whereat the hand of 
Jeroboam dried up. 

Ros. If it please your lordship, I will call 
anothei*. 

L. C- X Ay, ay, you may set him going, for 
he Is out. 


* This witness was wont to say, that sbma , 
person or persons pinched liis legs as he was 
giving his evidence, which occasioned fiieso frc* 
quent break?#.’* Orig. Edit. 
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Hall. If it please you, I can a UUl^ 
farther. 1 have somctlunff to say as to 
that- . ^ . 

-L. C. J. You had best go out, and recollect 
yourself; you haveforgoc your cue at fire- 
sent. 

Ros- Mr. Crier, piw call Mr. James Atkin¬ 
son. [Who came in.T 

L, C. J. You, Mrs. omitb, I will ask you, (I 
will not ask him himself, because he may ac¬ 
cuse himself by this the miller, at whose 
house one of the meetings was ? % 

Smith. N 0 , my lord, the former witness Hud¬ 
son is the miller where he preached. 

L. C. J. Well, what do you ask this witness ? 

Ros. Mr. Atkinson, were you at our meeting 
the 14th of September last ? 

Atkinson. Yes, I w^s there the 14th of Sep¬ 
tember. 

Ros. Were you there at the beginning ? 

Aikinsun. I was tliere from the beginning 
to the end. 

r. J. Pray, what trade are you, Sir ? 

Atkinson. JMy lord, 1 am a mathematical in- 
stniiacut-maker. 

Ros. W hat chapter was 1 upon ? 

Atkinson. The 20th of Genesis in course, 
and not out of ehoiLM*. His usual custom was 
tfi expound a chapter before he preached. 

Ros. Pray, what do you rcmeiubor was said 
by me of two wicked kings ? 

Atkinson. Of two wicked kings ? I remem¬ 
ber that was upon the secoml veree; how Abra¬ 
ham said of 8arali his wife, ‘ She is my sister 
and upon that Mr. JlosewcU had this note, 

‘ That a child of God may fall into the com- 

* mission of tlie same sin again and again, after 

* he had been reproved and smarted for it.* 
And he quoted several instances: as Umt of Lot 
coromittiug incest over and over again ; thatof 
Peter denying his lord three times ; that of 
Sampson out of Jmlges taking two i\ives 
among the Philistines, one after another : and 
then quoted that of Jehoshapbut joining with 
two wicked kings ; Ahab, in the 2ii of Chron. 
xviii. ^hap. aiiiT afterwards, tliough nqiroved 
by the prophet Jehu, he joined with Ahab’s- 
wicked son Aka^iah. 

Ros Pray, what did you hear of the king of 
England f 

Atkinson, Not a word, unless it were in bis 
prayer; in which he always used to pray earn¬ 
estly for the king.* 

lios. What do you remember was spoken 
about the king’s evil ? 

* See in this Collection the Arguments of 
Mr. Erskine and other counsel upon the pro- 
pos^ Escamiuatiou of Daniel Stuart, when call¬ 
ed Ibr the third time in the Case of Hardy, a. d. 
1794. See, too, the like examinations in lord 
HusselPs Case, vol. 9. p. 596, in Mr. Hampden’s 
Case, vok 9, p. 1071, of this Collectioa. See also 
tlie two first questions which Fitxharris put to 
Smith, vol. 8, p. 350, all which, among ottior^, 
arp referred to by Mr. Erskine in bus argument 
in Hardy’s Case as above. 


Atkinm^ There was an expression c 0 iic<#rT 
ing the evil, upon the 7tb verse ; Mie is a prhv 

* phet, andhe ehalt pray for thee, and thou 
^ shalt be healed.’ And be hod this expression 
or to this same efTept, for 1 ImpeT you cannot 
expect I .sboulil speak every word exactly; but 
1 mall endeavour to speak tlie sense, and tlic 
truth, as nesu* as 1 can, apd notliing else. Ho 
said, the prayers of God’s prophets were vei^ 
prevalent for the healing and helping others iu 
time of need. And he quoted several instances; 
as that out of tlie prophet Jeramy, xxvii . cliap. 
and 18th verse, to the best of iny remembrance. 
And he also quoted that of the 1 Kings 13, con¬ 
cerning Jerob4iam. The Prophet came to re¬ 
prove biro, and Jeroboamatretched out his baud 
against him, audit lined up; and then he de¬ 
sired of the prophet to pray for bioi } winch he' 
did, and his hand was healed. 

L, C. J. Look you, what you say may btt 
true, and so may what they say too ; tor he 
might say both.*' You used to say abundance 
of good things; as well as some bad ones; 
therefore 1 would ask him this qiie.xtion, whe¬ 
ther he heard any thing of the king's evil, or 
that had any reference to the king of Eng¬ 
land ? 

AtLinson. This is all that 1 hoard that coiiies 
to my memory conc/eniiug the; king’s evil : 

* That a godly man by his prayers may help to 
‘ cure tlie king’s evil, mid thereby [tlm poorest 
‘ Christian may {^ratify the gi'eato.sl king,’ as 
says our English AnnoUitor upon that 7th 
verse.; but 1 never understood liim to meqn it 
oftlie disease of the king’s evil. 

Ros. Do you remember that I preached iu, 
this discourse about rauis-honts, or broken . 
platters ? 

Atkinson. 1 did not hear of any such thing 
upon all that chapter. 

X. C. J. TJut did you hear him speak of any 
such thing at all that day ? 

Atkinson. Ycs, my lord, I did. 

JL. C. J, Come then, let us have it. What 
was it ? 

Atkinson. His cotu'se was, after the exposi¬ 
tion, to preach a sermon. 

iito.Y. Was it in the forenoon, or in the ailer- 
noon i' 

Atkinson. It was after tiie exposition ; be 
rayed, uud then ceased for a quarter of au 
our. 

Rm. Was it distinct in the afternoon ? 

Atkinson. It was another distinct iliscoursc 
afler tlip people had received some reiection iu 
the aflernoon; 1 cannot tell exactl^othe time. 
Hut the discourse w'as preached fruiii xi. 
12 . I suppose that I need not repeat 
w'ords, 

, L. C. X No, no, I caroQotfor that. 

Atkinson. But he thraoe raised this doc¬ 
trine, ‘ That tlie great God pan effect great inat- 
‘ tors by very unlikely meanB ;’ and be insiancwt 
in several ^rticulars to prove it. As tlie mira¬ 
cles of God wroiybt Moses’s rod; atiddte 
walls of Jericho filling down at the sound of 
rams-horns, in the 6 th of Joshua ; and tboil ho 





quoted liiatHojP^i^iiy adi'eadivl^^ 
Brmybfifk^hp emtheii pots and pitoban; add 
vhai( ddilliiteDdous cbompion dm Doyid smite 
ds^^li a sllnGT, and a stone! 

I have this one qaesttofi more to ask 
did you hear me speak vSuy thing of 
. atflihdit^ to tbcH* principles T 

Atkhw>/i. Not one woid; and 1 was there 
all'that liVe-Jon^ day, from beginning to end. 

^ X. C- X Then, Sir, I would a^you a ques¬ 
tions two, if Mr. ltose%vell have done with 
yonf I have, my lord. 

X. C: J. Pinty, what rootn were you in ? 
Alkinton. J was in tlie same room that Mr. 
Rosewell was, he stood at the door. • 

X. C. /. What, one pair pf stairs? 

Atkinson, Yes. 

' X. C, J. Is there not another room between 
the door, or the gi*ouud room, and that you 
were in? 

Atkinson, Yes, Sir; there is another little 
rooiDy a little lower than Ihht. 

X. C. J, Was there a bed in tlmt room you 
w ere in ?— Atkinson, Yes, Sir. 

X. C. J. Did you sit upon the bed ? 
Atkiupn, 1 did sit upon the l>ed sometimes. 
L,'C, J, Had you a mourning cloak on that 
day ^ — Atkinsonr. Yes, I had. 

X. C. J. Had you a mourning hatband ? 
Atkinson, Yes, I had. 

^X. C. J. Do you rernemher who s^t by you ? 
Atki.isan, No, my lord, I do not know. 

X. C, J, Do you remember any body gave 
you your boys shoes from under iHe bed ? 

Atkinson. Yes, my lord ; but 1 cannot tell 
who. 

X. C. J. ^Vrll then, I ask ymi, did you hear 
any mention m.'ufe that day about Daiilah and 
Smaaon Atkinson, Yes, my lord. 

X. C. J, You did ? 

Atkinsoii. Yes, ray lord, as an insianee of a 
good niaifs falling twice into the same sin. 

X. C. J. Did you hear any mention made at 
that time concerning any other matter that you 
remember ? 

A t kiwion, My lord, that of damson and Da- 
lilali w:;s one of the instances that 1 repeated 
before. 

X C. J. Mrs. Smith, w*as it the same day 
t'uat he .^pokc ai>out canting ? 

Smith, Yes, it was. 

X* C. J, Do you remember, friend, any thing, 
that was spoken by him tliat tlay concerning 
church-music ? 

Atkinson, No, my lonl, not a ivord that day 
that 1 lomw of. 

X* C X Did you bear any thing about cant* 
Jug that day ?— Atkinson, No, not a word. 

X. C. J. Did you bear him talk any thing of 
sUlplices or vHiite gowns ? 

^Atkinson, No, ray lord, not one word all 
that, ^ay; but that of Samson and Dalilab, my 
- ■ ■ ■ 

tL, £• X You remember that ? 

Yes, it wits one instance of a good 
manV coamuttiDg the edme crime once and 
Bgoiflt. 


Jtos, Yes, I own it was so; whatnot astbp 
ether witnesses swm.' 

Atkinson. Truly, my lord,, 1 would not tell 
odetiule of a lie; to tlie best of* iny remem*- 
brant^- ’ 

Sok Gen, Pray, Sir, let me ask you one 
question: Isee you are very perfect in the 
proofs of the sei’mon ; did you take notes that ' 
day ?— Atkinson, NOf I did not, Sir. 

Sol. Gen. Can yon rememb^ then any one 
observation that be made up6n any other verse. 
Pray what dNcrvation did he make upon the 
eighth verse? 

Atkinson. None at all 

Sol. Gen, IVliat u|M>n tho 12th or 13th 
verses ? ^ 

Atkinson, I cannot tell; I can upon tbe5ib. 

Uos. Wilt your lordship give me leave to ac¬ 
quaint yon with that ? 

Atklnsm, He only explained that which was 
difficult; but when it was a little historical, 
he only read it. But what he observed upon' 
theae^nd and the seventh vei'&ies, was tbc sub* 
Btan(M3 (»f the whole exposition almost. 

Alt, Gen. Has nobody read the notes of that 
sermon to you since ? 

Atkinson, 1 endeavoured to recollect my¬ 
self, after 1 lieahl Mr. Boscwell was accused ; 
aud writ, what 1 could remember, down. 

Alt. Gen, But did any body read their notes 
to you siniH! ? 

Atkinton, No, indeed, there ha.s nobody read 
any notes to me. 

Alt. Gen, Upon your oath how came you 
to remember the word Tremendous f 

jL. C, j. He is not upon his oath, Mr. At¬ 
torney. 

Atkinson, Because when he mode such short 
notes, 1 endeavoured to remember them; 1 
thank God I have a pretty good memory. 

Att. Gen, Ay, upon my word, a very strong 
one. 

Atkinson. He did use the word ‘ Tremend¬ 
ous champion.' 

Recorder. Had you and Mr. Hudson any 
discourse about this matter since ? 

Atkinson. Yes, Sir, we might talk what we 
did remember to one auother. ^ 

Sot, Gen. Did he write down the sermon ? 

Atkinson, Yes, 1 suppose he did ; but 1 did 
not sit by him. ' 

Ros. Mr. Crier, Pray call Mr. 'William Smith 
Who came in.] Were you at this meeting 
e 14 th of September last ? 

Smith, Yes, I was, 8ir. 

Ros. Pray will you acquaint my lords, what 
you beard me say tliere F What chapter did 1 
expound ? 

Stnith. The 20tb chapter of Genesis. 

Bjos», What do you remem)>er of it ? 

Smith, 1 remember the chapter cqnoerned 
AbrahamandAbimelech.- 

bat did ■ you bear of the people'a 
flocking" to the Idiig to cure the king’s evil ? 

Smith .'] heal'd no such word. 

Ros.^ Or that his majetity' could'not cure the 
king's evil ? 
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Smiilli, No|Sir» not a word ot'it* 

jRos. Did you bear any thing aiaS concern¬ 
ing the king'a evil { 

ISmUh^ Sir, you did quote something out of 
the annotator about the king’s evil. 

Hob, Do you remember what that was? 

Smith, 1 cannot rememher it fully atlength, 
Sir. 

Hos, Pray did you understand it as meant of 
the king’s evil; or of the evil of Abimelech 
king of Gerar ? 

Smith, I did not understand it of the disease 
so called ; but of the evil of Abimelech. 

Roscuell, What did you liear concerning 
priests and propliets ? 

Smith. You said it was the function of the 
premhets to pray tor tlie people. 

Aoiewell. Wiiat do you remember was^ said 
of tuo wicked kings? 

Smith, \ou did make mention of two wicked 
kings, Ahab and Ahuziah ; that Jeboshaphat 
sinned, iii joining with them one afVer another. 

Rosewell. Was there any thing of the kings 
of England, or of my sovereign ? 

Smih. No, not at all. Sir. 

L. C J, Did you hear auy thing concerning 
Jeroboam ? 

Smith, Yes, that Jeroboam stretched forth 
liu> band, and his hand withered ; and the pro> 
phet prayisJ for hiiu, and his hand was restored. 

L, C, J. Dili } oil hear any tlung in the ex¬ 
position of br(»keu pitchers, I mean in the fore¬ 
noon * --Smith, No, 1 think not. 

L. C. J, What did you bear of them ; and 
when ? 

Smith.' To the best of my remembrance it 
was 111 the jlU*rnoon ; That God could do 
great matters by small means ; and you quoted 
several things. 1 diil not stand well, so that i 
could iioi bear all the particulars. 

L. C, J. But VI bat did you boar ? 

i’ray did you hear any word of 
standing to their principles, or of overcoming, 
that day ?— Smil 't. No, 1 did not. 

Just. HoUonay. It seems yon did not stand 
in a good place te hear. 

liosewell, Mr. Crier, pray call Mr. William 
Bates. [W hicb he did, but he did not appear ] 

Crier, He is not here, Sir. 

RoBewell Pray, Sir, call Mr. George Hales 
then. [Who came in.^ Wen‘ you this i4th 
day of Setrtember at this meeting, Sir P 

Haies. Yes, 1 was, Sir. 

^ HoseweU, Were you there from the begin¬ 
ning to the end f — Hales. Yes, I was, Sir. 

Kostwell. Pray then will you tell my lord 
what you heard me say, with reference to flock¬ 
ing to the king, or curing the king’s evil. 

Halts. I beard nothing that you should say 
of people’s flocking to the king; but you were 
spring of the king’s evil, and that was thus: 
My lord, it was from the 7lh verse of the doth 
chapter of Genesis, He is a prophifk 
shati pray for thee, and thou sbalt benealed. 
God is speaking to Abimelech in a dream; 
and after a little paraphrase upon the words, 
Mr. liosewell said, That a godly man’apmyer 


was a snvereigD cum for the king’s evil'; aiul 
quoted somescripture instaaces, as in t iGnge, 
where God having sent a man of God to^«. * 
'prove Jeroboam tor bis idolatrvt he stretened 
out his hand, and^iis.hand withered ; tandW 
desired the prophet to pray to the Lord God, 

that his band might be r^toredand accord > 
iDgly it was accomplished. 

notewell. Did you bear any thing of the 
kings of England ? 

. Bales, No, not one word all diat day ; only 
you prayed for bis majesty, as you used to do. 

Hoseiell. What do you remember was said 
about i-ams-horns ? 

Hales. I remember you were preaching out 
of the XI. Heh. 12, and the words were Siese, 

‘ Therefore sprang there of one, and him as 

* good as dead, as many as the stars in the sky, 

* tor multitude, and as the sand upon the gea 
< shore innumerable.’ From whence be* had 
this observation, That God is able to hHng 
great matters to pass by small means. Am 
so accordingly Mr. Rosewell instanced how 
the walls of Jericho were shook down by the 

I sounding of rams-horns; or sometlimg to that 
purpose. 

Rosczcell. What do you remember of broken ‘ 
platters ? 

Halts, 1 remember you brought in an in¬ 
stance concerning Gideon, and I think it was 
thus, that by breakiug a few earthen pitchers 
he routed a great army. 

Rosemll. And so of a stone and a sling. 
But was there any thing of standing to pnn<« 
ciples i*— Jiaks, Not a word. 

L. C. J. As you heard ? 

Halts, That* I heard. 

L. C. J. Or that you remember ? 

Halts. Yes, iny lord. But you said, What 
a tremendous champion did David slay with a 
sling and a stone \ 

X. C. J. Did you take notes ? * 

Hales. No, tny lord 

L. C. J. Then pray how came you to re¬ 
member that word tremendous ? 

Hales, 1 do remember lie did use that word. 

L. C, J. Have you hud any discourse about 
this matter since ?— Hales. \ cs, 1 have. 

L. C. J, With whom 

Hales. With several friends. 

L. C. J. Did yon diseourse with Atkinsoa 
about it ?— Hales. \ cs, I did 

L, C. J. Did you with William Smith? 

Hales. No, 1 do not remember 1 did. 

L. C. J. Did you discourse with Hudson ? 

Hales. 1 cannot say 1 did. 

Atl Gen. Nor }ou cannot say you did not. 

L. C. J. Did you hear any notes read ? 

Haks, I think i did. 

L. C. J Whose notes werethey you heard ? 

Hales. Thomas Hudson’s notes, 1 think; 
I am not sure of It. 

L. C. J. It is so hard and diiHoult to gel 
out the truth from this sort of people ; they do 
so turn and wind. How long after the 
was preached was it that you heard foe kAeo 
read ? 
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Hales. I was iu the eountty when Mr. Rpse* 
well was tiHwii; and when I canic home affoin, 
I heard of it. 

li, C. J. But you did not remember it till 
aftar he was token ? 

Hales. No, iny loi'd ; and 1 read the chapter 
ihyself, and reuiembeit^d these things. 

Sol. Gen. Pray is the word tremendous in 
Hudson's notes, or no ? 

Hales. 1 cannot tell whether it be, or no. 

Att. Gen. Pray, when was the next day 
aiiller this ? 

Hales. I cannot tell, 1 was in the country. 

X. C. /. Did he take notes in long^hanu, or 
short? 

A Stranger that stood by. In characters, 
my lord. 

Att. Gen. Have you not heard him preach 
since that time ? 

Hales. Sir, I went mto the country soon 
after. 

Att. Gen. Where was his text at any other 
time, can yon tell ?— Hates. N o, 1 cannot readily. 

Att. Gen, Nor what he discoursed upon? 

Hales. As to any particular time 1 cannot 

Att. Gen. Do not you remember his text at 

y other time ? 

X. C. J. W hen w'as the time before tliis l ith 
of September, that you did hear him preach ? 
Tou have heard him before ? 

Halts, >'cM, iny lord, J have. 

X. C. J. W as tliat upon a Sunday ? 

Hales. Yes, it was. 

L. C. J. Did you hear him the i^unday be¬ 
fore ?— Hales. Yes, 1 did. 

L. C. J. Well, what did he preach upon 
tlien? 

Hales. This I know, that in his course of 
reading and exposition, be was upon the 19th 
of Genesis. 

' X. C. J. What w'as his discourse ppon tliat 
chtoter ?—Hfl/t's. Thatl cannot tell. 

jL C. j. Nor the day afterward ? 

No, my lord. 


^Haks. 

'L.C.J. Upon ray word, you have a lucky „ . 

memoiy for this purpose ; to serve a turn, it \ into the sanie sin, by taking part, first, 
can just hit to this very day. You are very 
punctually instructed. 

ifo/. Gen. Doyou remember any other part of 
the sermon of this day than what you have re¬ 
lated ?— Hales. Yes. 

L.C.J. Ay; tell us what you remember be¬ 
sides. 

Hales. I must consider a little ; 1 am not so 
ready at it. 

X. C. J. Ay, come let us hear it. 

■1^5. These things he might have more oc- 
eastoii to recollect by reason ofmyjcharge. 

X. (i^T^'You Bay right, just occasion for 
ee. But 1 thought these men that 
iich stupendous memories as to tell you 
I remember the chapter and the verse, and 
'c^kur words, when it serves a turn, might 
some^ng belbre or after, at least 
&'in fbe same sermon. Why do you think they 
I were enlightened to undeiaim and remember 
r ^at one day mmibtbaii any other P They can 
8 


eSM 

remember particularly as to such things, and 
can clan it together to answer such particular 
questions ; ^t as to any thing before or after, 
ftiey are not prepared! 

Jus!. Wit kins. Have yoii any more wit¬ 
nesses, Mr. Jlosewell ? 

Hus. Mr. Crier, pray call Mr. John Warton. 

[Who came in.] 

J list. Holloway. Where do you dwell, Wliar- 
ton ? — W/tavtoH. At Rotherhith. 

J ust. Holloway. What calling are you of ? 

Wharton. A gardener. 

Ros. Were you at the meeting the 14th of 
Bepteiuber.—Yes, 1 was, Sir. 

Ros. What do you remember, pray, of the 
exposition tlien concerning docking oi' the 
people to the king to be cured of the king's 
evil ? 

Wharton. Sir, I do remember upon your 
exposition of the 20 th of Genesis, you were 
speaking concerning Abitnclccli king of Gerur; 
and you took your exposition thus, that 
i Ahimelecli bad taken away the wife of 
I iaithful Abraham, that 1 do rememlier very 
I well; and that you did say in your cx{K>Bition, 
that the prayers of the prophet w'cre prevalent 
for the curing of the king's evil. And then 
you brought your proof, to the best of my re¬ 
membrance, concerning king Jeroboam : that 
Jeroboam stretched out his liund against the 
prapliet of the Jjord, and that the king cried, lay 
hold of him, when he came to cry against the 
altar at Bethel, and his hand dried up; wherc- 
u|K»n the king desired the prophet to pray to 
the Lord that his hand might be rcstoretl;' and 
he did so. This was the exposition Unit ^ou 
iuade.upon that verse iu part. 

Kos. Do you remember any thing oi‘ com¬ 
paring the king of England to Jeroboam ? 

Wharton. 1 do not remember any such 
passage. 

Ros. Do you remember any thing about two 
wicked kings ? 

Wharton. 1 do remember !lil.^ passage, con¬ 
cerning Jelioshaphat, that lie had fallen twice 
into the same sin, by taking part, first, with 
wicked Aliab, and then with liis wicked son 
Ahaziah. 

lios. W'as there any thing of the kings* df 
Enpfland mentioned in this discoui-se ? 

Warton. No, nothing, Sir. It Was but an ac¬ 
cidental thing that I h^rd 3 'ou then. J heard 
nothing of the king of England in your ex¬ 
position or sermon, but only in your prayers; 
when you prayed fur bis long life and happy 
reign. 

L. C. J. Did you ever hear liim before that 
time.^— Wharton. Yes, my lord. 

X. C. / Did you ever hear him since ? 

Wlmrion. Yes, once since. 

X. C. J. Now let us know liis text» and tlie 
subject matter be was upon since. 


not tak< 


on Truly, as to the time since 1 did 
much account; for J did not write. 

X. C. J. Caiist thou tell us of what past at 
any time before ? 

Wharton. Once before I heard him upon the 
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xi?. of Genetne, where lie maJe his e«posivion 
-^Truly, I hare not any notes-—■ 

L, C. J. Thonlmik you, friend, 
spoLen with arfy body since that 14tli of Sep¬ 
tember that dill lake notes I* 

Wharton^ 1 am not acquainted much with 
them that were his constant hearers, tliat did 
take notes. 

L, C. /. But answer my question that I ask 
you ; did you e?er discourse at all about this 
matter, and with whom ? 

Wfuirtnrt. 1 came thither by myself, I say ; 
I had not much aeqaintance with them. 

L, C, J. Nay, do not prevaricate, fnend, 
with the court, out bpeak the truth out plainly. 

I ask you in the presence of Almqphty God, 
did you Cl er speak with any body since the 
14th of September about this business ? 

Wftarion, Mr. Hudson did speak with me 
whout it. 

X. C. X. Did he read his notes to you ? 

YeSjhedid. 

X. L\ J. It IS a s^rang^e thing:, truth will not 
come out without this wire-draw mg'. You can¬ 
not help tills canting for your life; this is cant¬ 
ing, if you w ould know w hat canting is. Did 
yqmeicr speak with Hales, or Atkinson, or 
or Smith about it. 

XVhai ton I do not know Atkinson or Hales, 
I know Mr. Suiitli, but I never spoke with him 
about it * nor be with me. 

L, C X. When was it lliat Hudson and you 
spoke togtlhci of this thing ? 

IVhdt fnn. It w as last 1'hnrsday. 

L i J. Did he c ouic to you, or you to 
tinu '*— IVha? to?}. I met him. 

/. C.IViicre did you meelliim ? 

WI>fftton. ADlotiierhith. 

L.V J. Did bespeak to J oil ol it fust, or 
you to lum '--W/iai loo. He spoketo me. 

f.. i . J. 'Then 1 ask yon remember, 
thougli sou aie not upon yoiii oath, yet you 

* are to testity tiie truths, as if yon were upon 
your o'ltii) did he mention any thing of Jero¬ 
boam ’'^Wijarton. Ye**, he did. 

X. C, J, Of Jtiioshaphat * and of Abinie- 
flech? 

Whurl on. Yes, he did. 

X. (*. 7, Did you mention an} of the.se things 
1^0 liim •* 

Wharfitn. \ es, Sir, 1 re[»cated more th.ii 
l^hiiii I liM e done now 

Atl, dfn. Was your meeting acci lecl*J or 
appointed f 

Wharton, If was accidental m the street; 1 
; (dwell below him a gieat deal. 

* Att, Gtn. And where was it? 

Wha/ton. We were lalkuig in the street. 

Just. WtUiins. Hid not you go into some 

[house? 

Sol. Gen. Had you any discourse at that 
time oi’ being present at the trial of Mr. Hose • 
well ? P 

Wharton . No, I did not know auv thing of 
fH till I saw the Siibjiaua. 

I Sol. Gea. Before yon disocmmed with him 
did }ou leniembei all these things ? 


Wharton. Yet», i could romemW them ok 
Well as he; and a great deal more then. 

All, Crn. Then cannot you remember what 
was done the iii \i day 

Wharton. No, icamiot. 

Att. Gen. How came you then to remember 
so well what was said that day ? 

Wharton. Because there was a remarkpblo 
passa^, that 1 had never heard betbre ex- 
pomiJed. i bad not staid at that time, but 
that he was expounding of a very remarkable 
thing, which X liad never heard expounded be- 
tbre. 

X. C. J. Have you any more witnesses, Mr* 
Rosewell.* 

Rob. 1 have some witnesses to call mor^, if 
your lordship pleases, to testify concerning my 
life; and that I always prayed for the Sing^ 
that God would crown him with grace here, 
and glory hereafter ; and that he would re^ 
move all his enemies from him. 

X. C. X. Ay, Mr. Rosewoll, first remove all 
his friends from him; and then remove his evil 
counsellors. 

R(n. Pray, Crier, call Mr. Charles Arthur. 
[But be did not appear.] 

Jiibt. Wtthtn$. Come, it seems, he is not 
here, call another. 

lloi. Call Mr. Thomas Jolliff. [Wbo ap¬ 
peared,] 

X. C. X. What do you call this man to ? 

lios. My lord, this person I call to testify 
with i-espert to my conversation and carriage 
towards his majesty and the government. * 

X. C. X What IS your name, tiir ? 

Jolhff] Tlioinas JolhfT. 

J ust. Bol. W here do you live, Sir ? 

Jolhffl In Mary Magdalen’s parish. 

X. U. X. Why not St. Maiy Magdalen’s? 

Jio9. He is my neighbour, my lord. 

L. C. X But, I suppose, he tbmks that 
would have made the name so much the longer ; 
or else, he thinks tliat there is popery in oaBing 
it so. 

JoIli/J\ No, my lord, I have called it a hun¬ 
dred times, and a hundred times, St. Mary 
Magdalen. 

X. C. X Prithee then do it again, it wUl 
never be the worsefbr thee, 1 dare say. ^VeU,t 
Mr. Rosewell, what do you ask him 

Ros. Pw, Sir, will you testify what; 
you know or my conversation towards tlie go¬ 
vernment, and particularly towards hismajesiy ? 

My fwd, in the time of indulgenoe 1 
have heard Mr. Rosewell once, or twice, or 
more; and 1 heainl him pray tor the king, and 
the peace and welfare of the nation, as Imsurtily 
as ever 1 beard any minister in En^and in inv 
life. 

Ros. Pray, Sir,for my conversation; Did 
you ever hear any thing of my disloyalty or 
disaffection to hia nugesty, or the govemnient ? 

Joliigl No, Sir, I never heard any Aiofi 
any disloyalty, or any such thing in my lim >> 

* See Hordy’s case as referred to in the qpto 
top lt»7. 
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M all Iha fkrt^ gire you an acooiiat, 

Ait yon me Ubaved younelf as an honest 
BBin: ind I never knetv Aat, either in word 
ordm, Jdu were accused of any disloyalty. 
rJn py J®”*i ^ yovL please to cive me my 
JW, I nil! s wear it; for it is Ae same thing 
Wxattfi here in such a court under an 
^tiaAt or wiAout it; for 1 ought, I know, to 
testily the truth. 

k Itif. My. lord, I am coniideat that what be 
^'■qnrhe would swear: and he is a very honest 


" JL C. X Well, Mr. Rosewell, if you have 
anymore witnesses, call Aem; and make what 
' remarks Opon the evidence you please alter- 
vranh, Ar this is not the time (or m'aking re¬ 
marks. 

lios- 1 huuAly Aank your lordship for your 
, great favour. 

L, C. J. 1 do not speak it to cramp you 
in your time; but callyonr witnesses, and then- 
mute what remarks you will: For God ibrbid 
washooM hinder you firom taking your full 
time; for you stand here for your life. 

Has, IsMr. Winnaoot here? [He did not 
Mpear.] then pray call captain Richard 
Cotton. £Buthe did not appear.] Call Mr. 
thomas Finps. [Then capt. Cotton appeared.] 
^ JRos. This ^ntleman, my lord, halb known 
me for severaTyears. Captain Cotton, I pray 
Sr, will you speak what you know of my con- 
tersation and lite, and loyalty, with respect to 
the king and government P 

Cation. My lord and gentlemen of the jury, 
of late I have not frequented ]>lr, Uosewelf’s 
company, or bis cougiegation ; but when the 
door stood open, without opposition, 1 have been 
Xhere; and nave hdard him pray for the king 
and, govemnient several times; and bless God, 
Aat we lived under so peaceable a prihee, when 
aU our neighbours were in btdbdand war. 

Rof. Pray, Sir, have you ever beard, Uiat 
either in word, or deed, I should ever declare 
ageimt his majesty or the government f 

Cotton. No, I never heard any such thing 
in my life; hutwhat 1 heard now upon this 
atrial up and down the hall, as I was walking 
Mow. 

Just. WitMni. How long ago is it, that you 
speak of, Mr. Cotton? 

Cotton. 1 was abroad most of the time at sea; 
but Ais was Area, or tour, or tive ymrs ago. 

Just. Witkim. What time was that? 

Cotton. It wak in Ae time of the indulgence. 

Just. WithiTtt. Ay, then, itmay be, he could 
apeak kindly enough of the goverimieni, 

^ Bm. He bus known me Aeaeten years. 

. UaveyoupotfBir? 

Coti6n. Yes, 1 believe 1 have,everainoe yon 
^ came Akher. [Then Mr. Fippseamo in.] 

Jtos. This gentleman hail imowu me sere- 
li|| years, have you not, Sir ? 

Kfjpt* Yes, fSr. 

Jtil. fray, will yon give my lord and 
Aocddkiati aocoiml what you know of my 

ISA eobveiaation, and of my lo;-- 

loyUty totitoldggiwgovowiitefati 


Fipps. My lord, 1 have known this gentle* 
mao diveta years. He.lived in Wiltshire, and 
Aere he had the riputotioi) of a very honest 
man, a good scholar, and a pious man. I never 
heard him preach in my iUh, becanse I never 
go to conventicles; but! have been in the house, • 
where I have heard him pray hi the Aonily 
and there he prayed very earnesdy for the king 
and government, for the prosperity of it. Since 
1 came to London lie came to London too, and 
has been herein London about ten years; and 
has been often in my company siqj^, ami in 
the late tiroes, theBethelitisli times, when every 
body did take liberty to say what they would 
of Ae king and government; 1 have been 
often in bis company, and heard him speak 
with a great deal of respect of the king, and 
of Ae government, and Aank God for Ae li¬ 
berty he did eqjoy, and the protection he had 
from Ac government; but 1 never heard him 
speak ap i|l word of the government in my 
hie; and I have known him as much (1 believe) 
as any other man Ant was not his hearer ; he 
was always reputed a very ingenious man; 
and that is all 1 can say. 1 dctct heard or 
knew any Aing of ill of him in my life. 

i?os. Fray call Mr. Caleb Veering. [Who 
came in.] Sir, yon iiuve known me s ft f l l h t 
years. Pray be pleased to tebuly to my lord, 
M the court, what yon have known of my 
conversation with respect to his majesty and 
Ae mvemment. 

Jeering. My lord, I have known Mr. Rose* 
well these several years; and I have licen in 
company wiA him upon the occasion of receiv¬ 
ing money on account of rent for a Ihend of 
mine; and likewise have heard him formerly, 
when be preached publicly ; and never heard 
any Aing from him that reflected upon the go¬ 
vernment, or shewed any disrespect to Ae king. 

1 have heard him pray often very heartily for 
the king, and he never meddled with any pub¬ 
lic business, norsnoke of any news wfiHe 1 was 
concerned with him. 

Mat. Pray, Sir, did you ever hear of any ill 
1 should speak of my sovereign f 

Veering. 1 have beard him often pray foi 
the king and TOvemment; and I never beard 
any man say Aatbe did otherwise, or that ever 
he spoke an ill word concerning any of Aenu 

Sot. Call Mr. John Hitchcock. (Who camo 
iD.]—^ir, you are a gentleman Aat have known 
me,for several years ; pray, will you testify 
what you have uiown ooncemingtkie P And if 
you have beard or known any ill of my con- 
veraatioD towards Uic king, pray speak it out, 
and let me be sAanacd before God, and A» 
gigeat assembly. 

Hitchcock. T have known him, my lord, 
several yeSrS, and have heard him formerly, 
Aough not of late; and when I heard him, 
he used constontly to pray for Ae king and 
f^enunenf; 1 nevei* Imw him to spe^ any 
Aing against the king and government in my 
Ufe/hut always spoke very wotAdy of them. 

Rat. Have you heard ii;e often pray for Ae 
king? 
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Hitchcock. 1 ha?e so, Bir, a great tBaay 
tinuHi. 

Itoi. How Jong IS that ago ? 

liiichcack. About two or three years ago, 

, my lord : and I never knew him to be but a 
very worthy gentleman. 

Uos, Pray call Mr. Michael ilinman. 

£W)h> caraem.] My lord, berc is another 
gentleman that bath known me scveinl years. 

Pray, Sir, will you speak what you know of 
my coQTcnBaiian, with respect to Lis majesty 
and tiio govcATiRicnt ? 

Hinman, My lord, I have known him many 
years, and been in liis compan}^ several times, 
and never heard him speak any thing oi'ill re¬ 
lating to the king or government. 

Bm. Pray, Bir, have you not been (upon 
tome Occasions) present where 1 have prayed ? 

Hinman. Yes, Hir, 1 have heard vou pray ; 
and 1 Imve heal'd you pray for the king very 
heartily. 

Ros. Have you heard of any evil 1 should 
either say or do ^ Or any tiling by word or 
deed against the king or government P 

Hinman. No, never in all my lilc, one way 
or other. 

Ros. Pray call Mr.Nicholas Wauley. [Who 
came in.] Bir, you have known me fo:* ili^'se 
many years; piay will you be pleaded to 
apeak the truth of what youkiio^v of my con¬ 
versation, with respect to the king and grwerii- 
ment. 

Wanley. My lord, I have known tlie pri- 
sonar at the bar several years ; 1 iiave been 
irequently in his. company ; and never hcanl 
him speak an ill word against the king or i^o- 
vemment tii my litb; but have often heard ! 
him wish that the king might live, and ha«e a ! 
long and prosperous reign : I nev^r heard him ; 
fiay one ill woitl of the government in my hil ^ i 
but always, when he spoke of it, it was with 
all the r^pect that any person coidd de». i 

Ros. Did you ever near fi-om ;my other per- I 
SOD, directly or indirectly, that I have spoken | 
reflectively upon his majesty ? 

Wanley. Never in my liie, iny lord. 

Ros. One way or other i* 

iViuntey. No, not any way at all. 

Ros. Pray, Blr. John Htrong. [VViio 
appeared.] l!^r, you are a geutlenian that 
have known me many years too, iO or 12 years, 

1 believe.— Strong. Yes, Sir. 

Ros. Pray, will you tell my lord, and the 
jury, what you know of me with respect to 
.n^ behaviour in word or deed, in rclerejice to 
.his majesty, w thegoverament ? 

Strimg. Sir, 1 have heard you teach several 
times formerly ; I was not at this timejndeed 
(fbr which you now stand- accused^ at that 
place: But' I never heard you speak a word 
against lih majeNty,' or the govununent; biit 
‘^yau always prayed very earnestly for his ma- 


w. Did you ever hear that 1 should say 
Wby thmg ill of the king or government P 
. Strong. No, never. 

Jios. Call Jflr* John Cutloe. [Who apj^iur- 

▼oa. X, 


pIlD 

ed.] Sir, you have known me too very 
years: What do you know, pray, conceriduff! 
my behaviour towards his majesty and thf* go - 
vefument ? 

Cutlqe. My lord, 1 never knew him speak 
one word disrespectfully of the govemment, 
or the king, in ray life ; though 1 nave known 
him sonic years. 

Ros. Did you ever hear from any boily'^dse, 
that 1 did speak ill of the king or government 
directly or indirectly ? 

Cut Coe. No, never a word, I assure you, Sir. 

Ros. Have you been where you have beard 
me pray for his majesty ? ^ 

Cutloc: Sir ; I remember at Bristol 

once occasionally 1 heard you in the time of li¬ 
berty ; Otherwise I cannot say I have kearii 
you. But 1 never heard any thing against the 
government; but you idvvaxsbehaved yoursi^' 
K>ya]]y and peaccuLjy that X know of. " 

Ros, Call Mr. CharlesMel-suin. [Who ajp- 
p<^red.] Biy lord, [ call t!u$ gentleman, who 
will acquaint you lhat he li\cd with me many 
ycrirs ill an ho.^'ouraflc lainily, a person of qua¬ 
lity of thisnuUin, one of the lIuDgerfords* 
where, iny lord, I whs tutor to sir Kdward’s 
son for near seven years; a gentleman well 
known for his great loj ally to the king and go- 
^ enimcnt: Bo that if 1 had been such an 
eneinj' to the king, or so di-i^f^oeted as these 
people would make me to be, sure he w'ould 
never have entertained me. Pray, Mr. MeJsuin, , 
iviJl yon please to acquaint my lord, and tiie 
jury, how many years 1 was in tlial family ? 

Mclsum. Beveu years ; and I was above 14 
my self. 

Ro<. Pray, Avhat do you know of rnr car¬ 
riage in tluit honourable family, with ivspcc't 
to Ibe king and government f 

Mt'UuM. As far us I know, for my life, I 
w ill ilccbu e. 1 do not remember be did trouble 
himself, or meddle or moke with any mau^s bu¬ 
siness but his own. lie was a umn that kept 
much to his study : And when he came up to 
prnyer, lifi prayed heartily i’or the king; and bad 
the good word of all his neighbours tuereaboiit. 

Ros. Have you oJ'ten heard me pray for the 
king i* 

McUvm. I have heard liim a hundred tim4» 
pniy tor the king: 1 never missed prayers when 
1 was at Lome; and it w as his constant practice. 

L, C. J. Did be pray in the family then ? 

Mclsum, Yes, he did. 

h. C. X Did he use to go to cIiutcIi ? 

Mclsum. Yes, he went to church, to the be¬ 
ginning of the prayers ; he did frequently at¬ 
tend divine service* 

X. C. J. Did he remve the saci^mcnt in all 
that time ? 

Me/sicm.. Yes, 1 believe he did; I cannot 
say it directly. 

Ros. 1 WHS a constant attender upon the pub¬ 
lic ministry. Itisnow above adossen yeaijago; ^, 
it was in the year 1664, my lord, and so down¬ 
ward. Sir, you know 1 was a constant ai¬ 
dant upon ministry of the. duirch, W. 
worsliip of God there.' / . 

P . ' . 
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L. C. J. Did yoti ever bear him make use 
of the cop^mon-praycr himself in the family ? 

Mebum, 1 cannot say be did. 

Z». C. /. Well; have you any more wit- 
itasses, Sir ? 

Mos, Yes, my lord. Pray call Mr. Uobe^ 
Medhatn. [Wlio appeared.] Here is another 
j^ntleman, my1onl,tliat lived -in that family. 
Pray, Mr. Medham, bow long did you live in 
that honourable family ? 

Medham. About four years. 

Ros. Was that in the time that I was there ? 

Medham. Yes, it ivas. 

jRos. Pray then, Sir, will you declare what 
you know of my conversation in that family 
with respect to the public ? 

Medham. My lord, it is a great while ago; 
but at that time Mr. Rosewt U did always keep 
to the parish-church. He was chaplain to my 
lady Hungerford ; and always prayed for the 
king at every ame of prayer. 

&OS. Did you ever hear that I should speak 
«r declare any thing against the king or go¬ 
vernment, in all my life, all my time, or your 
time that i was there ? 

Medham. I must needs say, I never did hear 
anv such thing in iny lUc. 

Jusl. Hoi. but it was not the prayew of the 
diurch that he used ? 

Medkmn. 1 caitnot say that. 


Just. WUhins. Well, there is your other wit* 
ness Anne Oroadhurst; what a:^ you her P 

Jlos. My lord, this was a* seryant that lived 
several years in my family. Pray, i^fan, hoir 
many years did you live there ? 

Broadhunt. tour years, my lord. 

Has. Pray declare what you know of mein 
my family, with respect to the king aiid go¬ 
vernment. 

Broadhurst. t have generally heard you twice 
a-day pray in your faniily ; and 1 never heard 
you pray in my life, but | heard you pray as 
earnestly ibrthe king as you did lor your own 
soul. 1''his 1 can declare during tlie" tim&tbat 
1 lived there. 

Ros. Did you ever hear me speak evil of the 
king in my family; or reflectively on the go¬ 
vernment i' 

Broadhurst. No : you always prayed for 
the king- fas I say) as earnestly as lor yourself 
or your lamily. 

Kos. If you know any ill carriage in word or 
deed towards my sovereign, 1 desire you to 
speak it out, without favour or afiection, or any 
respect to me in the world. 

Broadhurst. No, 1 never did; but have 
often heard you heartily pray for him. 

Just. IVithins. Pray, how long ago is this? 

Broadhurst. Two tears ago 1 lived with 
him. 




L. C. J. Did you ever hear him use the 
pra^'creof the church ? 

Medham. The prayer that 1 heard, was that 
which was usually made in the iamily. 

L. C. J. but pray speak plain ; did he use 
the common-prayer ? 

Alcdham. Nv, my lord ; 1 cannot say he used 
the common-prayer. 

L. C. J. 1 tell you what I mean; Did he 
pray out of the book of i]ic Common-pray or? 

Medham. No, my lord, f cannot say that. 

L. C. J. Dost thou take his extempore pray cv 
lo be the prayers of the church ? 

Just. Trii/iiVs*. My iovd,Jhodoes not kuow' 
the diflerence, i believe ; 1 believe he does not 
go to church. 

Medham. Yes, 1 used to attend upon the 
public J and so did Mr. lloscwell. 

Just. Withins. Well, Sir, have you anymore 
witnesses ? 

Hot. Yes, iny lord: pray call Mrs. Anne 
Broadhurst. [Then Mr. VViniiacott ajipearcd 
and offered himself.] 

Winnaeott. My lord, I heard 1 waf> called ; 
Wnd am come as soon as 1 could get in. 

• Ay, Mr. Winnaeott, you have known 
ine many years; 1 desire you would testify 
what you Know concerning my conversation 
imd beiiaviour. 

Winnaeott, Formerly, when I heard him 
Ijnever heard him spew a word against the 
or government; and it ia some three years 
ngafi^cel heard him. 

Mis. Have you heard of any evil that 1 have 
aaiil or flone against the king or the government? 

Winnaeott. No; bull have hoard him often 
fray for his m^osty. 


Ros. Pray, tell my lord again, how long it 
was, and when that you lived there. 

Broadhurst. I lived tlieic four yearS ; and it 
is tw o years ago sinec. 

Just. Wu/iins. Pray, how often were you at 
church in that time ? 

Broadhurst. When 1 had occasion to go, 1 
did go ; but / did usually hear my master, 
when 1 dwelt with him. 

Just. Wilhim. W ell, who is your next wit¬ 
ness ? 

Roi. Call Anne Manning. [Who came in.] 
You lived willi me in my family several years ? 

Manning. Three years. Sir. 

Rus. Pray, will you declare what you know 
of my can iage and behaviour towards the lung 
and goverumeiil, in my family, while you were 
there ? 

Manning. My lord, he prayed for the king, 
for his long life, in his family duties, morning 
and evening ; aial in private, when nobody 
heard him but myself. 

X. C. J. W'liat! you ilhd he were at exercise 
together ? 

Afanning. My lord, 1 have gone by bis 
study-door, and have heard him pray for the 
king’s long life, when he knew not that any 
bo^ beaid him. 

Kos. This, my lord, ismo^ than 1 expected; 
for 1 little thought that any body could gwe 
a testimony of my private devotion ; though I 
never then omittetf to pray for the king, and 
never shall as long as I live. 

Manning. My Joid, he prayed as heartily 
for the king’s life as for his own soul; and I 
have heaid him often praying, and desiring 
God to preserve him in his luPgUom, agd give 
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biin lonfif life; and have heard him insist upon 
that scripture, « Speak not evil of the kin8r,no, 
not in thj bed-chaytibcr ; for the birds of the 
air shall declasc it.’ 

JRos. Pray speak the truth. Did you ever 
hear me utter an ill word or reflection upon his 
miycsty or ibe government ? 

Manning, No, niy lord, he was alwoys 
miffhtily for the kiugf. 

Ros, Speak the ti*uth of what you know; 
I hope you would speak the truth, and nothings 
more than the truth, as if you were upon your 
oath. 

Manning, 1 do speak the truth, and it is 
what 1 can declare, and would, if I were to 
die the next moment; and 1 can safely swear 
it.* 

* “ It was an antient and commonly received 
practice, [8t. Trials 1. passim.] (derived from 
the civil law, and which also to tins day obtains 
in the kin<;doin of France^ [Doniat. publ. law. 
b. 3.1.1. Moiitesq. Sp. L. b. 29. c. 2.] that, as 
counsel was not uilow ed to any prisoner accused 
of a capital crime, so neither should he be suf* 
fered to exculpate himself by the testimony of 
any witnesses. And therefore it deserves to be 
remembered, to the honour of Mary 1, (whose 
early sentiments, till her niarriage with Fhiiip 
of ^pain, seem to have been humane and ge¬ 
nerous) pag. 17.] that when she ap¬ 

pointed sir [lichard Morgan chief justice of 
the common pleas, site injoined him, ^ that 
notwithstanding the old error, which did not 
admit any witness to speak, or any other 
matter to be heard, in favour of the advei*sary, 
her majesty bciiiy party ; her highness’s 
pleasure was, that whatsoever could be brought 
in favour of the subject should be admitted to 
be heard : and moreover, that the jiislicM^s 
should not persuade themselves to sit in judg¬ 
ment otiicrwise for her highness than for her 
subject.’ [Holling^h. 1112. St: Tr. 1. 887.] 
Allerwards, in one jiarticular instance (when 
embezzling the queen’s military stores was 
made felony by statute 31 £liz. c. 4.) it was 
provided that any person, impeached for such 
felony, ^ should be received and admitted to 

* make any lawful proof that he coubl, by law- 

* ful witness or otherwise, for his discharge and 

* defence,’ and in general the courts grew so 
heartily ashamed of a doctrine so unreasonable 
and oppressive, that a practice was gradually 
introduced of examining witnesses for the pri¬ 
soner, but not upon oath : [2 Bulstr. 147, Oro, 
Car. 202.] the consequence of which still was, 
that the jury gave less credit to the prisoner’s 
evidence, than to that produced by tlic crown. 
Sir Edward Coke [3 Inst. 79.] protests very 
strongly against this tyrannical practice: de¬ 
claring that he never read in any act of par¬ 
liament, book -case or record, that in criminal 
cases the party accused should not have wit¬ 
nesses sworn lor him ; and therefore there was 
not so much as scmti//a yurts agunst it. £See 
also 2 Hal. P. C. 283. and his'summary, 284.] 
And Uie House of Commons were so sensible 


Itoi. Then pray, call Isabella Hickeson—v 
[Who appeared.! My Lord, surely l wouki 
not speak evil of his majesty or the government^ 
ill public in the congregation, when I prayed 
fur him in my family and my closet. But here 
is another servant that lived in my latnily 
Pray will you speak what you know' concern¬ 
ing my behaviour in my family, with respect 
to the king and government. 

Dickeson, lie used td pray twice a-day Ja 
his family, morning and evening, and he always 
prayed earnestly for the king, for his good 
liealth, long life, and prosjierity. 

Ros. Did you ever hear me speak any evil 
of the king or government in any respect ? 

Dickeson. No; never, 8ir, in my life; nor 
do 1 believe you ever had an evif thought of 
the king. 

Ros. Pray tlien will you call Mr. James; 
Atkinson. 

Just. Witkins. We have had him already^ 
and 1 suppose he is gone ; he is not here. 

Ros. 1 call him now to testify another thing, 
if your lordship please.s; and be is at hand, 
my lord, I suppose. 

L, C. J, You should examine your witnesses 
together, but we will not surprise you ; we will 
stay. 

Just. Hoi. Pray call any body else, in Uie 
mean time, if you have any other. 

L. C. J. Nay, biother, it may he he hath 
observed a method to himself; he is tur his 
life; let him take it. [Then Mr. Atkinsou 
came inj 

Ros. That which I call you now' for, Sir, is 
to testify what you heard upon the 30th of Ja¬ 
nuary from me, about praying for tlie king, 
and all that are in authority. 

Atkinson. My lord, he kept that day, the 
30th of January, as a day of fasting and 

of this absurdity, that in the bill for abolisdiing 
hostilities between England and Scotland, [Slat. 
4. Jac. l.c. 1.] when felonies committed by 
Englislimen in Scotland were ordered to be 
tried in one of the three northern counties^ 
they insisted on a clause, and carried it [Com. 
Joum.4, 5,19, lg,»15, 29, 30 Jiin. 1807.} 
against the qflbrts of both tlie crown and the 
House of Lords, against tlie practice of the 
couitsin England, and the express lawof Scot¬ 
land, [Ibid. 4. Juii. 1807.] *tiiat in all such 
‘ trials for the better discovery of the truth, and 

* the better information of the consciences of 
‘ tlie jury and justices, there sliali be allowed 

to the party arraigned the benefit of such 
‘ credible witnesses, to be examined upon oath, 

* as can be prndticod for liis clearing and jus- 
< tificatioii.’ At length by the statute 7. W. 3. 
c. 3. the same measure of justice was esta¬ 
blished throughout all the realm, in cases of 
treason within the act; and it was afterwards 
declared by statute 1 Ann. st. 2, c. 9. that in 
all cases of treason and felony, all witnesses for 
the prisoner should he examined upon oath, in 
like manner as the tritneises agiunst 
4Black«t.359. 
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pra^; and he jmadhed from that test on the 
1 Tim. ii. ji, piay for kmg;.^, and all in au¬ 
thority : Aim then he did assert that kingly go- 
vemitteut was most a^ceable to the word of 
Oodi'and the constituuon of the government 
of‘fShglaiid, which was the he.st iti the \yliole 
^8^d; and had been so approved by wrilevs, 
liOth foreign and of our own oouiitVy ; And he 
did urge it as a duty incunihent upon all people 
'to pray for the king and luugistrutcs, that they 
liiigiit ^ live a ])eaceablK and quiet life under 
dieiii in ail godliness and hoiiestv.’ [Then he 
teemed a little faint and .stoppeif ] 

Itos. Pray, Sir, will you recollect yourself.^ 
My lord will indulge you a little. 

Atki/isonT 1 have been acquainted with Mr. 
Rose well these ten years. 

I{os. But, pray, Sir, what do you remember 
yf the application of that sermon upon the text, 
about praying for kings and all in authority ? 

Atkinson, "That [Mirsons were to pray for 
them, and to obey them, ^ and tliatit was their 
doty. This is all that 1 can reiqember. 

hos. V/hat do you remember of my in¬ 
vectives against those that practised the con- 
traiy ? 

Atkinson. Why truly as to those things, he 
did highly condemn those persons that had any 
way acted against it. And 1 have heard him, 
both in public and private, inveigh againstthose 
that had any hand in the mur£ir of the late 
Icing, aud condenined the fact as a diabolical 
design. 

Jios. Is Mr. Smith there ? 

Atkinson . 1 was veiy ill on Sabbath-day last, 
and 1 thought 1 should not have come out now ; 
and 1 would not, to the best of my remem- 
brance, speak a lie, as 1 am in the jiresonce 
of this honourable couit, and in the presence 
bfGod, to whom I must give an account ano¬ 
ther day. 

Ros. God will reward you for what yon 
come to do for an innocent person this day. 

Atkinson. 1 nevei' heard an ill word against 
the king or government drop from Mr. Ro.se- 
well in my life. 1 am not upon my oath, but 
know myself to be bound to declare and tell the 
truth, and nothing but the truth. 

Ros, lam confident, my lord, he would not 
speak what he would nut swear. 

X. €. J. The jury are judges of that, Mr. 
Rosewell, I must leave it to tliem, 

Ros. Pray, Mr. Atkinson, was Mr. Smith 
with you ? 

Atkinson. Yes, and I have sent one to call 
him. 

,Ros. Pray, Sir, let me ask you as to what 
Mistress Smith says, that 1 should :::ay uftbe 
recorder being made a judge ? 

•^‘Atkinton. 1 never heart! you speak any such 
iivwds in my life. 

Ros. Upon the last day of August last, at 
JjijASfaed’s house, she says, that I did use 

Atkinson. As to Shed’s house. 7 was then 
flidk, and was hot there. If my lord will give 

« leave to look upon my udte-book, 1 can 
what day 1 was there. 


Smith. It was at one Daniel Weldy’s bouse, 
aa I think, that you spoke about the mayor, 
and the sheriffa ; but what yon said a^ut looto 
in scarlet gowns was at ShS’s hmiae. 

Ros. Was there any meeting at the meat* 
ing-bouse, since July lust, upon the Sal^ath* 
day ? 

Atkinson. Truly, 1 be hot able to remember; 
but if my lord please to give mo leave to look 
upon luy ntHe-book, I can give an account; 
lor 1 writ dou'D every day the place where we 
met. 

L. C. J. Prithee, look upon thy note-book ; 
for 1 have a mind to know something out of 
that noie-bpok. Prithee tell me what was in¬ 
sisted upon the 14th of September? 

Alkinnon. My lord, I only have a note of the 
day, of the place, and of the text. 

Ros, Pray, Sir, did you hear me spciak of a 
great man in Grace-church-street at the upper 
end ; and that if it had not been for him, the 
fire had been quenched P 

Afkinson. I never heard that expression from 
you in all my life. [Then Mr. Smith came 
in.] 

Ros. Pray, did you hear any such thing, 
Mr. Smith ?— Smith. No, my lord. 

Ros. My lord, 1 can bring sdl the rest to tes¬ 
tify the same thing, if your lordship will let me 
call them ovcx again. 

L. C. /. Do as you will, I would not restrain 
you from any thing of a legal indulgensc, 
that is fit to give to any man in vour con¬ 
dition. 

Atkinson. V» hat day of the month do you 
say it was, tM'*, that you spake of the recoider T 

Ros. The 31st of August, 1 think. 

Atkinson. At tiiai time I was sick, and was 
not there 

iiJojj. Pray, Mr. Smith, have you ever heard 
me preach u|>on the 3Uth of January P 

Smith. Yes, Sir; 1 have heard you upoa 
that day, and upon that tc.xt, that w'e should 
pray for kiiige and all in auUiorily. You kejit 
It as u day ot humiliation, and you abhorred the 
action of that day. iL was kept very aoleninly, 
for the bewailing the horrid murder of our late 
king. And you were so far from giving any 
countenance to the action of that ilay, that yotf 
detesteil it, a*id preached very much against 
it, and you have always preached up kingly go • 
vernment. 

Atkinson. Sir, you were asking me, if there 
were a meeting since July, in the meeting-r 
bouse ? 

Ros. Yes, because she says there was one 
upon the tOth ot September. 

X. C. J, if you look youf notes agai»» 
Mr. Uosevvelt, you will find it was'tbe 10th ef 
August. 

Ros, Where were you upon the lOlii of 
August ? V 

Atkinson. I was at home sicb ibeo $ it is 
written down, your lordship may see iK 

X. C, J, Do you ta^ notice where veil 
heard the meeting was, when you were aiok ? 

Atkinson. Yes, my lord, I have a short note 
of it. 
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X« iMf* Where was the meeting then f 

In the meeiing-hoiiae* as I bespil* 

i. C. J. Pray, recollect yourself, and^lnok. 
u^on vour hoqk, lihw is it entered there ? . 

Alkinton, Myself at home the 10th of Aug. 

X. C. J. When didst thou take that note, 
upon your word, new ? 

Atkinson. When my family came home, 
somebody did tell me that day, or the next day. 

X. C. J, Well, W’bere was it the time before f 

Atkinson, The 3 d of August, at Mr. Crook- 
shank^s; the text was the iieb. xith 7. The 
loth at the meeting-houRe, myself at home ; 
and Canticles the 8 tb and 13th. 

Jios. My lord, these gentlewomen say^ they 
were at several meetings. 1 desire, my lord, 
that these witnesses may be called. 

L. C. J. Call whom you will. Who do you 
call iirst ? 

Jlas. Thomas How. My lord, 1 could bring 
hini(li*cds of witnesses as to this point. 

X. C. J. Well, there is Thomas How ; to 
wimt purpose do you call kirn ? 

Jios. My lord, to testify to that she shouldi 
swear befme sir George Treby, that Mr. How 
was at a conventicle such a time, when he was 
not, and tbci-etbre 1 desire him, that he would 
please to testify the truth of that matter. 

Jlow. My lord, 1 w ill testify the truth as iar 

as I know U; she sent tlii-ee ten-* 

, X. C. J How do you know that ? 

JUon}. So they said. 

L. C. J. That is no evidence ; and I care 
not what they said : If you know any thing 
yourself of your own knowleilgo, speak it. 

How. Thw offei'ed—-- 

X. C. J. 1 tell you their offering signifies 
nothing. 

Jlow. My lord, it is an year and a half ago. 

X. C. J. Let it be never so lung ago, if it 
be only what they said, it signifies nothing, it 
is no sort of evidence; hut if you can say 
any thing of your own knowledge, you say 
well; in God’s name we will hear it. 

Jios. I'hen my lord, sonic questions ] desire 
I may have leave to put to Mr. Recoixler. 

X. C. Js If Mr. Recorder be ready to answer 
your quoBtious, with all my heart.' 

Ros. Mr. Recorder, I desire you would 
please to do me the justice to testify, whetlier 
you know any thing concerning Mrs. Bathoc ? 

L.C.J. Vvhoisshei’ 

Ros. My lord, it is whether there was not a 
couventicle sworn before Mr. Recoi-der against 
one Mrs. Bathoe i 

Recorder. 1 cannot well tell, Mr. Rosewell. 
There vyas a conviction before me (as 1 remein* 
hei^ of one Mrs. Bathoe for a conventicle ; 
and, as 1 take it (as tlie witness told you just 
now) she bad it from her own confession. 

MM. Do you know any thing, pray. Sir, of 
a composition that was made upon that con* 
liction ? 

Recorder. No, Sir; you do not tbiiik> sHre, 
tiiat 1 make eomposifions. or know any Uiinfif 
offhemP ^ 

Was not the mwmy, Sir, paid back 

agamP 


Mecordir. Net a penny tlmtl ktiilwor,p^ 
any agreement for it. ■ / 

Roe. Pray, Sur, will you aaquaint the court, 
how that matter was really P 
Recorder. Mrs. Bathoe Came to me, and 
said, she was mistaken if any such words did 
pass irom her ; for indeed there was never any 
sncii conventicle as Smith swore she had 
confessed. Upon thft I sent for Mrs. Smith, 
and bid her consider of it, whether there was 
really any such conventicle ; and Mrs. Bathoe 
had brought her appeal anti it is dependii^ 
now, and will be heard the next quarter- 
sessions. 

Ros. Pray, 8 ir, did you tell h^, that she 
might have her money aran P 
Recorder. I did tell her, Mrs. Smith was 
mistaken, and did not insist upon it, and she 
would have her money returned again. 

Roe. Pray, Sir, did you send your warrant 
ibroneCaitwrmbt under your band P 
Recorder. You ask me a hard question; 1 
might send a summons for several persona, I 
cannot remember all their names. 

Ros. By whom, I pray, Sir ? 

Recorder. 1 cannot lefi wlio 1 send all my 
sufiimons by, 

Ros. Was it not by these two women, Mn. 
Smith and Mrs. Hilton P 

Recorder. 1 cannot tell; it may be it might 
be so. 

Ros. Pray, S&r, what did you say to Mr. 
Cartwright when be came thither P 
Recorder. I cannot remember particularfy. 
Ros. Sir, did you not ask him what he had 
to say against iheae witnesses tliat arc produced 
against me t 

Recorder. My lord, J remember, when Mr. 
Cartwtigbt came to me, J did ask him some 
such question ; for they hud told me tlpit be 
had, by a person, been tampering with them 
to take them off from prosecuting a great many 
persons. 

Ros. By whom were you told so, Sir P 
Recorder. By themsmes. 1 know uothi^ 
ofit: But 1 tell you the reason why 1 senifi>r 
him ; because they told me, they went in dan¬ 
ger of their lives: that they could not walk the 
streets in safety, wt they bad stones thrown at 
them ; and they were reproached as commep 
informers, and were beset hard with applka*' 
tions of money, to take them off from prose¬ 
cuting. And, among the rest, they commained 
of one Cartwright, that be had been dealing 
with them; and it was upon that aocounl that 
1 sent for him, to know what he had to say 
against them. 

X. C.J. Tiiesequestions, Mr. Rosewell, psr- 
haps, may lie better let alone. 

Recorder. 1 have seen a letter that doss 
threaten them very much ; but I cannot say 
whence it omnes. 

Ros. My lord, 1 desire to ask Mr. Recoidec, 
wlietber or no he did not send for some of ny 
wUnesses? 

Recorder. I do not know your witoeas^fife. 
JBos. Did 3 *ou sendfhr onsRichafdGibfakof 
Rotberbitb P 
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Recorder, Ym, lie was constable at Rother- 
hitli. 

Rot. Pray, Sir, upon what account did you 

send for him? 

Recorder. 1 did it, because I heard tile coU' 
stabkig of your side durst not execute tbeir war- 
for fear of the rout of the people. 

L. C. J. I tell you, these quiesuoiis werebet'* 
ter let alone. 

Rot. Mr. How, that u liich I call you for, is 
irhedierMrs. Smith has not oilered to swear 
^ibre a justice, that you were at a conventicle 
when you were not ? 

L. t. J. She says she does not know any 
thing of her own knowledge. 

Ros. She oiTered it a year and a quarterage, 
before sir Qeorge Treby. 

L. C. J. Were you by when she offered any 
such tiling? 

How. 1 was by, when she was before sir 
George Treby; and she went into a yard, and 
offered to intorm against one Mr. How for 
being at sucli a conventicie; but I was not the 
man, she said. 

Ros. My lord, she had sworn it. 

L. C. J. No, no, she had not sworn it, she 
only offered it, and for aught 1 perceive, she 
is a very carefiil witness, to see that she does 
not fix imon the wrong person. 

Ros. Then if it please your lonlsbip, 1 de¬ 
sire John Townsend may be called. [Who 
came in.] Pray, will you testify what 
you know concerning Mrs. Smith’s swearing 
that Mr. How was at a conventicle ? 


Townsend. Sir, 1 will tell the truth as near 
as I can ; 1 cannot tell the day, it was about a 
year and a half since, that he was out of town 
of the Lord’s day, and that day was remark¬ 
able, for I met him coming to town, and it was 
about the evening, about five of the clock, and 
that day they had brought him some notice of 
a warrant for the s^ng of his goods, for that 
he had been at meeting: Now he, understand¬ 
ing when they were to make affidavit oi' it be- 
ftrestr George Treby, he deared me to go 
with him thither, and I went with him, and he 
asked h^r if she knew the man. There he was, 
and I was, and one more, and there came one 
Stranger: And we went out to the light, and 
she looked upon all of us, and knew never an 
one of us. 

L» C. J. You use to go to conventicles, all of 
you, 1 warrant you ? 

Just. WitMns. She wasjiot much out in her 


cdniecture, I dare say. 

L. C. J. But she seems to be very careful, 
that she did not swear against the wrong per* 
800. And (speakingto Mr. Townsend), If she 
hiul sworn that thou hadst been there that day, 
dopant you she had sworn true. 

Is sir George Treby here ? [He did 
not ^'appear.] Then 1 desire Mr. Thomas 
maybe called. 

^fX. G. J. There he is; what do you ask him? 

Rioe. My lord, to prove that this Elizabeth 
jBmith swore that several persons were at se- 
oonveDtifliiil) which she afterwards con- 


ffiMd in truth they were not; and ndjke ap: 
plicalions to compound for the torfeitufes, and 
th^ should have tbeir money again. 

Jj, C. J. Prithee, ask him in general, what 
does he know of her ? 

Harvey. Elizabeth Smith came to a friend 
of mine m April or May las t- - 

Att, Gen. Were you by ? 

Harvey. Yes, 1 was by. She came to a 
friend' of mine, I say, and she told him, that 
she could swear against him, and some others, 
for a considerable viilae of forfeituies upon 
conventicles— 

L. C. J. What friend of thine tvas this f 

Att. Gen. Where does that friend live f 

Harvey. In Southwark. 

L. C. J. What is his name ? 

Harvey. One Games. 

L. C. J. What trade is he ? 

Harvey. A sail-maker. 

L. C. J. Whereabouts does he live in South-* 
wark ? 

Harvey. By St. Mary Overy’s dock. And 
be came to me, and desired me, that I would 
meet and speak witli her ; I met her, J think 
it was about tlie Exchange, at the Roe-buck ; 
there was she and another fellow with her. 
She told me she could swear against such and 
such ; and desired me to give her a cup of 
drink, which I did, and then she told me her 
story, and demanded either 10 or 20 pounds; 
pd that that should take her ofi* from swear¬ 
ing against them. 1 told her, 1 ci»uld say no¬ 
thing to it; but 1 would acquaint them, which 
I did, paiticularly, Mr. Games. They thought 
not fit to give her any thing; w hich answer 1 
returned to her. Sue told me she w as very 
poor, and if she could have but something, she 
would declare who it was that would swear ; 
but upon reasonable composition (though she 
had offered to swear]| she would not. But she 
had taken the cojiy from a sister of her’s; and, 
I think, she said her sister’s name was Mary 
Farrar, as 1 remember. 

L. C. J. Did she offer to swear any thing 
against you ?— Harvey. No, my lord. 

L. C. J. You know that Games very well, 
don’t you ?— Harvey. Yes, my lord. 

L. C. J. Does bemuse to frequent the church 
constantly ? 

Harvey. I do not know that, my lord; I 
have known him many years. 

L. C. J. Do you live near him ? 

Harvey. No, 1 do not. 

Ros. Pray call Mr. John Cartwright, and 
Mr. George Norton. [Mr. Cartwright ap 
peered.] 

Bos. Mr. Cartwright, 1 desire you would 
please to testify whatyou know here concern¬ 
ing Mrs. Smith, who hath testified against me. 

Carl. My lord, may it please your honour, 
the S2d of July last, Mrs. Smith and I were 
together from seven o’clock in the morning till 
hw on hour after eleven ; and that morning 
we went to a constable, one Alexander Venner 
IB Alder^ate-street; and from thence wc 
went to Moovfields to kmkibra naeoting m 
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Petty-France; but there was none: And ftoni 
that place we went into Moorfields again, and 
followed an ancient man, w bom we supposed was 
going to a meeting; and this man tve followed 
the space of almost an hour’s time, that it was 
almost this time of day that it now is that I am 
speaking. That day she convicted Mrs. Bathoe 
for having a meeting in her house; when she 
owned to me, and another man, that she never 
was in the house of Mrs. Bathoe; and then 
for the same momii^ there was one Rice 
Bowing that was convicted of a conventicle at 
Bermondsey, upon her oath. 

L. C. J. How do you know that? 

Cart, As I w^as told. 

L. C. J. But it may be you were told a iye ; 
yon must only speak what you know yourself. 

Cart. Then, my lord, several times she 
has asked me to convict with her, when 1 never 
had been at a meeting; nnd also, she has of¬ 
fered to convict witii me, when 1 have been 
there, and she hath not b^ii there; and she 
also asked my wife to convict one Dod’s meet¬ 
ing at Shoremteh, and my wife refused it, be- 
•ause she was not there. 

X. C. J. Were you by when she asked your 
wife to do it ? 

Cart. Yes, and please your honour. 

L. C. J. Who did you tell this first to ? 
Because 1 see you hunted along with her, why 
did not you go and complain, when she had 
several rimes proposed such a thing to you ? 

Cart. My lord, 1 did not so well understand 
it at that time. 

X. C. J. Who did you first of all tell it to, I 
ask you ? 

Cart. I first of all told it to one Smith. 

X. C. J. Was this before Mr. Rosewell was 
taken, or after ? — Cart. It was afterwards. 

X. C. J. Did you go to Smith, or did he come 
to you ? 

Cart. It was through anotlier’s means that 
I came to speak with Mr. Smith. 

* X. C, J. Who was that ? 

Cart. It was through a Goldsmith’s means. 

X. C. X What isvhis name ? 

Cart. His name is Feme; he lives in New- 
gate-strect. 

X. C. J. How came he to understand it, to 
bringyou together ? 

Cart. Because he understoofl that 1 was 
with Mrs. Smith that time that she convicted 
Mrs. Bathoe, and was concerned with her. 1 
dill not know any thing of Mr. Rosewell at that 
lime at all. 

lios. Did she not tell yon, she would do as 
much for me ? 

Cart. She did offer me this; that if 1 would 
■go and discover any meeting, she would con¬ 
vict them though she was not there. 

X. C. J. Who didst thou tell a thing of this 
nature to; only to Mr. Smith, and that Gold¬ 
smith. 

. Cart. I told it first to that Mr. Smith. 

lit. C. J. When these witnesses and things 
iRDp out of the clouds, 1 never put any great 
value upon them. Theie come to serve a 


turn, and never make any discovery till yoa' 
are taken. ^ 

Ros. My lonl, you may observe it was her 
common practice to convict upon a report| 
nor having any eye or car witness.— 

L. C.J. Well, 1 will observe what he has 
said; but I tell you what 1 think of it. 

Cart, She has asked me to do it several 
times. 

X. C. X All that I can say to it, is, it seems 
she looked upon thee as so very a knave, as that 
thou wonldcst have done such a thing; and, it 
m<*iy he, she was not jnistaken. 

Has. TJicn call Mr. George Norton. [Who 
appeared.} I call you as a witness, to declare 
what you Know of Mrs. Smith’s importoning 
you or any one to swear against meetings. 

Norton. Yes, she has offered to swear^ 
but I cannot say with him ; for 1 was not pre« 
sent all that time. All that 1 can say, is, that 
she owned she was never at Mrs. Bathoe^o 
house. 

L. C. X So she says still; and it agrees 
with ail the rest of the evidence: It was only 
hear-say. 

Ros. Then pray, will you please to call John 
Hobson ? 

X. C. X There he is; what say you to him ? 

Ros. My lord, 1 bring this witness to testify, 
that Mrs. Smith swore there was a convcnticia 
at such a place, when there was none. 

Hobson. Sir, there was none since I cainc 
into the house, to my knowledge. 

X. C. X What house ? 

Ros. At Mr. Hales’s; sheswofe there was a 
meeting upon the 13th of July. 

Hobson* There was none to the best of m j 
knowledge. 

Just. Withim, We must not convict people 
of [wrjury upon such evidence. Indict her of 
, if you have a mind to it. 

. X‘Where is the instriiment-tnaker ? 
Atkinson ? Bid him send me his hook. [Which 
was done.] 

X. C. J. Were you at every meeting always 
that he preached at Hobson, No, niy lord. 

X. C. X Then there mi^ht be many meet¬ 
ings that you do not know of 

Hobson. 1 live next door to this Mr. Hales. 

X. C.X You used to go frequently to hear 
Mr. Rosewell, did not you ?— Hobson. No, Sir. 

X. C. X [llaving looked upon the book.] 
Was there any meeting that you know of, the 
13th of July ? 

Hobson. None there; he lives the neart door 
tome. 

X. C. J, Was there no meeting no where 
there-away ? 

Hobson. Not that 1 know of. 

X. C. X. She swears to that day, at Mr. 
Hales’s. 

Ros. Ay, and to the very place. 

X. C. X Do you know one Hodgeson ? 

Atkinson, Itis Hudson, my lord. ^ 

Hchson. No, my lord ; I do not know lum. 

X. C. J, Were you ever at bis boose at any 
meeting ^ 
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SpbiMt. KOitty lord ; I neret trafc at any 


xaeetmg^ tiiese two years. 

JLita He lives next door to the bouse. 

L, 0. J, There may be a xneetine next 
door to my bouse twenty times over, ana I not 
IcDOw it. 

Rus, Then, pr^y* call John Crook. [tVho 
came in,] Pruy, JSir, do you know whether 
there was anv meeting at Mr. Hales’s the Idth 
of July? *' 

Oook. No; I never heard of any such thi*7g 
but wh.it was according to his own use amongst 
his family. I live under his roof, and never 
yet did know that thei-c was a meeting; tliere. 

Rot. I^ay, call Sarah Whibhy. f nho came 
mO I desire she may be asked’, whether Mrs. 
Smith did not swear there was a conventicle at 
Hr. Hales’s the I3tb of July: and whether 
there was any such thing ? 

WMlfy. There was none. 

C. /. That you know of, you mean. 

WAibby. 1 am certain of it. 

L, C .). How came you to rememlier the 
day particularly P 

Whibby, 1 can tell you by a very good 
token; ^(;ause the chimney of my house was 
on fire that day. 

X. C. J. How do you recollect it was the 
13th of July? 

WMbby. Because Uiere was a neighbour of 
out’s, that is a waterman, that was sent for to 
watt upon bis majesty*^; and T went that <1ay to 
call him to quench the fire; not finding him at 
home, 1 went further to call more help. 

X. C. J. How can you tell that it was the 
13th? It might be the 20tb, for aught you 
know. 

Whibby. No; it was the 13th. 

X. C. /. How can you tell that ? 

Whibby. Because there was anodier meeting 
on the 20th day, for which I paid 20 shil¬ 
lings ; and I can remember my chimney was 
on fii'e that day. 

X. C. J. What day of the week was it ? 

Wkibby, It was Sabbath-day. 

X. Cj J. Why, if my chimney was on fire 
the Idth or 15th, it may be 1 can remember it 
a little while, but how came it that you do re¬ 
member it so long ? 

Whibby. It was the 13th of July. 

X. C. J. How can you be sure of that P 

Whibby. Becauseitwas the Sunday before 
tbe meeting at Mr. Bowmi’b. 

X. C. J. Where was the meeting that day 
your chimney was ou fire ? 

WJubby. 1 did not know then ; but 1 losew 
since, it was at Mr. Hudson’s. 

Xir;C. J. Then you have been instructed 
it. But pray do not think yen come here 

serve a tarn. 

^ Whibby. tt was at Mr. Hudson’s. 

X. C. /. Was therea meeting on the IStfa 
of July f 

Whibby. By relation there was; but 1 was 
net at it. 

Aw. My lofd, f bring her to testify there 
was DonMietuig at Mr. Hales’s that day. 


X.C./. We know well enough you snivel- 
ling saints can lie. 

Wkibby. I have answered the truth, as far as 
1 know. 

Rot. 1 only ask her about Mr. Hales. 

X. C. J. She shall answer such questions as-, 
tbe court shall think fit to ask her. 

Ros. How laris your house from Mr. Hales? 

Whibby. Next d<H)r. 

X. C. J. How far is your house from Mr. 
Hudson’s ?— Whibby. A great way. 

X. C. J. Was it half so far as you went to 
fetch the waterman ? 

Wbibby. That was but three doors off; but 
Mr. Hudson’s is half a mile, 1 believe, or a 
mile. 

Ros. Then, pray, c*ill Anne Collins. [Sho 
apTOared.] 

Just. Wit bins. Well ^ what do you ask her ? 

Mrs. Smith hath sworn, that there was 
a conventicle at Mr. (laics’s the 15th of July ; 
I desire to know of you, whether there was 
such an one, or no ? 

Co//ws. The 13th of July there was none. 

Ros, Upon your certain knowledge ? 

CoUitLS. Upon my knowledge there was 
none; 1 can justify it. 

X. C. J. Not there you mean, at Mr. Hales’s, 
hut do yon know there was any any where 
else ? 

Collim. No, not to my knowledge. 

L. C. J. I>o you know Mr. Hobiion ? Was 
there any there that day ? 

Collins. 1 know one Hudson. 

X. C. J. I thought you had said Hobson. 

Collins. No, it was Hudson. 

X. C. J. Was there any conventicle thei*e ? 

Collins. 1 cannot tell any thing as to that, 

Ros. Then, pray^ call 8arali Bailioe, and 
Susan Bathoe. [Sarali Bathoc appeared.] 

X. C. J. Well, what say you to this witness ? 

Roz. That which 1 call Mrs. Batlioe for, is 
to prove that Mrs. Smitli was mistaken, whc|i 
she swore tlmt Mrs. Bathoe permitted a con¬ 
venticle at her house tlie 20th of July: upon 
which Mrs. Batltoe was convicted, and brought 
her appeal. 

X. U* J. You do mistake, Mr. Rosewell. She 
says, that Bathoe confessed that there had been 
a conventicle at her house, os she heard. 

Bathoe. She has convicted me. 

X. C. J. Ay, but it was upon your confes¬ 
sion. 

"RUhoe. No, 1 never confessed any suoli 
thing; for 1 had none there at that time, nor 
dMconfoss any such thing. 

X. C. J. Had you ever any conventicle at 
your house ? 

Bathoe. That is not it that 1 am to answer 
to now. I desire to be excused from answering 
that question. 

X. C, J, Then 1 will not believe her, if she 
talked as long as yon preach. 

Ros, There was an appeal brought, mj 
lord. 

Att.Gen, Bbeis not a witness, it is in her 
own case. It would be a fine thing if an oM 
4 
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womau’s story should prevail bore ag;aifiSt posi¬ 
tive testimony. [Then Susan Bathbe Oatne 
in.] 

Hos. Mrs. Smith hath sworn, that Mrs. Ba- 
thoehad a conventicle at her house the 20tb of 
July. 

• X. C. J. No j she only swears that Mrs. 
Bathoe confessed it; but her:A 2 lf was not there, 
she says. 

Jios. Did you Oonfess it f 

X. C. J. No matter what she says; it all 
agrees with that testimony that she has now 
f^iven : this matter, it seems, is depending; upon 
an appeal, and so she testifies for herself. And 
when I ask her whether she ever had any con¬ 
venticle at her housb, she will not tell me ; 
which induces a suspicion, that she does not 
come fur a fair purpose, but only to serve a 
turn. 

Hos. Pi-ay, Mrs. Susan Bathoe, was there any 
such conventicles ? 

hiUhoe. There was none. 

X. (’, J. Why, I tell you, you mistake still. 
Mrs. Smith swears that'Mrs. Bathoe confessed 
to her, that she hud a conventicle, but she 
swears she was not there. And take kll to- 
g;ether, seeing she will not answer whether she 
ever had a conventicle ; and so it may be only 
a mistake just of the day : or she might tell her 
so, for any thing appears ;' and for ought 1 
know Hales has had conventicles: and wdiat 
is all this to the purpose of which you are ac¬ 
cused ? 

lios. Call Mr. John Feme. [He did ap¬ 
pear.] My lord, 1 desire Mrs. Bathoe may 
not go away. 

L. C. J. Let her stay then. What do you 
call this man for ? 

Itos. It is to prove she has compounded con¬ 
victions. Pray, Sir, do you know w hether Mrs. 
Smith hath compounded with Mrs. Bathoe, 
since the conviction, to set by the prosecution ; 
and Mrs. Bathoe was prevailed with so to do ? 

Feme. Mrs. Bathoe came to rae*about 8 or 
10 days ago ; says she, I must get you to go 
With me to tlic Itecorder’s. I am promised my 
money again that was paid upon the ajtpcal 1 
brought. 1 was glad to hear it, and went with 
her ; the time ajmointed was five or si\ o'clock. 

I was there a little after five ; and Mrs. Smitli 
was not there, that .was one of the witnesses 
upon her conviction; Elizabeth Smith, tbrl^ 
5?erved her with a notice tohtteud the Uccordcr. 
Wc were theiv a second time at the Kccordcr’s i 
chamber about six o*clock ; she was not come. 
We waited hard by, and w'enta tim'd time ; and 
thoii she was there, and desired my sister to ex- 
ouse her that she was not there earlier; bntshc 
tiiii not doubt hut she should have- her money 
aitid waited to seethe liecorder. Mr. llecorder 
h:»tl several ohove with him. We waited an hour, 
<>p belter. Mrs. i^mith went up and iny sis¬ 
ter went up with her, or followed her: and, 
say.s the Uccorder to her, oie not you the 
woman that with me such a time, with Mrs. 

AVilliams? Ye^, Sir, (says she) I was. Says 
he, What made you make, sucti haste away i* 

voi. X- 


Upon that, Mr. Courlhope steps forward 
the book; Sir (says he) 1 have paid ilia to tjtiO 
clerk of the peace. Then, oaya the Hccqi^Of^. 
it is out of my hands, I can go no ftirther; 
but promised afterwards to speak vrith sir 
William Smith, the chairman df the sessions, 
about it. 

X. C. X I can make nothing of all this. 
What a business is here ! . . 

Feme, She seems to be a rash woman, ready 
to swear any thing.' 

]j, C. J. Oh dear, Sir! and you seem to be 
agrave, prudential sort of a man. 

Ros, If she did not swear that this meeting 
was at Mt. Hales’s, why was he convicted for 
that meeting i* 

X. C* j. 1 know nothing of the conviction 
at all; it is the first time tliat I have heard 
of it. 

llos. Then if your lordship pkase, we'desire 
to have the record of it rend; here it is. 

X. C- J. Make it appear tiiat she swure, and 
that what she swore was false ; and ihen you 
say something. 

Bos. We desire to have these copies of re* 
cords read. Here it is < per Testimonium 
‘ KlizabetliiB Smith, or per sacramentura.’ 

X. C. J. Prove that she swore it. 

itos. My lord, we had a, very g^cious an* 
swer concerning the petition that my poor wife 
delivered to his sacred majesty ip reference to 
her coming to tpe; which his m^esty granted 
with a great deal of compassion. He remitted 
it to your lordship, and your lordship did secimd 
it, for the having the use of what records should 
be necessary for my defence. And upon what 
application we made to the Attorney-General 
it was readily granted: but for the searching 
of the records, we have desired theRecorderi 
and cannot have it. 

. X. C. J. Y'ou are much misinfbrmcd intlikt, 

1 will tell you how it was: Your wife and a 
young man came to roe, a matter of a |uit* 
night ago, and did tell me, there were several 
records, tliat were necessary for your defence, 
and the Recorder refused to let you have copies 
of them. 1 told her then, God forbid h^t fhai 
you should have all manner of helps fl^m re¬ 
cords, that were necessary for your trial; and 
thereupon 1 did require my brotlier JennoTf 
who is Recorder, to attend to sliew cause, why 
he did refuse to let you have any records toat 
you thought necessary for your defence: And 
iic gav e me this for answer, tliat they were I'e- 
cords of convjctl<ms, and were returned to the 
sessions of peace; some to Surrey, and some 
into Middlesex, and some were in the clerk of 
the peace’s hands. ,Whereupon 1 .told your 
with, if she would go to the clerk of the peace 
for copies'of the records, if they did not readily 
give you copies at your charge, 1 would make 
them do it, if she came to complain to me; 
and if they would not, I would lay them by the 
heels. hen my brother Jenner came to nse, 
said I, I believe that which they have a mind 
to, Is to know upon whose testimony the cm* 
victious are made. Noiy that is no part of 
Q 
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conviction; end that we thought on^ht not to i 
be granted* Nor is there any law for it; forj 
that is ^'epen a way to the tampering with 
the witnesses* Alter thid, there wais 

Mv, y^lop, that came and moved the court of 
bench about this inatt<^; audwe gave 
Jlltn the same answer^ that for any one to dis¬ 
cover the king’s witnesses before they come to 
trial was not to he allowed by law. If Mr. 
Attorney had cornc here, and said, pray, give 
ns a list of all the witnesses that Mr. lioscwell 
Will make use of at his trial; we should have 
denied his motion. God forbid but that the 
witnesses you bring should be heard ; and that 
the witnesses they hring should be heard; but 
we must prevent tampering with the'witaesses 
on all sides, 

Ros. If the witnesses are suppressed, it is 
impossible to encounter their testimony. 

X. C. J. Whatdoyrou mean by suppresriug 
llie witnesses ? They are here produced. 

Mos. Their names, my lord, upon the records. 

X. C. J. Their names are never exposed, nor 
Cuj^t to be. 

hos. My lonl, it is that which must enable 
me to make my defence. If we coiilcl have 
their names, we couid prove tlkein peljured. 

X. C. J. It cannot be by law. You have the 
same'benefit that all the rest of the king’s sub¬ 
jects have. If any one be convicted of treason 
by witnesses (twenty in number) we nerei- 
enter them upon tlie recoid ; and if any be 
acquitted, the testimony of the evidence upon 
that acquittal is never eutei*ed upon record. It 
may be in your matter, it was not upon the tes¬ 
timony or witnesses that the conviction was; 
but upon the notoriety of the iket, or by con¬ 
fession, as in the case of Mrs. Batboe ; that 
was by confession, and witnesses. The noto¬ 
riety of the fact, or the confession oftlie pariy, 
are all, and each of them sufiicient to make a 
conviction by recont. Y'ou have the same li- 
beiiy that every subject has. 

Mr. Courthojie is the Recordei ’s clerk, 
that saw the convictions in the clerk of the 
peace’s hand. 

,X. C. J. We cannot tell that, v\ itliout the 
clerk of the peace was here. 

Ros. Pray where is Mr- Charles Wafker? 
{He appeared.] 1 desire you, Sir, to testify 
what you know concermng the conviction of 
Elizabeth Smith upon Mr. Hales, for a con- 
f entirJe at his house the 13th of Jul 3 ^ 

Walter. You had a copy of it from the 
clerk of the peace ; I made it out. 

Ron. Of Mr. Hales and Mrs. Bathoe, do 
y ou mean ? 

Walker, No. only of Mrs. Bathoe. 

,' ifoj. Then 1 suppose We may have it; and 
clerk w ill testify it to he a true copy. 
SWafker. Tliis is‘a true copy. 

5 Then make what use you plj::so of 

tfr ‘.’WiH you have it read f 

Rofr No, my lord,- not yet* If your lord- 
tbip pieaaej I "desire Richaid Drew may be 
caimd: if your Tordship wil) let 

Kki» ^ad io it, that I cauiiot so 


1684. — Trkti Tkoffitfs R^awell^ [2529 

well read, it is in court hand. [Clerk of tire 
Crown reads.] < Memorandum quod ad geue* 

* raleni Sessioneih pacispro Gum’ Micld’ sep- 
^ time die Octobris, tricesimb seseto, clrc.’ 

X. C. J. What do you make from this ? 
Here is a record of the conviction, which says, 
that by two credible witnesses, and the no-^ 
toriety of the fact she was convicted* 

Ros. Pray call Richard Drew. [Who 
came inPray Sir, what do you know about 
Mrs. Smith’s prai'tice in relation to conventicles? 

Drew. Upon the 11th of July last there 
was an accpiuintnuce of mine, that she did pre¬ 
tend was at a meeting- 

X. C. J, ho was that that did pretend so ? 

Drercs Elizabeth Smith; and she would 
have had some money of him. He came tf* 
me, and a^ked my ail vice. Yes, said 1,1 think 
you had better give her money, than to run 
the hazard of swearing against you : So be 
did. lie took me abnig with him to a plac<' 
where they were to meet, where she took ton 
shillings, and proinised he sliould come into nt> 
further trouble about it. 

X. C. J. Had he been at a conventicle or not 1 

Dreit\ I'bat I cannot say. 

X. J. Do you believe'he was, or was not ? 

Drew, My lord, I cannot say that he was, 
or was not. 

X. C. J, But that is not the question 1 ask 
ou : for you would not persuade him to give 
er money, if he had not been at a conventicle. 

Drew. My lord, I did not know whether he 
was, or was not. 

X. C. J. I ask you again, did you believe he 
was or was not ? 

Drew. 1 hf.lievc lie might, by his being .so 
willing to take luy advice ; though be said it 
was a base tiling to give her any money in such 
a matter. 

Ros. Pray, call Jame.s Howard. 

X. C. J. There he Is ; what would you have 
with him. 

Ros. My lord, I crave leave first to ask Mis¬ 
tress Shaftoe; Are you Mr. Ililion’s wii’e? 

Smith. Yes. 

Ros. Then 1 desire Mr. Howard may testify 
what he knows concerning this mistress Hmitli; 
But first, which Ifillon’s wife are you ? 

Smith. George Hilton’s. 

Ros. H hat then do you know .of her, Sir. 

Howard. I was once drinking a cup of ale 
in Grub-street, where she did take , a {uircel ol 
money in the concern of the kitig, my lorrl, 

X. C. J. Prithee, speak up : In w hat con¬ 
cern ? 

Howard, She took a bribe in the concern ot 
the king. 

X. C.X What dost thou mean? 

Howard. Of a person tliat had been at'^ 
meeting. 

X. C. J. Prithee, what bribe was it i* 

Howard. Aliout 11 or 12 shillings. 

L. C. J. Prithee, of whom was it? 

Hotuard. The man i iioi'^er .saw, nor the 
woman beibre ; 1 came in by chance. 

L» V.J, Uowlong ago istl^? 
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Howard, About the middle of July last. 

L. C, J. Who did you discorer this matter 
unto? 

Hot^rd. IMiy lord, I was only drinking a 
cup of ale; and I discovered it to Mr. Drew, 
that was called last. 

. /<. C. J. H' as Mr. Drew one of them ? 

Howard, No: Mr. Drew lam acquainteil 
witii; he is my neighbour. 

L, C. J, W nen were you at church last ? 

Howard, The last Lord's day. 

L, C, J, When did you receive the sacra¬ 
ment there? 

Howard. My lord, 1 never did. We have 
no parisli’Church at present ; it is now a- 
building. 

L. C. J. Where do you live? 

Howard. In Mugvvell -street. 

L. C. J. Have you no public preaching in 
the parish ? 

Howard. I do hear Dr. Fowler, and Mr. 
Siny lilies too, sometimes. 

L. C. J, Tiiat is, wiicn there is no conven¬ 
ticle (1 suppose) in the W'ay. That Mr. Hmythies 
and Dr. Fowler am both very well known. 

lios. Is Mrs. Anne Fany here ? [She did 
not appear.] Pray call Mrs. Anne Higgenson. 
f Who apueareil. ] Do y ou know Mrs. Shaftoe, 
or Mrs. Hilton, as site is called ? 

Jliggenson. My lord, I have very little know¬ 
ledge of her; 1 have known her but a very 
little while. 

Ros, What testimony can you give of her 
conversation ? 

IJiggensoji, Since 1 have known her, 1 have 
heard somo ill things of her: Ilut f cannot 
sjicak to any thing of mine own kiiou ledge. 

L. (J. J. Why, so people may say a great 
many ill things of you that you do nut deserve, 
nor know any thing of. 

Itos. Call Anne barter. [She did not appear.] 
I desire sir tlohu Talbot would please to be ex¬ 
amined. 

JL. C. J. Here is sir John Talbot by me. 

Hos. Sir, I desire you w^ouldpleuse'to testify 
to the court aiul the jury what you know con¬ 
cerning the conversation of mistress Shalloc, 
otherwise called Mrs. Hilton. 

Sir Jo/m Ta/hoi. She was a servant, that 
lived in my house a great many years ; but 1 
ilid not live to emu erso with her. 

Jiq$. No, Sir John ; but what doyou know 
of liei’ conversation while she lived in your 
house ? 

■ Sir J. Talbot. All that I know of her, is, 
she had no very good character in tlic family. 

L. C. J. Do you know any thing of your 
own knowledge ? 

Sir/. Tiilhot. As to any thing of rny own 
knowledge, 1 c:annot speak ; it is all no other 
than hcar-say from all the family. 

L. C. J. But 1 ask you wliat you know of 
your own knowledge, Sir John. Tell us the 
particulars you.yourself know. 

«ir J. Talbot. It was the complaint of all 
the servants of the house, that she was guilty 
Off telling lies and stories in th^ lamily. 


I Jtbs. 'Was sbo reported in the family a As* 
iiuentlyar? ‘ " 

Sir /. Talbot. She had that cha^-acter in the 
family ; all the servants complained of it. S 
only know of other things' since sjic was gone 
out of the iamily ; and that she has been con¬ 
cerned in an odd sort of practice, about at¬ 
tempting to steal aw’ay a young lady. 

L. C. J. Do you know of it oi* your own 
knowledge ? 

Sir J. Talbot. I had it from herself, and 
upon her own aflirmatioD. 

L. C. J. What was that ? 

Sir J. Talbot, It was about the practice that 
had been set on foot of cheating people ol 
money for in-ocuring fortunes ; pavticularly 
concerning the daughter of one sir Harry Jones* 
And there have a great many gentlemen been 
abused about town in that matter, and^ made 
believe Uiat this woman had an interest in her, 
and would put this great fortune iiito their 
hands : I have not been privy myself to any 
of the uegociations, but I have understood 
there were such practices; there was one 
Saletii and she that were engaged. 

L. C. J, Look you, sir John, Do you know 
this of your own knowledge ? For we must 
not hear evidence to take away people’s repu¬ 
tation by hear-say : If she hath confcMed 
Any thing to you, you may speak that," and 
let us know it. 

Sir J. Talbot. My lord, if it be not too long 
to give you the circumstances how I came to 
know it, I will tell you what I have been in¬ 
formed about it. 

L. C, J. No, that is not evidence, sir John j 
unless you know it yourself, or hail it by her 
confession. 

Sir J. Talbot. My lord, I do not come here 
as a voluntary evidence, but 1 am here called 
upon. And, niy lord, I think 1 ought to give 
my testimony, if a man’s life be coucernod. 

‘Ii. C. J. And so ought we who arc upon onr 
oaths, to insist upon it, that you give legal evi¬ 
dence, what you know of your own know*- 
iedge ; and 1 ask you here again, whether 
wlmt you relate be of your own kiiowicdge, 
or what washy hear-say ? 

Sir J. Tat hot. My lord, 1 had notice sent 
me by a letter, That there was a gentleniau 
come to Tbistlcworth with a coach and four 
horses, witli a design to steal Mrs. Jones, I 
cannot remember v^cther there was any namo 
in the letter, but such a letter was sent, and I 
was to inquire about it of this Kliinor Sliaftoc;, 
wlio was engaged in the design. J seat to 
lier to come to me, and she did come; and 
told me that there had been such a pVactice of 
one Salem, and she would ’ bring a gentleman 
to discover the whole business, and she did so;^ 
and brought this Hilton (by whose name, as' 
her hiisbiiod, she owns herself), and ho came 
to me, and gave me a note of several gentle- - 
men's names that were conebraed in it; 

I believe, 1 have a book' wherein tbeir nmca. 
are. 1 then asked, Why she did let itjW 
longrun, and the busideis go on iu far r 
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Hilton did confess^ ihat one particular gentle- sliould swear, or what 1 could swear to P She 
man tpad liec|i kept in treaty, who was a coun- told me, 1 should have a share of the mone^, 
try-maD,.a]|d came to live m town, and was in if 1 would swear to what she said, whether it 
town tte greatest part of the winter upon this were right or wrong, I should have a share, if 
deiima^^and did walk that way, expecting that 1 would but swear, 
thts^an Carter should bring down this heiress, £. C. J. How long ago is this ? 
so that they niiglit have an opportunity to steal Dillingham, Two years ago. 
her. Mr, Hilton had no other way of up- L, C,J, Who did you tcllthis to first ? 

plication to me but hy this Shaftoe; and he Dillingham, My lord, I am subpeenaed 

confessed liiniself, that he was a party con* here to give tny testimony, 
cerned in the design. i. C. /. Tliat is true ; but who did you 

L, C, J. Ay ; out what did Hilton’s wife tell this, that you talk of first to ? 
say ? For wliat he said is nothing to the pur- Dillingham, My lord, I never told it to any 
|»o$e in this point. body hut her, except it was to my own lius* 

Sir J. Talbot, She is one that I had no com- baml. 
inunication with, nor converse, while*sbe was L,C.J, But why would you keep this as 
in my tamily, otherwise than as an onlioary a secret, and n(»t tell it to any body ? 

Ker /unt; but this same Mrs. Jones was my Dillingham. Wliy, my lord, 1 do not speak 
wat (1. it for any malice to her at all, 1 assure you. 

X. C J. Did she coniessshe had any design X. C, J, Where do you live ? 

in luis mutter; or was to have a reward for Dillingham, In Long-Acre, at the Golden * 

scttlpg the mutter on foot ? Ball. 

Sir J Talbot. N.o, my lord ; she did not X. C. J, If you live in liOng-Acre, how 
particularly cumfess she had any hand in the came you to discover any thing of a matter 
design, but it 'tyas that which several other that was transacted at Kotherhith ? 
persons have come and inquired since of tny Dillingham, My lord, 1 know nothing of it, 

family about; who have told inc, that theic of my own knowdodge ; but wdiat she would 
was one Shutlor, otherwise Hilton, that was have'persuaded me to. 

concerned in it. ^ X. C. J. But how came slie to talk to you 

X. C. J. That is no evidence, Sir John, 1 about a matter at Botherhith? Or, you to know 
must tell you again. any thing about her ? That I desire to know ; 

HirJ. Talbot, My lord, I cannot make the and how you came here ? 
evidence otherwise than as it is. I tell you ‘ Dillingham. One Mrs. I’circe, that is a 
what F know. neighbour, asked me what 1 knew of her ; 

X- C. J, You undersiand yowself so well, and so would subpeena me, because she lodged 
sir.lohn, that you know it is not ovklcncp; at my house. 

and you arc not to talk of w’hat other people X. C. J. How long did she lie at youv 
have told you. Iioii.se? 

3wi%.WUhins. How longdid she live in Dtllingham. I cannot tell; 1 believe about 
your family ? half a year. 

Siv J. Talbot, I cannot tell how long, my X. C./. W'ell, what became of her ? Flow 
lord, but 1 believe slie was there ten years. did she behave hfirsclf ? 

Just. Withins, That is a strange thing, that Dillingham. My husband turned her out of 
you should keep an ill woman so long. the house, and w ould not enU^rtain her; be- 

Sir J, Talbot. My lord, w ith your permis- cause slit* kept company with a man that was 
sion, she was a servant when that child came none of her husband. 

to me, and wlien the mother died ; anil my L. C. J. Wliy, can you tell when they were 
wife did not think fit to put her away ; so slie married ? 

came and staid with the child as long as my Dillingham, She xvent as the wife of Mr. 
wife could keep her ; but at last she did fo- George liillon, when she wasnotmamed. 
ment dilfercnccs in the family, lies, and storie.s, X. C. J. How! Was she not married then ? 

anti was-found to be a person not fit to live in Dillingham. No, they were not married 

the family ; and thcrelbre my wife was afraid then. He was not her husband then. There 
to keep her any longer and put lier away. are a great inany of our neighbours that can 
X. C. J. Well, Mr. Uosewell, have you any say more than 1. She is a naughty filtliy 
other witnesses ? woman; a very ill woman ; if 1 should call her 

Ros. Pray call Anne DilUngbam. whore, 1 believe she might trouble me for it; 

X. C. J. SVell what »lo you ask her ? but 1 believe it to be true. 

Ros. My lord, I bring this witness to prove X, C. J. Have you any moi*e witnesses, 
con^uifig Mrs. Shaftoe, alias Hilton, that she Mr, Bosewell ? 

oflTere^ to swear against people, as being af No, my lord; bqt 1 hope your lordship 

CO^nticles, whom she had never seen. will give me l^ve to say something to the 

filUingham. She lodged in my house, and i opurt and jury. 

yery ill woman ; and asked me to swrar I X. C. J. Mr. Attorney, have you any more 
";s^meet{Dgs tbpt I never knew any thing of at; witnesses to call for the king ? 
in my life. J never was at meetings but | 4tt* Gen, My lord, we have some wit- 
ihout thirteen yehrs ago, I bey why J nessps to support the credit of tbeso wUnessoa 
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ibat we have produced: But we do not think 
there is any need; nor that it is any wa^£- 
minished by the detence of the prisoner at the' 
bar. 

L. C. J. Do as you please, Mr. Attorney; 
go on your own way. 

, Att. Gen. No, my lord; we shall trouble 
your lordship no further with any evidence. 

L. C. J. Then, Mr. Rosewell, let us hear 
wlmt you have to say further for yourself; for 
all the witnesses have been heard, of one side 
and the other. 

Mr. Ihmwell. My lord, and dear country¬ 
men, who are to be inyjudges in this cause this 
day, wliatl now spca).',*is with respect as much 
to" their precious houIs, who are concerned 
either in prosecution, or trying of me, as my 
own safety. There is not a man of you of the 
jury, though you are strangers to me, but I 
would lay down my life to-morrow to save 
one of your souls, if J might be an instrument 
therein: How much more then all of them, 
if the consideration be taken of the worth of 
an immortal soul ? Your lordship knows, and 
I am sensible, how unfit 1 am now to do such 
a thing as this is, in the company of so many 
learned gentlemen of the long robe. 1 havebe- 
tiayed already too much of my . ignorance in 
such alfairs, and 1 beg your pardon for it; and 
I humbly thank your lordship, and thecoiiit, 
for the indulgence that you have shewed to¬ 
wards mo in my infirmities. You are, my 
lord, as in the presence, so in the place of the 
great God, the judge and lord ol’ all, at this 
day; You are Elohirn, 1 have said yc arc 
Gods ; whose property it is to help the weak, 
and compassionate the innocent; therefore I 
luuke this a|>ology in reference to my own in- 
iioccncy, and my great inability to sum up the 
proofs that have been in this cause. If you will 
put my weakness in competition with their vast 
abilities, who are of counsel for the king 
against me, and my ignorance in the laws of 
the land against their great knowledge; I 
cannot but expect to be overthrown, notwith¬ 
standing my case is very innocent, and 1 have 
declared in the presence of God the truth of 
my heart this day. 'And if I were to be called 
to the bar of the great God, the judge of all 
the earth, before I sleep, I should speak the 
same thing, and must, and no other. 1 lim 
sensible a lye is both a base, and a very wicked 
thing; and that the lake that burneth with fire 
is prepared ibr all liars. And 1 pray God con¬ 
vince those gentlewomen wherein they have 
wronged and abused me, that they may repent 
of their sin; which (I bless God) I have prayed 
for them most days ever since 1 was confined, 
and begged it of God with tears, in charity to 
iheir poor souls. And I believe I have prayed 
Uioi'c for his majesty in one week, than they 
have done in all their lives. They are not 
the king’s friends, hut his enemies in bringing 
such allegations against those that are his true, 
faitliful, and innocent subjects, as 1 am, my 
(iod knoweth, ^ 

And here, my lord, 1 would first observe the 


variafkiiis that are in their evidence. In ; 
first place, Mjv. Smith swears, that the textT^ 
preached wds the 21st chapter of* Qenesia. 
And here is Mrs. Hilton comes,aud she swears 
afterwards, that it was the 20th : h^^rein they 
vary* Then I suppose, my lord, if they vary 
anil differ, in l^w tney are not two witnesses, 
but differir^ so are both of them incredible : 
Ahd I think the Statute Law of this land is, 
that a man must be convicted upoh the oath of 
two ciedible witnesses. 

Next, my lord, here is mistress Smith 
swears, that these things were delivered^ which 
are charged in the indictment, all together in 
the morning-exercise, in the forenoon: Whereas 
your lordship has heard firom several witnesses 
(and I do not know one man of them but fears 
a lye; and would have sworn to the truth of 
what they have spoken. They tell you) how 
every passage that these people would pervert, ^ 
must come in, and how it was divided. 1 hope 
*your lordship will pardon the iufirmity of two 
or three, a few illiterate men, that are weak, 
and'could not so well instruct themselves to 
speak in a court of justice upon such an oc-^ 
casion: But upon the whole mutter, they give 
such an account, all, that it cannot be pre¬ 
sumed, or thought, that they should agree to 
speak any thing that was not true. And 1 am 
confident, there is not a man of them,'but would 
take his oath (as 1 said) of the trutli of what 
be has here declared. And they have declared 
that there were two distinct exercises, as I have 
protested in the presence of the great God. 
That in the morning was upon the 20th of 
(■encsis: And the other in the afternoon (there 
bciug an hour that post between) was upon one 
particular verse of a chapter in the Epistle to 
the Hebrews, quite distinct from the other 
discourse that was in the morning. 8he not 
only varies from the truth, but also from her 
fellow-witness, that it was all in one exercise. 
This T submit to your lordship’s and the jury’s 
consideration (these worthy gentlemcii that 
are to judge of my life and death) whether 
they are two cretliblc witnesses thus varying. 

There be several other things, my lord, that 
because of my present infirmity, 1 may not so 
readily call to mind; but which ought to be re¬ 
called and recollected, as in refei'ence to tlie 
(lerson, whose house we met at. One says it 
was one cant. Daniel Weldy’s: Anoth^ that 
it was one Mr, Daniel’s. Tnerein aran they 
vary in reference to the person; and if they 
are out in one thing thev may be out in another. 

Hrnith. 1 can say tiotning about his name; 1 
never was there in my life oefore. 

L. C. J. Mistress) misti*css ! You must not 
interrupt him : he is upon bis defence for bis 
life. 

Ji^s. Then, my lord, she says that my text 
in the afternoon was upon a Psalm; and 
there was no such thing, as your lordship has 
had it particularly made appear to you. 1 
have ingenuously told you the text and the 
truth : I have spoken it irom my heart in the 
presence of the great God ; and upon whal* 
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oocanon «v^y passagfe'that they bare wrested I 
iras sjKi^^iii; And your lordship may thereby | 
percetfe how inmost abominably they hare per- 
ve^ hsy words. Now, they having wrested 
my words that are innocent in themselves (so 
fiw,from,being treason, that I do not know 
mere was any fault or crime' in them; being 
only plain scriptoi'al proofs of doctrinal propo- 
positions in divinity, without those applica¬ 
tions that they have pretended to)i. certainly 
your lordship and the gentlemen of the jury; 
will consider what is most probable or likely ; 
what they have declared, or wlmt you have, 
heard from the several witnesses that have come 
in to testify concerning me. 

My lord, 1 was going to speak something to 
your lordship of the great wickedness of their 
making the application of what was innoceoUy 
spoken and meant, to the late king of England, 
and bis present majesty whom I daily pray for, 
and always did, whatsoever these witnesses 
have declared concerning me. And your lord- 
ship has beard my maid testify (which I little 
expected) that 1 used to pray for the king every 
morning and evening in my own house; and 
God knows that to him 1 have addressed myself 
for him daily: And more than that, she heard 
me (when i thought none but Uie God of heaven 
himself had heard me) pray for him in my 
doset. I would desire your lordship and the 
jury to consider, whether these are not the 
cqriminals (and not 1), that they have made ap¬ 
plication of innocent passages, anil wrested the 
words, that were plain and innocent in thein- 
otdve^ to a wrong meaning, to make me guilty 
of IJigh.-Treason ; applying them to his ma¬ 
jesty, when 1 never intended, or thought the 
least of any such thing. 

My lord, 1 doubt not but there have been sc- 
▼eraf that have joined in it, that have helped to 
fntme and forge this accusation against me. 
And there is that which t suggested to your 
lordship in the morning, in the beginning of 
thls'cause: These persons have not only, or so 
much sworn me a knave, hut a perfect fool 
and a madman, to speak such absurd, incohe¬ 
rent, inconsistent, soleeistical, and nonsensical 
things. I believe there is no man of common 
sense and reason, no g^entleman that is here 
this that can imagine that a person, that 
had the use of commdn sense and reason, should 
speak such absurd things as these are. Be¬ 
sides, my lord, I have mught witnesses, se¬ 
veral of them, to testify there never war any 
. such thing spoken by me, as they have testi- 
^^against me, and misapplied. 1 have like¬ 
wise proiluecd several persons to give evidence 
p£ my ^ual and constant practice with relation 
loibe king and government all along, iny con¬ 
tending lbi\ tiioimrehy, and against anarchy, 
>ivjliiph did too much reign in these late days ot 
l^f^usiofi, which 1 remember by very sad ex- 
Ij^eoccitliough 1 was then indeed but a child. 
Apd whgn 1 came to be a man, 1 used always 
te .30th of* January, and the 2iHh 

of May i pleaching upon those dava, and press- 
people to obedience:' and inveighing 
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against those that had acted agamst their prin¬ 
ciples, and were rebels either against his pre* 
sent majesty, or had been concerned in that 
barbarous act against his royal father; which 1 
did utterly abhor. 

And, my lord, methinks it should have been 
very unlikely that a man, that should make it 
bis common practice so to do, as 1 have testi¬ 
fied concerniug inysdf, should fkll under sneh 
a suspicion and accusation, as 1 now am ; or, 
that such an one should fall into such a solecism, 
as the words that are testified against me must 
import ; it is very unlikely. I leave it to the 
great God of Heaven to vindicate my inno- 
cency in the matter; which 1 do not qnestiou 
but he wtl] do. 

I'hen, my lord, here are several gentlemen 
of the church of England, that have testified 
concerning niy converaation. They have bad 
acquaintance with me many years, some of 
them near 20 years; the least 8, 10, or 12. 
They iievei' heard an indecent word, with res¬ 
pect to his majc.sty, or the government, iall 
from me; any unworthy reflection upon either 
of them: Biit rny constant practice was to 
pray fur his majesty v,'ith all earnestness and 
solicitude. There are several of tiiem gen¬ 
tlemen of repute in the city. There arc par¬ 
ticularly two persons, that belonged to an ho¬ 
nourable family in which 1 lived so many 
years, who give a testimony what my conver¬ 
sation there was, and my constant practice of 
praying for the king, while 1 was there. This 

our lordship, and Uie genilemcu of the jury, 

ave heard and oljserved, I doubt not. 

But, besides that; your lordship and the jury 
T hope, observe as to these people, who swear 
against me, what my witnesses have testified, 
that they would swear any thing, and for¬ 
swear it: and what a character is given con¬ 
cerning one of them particularly, yopr lordship 
has heard from that worthy gentleman, sir 
John Talbot, whose face 1 never saw before it 
was in this place. And by the last witness, 
you ha ve a testimony concerning her lewd con¬ 
versation. And several other witnesses prove 
she would swear any thing for them, il they 
would swear lor her. So that it appears sliti 
would, and does swear ;it a venture such and 
such conventicles ; only upon heur^say, and 
mere report: and that sne has taken money, 
and made some coinpositiunstoo. These things 
J must refer to your lordship, and these worthy 
gentlemen who are of the jury. 

If then, my carriage and conversation (se 
well known in the world) be compared with 
that character that is given of these persons, I 
must humbly submit it to your lordship, and 
the jury, how far they arc to he believed against 
me ; and might argue from the incrediluTity of 
their testimony ; but your lordship cannot but 
remark it. 

My lord, it is very strange, that these two 
women should exactly remetuber these words. 
They agree in every particular circurastence. 
1 durst appeal to your lordship, and the jury, 
particulaiiy to the jury, if now they would uu- 
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dertakd to repi^t upon their notes, the words 
tliat have so often been repeated here; and who^ 
ther there is any oCthem would be able to agree 
in all the [mrtieular words ? They have an in¬ 
credible memory, that could so exactly agree 
together, that these were the words. I do 
diumbly submit tlits to your lordship. For, my 
lord, I lay the stress of my defence very much, 
not only upon the incredibility and improbabi¬ 
lity, but even the impossibility of the evidpee 
that they have given, 1 humbly submit it, I 
say, to your lordsliip, and these gentlemen; 
and leave it with them, and the great God of 
Heaven, whom 1 pray to direct them. 1 hope 
they will consider the life of a man, and the 
worth of blood. My lord, however 1 am repre- 
seute<l this day, Iknow myself to be a faithful 
fliilueGt to his majesty ; and to the great God 
of Heaven, whose I am, and whom 1 desire to 
sen'e. 

My lord, I will now, if you please, ingenu¬ 
ously confess my crime, if it were any. 1 have 
been iVotjiiontly preaching in my congrega¬ 
tion, out of the scriptures, and it is true, as your 
lordship sees, the chapter came then in course 
to be expounded : which 1 used to do, to let the 
people understand the scripture, as well as 1 
could; for the people porisii for lack of know- 
ledg-e ; and it is by the knowledge of Jesus 
C-hrist, that they must come to life and salva¬ 
tion ; lor him to know is life eternal. It has 
been u)y way to expound the scriptures to 
them. 

Ill the presence of the great God, before 
whom 1 speak, to whom 1 can appeal for the 
truth and integrity of what I say, tliat God l>efore 
whom we must all stand (all, whose faces 1 see 
here shall meet, and see one another, at the 
great tribunal), it is to this God that 1 appeal 
as to the truth of my heart in these thiugs. 
And, my lord, 1 sliaU continiue, as 1 have done, 
however (iod disposctli of me, to pray for the 
life and happiness of his iiiujesty : my usual 
prayer, morning and evening, being, that God 
would crown him with grace here, and glory 
and lionour hereafter. Aud this I shall do by 
the grace of God unto iny dying-day ; for my 
soul does abhor such things as have been tes¬ 
tified against me tliis day. 

Thus, my lord, 1 have dealt as plainly with 
your lordship, and the jui*y, as I can. My in- 
tirmities arc great. 1 desure to leave iny whole 
cause with the Lord, and with these worthy 
gentlpnen my countrymen, who, i do not 
question, will have a just compassion and con¬ 
sideration of my. case, under these circum¬ 
stances wherein [ stand, and to alt the cir¬ 
cumstances that have been made out in this 
cause this d^. 

L* Mr. Attorney, w ill you plea^, or 
any of the king’s counsel, to say any thing in 
tins matter? ^ ^ ^ 

Att, Gen* No, my lord, we leave it entirely 
to your lordsliip. 

L. C. /. Gentlemen of the jury, this case 
has held a long time; and, gentlemen, I must 
tell you, nobody ought to think timo too long 


in a ease of this nature, wherein the govern* - 
meat is so much concerned on the one side^^ 
and the life of the prisoner at the bar on the 
other* * Bt devitahominisnalla est cumstatia 
* longa.’ I think no mam oi^ht to apiirehend - 
his patience too much tired in finding out tlie 
truth in the case of a Mtson that is tried for bis 
life. However, gentlemen, by the way, be-* 
cause the case has been long, it is fit that there 
should be some recollection made of it; and- ' 
in order, as near as 1 can, Uiat 1 might hdp 
your memories in the evidence that hath been 

g iven, both for and against the prisoner at tbo 
ar; I would endeavour, as well as 1 can, to 
repeat at least ;the substantia] p^t of it to you; 
and in case anything that^i6 material be omit¬ 
ted,. God forbid but it should be supplied by 
any one tliat is able fur to give any assistance- 
of that kind; for 1 cannot pretend to be 86 ex¬ 
act, as to give an accoiuot of the whole evi¬ 
dence myself* But, gentlemen, I must tell 
you it is a duty iucumb^t upon the court, to 
give you all the assistance that can be in a 
matter of this nature, and I will do it with as 
much integrity, and with all the care and cau¬ 
tion of doing no injury, either to the prisoner 
or to the king, between whom weave to be in¬ 
different, both, you, and the court, as possible 
can be, that there may be no wrong done on 
the^ne side, or on the other; and, according, 
as the prisoner himself hath said, what 1 shall 
speak, 1 know 1 s|»eak in the presence of the 
great God of heaven and earth, who is to be 
tbe judge of all men. We are upon our oaths, 
and you arc u}) 0 u your oaths; and we 81*6 all of 
us bound by our oaths that wc have taken, to be 
guided ill this weighty affair (for so 1 must call 
it) by tlie evidence that has been given to neat- 
this time, both against the prisoner, and for 
him* For certainly there cannot a thing of 
greater concern, nay, even in point of com- 
, passion, than to see any man .come to be ac¬ 
cused of so high & ci'ime as the prisoner at 
the bar is now tried for. And he mast have a 
strange obdurate heart aud conscience, that 
cannot BO far participate, of the common sym¬ 
pathy of human nature, and his fellow-crea-' 
tureB, as to compassionate any one that stands 
in such circumstances as the prisoner does. 
But then, on tbe other hand, the denials of tbe * 
prisoner at tbe bar, with all the impreoationa 
that he has mode, and all the affirmations that 
he lias offered of what he has formerly done; 
and ail these things of- bia appealing to the 
great God of Heaven, about bis innocency, that 
1 must toll you, of tliemselves, they are not to 
weigh with you; for your business is to know, 
accoi’dingto the oath tliat you have taken, 
whether you have evidence given to you 
(since you are sworn upon this trial) to satisfy 
you that he is guilty acconling to that evidence. 
3^ that if tbe affirmation of the fierson accused, 
though attended with never so many impreca¬ 
tions one w ay or other, lie oflerud to peT^?ons ^af^ 
are in your case, as juryiuen/it is not to wci^* 
with you at all one way orotJiei', if it be omy’' 
tbe affirmation of the party act osed; for if so, 





fheo fbm#QuMner«r be nojr ^fl^ p$niOD 
^tiy jttry whatBoerw; or ttvy 
^tdd come to suffer lUi^ judgment, or 
^cbftficted of any crime, if his own affir- 
coBceming himself, and his own com- 
jous of himself, would be sufficient to' 
juh him, and set aside his accusation* 66 
that now you arc to go according to the cri- 
denoe ofi^red^and so are we, against this per- 
aoh that is bcfbre you. 

Gentlemen, 1 iimstsav that if is very' unto¬ 
ward, and, I hope, by tfiis cause there will be 
a warning given, at least, to odier persons, that 
there have been too many notorious trans- 
fj^^essors of the law in this matter ofeonreO- 
ticles. 1 speak that, not to affect this case at 
idl; but 1 s|^ak of wh^t the nation hath had 
but wofiil experience of, as to these seditious 
HM^tings, that aro, and have been continually 
kept up in opposition to the laws ; and 1 speaK 
nothing as to the meeting that was at this time; 
but 1 speak it, that others may be warned for 
future times; for always mischief attends the 
open and public transgression of the law. God 
forbid, but that people should worship God, 
apd serve him, according to tlieir ow'o con¬ 
sciences ; therefore the law has been so indul¬ 
gent to them, as to give them leave to exercise 
meir rehgion in other manner than as is doue in 
the diUTCb of England; provided there be not 
any occasion of tumuli; but that there be not 
above five, except those of the same family, 
meeting together; which you know the act of 
parliament hath provided fur. And the truth 
of it is, the reason of the law is veiy plain: 
For 'you all know, who* are gentlemen of qua¬ 
lity, that this law, as well as another law', that 
has so gi'eat a relation to the case before you, 
dom declare, that from these seminaries of se- 
4lition and faction conventicles, and the clubs 
and cabals of discontented, irregular people, 
jdisaflected to ilielaws both of church and state, 
was the great miscliief aud confusion tliat was 
)>rouglit upcm us, and w hich at length brought 
us into the distractions of the late times. 

Gentlemen, 1 must say likewise this to you, 
that whatsoever the prisoner at the bar thinks 
now, that blessed martyr king Charles the ist, 
was bVsuch means broiwbito that iiorrid, ac- 
ourfted,murderous death and end; J cannot 
callk lesstban^so, in relation to the persons 
that brought him to it, under the pretence of 
religion. It was tbecrv iff Popery and arbi- 
' tiary power, of which he was no way guilty, 
though that was insinuated into the minds of 
siU^ people, those ignorant souls, tiiat were 
easily captivated with a base lye; but that was 
Ihe^^ecasion. Many of you, geutlomen, that 
yet in being, remember it yourselves; and 
'|hsuiy ,of you nave, and cannbt but have seen 
read toe history of those times, and have 
jbefti^sofsonversaut with the practices of these 
people mee, that you are able to iindcc a judg- 
meot ifir' the matter^ AU these sort of things 
are hdip^etences, aud fair shews of dangerous 
and seditibos people ; that which was most 
dangerous to,us at that time, and I am apt to 


believe will be so to the wnrid’seitd. Fhr wheit 
people come to gild,om‘their bkter piH of 
dition, It is always under pretence of refigion. 
For, a-lack-a-day! perhajis there were an 
many rebels against the late king raised by 
the lieatiDg of the ciisbidn in the pulpit, as by 
the beating any drum in the' street; for it is 
well known these are the bell-wethers of the 
faction, that under pretence of religion, come 
there to incense the people to commit alt these 
rillanies that sometimes they arc incited to do, 
as we know; and to prepare the way to bring 
us into that condition that wd were in the late 
times: And, particularly, were used as instru¬ 
ments to bnng that 'blessed martyr, king 
Charles the First, to the block. These pulpi¬ 
teers took occasional texts of binding their 
kings in chains, and their nobles in fetters of 
iron; and raised up such doctrines fhim texts 
ot scripture, that were certainly intended for 
quite far other purposes, to countenance their 
practices, to tiaake people kill and slay God’s 
anointed, uudCr pretence of saving and pro¬ 
tecting the anointed of God. But who did 
they mean by it ? Pray, how did these people 
come to take noon them to preach against Po¬ 
pery, when indeed they were preaching down 
all manner of religion, under the pretence of 
that? So that you grew to have as many 
religions, as there were sects or dissent 
tors in the nation; and never any could be to¬ 
lerated that were not grown into the party, but 
they came all into office, and the more extra¬ 
vagant the mure preferred; so that without 
the blessing and immediate providence of God, 
by a second resurrection, reducing us into 
some sort of order, in restoring his sacred ma¬ 
jesty (whom I pray God grant long to reign 
over us; and so ought all loyal sul^ects to 
pray), » hat a miserable condition had we been 
in ! And 1 may call it a second resurrection, it 
being the resurrection of our religion; we 
were turned ail into confusion; we li^ no 
other religion, at least apparently predominant, 
but that that hail the strongest army to sup¬ 
port it, and that had ibrcc enough to contri¬ 
bute to what the luxurious, debauched profes¬ 
sors of it woiild make to be religion ; for they 
were the professors at that time of all things. 

Gentlemen, 1 speak this because even the 
laws, that have been made since the restora¬ 
tion of the king, have taken notice, thattfae be¬ 
ginning of all the mischief hath been this; 
and that the great incendiaries ofall sorts of re¬ 
bellion were these, whp took u|K>n Uiem in 
their pulpite, under colour of religion, to coun¬ 
tenance rebellion and treason, confusion and 
anarchy. Now bow far these things have been 
known to you all, that 1 must leave to you ; 
and must betake myself a little nearer to the 
case, having premised these things; to wliibh 
1 would add tliis as a warning to all people, 
tiiat they would not abet or assist in any meet- 
ing against law, or that is known to be against 
law, whalswver they think; for there will 
miaebief come upon it one time or another, let 
them pretend what they will. As that gen- 
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tleman says, he undertook to expound, and 
teach his Mople the knowledge of the Lord: 
the knowledTO o( the Lord is a very good 
lesson to be learnt, and to be taught all peo« 
pie; but blessed be God, we thank him for 
It, we have ciiiirclimen of as great learning 
•(without any leflection upon the gentleman at 
the bar) as be can pretend unto, and men as 
pious and virtuous and perhaps we may say 
at this time, with a little more confidence than 
ordinary, that we have as learned a clergy as 
ever was since religion was known within this 
kingdom. And, Goil be thanked, these men 
are not only learned for themselves, but they 
exert themselves for the good of others, for the 
satisfaction of that duty in which they are 
employed, by their due and constant attendance 
upon the worship of God, in their places of 
worship, the churches^ which are by law ap¬ 
pointed for it: and we need not run into holes, 
and comers, and conventicles, and clans, to un¬ 
derstand the word of God, and the practice of 
our duty towards him, or tow'ards men; be¬ 
cause we have churches to apply ourselves to, 
where we may leai'n to know God, to obby 
him, and theui that are put in authority under 
him; which 1 am sure is a duty incumbent 
upon every preacher of the word of God to 
insist upon, and press, and urge. And 1 am 
sure, wtiosoever preaches at a conventicle, can¬ 
not with a safe conscience preach obedience to 
ihie civil magistrate ; because,' while they are 
in tliat very preaching, they are acting dis¬ 
obedience against his laws, in regard what they 
do, is agmust the authority of those laws, under 
which they live ; and no man can preach well 
against that which he knows in his own con¬ 
science, at the sagie time, he is practising him¬ 
self. 

8o that, Gentlemen, I must tell you this is a 
wonderful dangerous thing; and therefore 1 
give it as a caution to all people to beware how 
they break the laws, by ^ing to such meet¬ 
ings and conventicles as these arc ; tor it will 
have at the long-run, one time or other, a very 
dangerous issue. And there is another thing 
which is wonderful dangei'uus too, to sec what 
shoals and crouds of people come to these sorts 
of meetings ; people of all sorts of mean trades 
and professjons. And how easy is it, if a man 
has a mind' to insinuate into some silly, igno¬ 
rant people, common, illiterate fellows, that 
can neither write nor read some of them, yet 
thereby to feel their pulse, to see whether they 
will swallow down such a thing, or such a pre¬ 
tence at first P For they did not in the late 
times be^in with o]ien rebellion, and pr€?aching 
the doctrine of deposing of princes, or bring¬ 
ing them to the block; hut tiiey tried with se¬ 
veral previous ways, and as the bait sunk, 
and was sucked in, they attempted to try fur¬ 
ther. They applied themselves perpetually 
topurauethe temper of their auditory ; and 
iherelbre we must have a great deal of care to 
mvent all such mischiets as these ore for the 
future, that they may give no countenance to 
such, who pretend to he expuntors, but are 
VOL. X. 


very ill ones of the scripture; and there^ 
instil into the minds of men such dangerow- 
'and pernicious doctrines; that the scriptura 
may not be perverted, to give an authority to 
such desperate things as these are; for wa 
have known over and over bow easily people 
are drawn into mischief in this age, even by 
the very sanie train that they were in the tinio 
of the late rebellion. 

Now, gentlemen, these things being pre* 
mised, J would take notice to you, that tho 
thing now before you, is a question of a dif¬ 
ferent nature from what I have now spoken ofi 
It is not the question that yo|yire to try, whe¬ 
ther he prpached at a conVen^Ne or not P or 
whether the doing of that waBk lie did in io 
preaching, is against the law^piot; but whe¬ 
ther he tlid at any meeting (3Rially as to the 
time that is particularly specii^rd) 6|ieak vvords 
of the same substance, to the same 4;ffect and 
intent that are comprised in the ii:dictmentf 
For ttough he did preach at a conventicle, and 
thereof did transgress the law : yet in case 
be di^& preach to the substance of what is 
contaid^;^iQ this indictment that hath lieeti' 
read unto^j^qu, and that h^io accused of, hm 
must be acquitted. That I*::must deedare. |0 
you for law, as po doubt ittnuSt lie acknow¬ 
ledged by me to be; therefore you are to 
take care, upon your consciences, to try, dud 
consider whether or no you believe these tlirep 
witnesses, that have l^u produced against 
him, swear true, orareguilty of wilful [lerjury. 
For, in downriglit plaio^nglish, they are guilty 
of perjury, if he uc not guflty of the words 
laid in the indictment. One of the two is cer¬ 
tainly true; either they are guilty of peijury, 
or the prisoner at the bar is guilty of the trea¬ 
son laid to his chargeI pray God direct you 
in your enquiry; tor it is a question, I must 
needs say, of very gn*at difficulty. 

Gentlemen, fiir the intention of a man’s 
heait I must tell you this for law, as to the 
compassing and imagining of the death of the 
king, it is not to he discovered but by some ac¬ 
tion ; some word, or overt-act, there might be 
to interpret the secret imagination of the heart. 
It is impossible to discover or disclose the ima¬ 
gination of any man’s heart, except we be di- ' 
rected to that discoveiy by wonls or actions. 

Now, gentlemen, words that in thcmsclvea 
may bear a good construction, and are good 
words, vet coupled with actions that are evil, or 
other words that are evil, these very words 
may be a discovery of the evil imagination that 
is in a man’s heart. As to expretis myself in 
a very familiar example for the purpose, that 1 
may make things as plain as I can, for that is 
my design, and ought to be every one’s that is 
concerned in such a matter as this. Because 
wc have had somedicourse concerning the late 
blessed martyr king Charles the First, be was 
here brousvbt to a Aatnbles of justice; for d 
cannot call it a court of justice, however th^ 
called ita high court; and them was a 
mockery or pageantry of o trial. He waMtH' 
Taignedand tried for Ircason, and a new tnw 



918] m'r&TBiALS,3€CaABLBslL [9M 


tional treoMni, nerer yet intenteil nor known of 
Hoforo amdnggt us, treason ag^ainst his people; 

1 now find never tlioug^ht of till these bat- 
cheny fidiows that sprung^ out of the shambles, 
eame lo put it in practice; erecting what they 
esiled a high court of justice, but which was 
intly to be called a high court of hyiistiGe; and 
there they were to have some come and ciy 
Justice, justice, justice iiiiou the king. Gen¬ 
tlemen, justice is a good word; but if that 
word be used and spoken as it was in that case, 
in order to bring the king to his death, that 
whicb was a good word, and if otherwise used, 
had been a proper word even at that time; 
that is, if appli^ to j^kkI purpose, to set the 
king and the nation free ; yet being applied to 
the oringiog that sacred martyr to so horrid 
and barbarous a death, that waa^lun down- 
fig^t treason ; and I make no difficulty in the 
wwd (nor can any man that understands any 
thing) that it was so by law; and it was an 
Overt-act sufficiently indicating the intention I 
of all persons that were therein concerned to | 
put and bring the king to utter death and de- | 
Stn\ction ; and all these fellows that made use I 
of that good word, Justice, justice, justice, 
were all^iindoubted traitors; making use of it 
fiir that ill purpose. 

Gentlemen, again; suppose if Mr. Cook 
wal a man of law, that was solicitor of what 
they called the commonweaUh at that time, 
solicitor to the state (I only spesik this to ex¬ 
plain my mind,) if* he comes (when the king 
sad just ground to dispute tlie authority of 
that court of iiijiivticc, that he >vas dragged to, 
and refused lo plead) and does pray judgment 
against the king, as he did, and it was proved 
at his trial, judgment alone miglit he there 
meaiiit as tending to excuse Ihe king, as well 
as to sentence him to death; yet hebeingtherc 
praying judgment against the king, and which 
was afmrwii^ at his prayer so pronounced ; 
that shewed what Ws opinion of the word he 
used was at that lime; and that made him a 
traitor, and was ah* overt-act to discover bis 

Why, so,gentilem|il|^ 1 am to tell you, though 
these are wurtls thaCini^ be used in a scriptu- 
sal way very well, andtei’VlRy good purp^; 
yet if they be applied to aw ttl purpo^, th^ 
may be u sufficient indication or a man’s com- 
jjassin^ and imagining Ibe death and destruc¬ 
tion of the-king. T^refbre, gentlemen, you 
are the jwiges, whether if in this ease, be 
speaking tliese words, of destroying oar ene¬ 
mies, and standing to our principles, they hatve 
not^ allusion to the former wms; and wbe- 
ihv they arc not expositors of ffie mind of 
ffiis person, the prisoner at the bar, of com- 
|Mssmg and toagining the death and destrue- 
tioii of the king; an<l 1 do this on purpose to 
tMdnd you of what is necessary to let you 
Info Ibe question. 

{liowlhr theaesdmooyngaiiistffieprisoi^ at 
tboliwr won havodhroo wknesses. First, you 
ltov^A.Jhsi^ she does directly swear that 
sovood lipies^ Ipa hereon 


the ISth of July and the 14th of S^tember, to 
hear the prisoner at the bar prvsMh at several 
conventicles or places of mpetine. She tolls 
yog the particular days: She teUs you as to 
one, that she heard "him the SOtb of July s 
She heard him another time llie 10th of August, 
according to the best of her remembrance. 
Sfachearahim again the 17th of August, the 
14th of August, the 3l6t of August; and sho 
heard him the 14th of Septemb^; that isao- 
cordingto thebestof her remembrance. Sho 
both telb you the time and the place, and she 
heard him prracli at these oonventides. AH 
that she says as to this, is iutroducti^e to wha 
she speaks of the 14th of September, which is 
the day to which the indictment does refer; 
and this she does say positively, that upon the 
l7tb of August, he prayed that he might lie 
forgiven for not praying for the king; and by 
that she would have you to understand, as she 
wonid insinuate, that he did not use to pray for 
the king. 

Rosewell [Turning to the Jury.] 1 made use 
of the words of Samuel, God forbid that 1 
should cease to pray for him. 

JL. C. J. Sir, you most not talk to the juiy 
now ; I am directing of them. 

RosezcelL My lord, I beg your pardon; it 
was to set the matter right. It was mis-ap- 
prchendcfl. 

L. C. J All this is antecedent to the matter 
for which he is accused; and you see his an* 
swor to it, from a text of scripture that he offers 
to you, which he did not repeat with dislike to 
pray for the king ; but that he thouglit it his 
duly always so to dor 

Then she tells you particularly at another 
time, which, 1 think, was at the house of one 
Mulshed, I cannot particularly tell directly 
the name, there was a talk of the Recorder, 
and of the lord mayor of the city of London ; 
but that was before this time. And afterwards, 
the first and the second witness, two of them 
more, gwe you an account though they were 
ne^ei* were hut then: lliat be began to talk 
about thefire, and that he should say therewasa 
great man at tlie corner of Grace-church- 
street, I need not name his name, for you all 
know him very well; that he met with a poor 
man, though indeed he was not apoormau, he 
was a labouring man, a carpenter; and tliey 
began to talk much concerning the fire, and he 
did say, that in case it had not been for that 
great man, there had been no such thing as the 
fire in London; nor if it bad not been for the 
lord mayors and sherifis afterwards, tbci'e had 
been no such thing as the fire in Southwark 
and Wq^ttg. And I take notice too, that at 
the sanse pli^, which was Shed’s bouse, that 
they spoke of, there is Mrs. Farrar, agaiiwt 
whom there is not the least olgection that ! can 
hear of; She agrees both in the eircumstaaee 
tif place and time, and pf the words, and to the 
dialogue about Grace-church-street, uid the 
carpenter, and to the previous words, that he 
was not a poor man, and the like, and about 
the discourse relatuig to the fires eflsmdon. 
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^iithwarki and Wappingf, and likewise rdat- 
ingto the lord mayors, and iddermen, and 
sheriffii; these discourses were at tliat time. 

Gentlemen,-the next testimony you hare, is 
of these witnesses tliat speak of the time that 
is in the record ; which all the three witnesses 
4hat yon have heard, speak to ; though the 
most of what I mentioned before, was another 
time; And this is at the house of one cap¬ 
tain Daniel; one says, captain Daniel Weldy. 
But that it was a captain that was then at sea, 
is plain; for this gentleman himself, Mr. Ruse- 
weJl, does not deny that this was at capt. 
Daniel’s house; and that he did pray for him, 
as being then at sea, and for all his family ; 
and all the witnesses speak to the same time. 
Though indeed the first witness did say, that 
she did not know but it might be capt. Daniel 
Weldy; but she likewise said, she md not di- 
rc(*tly know his name. But she direct^ swears 
to the very words that are mentioned in the in¬ 
dictment. She does directly swear that Mr. 
Kosewcll preached upon the 2 l 8 t of Genesis, 
ftiays she, as 1 remember ^ though Mr. liose- 
well did think, there was a difference between 
the evidence of the one and the other woman 
about the 2 Uth or 2 ist, yet it was only upon her 
remembrance, as well as she could, and she 
did not positively swear it was in that place, 
hut according to the best of her remembrance. 
And the second witness, Mrs. Hilton, when she 
came to swear, she said it was either the 20 th 
or 21 st; but in so many words she did directly 
swear, that he should preach, that the people 
made a flocking to the king on purpose for the 
curing of the king’s evil; "but the king could 
not do it; but we are they that the people 
should flock to for the cming of all their evils. 
Which are the very same words in substance 
that are in the indictment. 

The very same words in substance, says 
that other, the second witness ; the same day, 
in the same place, did 1 hear Mr. Rosewdl 
then speak these words; and they go further 
and the same witnesses both swear, Hilton and 
Hraith, that Mr. Rosewell should say, we 
have had two wicked kings together who 
have suffered Popery to come under their 
noses, who con be compared to no other per¬ 
sons but wicked Jerobomn. Mrs. Smith swears 
these woi-ds directly, and Mrs. Hilton says, 
she thinks tliere was the name of Relioboam 
mentioned ; but she is sure there was mention 
of two wicked kins^ in the same words as Mrs. 
Smith speaks. They go yet further, and say, 
both the one and the other of them, that be 
add, if the people would stand to their prin¬ 
ciples, he did not doubt but tliey should over¬ 
come their enemies as in ancient times wkbi 
nXDA 'horns, bmken platters, and a stone in a 
sling. The two witnesses, both Mrs. Smith 
sad sirs. Hilton, swear to the very words, and 
St least to the substance of them ; and if there 
should be some iittie variance in some few of 
the words, that will signify nothing, if* the aub- 
■tanee be the same. 

Botnowi genUMDcii, bei&dea tiiese two wit- 
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nes^ tliere is a third witness, Mrs. EarjraiSi 
against whom (that 1 can see) there is not thd 
least exception in the world, if you reinemlNSjr 
any, you would do well to consider of it; you 
may be better able to recollect what ^as iieen 
spoken or offered, than 1 can in so long a lime; 
and you ou^ht to endeavour (being men of un¬ 
derstanding, and good ouality) to refresh one 
anotlier’s memories, ami make w hat -observa¬ 
tions yon can; which 1 perceive you have 
token notes atout, some of you at least. 

8 he does directly swear as to the business of 
the king’s evil, the same words that the other 
two have sworn, about flocking to the king to 
cure the king’s evil, which he could not doi 
but they were tlie priests and prophets tbnl 
could cure the maladies of the peqple. And 
as to the second words, she swears that hp 
said, there had been two wicked kings that 
had suffered popery to come in under their 
noses. And she swears in the third place, that 
there was likewise an exhortation to stand tp 
their prindples, and that they should over¬ 
come their enemies. She does not indeed par¬ 
ticularly tell you about rams-hems, and the 
platters, aud the stone in the sling, but only ^ of 
standing to their principles, and overcoming 
their enemies: Which 1 would have you par¬ 
ticularly to take notice of, it being the materiid 
part of the indictment to make these words 
treason. 

Now, gentlemen, give me leave to tell 3 'ou, 
there is a great regard, and very great, to be 
had to the circumstances in this case, to sec 
how far these things are to be tacked togetboi^ 
First, you rememTOr the witnesses were exa¬ 
mined apart; and it does not appear that they 
have talked together; and there was aJ] the 
care taken that [lossibly could be, they should 
be out of the court and out of one another’s 
hearing; so that there vas as much endea¬ 
vour to detect the falsbood of their testimony 
(if it could be) as possible in any case, eyen in 
the very most minute circumstance, klrs. 
Smith swears, that Mrs. Hilton came to her 
house on Saturday night; that they went to¬ 
gether to the house of this capt. Daniel upoh 
the 14tb, about seven of the clock ; tliat locy 
were there before Mr. Rosewell came in; that 
there was alowerroom in thehouse; and a little 
higher there was a little room; and then these 
was a room up two pair of stairs, where there 
was a bed ; toat Mr. Kosewcll stood upon the 
stairs, but they both sat upon the bed, togetiier 
with one of Mr. RoseweH’s own witnesses, 
which was the mathematical instrument- 
intiktr,and thathe wasin a mourning-cloke; 
and that there was particular notice taken of a 
pair of shoes given by Mrs. Smith from under 
the bed to the child of that matheniatical in- 
Btrumeht-maker; and that tjhcre was prayer 
made for capt. Dannti, the masW of the bou^ 
who was then at sea, and for his child and fa¬ 
mily. There were these drcamstances, every 
ene particularly asked of the witnesses, and 
swomtoby them in the ^e^^same 
same maiiner of poators^ f' 
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b(ith SB to Hie room, the bed, who sat upon the 
bed, tlie motMuiog clokoi the plucking off and 
delivafipg of the slices; ^atlmay appeal to 
yoAr, mempnes, if they did not agree to a tittle 
ejcaptly, 

, /Then they began to enquire further concern- 
ipg other expressions of Mr. RoseweU at other 
>tiaies: Something about people in scarlel^ and 
eontiething about canting: And Mrs. Smitli tells 
you that updid speak somctbiugaboutcatiiing; 
tliatho was talking concerning that word ; soys 
he, 1 will tell you what that canting means, I 
went liot long ago through a cathraral, where 
the orguiis ai-e, and there the people were ga¬ 
thered together ; and they were singing the 
XiOid’s pra\er, and I do not know whatl heard 
them sing,"and I could not hut laugh out; and 
he broke out in his sermon into a He! be! he! 
Uiut is canting. This, they say, was his ex¬ 
pression at that time. 

tVhen Mrs. Hilton' came in, she tells you 
the very same w'ords, even to a very jiarticular 
phrase, which 1 had foigoi belbrc, that he saw 
the men in white gowns that were singing, and 
which he counted canting. It is vpy true, 
there is no such thing mentioned in this indict¬ 
ment ; but only it is oflered by the king's couu- 
m 91 to shew the temper of the man, and bow he 
usually used to preach. 

As concerning tlie story of Sampson and 
Dalilah, that is sworn by both witnesses, that 
there was such a discourse ; for be began to 
talk of our king's keeping of women, and he 
hoped they would bring the same destruction 
upon him that they brought U})od Sampsonbe 
hoped it would so tall nut with our king. Ilow 
far it is true (they both having sworn it) you 
are the judges; they have directly sworu it, 
and to ail the circumstances both of time and 
plac*^. 

Gentlemen, There is yet another thing that 
is material too, though a small minute circum- 
sUmce, and that is about this same Paul Shed, 
that they have spoken of. When the first wit¬ 
ness came in, he chid her for coming in her 
pattiiis, and bid her pull off her pattins,.^foT. 
they would leave such an impression there, 
that people would be apt to discover that there 
wm^ or would be a meeting; and therefore 
she promised, when she came any more, that 
she would be sure to leave off her pattins. And 
‘it is ]iro>ed, that Mrs. Hilton and Mrs. Smith 
were in the room above, and Mrs. Farrer was 
in the room below, and it does not appear that 
she was acquainted with the rest. She had 
beard him several times, and Uioughi she did 
not see him that day, he being up two pair of 
stairs higher, yet she swears directly to the 
sa^vwtmSf the substantial part of them that 
' Qpljmer two witnesses spoke of. So that I 
Jpat say, if in case they have contrived this 
to take away the life of the prisoner at the 
they all the devil- 

iibegdsulHilty thartv^ any could do, or that 
could,eiHer into tlie minds of any people, You 
are the jfi4ges sf the fact, 1 pray God ^direct 
you, you may detect the truth | % be it 


from the-Court, or any body, to de8ii*ethat 
any tiling but truth should prevail; for it were 
far hotter a thousand times that a hundred 
guilty men should escape, thaw one innocent 
man sliouki suffer. But on the other lude,* fiir 
be it from any man, that is u|)on his oath to 
do bis duty between Hie king and the subject, 
to be moveil by compasnon, or any tiling of 
that nature, to do against the evidence that it 
given in open court; unless he be satisfied that 
the evidence is false. For in this case 1 say 
again, either yon must find the prisoner guilty 
ot what he stamls cliarged witii in the indict¬ 
ment ; or else you must find those three wit¬ 
nesses guilty of wilful penury: and 1 pray 
God again to direct you what you are to do 
in it. 

Gentlemen, as to the testimony that has been 
offered on the behalf of the prisoner (1 would 
follow the same method that has lieen taken, 
both in the evidence given by the king and 
the prisoner, as near as we can) : first, you 
have bad brought by him half a dozen (f or 1 
would not injure him as near as 1 could one 
tittle) that have given you an account of what 
be said at that time. There was Hudson, 
Hail, Atkinson, Smith, Hales, and 'Wharton ; 
I look their names, as near as J could; and all 
these people do lUrectly say, they were pi'eseut 
at that time, and they heard iiothiug spoken of 
the late blessed martyr king Charles the first, 
Or of reflection upon the government; but all 
that was said of the king's majesty, that now 
is, was in his prayer, w herein he did pray for 
him ; that they heard nothing come from Mr. 
Kosewell conceraing the king's cut in the 
manner tliat the witnesses speak of; but whnt 
was spoken, was spoken of another king, in 
relation to Abimelech king of Fgypt, and not 
relating any way to the disease they call com¬ 
monly amongst us the king's evil, it is true, 
one of them does say, (which is a word that 
has obtained very much amongst some sort of 
people^, that when he prayed for the king, he 
prayea for his deliverance from evil coun¬ 
sellors: and under these words, evil coun¬ 
sellors, and deliverance from them, we know 
W'bat ^came of that so often mentioned prince 
now, king Charles the first. Under that pre¬ 
tence they would remove all his friends nom 
him ; and when he was left alone, tliey could 
easily do what they pleased with him. Many, 
with|iTetence of great pity and zeal for the 
king, cry out, that all that they complain of, is 
not of what the king does ; him they think to 
be a wonderful good man ; it is not tie, but bis 
evil counsellorfii, that they reflect upon ^ and 
so we most fight agaiust these evil coummllors; 
and when we have laid thorn aside, and be 
stands alone, then it will be easy to serve him 
as they did his father. Whatsoever the pre¬ 
tensions of such words are, we know what the 
designs of the people, that made the same pre¬ 
tence heretofore, came to; and 1 pray God, 
tHkt there are not the same designs on foot 
still; nay , that that was not the des^;n of this 
prayer of the prisoner at the bar, . 



149} ATATEHUALS, 36CBAlLfis 

Gentlemen^ they yon a particnlar ac¬ 
count how he preacmed upon the iSOth of Ge¬ 
nesis; and they speak as to the 2d and 7th 
▼erees of thnt*cfaapter, atnl what discourse he 
had upon them. but truly, it is pi'etty strange 
(as Mr. Rosewell himself objected even to you 
^oi‘the jury very well), can any .one of 3 rou re¬ 
member so exactly the words that Were spoken 
as these witnesses have sworn ? And truly he 
puts a very material question: but then the 
question turns the other way ; how come all 
your witnesses to give such an exact account; 
all except the second man, who indeed did 
commit a blunder or two, your six witnesses, 
even to the texts of Scripture, to the very 
phrases that were used, particularly to the 
word tremendous ? They are all as exact as 
can be. It is strange that five people should 
agree in all the circumstances; but why should 
it not be as much believable that three should 
have as exact a memory as the other five ? 
Nay, and 1 will tell you, what is prett}' strange 
toe, that these p^plemust hear, andrememt^r 
just what was said upon the I4th of September; 
hut that which was said upon the text the time 
before or aifler, that they cannot so well re¬ 
member. It is plain, they have been dialogue- 
ing with one another^ and it is plain, that 
some people can neither write or read, nor re¬ 
member, but how they shall he sure to serve 
the present purpose. That seems to carry an 
objection in it on the other side, as the king’s 
counsel say ; and it seems the more reasonable 
on our side, why they should remember so ex¬ 
actly, as they have sworn ; because (say they) 
that day, when we come home, we called for 
pen, ink, and paper, and set down these words, 
the substance of which wc have now here 
sworn : so that that docs shew you we had 
reason to remember, what we have testified 
against this person. But what is yet greater 
than all this, it cannot be imagined (say the 
king’s counsel) that the prisoner’s witnesses 
are so much to he believed, since they give no 
account of what was spoken at any time before, 
nor any time since. 

'riicii, gentlemen, there is another reason, 
says Mrs. Smith, 1 came on purpose to see who 
was at the conventicle ; though 1 bad been at 
several conventicles before, yet I never heard 
such wonls spoken. Says Airs. Hilton, I was 
glad to be gone ; and tells you of her unwil¬ 
lingness to stay there, having never heard such 
words spoken against the government before ; 
and therefore she set them dow'n immediately 
as soon as they came home; anil they went to- 
gether to the Bull and Mouth, the Uiiakers 
meeting near Aldersgute afterwards; and that 
that day, or the day following, they went to 
Mr. Recorder, and gave him an account of 
what had past in their knowledge. This is the 
answer that is given by them to what the pri¬ 
soner’s witnesses say: but you are to weigh 
this testimony of both sides. • For 1 mnst^^ 
you, gentlemen, though tliese witnesses, 4K 
are for the prisoner, are not upon their oaths, 
yet they are as much under Bie obligation of 
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giving true testimony, as they can be by 1 bw^'$ 
and yon ought to have regard to their 
timony, bow far it is consistent with reason and 
with truth. Some things they differei^ in; 
some things they heard m another manner; 
wbOther you may believe such things may slip 
out of their memories, or how that is, yoii 
are to consider of it. This, gentlemen, is the 
first part of the evidence that the prisoner hath 
given for himself. 

Next, gentlemen, there is another part of the 
evidence, and that is from the fiReen witnesses, 
one Mr. Jolliff, captain Cotton, Mr. Fipps, 
Mr. Veering, Mr Hitchcock, Mr. Hlnman, 
Mr. Wanly, Mr Strong, Mr. Cutloe, Mr. Mel- 
sam, Mr. Medham, Mr. Winnacott, Anim 
Broad hurst, Anne Manning, Isabella Dicke- 
Bon; all these were called to his reputation as 
to his behaviour and conversation towards 
government. They tell you they have known 
him a long time. It seems they frequented 
the hearing Of him sometimes, when there was 
an indulgence and a dispensation for such 
meetings, then they went to hear him, and 
then he used to pray for the king; and it has 
been observed, that, it may be, meeting with 
favour and kindness from the king and govenr- 
rnent, lie might be very well pleased with the 
king at that time; though that turned to the 
prejudice of the government (as we alVknowh 
But whether his complexion altered towards 
the government, when it was thought fit to 
restrain that indulgence, that you have to con¬ 
sider. They say, they know nothing of harm 
by him, and that may be true ; no more do I; 
and 1 presume you do not; if you do, you will 
tell IIS. Voii and I, pray God wc had never 
lienrd of any thing of harm come from him, 
with relation to the king and government; but 
you have heard what lias bean testified by 
these witnesses. 

Then there came two witnesses, that lived at 
sir Edward Hungerford’s when the prisoner at 
the bar lived there; one of them lived ten yearii 
there, the other four. And they give you an 
account, how he was used to pray ^ot accord¬ 
ing to the Common Prayer) Wt be used to go 
to church, and he did pray for the king very 
earnestly, and heartily, as they say; he came 
there in the year 1664, and he continued tlim 
seven years, and they always looked upon him 
to be well-inclined to the government. 

Then you have an account of three servants 
that lived in the house; one lived four years 
with him, and that she frequently heard him 
pray for the king (for I would not willing^ 
forget a word tlmt should make fdr the qin- 
soner’s advantage), she said he prayed as ear¬ 
nestly for the king as for bis own sou), with 
as much zeal and earnestness as he could do ; 
this is what she says. And the second lived 
with him three years, and she does remark 
particularly, that one time being in private iq 
tiis own doset, at prayer by himself, she heard 
liim very earnest in praying for the king: so 
that he would urge it as inmrob^le, and un¬ 
reasonable, to b^eve, that if^k©, in Ins privato 
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ftmilvi KUd bgrluMdf, should soeorneBtlv pray 
Ibr tne Idngf (Wludh was never intended to be 
hmrd% diiy bodw, nnd came to be thus heard 
by he should in public, before a great 

fdBgt^fa^ utter such words against tbe 
mg and govemnnent as are pi*etended agaiiist 
wna. ThSs is the use he makes of that. 

‘ Then, gentkmaen, you have likewise after- 
%irda, tfie testimony of those two witnesses 
that have been examined before, that is, Mr. 
^ Atkinson and Mr. Smith ^ that whereas you 
leeni to say, says he, 1 made a great reflection 
Upon the late king, and his present majesty; 
h was so far from that, that 1 used to teach 
Viptm the SOtli of January, and then to preach 
obedience to the king, and to pray for tiie king, 
and moke sharp invectives and reflectiims 
upon those that bad be^ concerned in that 
horrid, barbarous murder of the Ute king, of 
hledsed memory; so that 1 cannot be thought 
to encouri^e such things as these, when I us^ 
to preach to m v auditory such doctrine, as I 
new tell you of. This is the substance of that 
Mrt of the evidence, as near as 1 can remem¬ 
ber, and recollect; you have taken notes, gen¬ 
tlemen, yourselves; you will be able for to 
make observations, according to what notes 
yon have taken. 

Then, gentlemen, here are 18 witnesses, 
.that he has called, to endeavour to persuade 

S ou to a disbelief, and gain a discredit as to 
le witnesses that nre^prodiiced against liim. 
Now as to that, which was offered by the first 
witness, How; iliut was but by a hearnay, he 
knows nothing of his own knowledge; for my 
brother, sir 'Ibomas .Tenner, he gives you an 
aiccoiiut of all the questions that he was asked 
about; that she never did say that she was 
present at the conventicle, but that Mrs. fiathoe 
had confessed it to her; and upon that con¬ 
fession she was convict^. Now gentlemen, 
H is a very untoward thing in this matter, that 
Mrs. fiathoe, it is plain, used to have conven¬ 
ticles, and she is the widow of a non-conformist 
Ipreaclier, and this woman was so far from say¬ 
ing, that she was there, that riie only insisted 
upon it, that Mrs. fiathoe bad conf&sed it to 
her. likewise you have been told concem- 
iog that business or Mr. Hal^, the conventicle 
mi his house, on the 13th of July; it was so 
far from her swearing that Mr. How wqs there, 
tliat though he was mentioned, yet she refused 
before sir George Treby to swear that them was 
any such conventicle, or that he was tte man; 
she did not know the man, and oonld not say 
any thing to him. And my brotlicr Jenner 
b^m^nvinebd that there nught be a mistake, 
tflViBBrc might be no such conventicle at Mrs. 
Batboe’s, went as far as be could to retrieve 
it S hut it seems it was pastftuih him into tbe 
dlwkef the peak's hands; I cannot say any 
AUngto it : but if you are aafisfimd that there 
ww no much odnventide at all, all that can ^ 
«aid| J8, that the old woman bc^ed herself, ind 
Ay hrmher Jenner, as to an acnommodation 
netween them, did resolve to do what he could, 
iiadpromisedto qpeaktothe darirof the peace: 


not but that, for any thhng yet appears, ftiis 
woman, th^ is here brought as a witness 
against Mr. RosewelJ, did swear true, that that 
o9i«r woman did confess to her, that there was 
such a conventicle; they indeed have endea¬ 
voured to evince there was no such conven¬ 
ticle. l,mu$t leave it to you; for nothing ap• 
pears clear^if tbe one side, or the other. 

Thenigendemeu, as concerning her talking 
with, and abont one Games; w'herein you had 
an account given yon by one Harvey, and be 
advised to give money, rather than to be 
troubled; but they would not give money. 
Now, for that the i^ole answep (that it may 
be given together) is, that you know the pro¬ 
secutor, in these cases, has a share out of the 
penalties that are incurred by conventicles; 
and though it may he that it was not so well 
done by such informations to comround penal¬ 
ties, yet it is no evil thing: for if I will choose 
to inrorm, or not inform, there is a right in me 
to a part of the penalty arising from the ofTcuce: 
and though it be not a commendable thing, 
yet it is not a criminal thing for me to com¬ 
pound it; for 1 do not observe that they are 
proved to be a people that do use to go to con¬ 
venticles. 

Then, Gentlemen, there is something to ob¬ 
served concerning the evidence of Cartwright: 
He comes and tells you, that he was by, and one 
of the persons that went along with Mrs. Smith 
to several places, in order to make convictiuus 
of peiaons for conventicles; and she would 
have him swear such and such conventicles, 
that slie would dictate to him; and she pro¬ 
mised, and offered to swear for the conviction 
of conventicles, when she was not there: And 
this was a great while ago; hut nobody heard 
a word of it till now, and that when Mrs. Smith 
uas engaged in this prosecution gainst Mr. 
Rosewell. Now when we meet witn this sort 
of people, wc ought to consider of the nature 
of their evidence. It is certainly a very im¬ 
probable tiling, that any person sliould come 
and tell him, I will be guilty of perjury, 1 will 
be forsworn for you, if you will Ite forsworn 
for me. It can hardly be believed that any 
body should say so to a fellow, that you see is 
likely enough to detect any such thing if it 
should be for bis advantage: And it had been 
his duty (if he had been an honest man) to have 
discover<ri this to a magisfrate immediately, 
and detected it, so as that tbe villainy should 
have been punished; not to come and serve a 
tumupon such a trial, just as this is. And there¬ 
fore, gentlemen, I do not Tike such accidental 
witnesses, that seem to drop (as it were) out of 
the clouds, and we can have no account of them 
before. You have no satisfactoiy reason how 
he conies in now to make this discovery. Here 
yoD have several other witnesses, that were be¬ 
nto^ that give some account of her bebavumr 
in these matters. 

k^As to die conviction that they talked of, upon 
flp 13th of July, several witnesses give you an 
decount of the matter. First of all, it is very 
apparent by that hook that is produced, that 
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there wa§ a ooiMrenticle4lte 13th of July, vad 
it was at Mr. Hudson’s; but indeed it was not 
at Mr. Hales’s; and it is not aliedged here by 
her that it was so. And for that other, ray 
brother Jenner ^ires you on account, that upon 
• tlie confession of Mrs. Bathoe there was a con- 
/^ictiont; hut there was no such conviction of 
Hales in the case, but only of Balboe; as ap¬ 
pears iy the record which hath been product. 

Then, gentlemen, the next question is oon- 
cemiog the clerk of the peace, and the writing 
that they talk of; which makes nothing one 
way nor the other. ^ Then there are two wit¬ 
nesses, Di'ew, and the other man, that met with 
tliis woman, Mrs. Smith, in Grub-street, in 
order to make a composition for penalties , 
for going to conventicles; and they find out a 
fellow that Tise<J to go to conventicles, and they 
frighten him into a composition, and so much 
as thety say, were paid perhaps, anil he ought 
to hive paid 11101*0 : But it is plain, he used to 
go to conventicles; and it is pretty odd that he 
should be picked up on a sudden there, on this 
side the water, to discover these practices, at 
the instigation of the prisoner at the bar, who 
lives at such a distance on the other side of the 
water. 

Then, gentlemen, as for Mrs. Higgenson, 1 
can only say this, she says nothing to the pur¬ 
pose, that is either material for, or against the 
prisoner; for she said, she knew nothing of her 
own knowledge; and all that she did say, was 
but lieai-says and reports, not by way of down¬ 
right accusation against the person she was 
produced against. And, gentlemen, you are 
to consider, that hearsay and report is no evi¬ 
dence at all; but it must be what the witnesses 
know, and say of their own knowledge. 

The next is a worthy gentleman, sir John 
Talbot, and as to whatsoever he said, or any of 
his family told him, ^'cept he knows it of* his 
own knowledge, that is no manner of evidence 
at all to take off the credit of Mrs. llilton. 
But what she herself did say (if it can l»e testi¬ 
fied) is evidence against her. If she confest 
that she liad any design, or was engaged in 
any practice to lieimy the young lady sir .John 
Talbot talks of, that indeed is a very evil tiling. 
But whatsoever were the appreliensions of 
others concerning her share in that matter, or 
any of the Utile things that they talked of con¬ 
cerning mistress Hilton, before she intermar¬ 
ried, it can signify but very little in this mat¬ 
ter. And wlien we ask sir John Talbot the 
question, he cannot give any satisfactory ac¬ 
count of it; for he says plainly, he had no don- 
▼ersation with her. It seems it was not a 
contrivance while she lived there for ten years 
together; anej it is pretty hard to imagine in 
such a case, it she had been such an evil per- 
SM, as they would represent her, in that time, 
mat it had not appeared, so far at least, as that 
^ had been discharged the service long be- 
rare; For sir John Talbot is a person that 
moot be thought to permit any thing of ill A 
ms family. But yet withal, he caunot know 
mi that passed, any more than any of you, of 


irreg^^inthefan^y. Ifindeedthey hM 
questioned any of die servants, that were mM 
conversant with her, and taxed her of any 
thing that was evil, then it bad been a mao£ 
more probable eyciqition; but to have people’s 
reputations blasted barely by tittle-tattle, and 
stories, after persons are gone out of a fimiily, 
where they have lived fin* many years, is a 
matter of very dangerous consequence; and 
' any man in the world may be injured in his 
credit, if such a thing be permitted. What sir 
John Tslbot speaks of his own knowledge, that 
is evidence, and we would hear h, and give aU 
due regard to it; But what was spoken of cod* 
cerning Hjlton, before she was married; what 
the rest of the servants said concerning her; 
or the genei*al reputation that she had in.t^ 
family; that is no evidence at all. 

Gentlemen, in the Iasi place there is a wit-* ^ 
ness inoduceci, one Dillingham; and she pre« 
tends that she is a woman of a very ill reputa*' 
tion; and tliat she would have hir^ her (at 
she would have it believed) to Jmve sworn 
against several people. Now as to that, she 
would have done exceeding well to have made 
a discovery of this before this question; and it 
Lad been her duty so to do: and not now to 
conic, and drop in, just when this question 
comes to be debated wribre you: That, genftle* 
men, draws a suspicion along with it, and a 
very great one: But I must leave the whole 
matter to you, which 1 do not question but you 
will examine, and look into, as well as yon 
can. Thus I have offered the evidence that 
has been given on the one side, and on the 
oilier, in point of fact. 

Now, gentlemen, there are some I'emarks 
made by the prisoner at the bar (as God fi>rbid, 
but be shoiilrl have the advantage of whatso¬ 
ever can be observed upon the evidence given 
against him), that is, he makes a dificrenofr 
bt tween th<» testimony of the one and the other 
I of these witnesses, about the 20tb or 2lSt 
of Genesis: that the one said the 21st, the 
I other the 20th. Now, it is to he observed, as 
has been said, that she that said tlic 20tb, which 
was the second witness, said it was either the 
20th or the 21st; and Mrs. Smith said it was 
so to the best of her remembrance; but it ap¬ 
pears to be, and so I perceive, by all the wit¬ 
nesses, upon the SOtli; so tliat as to her it 
cannot be veiy material, because she does not 
swear positiv^ either the one or the other. 

Then gentlemen, there is another thing, 
that is, that slie should talk of one Weldy, 
tain Weldy, or captain Daniel Wddy, when it 
' seems his name was not Weldy, but his name 
was captain Daniel; which 1 think cango no 
great way intheca^. 8heis not acq^nt- 
ed with the man himself; she tells you one 
part of his name right; describes the house 
in all the parts of it; and speaks of the cir- 
cumstance of his being at sea, and being pray ^ 
for by Mr. Rosewclf; therein th^ do both 
agree: So that, thowh she apprehended that 
his name might be Daniel Weldy, yetit is so 
far right enough that it was one captain DuMs 
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about by little means ami ctrcumstanees: I 
have instanced in that (says he) how Dayid 
killed Ooliath with a stone out of a sling, and 
that our Saviour Jesus Christ cured the blind 
man by a little spittle mingled with clay. Ho that 
he would insinuate, that those words that were 
spoken woe not with any such intention as the 
king’s counsel ivould make it, and as the indict¬ 
ment insinuates; but only in a common, ordinary 
preachment, as inferences from such and such 
scriptures. And whether this that he talks of, 
was the discourse he held at that tinae; or 
what the witnesses speak, must be left to you; 
tliey having sworn it. And this, as 1 take it, 
is the substance of the evidence given by the 
one and the other side. 

Then, gentlemen, Mr* Rosewell put the 
question in the morning, and he seemed to in* 
sistvery much upon it in poiut of law, that 
the discourses oi'a madman cannot be treason. 
It is true, that such discourses cannot be trea¬ 
son, if you take madmen in the true sense, 
that the law' commonly takes it. All traitors, 
all knaves, and villains, are some Avay, and in 
some sense, madmen *, for no person can act 
u ith any reason in any such aflairs. Treusou 
is not to be committed upon the foundation of 
reason. Therefore upon his asking of the 
question of the witnesses, what reason there 
was for him to use such expressions; I told 
him, you did it, according as the indictment 
says, which is drawn acconling to the prescripta 
of the law, by the instigation of the devil; you 
did it, not onl y without reason, hut against rea¬ 
son. But if tlie hare sa^ iiig tlnit it w as against 
reason, and that therefore a man was a mad¬ 
man, would serve the turn, there would be no 
traitor according to that rule ^ because every 
traitor would l>e a madman. Every traitor la 
a madman ; hut every madman is not a traitor. 
A madman in our r.ommi>n acceptation, is one 
that is caplivatedin his senses, not one that is 
corrupt in his will and affections, whicli must 
be the definition of a traitor: so that the argu¬ 
ment, I must tell you, is fallacious. Every 
man, that is depraved iu bis mind and affections, 
is a madman, so as to he an enemy to the go¬ 
vernment, or to mankind ; but he is not such 
a madmau, as is commonly meant by that 
word; one whose words may be mistaken, 
because of s<»me disorder in his understanding, 
so as to be excused fmni the accusation of 
treason. Therefore wliatsoevcr consequence 
there may be of the thing, T must tell you, all 
men that talk after this rate, that this person is 
accused to talk iu his pulpit, they are every ope 
traitora, and so madmen; for every traitor is a 
madman: and if in case Mr. tlosewcll be 
guilty, he is in that sense a madman. It is 
true, in other things you find him a^nan of 
very notable understanding, a man of a very 

S eat insinuation, one that has a groat deal of 
lowiedge in the tongues, looked upon to be 
a very learned and ingenious man ; who was 
thought fit to be a tutor to Sir Edward Hun- 
fl^rtbrd’s children.; and has had very many 
learned disoourses, and shewn himself to be n 


•ad thattlMre is a very small minute differ- 
wnoe, Ihnitl wtQ make little one way or i^er* 
Then, gentlemen, he insists upon the differ- 
•noO between their evidence about that cir¬ 
cumstance, wlietlier it was oil upon one entire 
"irabject; or part one part of the day, and part 
the other. One of them sav s it was not an 
entire discourse; for that about the rams- 
lioiTis, and the broken platters, and the stone 
in a sling, w'as after two o’clock, after the in¬ 
terval that bad been, and the space of time be¬ 
tween the discourse of the king’s evil, and 
those other things; and thcrefui'c, says Mr. 
KosewelJ, whereas she pretends that it was all 
spoken at the same time, just as it is .laid in the 
indictment, that cannot he: and so it appears 
Dpon bisown evidence. ow, says that woman, 

1 cannot so well tell, whether it was forenoon 
or afterntNm, and truly they might call it fore¬ 
noon, because tliey had neither eat nor drank; 
and says the woman, w e reckon that its fore¬ 
noon till after we have tUned; and she cannot 
tell whether it was in the Psalms, or whether 
it was upon (he chapter; but it was in that dis¬ 
course that be held that day. She does gene¬ 
rally apply it to the whole; and that iu the 
day’s discourse (all which time she staid, till all 
was over) such Words did pass. You have 
heard the difference that is between the tw o 
witnesses, ai^d you did well to consider of 
it, if you think there is any thing material in it. 

Gentlemen, 1 must confess it carries a notable 
aoit of testimony in it, of which you Prejudges 
and will weigh it according as it ought to he 
weighed. First, That the.se people should 
luckily hit together concerning the king’s evil, 
and that there was such a discourse as is laid in 
the Indictment about it, and of the prophet’s 
praying for the people for the cure of tue king’s 
evifand then they should beimmediately heal^. 
And on the other side it is pretty strange (as he 
urges for himself) that that should be per% ert- 
. «d, which he spoke concerning ihe prophet’s 
preying for the king, and thereupon his hand 
being healed, whereby the prophets have the 
honour (as he says) sometimes by l>rayer, of 
curing the king’s evil: so that something or 
other, there is in the matter, thatgi^es a inigli- 
counteoance to what the witnesses speak. 
There is a certain sort of occasion given (as one 
would say) for such expressions as they have 
testified, in his discourses. 

Then, when they come to talk concerning 
the rams-horns and the platters, the witnesses 
aay, we heard nothing concerning platters, 
much less of pewter platters; no, it was 
broken pitchers, and that wus occasioned by, 
•Ad had relation to a text (says Mr. UoseweU) 
about Gideon, how easily he discomfited the 
J’hilistines’ army, and there was no such thing 
. M any disoourse concerning the king, or the 
;ggpve|nimeDt or auy relation thereunto; it was 
phrase, usedhy me in the pulpit, to shew 
;£aw great a matter might be done by little 
mans. And so likewise concerning ilie stone 
in the flfinffftlbnt being an occasional instance 
toot wbat miradan have been brought 
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inaa of vety gi^t pdrts, Thonpfh, if lie be a 
traitor upon this evidence that is f|riven» Ite is, 
«eo nomine,’ a traitor, and conse<jU€mlJy ^ 
/nadman, for preaching and publishing such 
doctrine as this, that will not serve to excuse 
him from his treason: but the rather, because 
/he is a man of so much homing’, it aggravates 
the treason, as it must needs do 1o any body 
in the world that consiilers it. For hp under 
that pretence oflbringf to preach his doctrine as 
gospel-truth to ignoi^t people, it seems, oOO 
or more, of all trades and persuasions, whose 
duty it was, according to law, to have been 
then at church; men of stn^ngth and ability of 
body, as they appear to be, for the service of 
the government; tor these people to be de¬ 
bauched into such doctrines as these, of stand- 
ing to their principles against the government, 
the more learned the man is, the greyer atid 
blacker is the crime of that man that is gwity 
of it. God knows whether that be WTr. fose- 
well’s cose, and yon that are of the jury ore to 
try it: to do it under pretence of preaching the 
gospel is the worse way of doing it that could 
Be taken ; to quote scripture for rehvlUoii adds 
to the crime, as it did to that of those black vil¬ 
lains that wei^ concerned in the murder of our 
late dread sovereign, who has been so often 
mentioned; they were gcnerallj' the preachois 
of the. late times that contribute to that horrid 
villainy. 

Gentlemen, it is notoriouRly know n to yon in 
this :o;rursed late hellish conspiracy against his 
sacred and most iiuirciful nioj< sly, our sovo- 
rcigirtliat uow is (whom I pray God long to 
mgn over us) those liiat had an hmid in the 
intotioD to (iesiroy him, and his royal hroilu r, 
were a great many of them black-coat dissen¬ 
ters tlie church of England ; and I eunnot 
say 1 know any one menmer of the ehurch of 
Kngliind that hVl nnv hand in it at nil. How 
many of them stand now convicted by outlawry 
for that bloody vreastm, I tvon’f say all pai*s(;ns, 
hut generally all oi them diHsonters; and we 
knciA' these are those base, |n-ufiigaie vii.Vms, 
always made use of in ihcse base sinks of re ¬ 
bellion. And they are tlie eoiumon sewers (»f 
faction, these conventicles are, and of treason 
and conspiracy against the guvernmeut in 
chiirfdi and state. God be praisid, w'e liavc a 
I'clfgiou that teaches us rnu<.h Inciter, a religion 
established by the laws of the land, and with 
that decency'of worship, and care «>f tlie souls 
of men, that may bring us all to heaven, by 
the grace of GimI , if we please to hearken to 
the dictates of it, and to nund what is injoined 
us, our duty by the law ; but when people are 
once deluded by the 'nsinuatum of such false 
teach^ and run into faction and discontent, 
thentmy will k »un run into rebellion too. And I 
this, the rather to detiT and give warn¬ 
ing to other people, to have a care how they 
^ine near stiph places, and such practices, 
than to affect you. 

Gentldroen, here you have had three wit- 
news examined ag;ainst the prisoner, who 
ataud^ accused for a cilfloic of high-treason. I 
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mufiteonfeiNi, I have taken up a great deal 
the time; and-^a great deal of tlie time wig' 
taken up before; but there is no time too long; 
wherein a question of so mighty moment as ' 
this is, is to be decided: the governpaent, the 
preservation of tnir king, the preservation 
of our religion, the presei'vation of our laws, 
are all concerned: tor by the destruction 
of our king, and of our govetment, our nm 
ligiou, ana all that is near and dear to ua 
in the world, will run a great hazard, if not. 
come to a total destruction; and i.ani sure 
it did come near to it in a former tiitie, by 
this very sort of way. Therefore I iujoin, 
you, in thq presence of tlm Almighty God, let 
neither displeasure, nor any sort m pmonid 
animosity, in any thing, that has been contract¬ 
ed by hearsay mm abroad, nor any imagina¬ 
tions that have been suggested here tvkhout 
proofs my way direct you in the considemtioa 
of this cause against the prisoner at the bar# 
But go according to the evidence that has been 
here before you, on the one side and on the 
other side. For as on the one»sidc you are 
not to be corrupted by common talk, or any 
prejudice against a party or a faction; so are 
you not to be misled by any affirmation, or 
rellection, or comment that the prisoner has^ 
made or said fur himself, other man what is 
supported by the testimony of these witnesses 
that he has produced, and whose evidence is 
left to you to consider: for you must not' be 
led by any circumstances, or by discourm, 
but what js sworn on the one side for the king, 
or testiiic^ on the o^hcr for the prisoner. And 
therefore 1 can wdfh all freedom and zeal for the 
goveriuYient, and all due compassion to the 
prisoner at the bar (whom with all my soul I 
am soiTy to see accused, or indeed any man, 
of such a crime) leave this matter entirew upon 
the evidence that lias been given. And tnou^, 

I say, 1 am sorry to see him accused; yet 
su;:h irausgresaions are aggravated now, w hen 
we live in an age, wherein we have all peace 
ntui plenty, white the rest of our naighnaiivii 
arc vrallowing in- their blood round alniat ua; 
some we have heard of, are brought to the ne¬ 
cessity of eating the most filthy and basest 
animals, that never was designed for the food 
of man; 1 say when alt our neighbours aiu ^ 
groaning under the miseries of war {blessed Ba 
(iod), wc live and sleep qnic^ under ow uniii 
vines ; wc cojoy the benefitef^beii^ sdbjacfs.lo 
a gracious king; we the^full extent tf 
our laws, which are sufficient to secure our 
libaties and properties; and ue man can bu 
brought (no, nut one of the meanest sulgects ; 
the king has) to such an untimely end, but by ' 
the true methods of justice. 

He is to be tried by you, gentlemen, who 
are gentlemen of quality of the county wliM 
the fact is alledged to be committed; against 
whom he miglit have made his challenges and 
excGptioha; ff he had any reason, as be M 
against the others; accoi'dmgto the libei^ tilb 
law allows him, without atty reason. So thdit 
you stand indifferetat bemeen AeUpt ofiddbt^ 
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prii^oner aithebar, to try tins cause, whether 
he he ffiiilty, or not i^iilty of the treason of 
'wliichheetiindM accused. In case the late in* 
tended rebellions and insurrections bad taken 
the. desisrned eflect, according^ to the doctrine 
preached in these sermons, of staiidiugf to prin¬ 
ciples, and overcoming enemies; and what se¬ 
veral of his brethren, wlio stand now accus^ of, 
and are upon prosecution (and forou^ht 1 know 
every one of liiein tnimbibe actually enpafred), 
1 say, in case snob a tiling had been, there 
b^n nothing but cuttin|r of throats ; there 
had been no justice for any subject to have ex¬ 
pected ; no methods, or procoeilin^‘5 ol law; 
httt destruction would have come upon us like 
an armed man. 

TJierefore, p^nilemcn, as the evidence has 
been lony, sr> I hope you will give me your 
pardon, tliat 1 have been the longer in insisting 
upon it; and, according to my best understand¬ 
ing and memory, I have given you the best 
account 1 can, both of the evidence for and 
against the prisoner. You are judges of the 
fact; and I pray God direct you, and guide you 
and your consciences, that the trulh may be 
disci^vered by yout verdict. 

RasewelL May a loyal subject speak, jny 
lord ? 

Xi. C. J, No, Mr. Rosewcll; after the Jurj’ 
are charged by the court you are not to say 
any thing. Swear an officer to keep the Jury. 
[Which was done.] 

Then the Jury withdrew* into the usual room 
for such purposes, to consider of their Verdict; j 
and aflenrai'ds they retumcii into court. 


Chrk of the Crou n, Crier, take the appear¬ 
ance of the jury. 

Crier, Sir George Sheers. 

Sir George Sheerit. Here. 

Crier. Vous avez Sir George Sheers, &c. 

i Aiid so oftlie rest. 

Gentlemen, are you agreed in 

your V^ict ? 

Jury, Yes, 

CL if CV. Who shall say for you ? 

Jury, Our Foreman. 

CL of Cr. Thomas llosewetl, hold up tliinc 
hand. [Which be did.] Y'ou of the jury, 
look upon tbe prisoner. How say you ? Is fie 
' Guilty of the nigb-treasOD whereof he stands 
indict^ or Not Guilty.^ 

Foreman, Guilty. 

CL cf Cr What goods or chattels, lands or 
lenements, had he at the time of the bigb- 
troason committed, or at any time since, to 
your knowledge ? 

JRyj ^^^jN one, that we know of. 

the Lord have mercy upon the 
jurylrWy lord, 1 humbly request this favour, 
they may be asked squimtimf whether 
be all of the same opinion. 

Jl* C* /. That is never done, Mr. Rosewell, 
tpnless there be any difference suggested from 
amoogst themselves. 

Ros. 1 ask it in regard to them themselves; 
or 1 have heacd many times tbe jury go by 


the major part; and 1 would know whether 
tliey be all of that opinion. Therefore 1 beg 
they may be asked that question. 

jL. C. j. You must be contented, Mr. Rose- 
well; in case there were any difference, we 
should hear of it from amongst themselves. 

CL of Cr, Then hearken to your Verdict, as 
tbe court has recordeil it. You say that Thomas 
Rosewell is guilty of the bigb-treuson whereof 
be stands indicted ; but that he bad no gemds, 
cbattcl.s, lands or tenements, at the time of the 
higli'lreason committed, or any time since, to 
your knowiedge, and so you say all ? 

Onnm. Yes. 

a, of Cr, CTcntlcmcii, the court dismisselli 
you. 

X. C. X Marshal, you must take him into 
your custmly, lieing now e.onvieted. 

Jftw. My* lord, I would heartily beg, for the 
jury's sake themselves, that that question limy 
be asked of them. 

L. C, ,h Wo must not indulge any innov'U- 
tions. It is not usual. You may ask them, if 
you pleasi ; see whether they will answiTyou. 
We must go nceonliiig to th<i forms of law. 

Hits, Tlien, my lord, if all these gentlcmen^s 
estates were joined in one, 1 would not cliunge 
conditions with that man of them, who should 
possess the whole, 

X. C. J, Mr. Rosewell, we must haver no 
reflections upon the jury. 

Then the prisoner was taken away, and tlir 
' court broke up. 

Die. Luna? Nov. lOtll. 11. Regis 
Dominl's Rk\ a. Rosewell. 

This day Mr- Rosewell being brought up to 
the court, to receive st^nteuce, the court pro¬ 
ceeded as follows: 

X. C, J, Rroiher Jenner, have you any 
thing to move ? 

Serj. Jenner. My lord, we wait upon the 
piisoiier at the bar, to desire judgment upon the 
conviction that was bore the other dny for 
bigh-treason. 

X. C. J, Against the prisoner at the bar d« 
you mean ? 

Seij. Jcn7irr Y es. Sir. 

I X. C. X 'I'hen cull him to his judgment 
f CL of Cr. Thomas Rosewell, bold up thy 
hand. *[Whichhe did ] Thou hast been in¬ 
dicted lor high-treason, in compassing and 
imagining the death of tlie king, and the sub-' 
version of the governiriciit: Upon that in¬ 
dictment thou hast been arraigned : Upon that 
arraignment tliou hast pleaded Not Guilty: 
And tor tliy trial thou hast put thyself upon 
God ami thy country; which country has 
found thee Guilty. Wliathast thou to Kay for 
thyselt; vyherefore judgment should not be 
given against thee, to die according to the law P 
[Then he was made to kneel and rise again.] 

Bx)8ezreil, l\ly lord, 1 .humbly hope 
that your lordship will not give sentence 
against ipc upon this indictnoent, oonsideruig 
the circumstances of it. 1 have, my lordy pro- 



«6I] STATE TRIALS, 36 CkAWES H. l6846->r High nman. (TBflf 


tested to this bonoursbie court, in the presence 
of the gfreat God, the searciher of hearts, my 
innocency in this case; but I have been ibund 
l^uilty by the Jury, on whom the Lord have 
mercy. I do stiJI protest my detestation and 
abhorrence of the fact, even in niy very soul; 
.and 1 do humbly bej^ your lordship and the 
^ court to compassionate my present couditiuii; 
and, with humble submissiori to your lordship, 1 
tvould enter into iny discourse upon that 
hypotlicsis; fur 1 would be still taken tliiK, 
eren in this conviction to deny the thesis, 
that I ever was {guilty of speakiiiq; such words 
as are laid iii the indictment. But upon the 
liypothesis, HU|iposin^’ that 1 were guilty, 1 
du humbly coticeUe that these words, as they 
are laid, are not I'reason. They are very 
ioolish and u^iy words; and may be a very 
llfreat misdemeanour iu law (if true, which still 
i must over and over again insist upon), but 
they are not treason. And 1 begc your loi'd- 
ship will do me the favour to let the Indict- 
meat be read once more. 

C. J. Ay, wiili all my heart. 

Ros. 1 humbly thank your lordship ; 1 de¬ 
sire it may be read in Latin. 

Z. C. J. Read it to him in Latin. ^ 

Surrey ss. Juratorespro Domino Rege super 
iSacramentum suum prsscntant, ^c. 

[The whole Indictment was read.] 

Ros. I humbly thank your lordship. There 
are some thing^s tliat I shall ulfer to your IoihI- 
ship in arrest oi'judgement out of this indict¬ 
ment ; and 1 request your lordship to bear me 
with patience, being: here for my life. J pray 
jmlginent may be an*ested for these causes: 
That there is not any cnine sufficiently set forth 
for your lordship to gfive judgment upon. A1 y 
lord, I huniblv take it for granted, that in all 
indictments of treason there must be some par¬ 
ticular matter of ti'casim assigned ; and that it 
is not a sufficient indictinent in general, tliat a 
mail did intend to depose the king, or to raise 
rebellion, without some Overt-act positively as¬ 
serted to be done by that person; the general 
intention being only an inducement to the 
charge. The s[»ecial matters Uiat set forth the 
paiticular acts of treason, are%ose that make 
the real chai'ge, upon which the court and tho 
jury are to proceed. Now, my lord, if that 
special matter, that is alledged,he insufficient, 
with an humble submission, though there be 
never so many such sorts of facts proved, and 
found b^ tlui Jury, the party cannot be con¬ 
victed of higli-treason : For, in this case the 
party h^ the same advantage to except against 
the particulars allcdged, to prove the general 
suggested treason, as against the general trea¬ 
son itself. Now, with humble siwmission, my 
lord, again I say, that the matter here sug¬ 
gested IS insufficient, as will evidently appear 
by what lam going to oder to your lordship. 

The first and principal objection that 1 have, 
is against the innuendos, wmch are so many, 
aad so strange, iu these words that arc alledg^ 


against me. These innuendos, my lord, fsi^* 
arenought and void; and 1 presume thatTi 
will be allowed to me, upon reading of the 
words by themselves, as had and as fooU.«h as 
they are. Without these innuendos there 
coiud nothing be made out of such words as 
these are, neither treason, nor any thing else. 

Then, iny lord, in the second place, laying 
aside the innuendos, 1 must insist upon the re¬ 
pugnancy and iiisensibiliw of the words lajd in 
the indictment, being in Latin, and such Latin, 
as I believe your lordship never saw; and 
upon these two points, 1 desire that jud^ent 
may be arrested, and 1 humbly pray counsel 
may be aji^gned me to make them out iu bet¬ 
ter form. ’ 

Z. C, J, What say you to it, brother Jenner, 
and the king's counsel ? 

liierj. Jenner. 1 cannot see that he has a1- 
ledged any objection, which here requires an 
answer from any of us, tliat are of counsel for 
the king. 

Z. C. J. Yes, brother; metiiinks he does. 

Att. Gen. iflie does pretend to object against 
any of the overt-acts alledged in the indict- 
incut; your lordship observes, this indictment 
is upon the statute of the 13th of this king, 
wherain w'ordsarc made treason, if they in¬ 
tend any hurt or imprisonment to the king’s 
icrson. For his objection as to the umtiendos,. 
IP dues not assign wherein they are repugnant; 
or insufficient, lie does assign io particular, 
indeed, that it is insufficient, being a general 
crime; which yet he does not say is not suffi¬ 
ciently laid; for it is said, that he did compass 
and imagine the death and destruction of the 
king ; And, to effect that compassing and ima¬ 
gination, he did 8[>eak such and such words, 
which by the statute are made treason if they 
tend to attempt, by preaching or writing, any 
imprisonment or barm to the king’s person. 
Then for him to come to talk of, *■ standing to 
^ their principles,’ after be had spoken of * two 
* wicked kings together,’ meaning the latft 
king, and the present, and that, ‘ then we should 
^overcome our enemies,* w'hat is that but 
preaching iu order to raise a rebellion and in¬ 
surrection, tending to the destruction of the 
king, and his government i' All this is laid in 
the indietmenf; the jury find it spoken ma¬ 
liciously, and with such an intention as we 
have laid; and therefore we tliink that it is suf^ 
ficient. 

Z. C. Z But, if 1 take the gentleman light 
(for 1 tell you beforehand justice must be done 
to all people impartially, the crime is a very 
great crime that he stands accused of; and 
the jury have found him guilty of the criuie 
laid ill the indictment: But, if 1 take him 
aright) he does not say that words arc not 
sufficient to create a treason, bnt the words 
here, as they are laid in this indictment, are 
not sufficient: And as 1 take it, ihcri* is no 
great difficulty in the matter ; but the word* 
would have been sufficient to have supiwrteil 
the accusation, if they be well laid. But the 
quertioD is, whether the words that you bava 
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Ml IMBhiyely affirmed tohaye been 

i|pok6D by tba fwaoner and to relate to the g^o- 
▼eCQOMmt, as they ought to be in an indictment 
of bigli-treason P 

: Ait. Gen. That the indictment mu^ make 
aid 5 and the jury liave I'ouod him guilty, ac- 
.ttording to die indfictnient. 

L. C., J. But thai is his ohjectien, they are 
not so in the indiftment. 

, AU. Gen. My lord, they are laid as the 
tritnesses swore them : as your lordship can • 
not but reiiiember. 

X. C. J. That they are not positirely at- 
ftrmed, but only alledged under an innuendo; 
that is, he spoke such and such wordi^, whereby 
be compared the king to Jerolioam, and the 
like * and we had two wicked kings together, 
but if we w ould stand to our principles, we 
should orercome our enemies, innuendo the 
king. The allcdging of the words spoken 
in we indictment is positive, if there be suffi¬ 
cient matter in the words to make them ap¬ 
plicable to the governmcnl, so as to make it 
treason. But ii' you only say, he spoke them 
innuendo so and so, that is not positive enough 
to make the indictment good. J lake it the 
olgection runs that w'ay. | 

Bos. My lord, Ihiimhiy thank your lord -1 
ship tor explaining my meaning; it is s<i. 

L.C.J. In an action on the case, if yon 
say the defendant s|iakc such and ^.uch words, 
if you do not lay it that he spoke them of the 
jllaiiuiff; innuauUK The plaintifl^ in repeat¬ 
ing the words wHjn’t do. ^ here, if you had 
brought it in the indictment, that having dis¬ 
course of the late king and this king, he had 
spoken these words, * We havi* now had tu o 
‘ wicked king^i, &c.’ you then had brought it 
borne to him: but you do not lay it that it was 
spoken of them at all, but only in the innuemlo; 
irtiereas you ought to say, first, That he spoke 
of the late king, .and this king; and then said, 
We have had two wicked kings together, in • 
nuendo, the late king, and this king. 

Alt. Gen. My loivl, J do not know bow we 
could have done it better than we have done. 

• X. C. J. Look ye, we give no opinion ; hut 
te objection has weight in it, Upon my word. 
Ab I told you before, in common cases", an ac¬ 
tion of the case for words, or die Hhe, you 
must lay a communication coneerninLV the 
pbuntifT, or an innuendo will not be a sulhcient 
averment of its being spoken of him. In an 
action of the case for words, till w itliiu these 
•even or eight years, they were obliged to lay 
a Colloqiiiwn.^\ the piaintiff, and of his trade; 
find that to defame him, were spoken of him 
•it sueh a time such words, as that ho was a 
•betting knave; where the word knave would 
bear an action, a hare innuendo would not do, 
idbai was not enough. But, now 1 eonfbss, 
•klBe dedarations are made a little^ more con^- 
oiart you need only say * dixit de quserente,’ 
such .and such words without a Cmtoquif/m, 
but you must aver it to be spoken of the |daiii- 
titf. I never thought it good in snob a ease, 
to aay of a merchant; be is a baukrupt knave 


(innuendo the plaintiff), unless he Say he 
of his trade and mercfaandisft. So that the eb^ 
jectioD do^s seem to carry very much weight 
in it. . 

Solicitor General (Mr. Finch). My lord, if 
your lordship would give me leave, 1 would 
endeavour to answer the case as your lordship 
has put it; for, my lord, no doubt in all com¬ 
mon actions of the case for words, it must be 
aveiTcd that the words were spoken dc persona 
of the plain! iff; but the first part of the indict¬ 
ment, in this cas'', shews that the words must 
be spoken of the' person of the king, anfl of the 
late king; lor it says, ho did coiiRpire tlie 
dc'ath anti destruction of ;ho king, aiid to de¬ 
pose him fi'om hisgovennnent, and to manifest 
that traitcrous, wicked ioieiitioii of his; Ea 
inlenthne he did speak these \v«»wUof the go¬ 
vernment, ‘ We have had two wicked kings 
‘ together,' meaning this king and the late 

X C. J. If you hatl said so, that. he spoke 
tliese words of the king, you had answered 
ol^ection; but the conspiracy ot tlie death 
the king being only a general form for 
I treason, will not make gomi an indictment 
iof high trettson; hut you must shew some 
acts or w ords to (u inee and prove that that w^ 
his intention; that he did either speak such 
and such words, or did such and such actions. 
It is not a good indictment to j»rove that he did 
conspire, for he spoke such and such w'ords, 
but that to can y on his conspiracy he did speak 
such and such w'ords of the government, that 
must be positively allcdgcd. 

Sol. Gen. Wc. <lo so, my lord; for we say, 

‘ et ad easdem nefaudas pix>ditioiK?8,' See. ‘ pe- 
‘ rimplcndas,' he spoke such and such words 
We have hail two wicked Idngs together, in¬ 
nuendo this king and the late. 

X. C. J. Tfou have innuendo'd it too much, 
I do doulit; for ail the facts are laid under an 
innuendo^ without a positive averment. 

Att. Gen. My lord, 1 thiuk it is as fully laid, 
as it po&siblv could be. 

X. C. X ’Come, Mr. Attorney, if in cases of 
comm(;n actions for words there he such strict¬ 
ness re<iuiied, ten times more ought thereto 
be in an indictpi^t of treason, where a man’a 
life, and a1!, is w much conceiiied. I am not 
satisfied, I assure you, that this indictment ia 
well lakt, though 1 give no opinion; bat in aH 
justice vre ought to assign him counsel to make 
out his objection. 

Att. Gni. All this, niy lord, is only in delay, 

X. C. J. Mr. Attorney, ‘ De vita bominis 
* nulla est ciinctatio longa.’ 1 think we ought 
to assign him connsel, and the rest of my bro¬ 
thers are of that opinion too. 

Alt. Gen. Let them read colonel ffidneyli 
Trial,** and the Indictment there, and 'they’ll 
find It the same thing. 

X. C. J. f cannot tell whether there are any 
such innuendos there, 1 believe not; hut \ 
know not if there were, if in case it had been 

---- . . ...■ 

* Bee vok 9, p. 817, of this CoUeciiofii. 
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moved in ftitest of jud^ent, what the edort 
would have dune then. But 1 think we ought 
to assign him counsel to make out his ob* 
jection. 

o’o/. Gen, The very fact that makes this 
. treason, is his stirring hp sedition and rel^Uion 
within the kingdom; and we say, to effect it, 
1 ^ he had these expressions in his pulpit, we have 
Jiow had two wicked kings tog^her, meaning 
this king and the late, wlio have suffered Po¬ 
pery to come under their noses; but, if you 
will stand to your principles, meaning the peo¬ 
ple, we shall overcome our enemies, meaning 
the king ami government. 

X. C. J. Ay, but you do not say that he 
spoke these words of the king: this you should 
have said at first, fiecause tlie speaking of these 
words is the very overt-act; and if he did not 
speak them of the king, which you ought to 
alKrtu, but only by way of innuendo^ that can¬ 
not, we think, ho *so good, nor sufficient. 

Just Withins, I take it that these are the 
main words that are to maintain this indict¬ 
ment of treason; and the question is, whether 
they ought not to have l»eeii averred that they 
were sfKiken of the two kings? 

C. J. We do not give any opinion, Mr. 
Attorney^ but because there seems to he some 
reasonahle doubt and weight in the objec¬ 
tion, we desire to have it argued, and therefore 
will assign him counsel. 

Bjo$. 1 hiUiibly thank your lordship. 

L. C. J. We do iliink it fit to look into it, be¬ 
fore we proceed any farther in a case where a 
Ilian's life is coiicerucd. 

Rus. I pray God to bless your lordiihip. 

L^ C,J, Nay, you ha\c no iieeil to thank 
me; for 1 desire to (Injustice to all men. 

Ros. Hut 1 desire to return my hearty thanks 
to your lordshiji, for explaining and making 
out what my unshalfulness in me law would 
not permit ’mo to do. God be your rewarder 
for it. 

L. C,J, Well, w ho would you have to be 
ycnir ctunscl ? 

Rm, if your lordship pleases, Mr. Wallop, 
Mr. Pollexfeii, and Mr. Thomas Bampfield. 

L, C, J. Let them lx? assigned of counsel for 
him. But, Mr. Roseuell, Tthink it is not im¬ 
proper for me, upon this occasion, to take no¬ 
tice of tins Umt IS ill my mind, rehiiing to yonr 
affair, becuuse 1 ciliserve it is a matter of great 
expectation, and so was at your trial, and here 
is a gr(*at crowd of people now ; that as this 
fact is found, if the indictment fnlls out to be a 
guud indictment, which is the question that 
now depends before the court, so that yon 
come to have judgment of high-treason passed 
upon yon, and to suffer according to that judg¬ 
ment, what will become of these 400 jicople 
that were your auditors at the time that these 
words, that are thus tbnnd and adjudged to be 
treason, were spoken ? And 1 sneak it for the 
sake of all eonventiclcra, and frequenters of 
such meetings, as these toe.* If vou, that are 
the preachers, and tekchei«, lhbmou(ilis of such 
congregations, do utter treoistm, and so they 


coDceid that what a eohditidn 

in? What ate they guihyof? Therefore;'# 
people will consider, ^hey would do well . 
thioK, tliat when they go to such places, thqr 
go at a great pml; lining to answer for them¬ 
selves, their lives and estates, upon the pro. 
dence of the expressions, to say no more, that 
come from the teachers. 1 only put yon in 
mind of this, because J would have all standmrs- 
hy, and the auditory, which 1 see is very great, 
in mind, what daugei- and risk they run in tbua 
offending the law. 

Ros. My lord, I do believe, that no one in 
the world, besides these witnesses, that here 
were produced against me, can ever testify the 
least difmeeiiectful word Spoken by me of the 
late king, or of bis present majesty, 

L. C. J. Well; when will you be i^eady, 
geut'emen ? 

Mr. Pollexfen. My lord, we desire to have 
aif much time to prepare ourselves as we can. 

L. C. J. Two or three days time will serve. 

Att. Gen. It is fit we Khould know wfaat 
points they intend to insist upon, that we majr 
are to answer them. 

. C. J. Yes, yes, that must be, but I per¬ 
ceive his main objection is, what 1 tdl; lethiiU 
he brought by rule hither, upon Thursday, be¬ 
cause the court may have tune to consider of 
whet shall be said on both sides. 

My lord, these gentlemen are stran^^emr 
to me; but 1 dare rely upon them, from 
the clni'acter T have hcardf of them, that they 
will do me all the justice that they can. 

L. C. J. Well, tiiey are assigned (if counsel 
for ylln. But 1 could not forbear giving that 
hint that I did, that this might lie a warning to 
people, liow they transgress the law in going 
to such meetings. 

Die Mercui'ii, 20 Novembris, 1684. 

Rex ver. Rosewell. 

X. C. J. Mr. Pollexfen, have you any thing* 
to move ? 

Mr. Polleifcn. My lord, I hare one word to 
move for myself, and the others that are ap¬ 
pointed to be of counsel for Mr. Uosewell. We 
think it our duty to apply ourselves to your 
lordship for this favour; that, to enable us the 
better to do our duty for the person tor whom 
we are assigned, your lordship and the court 
would please to order that we may have a copy 
of the udictment. We do acknowledge, that 
it is not an usual thing to havh copies granted 
(thought there be^ no express law that we kmw 
against it) in capital ihatlers, but where any 
doubt does arise upon the penning the indict¬ 
ment, and counsel is assigned to enable them to 
do what is fitting for them'to do for their client, 
copies of the indictment have been granted; as 
INirticulariy in the case of iPitzliarris, in o^er 
to the plea that he Was te pot in; and 1 my¬ 
self was mfo df the counsel at that time. 

X. C. X Mr. PdUexfen, I make no doobt Hi 
the worl%5tw>nthepowier of the court to 
order a obpy of the indictmeut, if they we» 
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cause; but, if you remember (for you were of 
counsel in that cause too), it is not to be g^ranted, 
because it is asked. For my lord Russell hacl 
no copy of the indictment/tliough he insisted 
very much upon it: And it was in the case of 
Fitzharris grauted, that lu' nii^ht particularly 
apply his pica (if he hud a tuind to it) to the 
indictnirnt itself. 

Mr. Poliej/eu. My lord, I do not desire a 
copy of all ilic wiiole iudictiiicnt; hut of so 
much thcicof. as be enough for us to 
know the ibciiidalion ujiun which we are to go. 

I do reineinhcr ^vt* were called in, in my loitl 
Russell’s Case, upon the poiiil of eiiullenge, for 
want ot' freehuhiers; but that was not in the 
point of the imlictnient, and there 1 cannot see 
what we had to do with the hulictinent; but 
licrc wc must understuiul how it is laid really 
in the indictment, that w e may apply our ar¬ 
guments to ihc case; and that 1 belicFe was 
never denied. 

L. C. J. Look ye, if you speak to me pri- 
Tately, as to rny ow n pui iicular opinion, it is 
hard lor me to say, that there is any express 
resolution of the law in the mutter; but the 
practice has been always to deny a copy of the 
iniiictiuent. And, therefore, if "you ask me as 
a judge, to have a copy of the iinlictmeiit deli¬ 
vered to you in a case of high-treason, I must 
answer you, Shew me any precedents where it 
was done: For, there an* abundance of case.s in 
the law, which seem bard in thenisclvcs; but 
the law is ^o, because the practice has been so, 
and wc cannot alter the practice of the law 
without an act of parliament. 1 think it is a 
hard case, that a man should have counsel to 
defend himself for a two-penny-trespass, ami 
his w'itiicsscs examined upon oath; but if he 
steal, com mil iiiunler or telony, nay, high-trea¬ 
son, where life, estate, honour, and all are con¬ 
cerned, he shall neither have counsel, nor his 
witnesses examined upon oath: But yet you 
know as well as I, that tlic practice of the law 
is so; and the practice is the law. 

Mr. Pollcxfcn, My lord, we heal'd the ^rtlicr 
day the iudictmcut read, and so may have 
some liltic account of the iudictiiicnt; hut we 
desire such a copy as may enaldc us to argue 
as wc ought to do', and as the court will exjiect 
from us, being assigned by the court, 

Mr. Wuflop, My lord, if we slii#uhl offer 
any tiling that is not in the indictment, ii is all 
one as if vve held our longues; and if we have 
only a loose ticcount of ifie indiclnicnt, that 
Uiay be as had as if we had a false one: and 
therefore w e de.sire, to the end that w e argue 
ml Uluiiy that your lordship with please to favour 
us, that wc may have a copy of so much of 
the indictment, as upon which our objections 
may be grounded. 

L. C. J. Mr. Pollexfen, you may remember 
a ])artieular case, I have forgot tlic name, but I 
believe you may remember it; where a prisoner 
at this bar desired to have the indictment de- * 
liver^ to him to read, but it was denied him. 
It is hard, 1 confess, and so are many other 
fhivgs in the law ; hut I am wonderfully 
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lender of making precedents : and therefore, if 
it has not been practised, 1 do not see how we 
can do it. 

Just. Wit him. That is the usual practice, 
my lord; hut it is iti the |)Owcr of the court 
sure to grunt a copy; or, at least, of so much* 
as is necessary for them to apply themselves 
to. I'liere have been many cases of munJers, 
where they have had copies of the indictment 
in order to move in arrest of judgment, as this 
case is. 

Just. Wulcol, But have there been any in 
high trciisoii i* 

Just. Withins, J do not take it that there is 
any difremice between the one ease and the 
otlier, they being both capital crimes; and 
counsel being assigned, they must know what 
they are to speak to. 

1*. C, /. 1 would know when ever a copy 
WHS granted to enable the party to move in' 
arrest of judgment. 

Just. U7t/u*u.s‘. My lord, when there is a 
motion in aiTcst oi* judgment, and counsel as¬ 
signed, that is a tiling they ought to know, 
how to demean themselves in their arguments. 

Mr. Pollvxfcn. IMy lord, we submit it to 
you. We desire the favour that we may ac- 
cpiit ourselves as we ought to do, and as the 
court (we know) expects from us. 

L. C. J. As far forth as 1 could do, licing in 
the case of life, 1 would indulge you ; but 1 
tell you, 1 am loth to be the author of prece- 
f ients ill cases of this nature, one way or other; 
especially in this ease, uhrre. 1 know you 
cannot hut understand, by what was spoken 
here the other day. whut the objection is, and 
where the .stress of it lies: every, man at the 
bar must nmU understand it. 

Mr. PoUerfeH. My lord, wc know' people 
have various understandings ; and the case is 
many times variously stated, not only in our 
minds, but in our books. 

L. C, J, ^Vrll, we know you undcrstarnl 
yourselves well enough: and what we (Muld 
grant, we would. 

Just. Withiiis. It may lie Mr. PolIexli‘n 
does it only to make way for an cxcu.se, when 
he comes to argue, that he is not so well pro- 
(lared as he should have been ; but wc know 
him w ell enough. 

Mr. J^oUciJcH. But, my lord, if we miss the 
words of the iudicUnent, we hope your lordship 
will not think us iiii|»ertiaent, in fiuving made 
this motion, which is for ourselves, not for our 
client: and therefore, wc hope you will panloor 
us, if in case we mistake ; which we could 
have had no colour to have desireil, if what we 
had to say, were gmded by a true copy of 
the record. 

^0 copy was granted, nor rule made.^ 

^ By stat. 7 Ann. c. 21, s. 11, it was en¬ 
acted, 'i'liat afler the decease of the peiiiou who 
pretended to l)e Prince of Wales during the life 
of the late king James, and since pretends to 
be king of Great Britain, and at the end of the 
term of three years after the immediate sue- 
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Die Jovis, 27 Novembris, 1684. B. R. 

Doiuinus Rex ver. Rqsewcll. 

Tins day IHr. Rosewell was brought to the 
bar, and tlie eonrt asked the counsel assigned 
fur him, d hat they had to say r* 

. Mr. Wa//ifp, May it please your lordship, I 
^arn of counsel lor Mr. Uosewell, by your lord- 
chip's appointment, he being here a prisoner 

eessiun to the crown upon the demise of her 
present majesty shall take effect, as the same is 
and stands limited, &c. when any person is 
iiiilieted for high treason or misprision of 
treason, a list of the w itnesses that shall be 
prodiuicd on the trial for proving the said in¬ 
dictment, and of the jury, nientioiiing the 
names, profession and place of abode of the 
said witnesst's and jurors, be also given at the 
same time tlial Uic copy of the indictment is 
delivered to the fiarty indicted, and that copies 
oi’ill the indictments for the offences aforesaid, 
w iih such lists, shall he delivered to the party 
indicted ten days before the trial, and in pre¬ 
sence of two or more credible witnesses, afiy 
law or statute to the contrary notwithstanding.” 
7'his section of the slat. 7 Ann. c. 21, extended 
certain privileges wiiich luvd been granted by 
fctat. 7 W. 7, c. 0, suni was first acted upon 
m lord G<*orge. liordon’s Case, a.d. J7C1, iu 
this Collection. 

At common-law no prisoner in capital 
*‘asrs was infilled to a co])y of the indictment 
or panel, r.r of any of the proceedings against 
him. Many persons, it is true, have upon their 
arraignment insisted on n copy of the whole 
indictment, hut it hath been constantly denied, 
it was denicil in the case of lord Preston and 
tjje two other gentlemen indicted with him, by 
the unanimous opinion of the jndgt^ present, 
wlio declared tliat it never liad been granted, 
though frequently demanded. And lord Pres¬ 
ton having said that it was granted to lord 
Russell, licit told him tliat he and some others 
of the judges present w ho were of counsel for 
that lord, did not advise him to demand it; 

‘ Fun, saith he, we knew he eould not have it 
‘ by law.’ Lord Preston, not satisfied with 
tins answer, prayed that eounscl migiit be as¬ 
signed him to argue that point; which the 
court iinanimously refused, it b<^ing, they said, 

' A poiut that would not bear a debate.’ 

“ The statute of 46 K. 3, which bad been 
formerly insisted upon by jirisoners in the like 
irase, was much presseil in tliis. It is not in 
Ijriot among the Statutes, but an attested copy 
trom the roll was n‘ad at the prisoner’s request, 
and is printed in llie trial. It plainly relatclh 
to such reconls in w hich the subject may he 
interested, as ‘ matters of evidence upon qiies- 
‘ tions of private rightand it enactelh, ‘ That 
^ all persons shall tor the future have free ac- 
‘ cess to them, and may have cxeiqplificatiuns 

* of them w'hetherlhey make for or against the 

* king.’ Tliis was the opinion of the whole 
court 


now at the bar. My lord, 1 am informed (f6t. 
1 have not seen the proceerlingR, nor hoard 
the indictment read), that it is an indictment 
for treasonable words; and many treosoi able 
words ; and likewise, ns I take it’ by informa¬ 
tion, these words are applied by divers inna- 
niftos ; so that, lor aught 1 can apprehend by 
what 1 am intbrincd (whicli i must still keep 
to) it is so uncertain, iusensihle, involved, and 
intricate, that no safe judgment, as 1 humbly 
conceive, can be given upon it. 

My lord, to consider these words; first, if yoii 
plcas'c, 1 shall state them as discharged of the 
innuendos, and put them to your lordship 
hardy aric| nakedly, as they arc in the indict¬ 
ment, and us they wore sworn, and are to be 
supposed by the conviction to have been spoken. 
The words are these, as they stand discnai^ed 
of their innuendos: that * the people make a 
‘ flocking to the king, under the pretence of 

* healing the king’s evil, which he could not 

* do ; but we are they to wliom they ought to 

* flock, because we are priests and prophets, 

‘ that by our prayers can heal the dolors am]^ 

‘ gi’icfs of the people. "IVe have bad now two 
‘ wicked kings together, w'ho have suffered 

* I’opery to enter under their noses; who can 

* bo likened to no other person but the most 
^ wicked Jeroboam : and if they would stand 
‘ to Iheir principles, ho did not fear but they 
‘ should overcome their enemies, as in former 
‘ limes, with raius-horns, broken platters, and 
‘ a stone in a sling.’ 

"J’hesc, my lord, are the w'ord.s nakedly in 
themselves ; and these are said to he spoken in 
a public assembly, where they were likely to 
do hurt to the government. Thus, J .say, they 
stand ' without any of the innuendos. Now, 
thoiigli your lordship will have, and justly 
ought to have, a good account given you of 

“ In the case of Charnock, King, and Keys, 
whose trials came on aflor the passing this act 
and about a fortnight before it took place, they 
w'cre denied a copy f»f tlirir indictment; 
though they argued with a great deal of plau¬ 
sibility, that they were within the reason and 
equity of the net fit that time, os much ns they 
would have been if their trials had been bi ougirt 
on a fortnight later. 

these cases, and in tlic case of the a.s- 
sassines, whose trials eaine on belbre tlie com¬ 
mencement of the act, the prisoners, as soon 
as they had pleaded, had copies of the pamds 
delivered to them ; and their tiials were post* 
poned, that they might be better enabled to 
conduct themselves with regard to their dial - 
lenges. But this the court declared to he 
matter of favour, and not of right: and counsel 
and solicitors were permitted to attend them in 
prison previous to their trials. This likewise 
was an indulgence, which they could not claim 
of strict right, and which in bad times hath 
lieen generally denied.” Fost. Cr. Law, 228, 
239. 

See, too, pp. 1, 2,230 of life same book, and 
East’s FI. Cr,ch.v, s. 48-51. • 
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siuch %vor^ as tliesc, liow tltey came to be 
sjioken, even takin;^^ them as they stand dis- 
tmiirgred of the innuendos; yet 1 humbly con- 
cehe, with submission, they do not contain 
Any iutention of dejiosiiigf or destroying the 
king, and so can have no treasonable intention 
in them : and then your lordship, I siqiposo, 
will likewise exi)ert to have a good account of 
these words, jn another respect, how words, 
which in the hearing of them barely and 
nakedly spoken, could not carry a treasonable 
liUeiitimi; 1 say, bow it comes h) jiass that in 
the wailing of them dow'n in an indictmeot, 
they l»econic high-treason. 

jSly lonl, these words, as they «tand dis¬ 
charged cl'the innnnidfi^ are loose, extrava¬ 
gant, insensihle words, sounding rather towards 
phrenzy, than treason So tlial as they stand 
without further explanation by an innuendd^ 
they are perfectly insensible, and one cannot 
tell what they refer to, or whom; and if the 
Words, Ljc ri tcj'jfiiniy w ithout further aver¬ 
ment, contain no treasonable intention and 
metiiiitig, and so c-onsequently have no treason ; 
it may seem very difficult and hard to main¬ 
tain, how, out of the assembly in which they ‘ 
Were spoken, being put into Latin in an indict¬ 
ment, tliey should become treason; they not 
being treason at Itolherhith, where they wci-c 
spoken; how tliey bhould be made treason at 
Kingston, or hoie, where they arc dressed up 
in anotlier form. Indeed, 1 know no way t!iat 
it can Ik: done, but by addiitgsonic <>lher words, 
by some other liaml. And, my lend, 1 suppose 
it vvassio done by those who framed this in¬ 
dictment that is fufin’e your lordship, by in- 
seiting and adding this iniiUitudc of mnnendos. 
But I suppose, then, they that would insert 
these innuendos must have a good warrant to 
insert them: for if they are inserted without 
warrant in law', then it iiuist l>e acknowledged 
to me that the indictment is not good ; and I 
humbly conceive it to be a rule in law, that no 
Innut'/ido can wanantably he inserted in an 
indictment, informUion, or dctlaralion, upon 
an action of the case for words, mdess thr 
defeudaiit first hiiii'-rir be aterred, and that 
directly, to have mentioned a person in cevlaiu, 
to whom those words may b(* refci red ; and it 
must uot slide in by suppo.sitioi*, but it liur^t 
appear iu the body of the discourse of the dc* - 
feudatu. And the reason is evident in all cases 
of slander, and particularly in these of trea¬ 
sonable words; for how could the hearer under¬ 
stand whom the preacher meant, or he that 
ilif^oursed so ^lld so, and so lie influenced to 
ir^ellion, unless he h-.ai named the person of 
whom he spoke, as hert, unless the defendant 
named the king, to whom tlie words he 
i^kc should be referred ? 

lord, the treason of the wonis is in 
U[i sedition and rcbolUon; and if then 
^ words cannot terminate upon the king,, 
and the hearers could not collect that to be the 
intention of the speaker, these words could nut 
in^uence a people to rebellion aiid sedition. 
And according to this rule, 1 couceite that most 
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of the innuendos in this indictment are wot 
warrantable. 

For, my lord, as^to the first won^s to take 
them in oraer, though I take it, that that is the 
most remote matter from the crime charged; 
yet let us strike ofl* these innuendos as we go 
along, if we can. There it is, Quod Populiis, 
&c. The people (meaning the subjects of our 
lord the king) keep a flocking to the king to' 
cure the king’s evil, w hich he cannot do, 6lc, 
Here the first innuendo is the people (mean¬ 
ing the subfects of our lord the king). Now he 
had never before named the )ieople of England ; 
but the iiinufndo fastens that meaning upon 
the vvord (people). Which, with submission, 
my lord, is always a sign of a naughty iann- 
endo \ and it is without warrant ol* law ; an 
endeavouring to give an original certainty to 
uncertain words; which is more than the office 
of an innuendo will allow or warrant. T say, 
my lord, it always bears a bad ibce, wbeve 
words first appear wiih an innuendo ; and have 
no certainty even in the beginning of tliem, 
but by the irnincndo ; that with submission is 
to be iTjccted, the immendo not doing its proper 
office for which il ou^htto lie used in law * fin 
Popiiliis* ma^’^ intend any people, it may intcxid 
the French people. il(K;king to the French king 
(and he does heal the king’s evil in the same 
manner: nay, pretends to il, as a sole gill to 
him, bis }>rmlwc's>sors, and sticcossors : but 1 
only put that for an instance); and all the 
ertiiurndos, il’ yim observe tbcai, arc of Ibis 
nature. The words first appear without any 
light but w hat these suppositions give them, 
and ihcrelbrc, i say, they arc tp be rejected. 

But now, my lord, I come to thfii which is 
more particular, ‘ Nos hiihiunius nun*! duos 
‘ iniquos Ueges insinnit‘\Vc (iiieanin;> the 
subjects ol‘ the king) ‘ have had two w ickeil 
! kings* (meaning king Charles the Fii’st, and 
this king,) tcgctlicr. Now that we say is alto- 
( gethervoid, lor there was no mention of any 
j king*?, wicked Kiiigs or go<»d kings, pious oi 
I bad, bcfoio ni the discourse, to wbich, aocord- 
1 Ing’to tliindfire of an innuendi/^ these vvnrd^ 

I arc to he ajjpiiod My lord Loire in his 4 Rep 
I fol, 17. H. bu.s this cas<^ m 

; .folin J4j.'mit's brings his action against Amx- 
I andcr Riulecit, foi .s{H?aking the folbwint 
I words ctKKvrning him t<» one .lohn Bonner 
** Hang him ffincdictiim Johannem Jcamei 
ii)7iunidn) he is full of the pocks {innuenfi 
the French pocks) J marvel that you, (‘ praj 
dictum Johannem Bonner innuendo) will eato 
drink with him (pracdictum Johanitem .ffiame 
innut7id(t) 1 will prove thut he is full of“4h 
pocks {vinuendo tbc French pocks.) Upon 
motion in arrest of judgment, it was resolve 
liy' the court, that tu every action of the cas 
tor slander, two things arc requisite. Ftrai 
that the person w ho is scandalized be certair 
Secondly, That tlic words spoken be* apjuirer 
slander. The office of an innuendo is to de 
«ign the same person that has been named be 
fore: And is in eflect, instead of a pradict 
But it cannot make the person certain,- tfai 
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was uncertain before. In the present case, it 
was evident that the plaintifl' did spcob the 
words of the defendant. But as to the second 
tbin^, it did i>ot appear that the words spoken 
did mean the French pocks; and words are to 
he taken in mitiun sensu.'^* 

* Mich. 41. iV 42 Keginop Eli?., en bank le 
l^)y, enti-e John Jeames pi. (Sc Alcse. Rut- 
lech def. 

Le plaintifie count que Ic defendant, et un 
John Runner ay ant conference de Ic plaintifle; 
Le defendant dit plaintiffc al dit John Bonner 
ceux parols; ‘ hang him’ (pra^dictiim Johan- 
aem Jennies innuendo) ^ he is full ofthe pocks’ 
(innuendo the French fiocks) ‘ 1 inarraile that 
*" you’ (pncdiotuinJohaunem Bonner innuendo) 

* wilt eat’ [B] ‘ or drink with him’ (pncdictiim 
johannem Jeames innuendo), 1 will prove 
that he is full of the pocks (innuendo the 
French pocks). Le defendant plead non cul¬ 
pable, et fiiit trove pur le plaintiff'e. et damages 
assesc; Et fuit move en arrest d« judgment 
que Ics dits parols ne fueront actionable. £t 
t'uit resolve que en chescun action sur le case 
per slanderous parols, deux choses sont requi¬ 
site. 1. Que le person qui est scandalize soil 
certain. 2. Que le scandal soil apparent per 
les parols mesiues. £t pur ceo si un dil 
sauns ascuin precedent communication, que 
J’un des i:ervants de J. S. (il ayant diver:>) est 
tin notorious Felon ou Traitor, <Scc. icy pur le 
incertainlie del person mil action gist; el un 
(innuendo) ne poitfaire ceo certain: Ts^iiif si 
un dit o'eiieraliiient ■ ‘ 1 know one near ahoiii 

* 1. S. Ikat is a notorious thief,’ ou tieis sein- 
blalilcs. ivies quant le person est un suit riosine 
en certuine, come si deux [larlant ensemble rle 
J.S. fuiidit. ^ lie is a notorious thief:’ La 
J. S. en son count poit moiistreque la fuit par • 
lance dc liiy eiitre los deux, ettjiie fun dil do 
iny : ‘ lie’ (iniiiitMitlo prnicdictnrii 1, S.) ‘ is u 
‘ notorious thiol? Car Ic oHicedo un innuendo, 
e.st a container et ilcsigner mesiiie le person 
que fuit nusiue en certain drvant: et cii etlecl 
csloit cmiieu de uu {prcediel’) nios un (innuendo) 
lie poit faire poison certain que fiiii ineertain 
deiant: Car seM-ni incorivenieut que actioiis 
serra maintain'e per imagination d’lui entent 
que n’appiert fier Ics parols sur que rnetioii 
e.st fondue, wits est tout ineertaiti et suhp*ct al 
deceivahie conjectiin': Mes si lui ditaJ. fS. 

‘ 'fhoii art a ''IVaitor,’ &c. la ‘ cjonslat de IVr- 
^ soiia,* et action gist: Issint icy cn le case al 
barre,. quant le defendant et Bonner ad par¬ 
lance del pi donqiies quant le defendant dit 
‘ hang himLa (iiiimemlo) voyle denote 
luesnic le person nosine devaunt: IVIcs si le de- 
fmdant sauns asran parlance del plaintiffe ad 
dit, ‘ hang him,’ (See. la mil innuendo voyle 
avor fait le person ceiiain. Quant al 2. si come 
(iwuendo) ne poit faire le person certain que 
fuit ineertain devout, issitjt un (innuendo) ne 
poit alter le matter ou sence des parols mesiues: 
-fit pur ceo quant le defendant en le case al 
barre dit al plaiiitifl'e ; * That he was full df 
‘ the pocks.’ (imiucndo the French pocks) 

VOL. X. 


And I humbly conceive this book is a moot 
pregnant authority, that stales the matter 
truly, with a.judgment of law, and the reason 
of it; and ail the books that come after this, 
borrow their light from what is laid down as 
the rule of lav/ is in lliis case; as tliere are an 
infinite number of tlieiii, which 1 shall not 
trouble your lordship with particularizing; 
qnly just to name some of them. 5 Co. 20 
Hob. 45. and 2 Cro. 126. wherein they say, 
that althougli the plaintiff be parlicularlynamed 
by a special name; yet if the declaration comes 
to name him in an action of the case for words, 
at the first appearance with an infiucndot then 
that innui^mh is void; though his name be ex¬ 
pressly alledged in the very words, 3'et they 
will reject that innuendo^ as not doing the pro¬ 
per ofiiceof an innuendo ; and that judgment 
shall be an'ested, though the jiirv found that 
the party spoke such words ; And this is upon 
the rule in 4 Co. before-mentioned. 

Now, my lord, to apply this rule in the 4lh 
report, to the case before ycnir lordship, we say 
there wns no mention at all before oi’ any two 
kings ; nay, not oi any king, in his discourse, 
to which the Innujntlo s\wu\\\ reler; and the 
innuendo lieinsi jeintil to the wonls first spoken, 
wiiliont any disctuirse laid concerning snrli a 
person, or n\cniieiit to be spoken of such aa 
one belor*, the innuendo cannot give any cer¬ 
tainty to tfiat, which Inul no such original cer¬ 
tainty ; thfil being against the otlice of an i/i- 
7!ucnduj and so is 10 he rejected. And the 
ineaninff of the ho.^lvs, and of that great ride, 
wliich 1 first cited, is this, that the defudant 
most Innisolf, in his djset>nrse, fiisl set up surh 
a light iilioutthe words of ihe jKTSon concern¬ 
ing whom they are spoken, that the intention 
of the speaker ina}^ willi ease he collected; 
then eoiiios the mnumdo with a heck or ;i nod, 
as it wi re; and thateidleeiion is 10 he the nutus^ 
to shew who was meant; but it is not snfhcieiit 
to give an original certainty, w here such a cer- 
iiMiity is not lixed before the innuendo comes, 
'^i’lic" djfeiulant himself must set up sueh a 
light as will carry intention to the end of 
the (lis{;ourse. 

Then it is said, Duor iniquon Jicfifs, in tlia 
plural iuuiiIkt ; meaning the late king Charles 
and liis, present m:ijest\'; now king (>liarlcs the 
first was never pretended to be mentioned be¬ 
fore ; w'hy tiien, according to that rule, as to 
him the immcndn signihes nothing at all; and 
then it must be taken in common understand - 
itig, ‘ 'V e have now had two wicked kings to- 
getlier,’ innuendo, our sovereign lord the king 
that now is, against whom the treason must he 
said to be committed : hut this is very harsh, 
and insensiidc, and impossible; it is harsh, in 

cest ‘ innuendo,’ ne fait son ])ropre office, car 
ceo contende a extender a les general parols, 

* the pocks,* ale ‘ French pocks,’ per imagi¬ 
nation d’un entent qnc nc’st appartut per 
asciui precetlcut pands, a que !e ‘ innuendo’ re 
ferrer; Et Ics parols mesiues serra prise ‘ in 
‘ mitiuriseusu.’ • 

T 
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all respects, both of grammar, and reason, and 
law ; It is kisensible, because it Ls impossible; 
and it is impossible because you must else 
make two kings to be one, or one king to be 
two, and the innuendo must serve both ways ; 
which, I believe, your lordship will hardly un¬ 
dertake to do. 

^ And besides, my lord, there is another incon- 
aistehcy in these words, * habumus ntmc,* 
that’s contrailictni'v ; huhuinms reiers to the 
time past, and draws one W'uy; nunc to the 
lime present, and draws another w^ay: and 
when there are such inconsistencies and inco¬ 
herences, how can any man make u judg'rnc^nt 
in this case, where the lile of a man es]»ecially 
is concerned ? 

Hut, my lord, if halmbnus he that which be¬ 
ing first shall take fdacc, then these words 
refer to any two kings that we have had, under 
whom Popery hath been let in ; and so \vc iiinst 
run back frr>in Harry the <u!i, up to the con- 
quest, nay, beyond the conquest, to the Saxons 
and other former kings, to the first that cslah- 
lished the Christian religion, u'hich was then 
subject to the Papacy. And it will be hard to 
construe them wicked kings for so doing at 
that time; as any man’s reading, that knows 
any thino- of the history of Kngland, will ea- ' 
sily tell him. So that it is uninieUigiblc and 
insensible, even that way ; and, to he sui’e, if it 
be fco, that we have had two wicked king.s toge¬ 
ther, rtf. rring sr> far back, it cuniioi at all con - 
cem the present king. 

My lord, 1 shall be short; ( only state these 
tliirjgs before yon, and recommend ilicin to 
your lordship’s consideration. Then come 
tSicsc words, ivhicli it seems are most relied 
upon. ‘ If they would stand to their piineijiles, 

‘ he did not question, but they should be able 
* Inimicosbuos wmccrej* innuendo the king and 
the government. This is the most insensible, 
as I apprehend, of all; and it is in the fatallest 
part, it being tliere tliat the treason must lie, 
jf there be any. jSiow, my lord, \vc first say, 
there is no mention at all of any enemies 
throughout all the words precedent; then; is 
no averment that the king was enemv to any¬ 
body, or any bcwly to him ; and tlierefore the 
idnuejiflo, for this reason, is to be rejected ; and 
tJie rather, in that it makes the king and Ins 
subjects to be enemies one to another ; wliicli 
is au imputation that ought nut to be admitted; 
and J dare say, will not be by your loidshijK 
Tberefore, in this case, to put such a sense in 
Sluch a weighty matter, being a matter of fact, 
upon such unccrtaiiiiics, without any further 
averment of the intentiini and meaning of the 
speaker to be so and so, and without any thing 
but such innuendos, is very hard : for iiow' 
perhaps the jury only Irom this mnncndowevn 
persuaded that all thob** things jKiuiled upon 
the king and the governnieut; 'and did takt it 
tliat the Jaw was so ; that the, words intended 
as much; then do tliey give their verdict of a 
matter thal w-ais never averred, and for want of; 
an averment could never be put in issue, so 
tlnik the party could Itavc a trial, whether be j 
were guilty as the indictment says. 
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My lord, I shall cite no books more than 1 
have done. I humbly conceive, that putting 
that great rule in the book 1 first mentioned, 
and the reason of the thing together, and the 
subscqiicui authorities that I have cited ; and 
they stand so fair and clear to avoid this indict- 
incut, that to trouble your lordship further 
were to embroil the case; therel'ore 1 shall ^ 
say no more out of the books. But the rule * 
is a firm, reasonable, uruicniubic rule, which 
must rule all cases that come under tlic rea¬ 
son* of it. And J never heaid that hook was 
ever contradicted ; but all subsequent judg¬ 
ments were agreeable thereunto. 

Just. Wlthins, Wliat folio is it, Mr. Wallop, 
in the 4th Hep. P 

Mr. Witllop. Folio 17. B. 

Just. Holloeciu/. It is-’s Case, is it not ? 

Mr. Wallop. Yes, Sir. My lord, I bav# 
stripped the words of the innuendos. You 
will not, I am sure, put, nor can an innuendo 
put such a violence or force upon words as to 
make them treason, when in themselves they 
have no such meaning. Innuendos are to 
follow the meaning of the words as they lie in 
the record, and not to draw the meaning of th« 
words after the innuendo; for you will never 
(e^ieeially in ease of hfr) press words, or strain 
them to speak move than illingly they mean 
or intend, it is not the practice of tlej law so 
to do, to make any such stu tches. * Clui 
niiiiiK cinuiigit, elicit sanguinein,’ he that 
wrings tlic nose too hard, will draw forth blcnid, 
that is the rule of that great lawyer, my lord 
Coke, who applit.s that saying io the Weed 
straining-of words beyiuidwhat in themselves 
they naturally and easily will bear. And it w 
plain that God is not well pleased with such 
cmunctions; nor «loes tlio law of the land at 
all allow it, hot alwolulely forbids it, for the 
law of England speaks tlui.s, ‘ Iiidubiiset ge- 
iici*a 1 ibus, benignior seusiis e.st pra»fcrendus,^ 
ill all dubious, uncertain, and general cases, 
the most b 4 ;Z]igij and candid iiiterjzrelation is to 
betaken: so tliat if there should lie a doubt 
alKiiit these ^vords, what sense they be taken 
in, the law of England does injoin your lord- 
ship to take the way that lies on the right hand, 
and make the most favoiirabU construction^ 
that can be of them. We say then the words, 
as I conndve, standing quite otherwise, and 
without the innuendos, arc insensible, at least 
uncertain, to what they should be applied, or 
to wbom ; and then if there should be a doubt, 
though indeed in one respect i think there is 
none, yet if there should remain a doubt, 1 say 
your lordship and the court are to take that 
which is the most mild and gentle way of con¬ 
struing these words. 

My'lord, 1 fdiall not trouble your lordship 
further in the matter, for I think it is seen by 
its own light, and these few touches, that I 
have given of that general rule, as applied to 
the particular case before your lord-ship : and 
1 do not qu(>stioii, but they will Ik' applied by 
yOiir lordsltip and the court in their considcra- 
j lion of the ca.s‘e; therefore 1 lay it at youf 
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lordship’s feet, and humbly pray, that the 
jud<:nn^nt may be arrested. 

Mr. Pollt’jrfen, My lord, I am assigned by 
the court to be of counsel for Mr. Rosewell, 
the prisoner at the bar, and therefore humbly 
desire your lordship would please to spare me a 
word of the same side with Mr. Wallop. The 
case, that is, this part of the indictment, hath 
‘‘been put, according to what our information 
is, right by Mr. Wallop; but because there 
may be many words in the indictment, and 
there arc so, some of a higher nature than 
others, tlierefore 1 beg leave to put the words 
distinctly as they lie, and 1 shall enileavour, 
with submission to your lordship, to shew what 
wortls are in themselves treason, and wliat are 
not treason, though they ina.y be a great mis¬ 
demeanour, and highly punishable by the law 
and by iln^ court. 

Wy lord, though the statute of the %'> Kdw. 

3. does provide that lor the convicting of any 
for treason, there ^hall he an overt-act, yet 1 do 
not hold, nor do 1 think, hut that there may he 
words that are an overt-act, and consequently I 
treason, within that statute; hut then what 
sort of words these are, is that which 1 would 
humbly offer to your lordship to discourse of: 
for, my lord, it plainly appears that words in 
themselves, that are very evil and wie.ked, 
yet are not treason, nor are to he punished by 
virtue of that statute of the 25 Edw. 3. As in 
one Cro. 117. and 125. Hugh Pine's case.” 
The words there spoken by Pine arc* most e\ il 
and wicked words, yet by all the judges oil 
England they arc* agreed not to be treason. 

But, my lord, fora further determination 
of this point, what words are treason, and what 
not, give me leave to mention the statute; of 13 
Crr. 2. which I underetand to be the statute 
upon which the prisoner is indicted, ami the 
two branches ol‘ that statute: for the lii st 
tells what is treason, and -the second 
what is not treason, but only inisdenieanoHV: 
and that second hratich of the statute s^iys, 
that if any fiersoii shall maliciously and ad¬ 
visedly publish or atHrin the king to be an 
heretic or a papist; or that ho endc'avours to 
introduce Pojiery, or maliciously and advisedly 
by writing, [innting, preaching, or expressly 
speaking, publish utter, or declare any woids, 
sentences, or other things, to sUr up the people, 
to hatred or dislike of the king’s person, or the 
established governmeut; then he is disabled to 
have or exercise any place or office, civil or 
military, and be liable to such further punish¬ 
ment, as by the common laws or statutes may 
be infficied in such cases ; by which, 1 take 
it, the meaning to be line and iiiiprisonnicnt, 
or bodily puni.shmciit; but not the punishment 
that is appointed to the judgment of high-trea- 
8 on or loss of life or member. 

Att. Oen. My lord, 1 humbly crave your 
lordship’s judgment whether this shall be per¬ 
mitted, that the counsel should enter into such 
a discourse as this.* The question, 1 take it, 


that your lordship appointed to be spoke to, is^ 
\yhct 1 ier 1 liis indictment as to form he sufficient 
for your lordship to give judgment upon i’ But 
Mr. Pollexfea is going into" that which is a 
far greater point ; whether these words ab¬ 
stracted from all their unniendoa are treason, 
or noi* My Wd, the prisoner did not move 
that in iutcsI ofjudgrnent; and w liether your 
lordship expe<‘ls any such thing should be 
spokciMiiito, that was not moved or stirred by 
him, 1 must submit it to you. The jury found 
that these w'ords weiT spoken with an intent to 
depose the king. Whether that your lordship 
w ill permit it to be argued, whether such words 
are treason in their own nature, is of quite ano¬ 
ther consideration. 

Mr. Potlexjen, Good Mr. Attorney, Pray 
sjiare us. We come to shew that if iii their 
nature they import not matter of treason, then 
the innuendos cannot help them, so as to 
make treason of them. 

Att, Gen, Truly, my lord, I did not un¬ 
derstand that it was your lurdshiji’s pleasure 
the eoLinstd should have liberty to argue any 
such tniug, as whether the words be treason* 
being found to be spoken with such an inten¬ 
tion ; but whelher these innuendos have suf- 
ficieiitly been laid to maintain the indictment la 
point of form. 

Mr. Pollcxfen, If you leave out the words 
innuendo’ii, then sure we may speak to the 
words themselves. 

L. C. J. Look you, Mr. Attornev, either 
you mistake Mr. Pollexfcn, or I do; h\)r 1 tak:^ 
it, that hois euloring info the consideration of 
these woni.s as thej^ are laid in the inrhctmeiit; 
tJiat are iincerlaiiily laid, so as that they will 
not supjiort an indictment of treason. 

Att. Gen. My lord, he is arguing, that if 
the.y were spoken of the king, yet they would 
not he treason. 

L. C, J. ill he say so ? I dare say, he 
will not. 

An. Gen. He is arguing upon the statute* 
what woi\E are treason, though spoken of the 
king, and what not; which i take it, is not the 
quesUon now. 

So/. Oen. My lord, we humbly^ offer it to 
your lorilship, whether it he according to your 
lordship’s rule and iiitentiuri, that he was to 
argue whctlier the words ^verc treason ; or 
only whether the form of the indiotuieut, as to 
the inmiendos^ w'as good and sufficient. 

L. C. J. Taking the words to be sufficiently 
set forth in the indictiuent, and found by the 
jury to be spoken of the king, espeifially the 
last words: i)o you think we would suffer 
that question to be lUbated, whether they were 
treason or not? God forbid. 1 will nut sit 
here to hear that question at all so much as 
made or put,J*ll assure you. 1 took him not to 
argue at ail any thing that way. 

Mv. rollcxfcn. Pray, my lord, hear me; 
1 am going only to this; for I %vuuld not 
offer any tiling beyond what is fit for me to 
offer, and for the court to hear; But this w« 
say, that the words, the effective tvords, not 


* See vol. 3, p. 359, of this Collection. 
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80 sufficiently laid in ibis indictinont, as toi 
make tbem amount to treason, 1 am only 
going to that. 

L* C, J, Ay; that is the stiiicing part of 
the cpiestion, and so 1 understood bint before. 

Mr. Folkxjhi. IVly lord, 1 only mentioned 
that of the statute, that lliere were two sorts of 
words there taken notice of; to shew that 1 
thought these w ords w\ rc not within that branch 
that IS said to be treason. 

L. C. J. tvell, go on. 

Mr. Pitlieyfhi. I will keep myself to the I 
first clause the statute ; lor wbat 1 mean, is ' 
this, I'hat if these words come not witliin that 
first braucb, which makes the treason, then 
your lortlsliip eannot gire judgmem upon this 
indictment. For though, 1113 '^ lord, it may he 
the.se w<irds are estraordinary ill, and being ' 
spoken or ])reached, may have an ill sense or 
meaning wiili them ; yet 1 wt»uhl observe to 
your lordship, tiiere are other penalties and 
punisiuucms pro( idl'd for some sort of words, 
than there are lor others. 

But tiicc, luj' lord, let IIS consider the words 
of the first branch oi tlir., sUtutc. If so be any 
pers»)ii ilui*s compass ihe death, or bodily re¬ 
straint, or other harm m the kind’s person, 
or to deprive the king, or levy war against the 
king, &c. and tins compansmg and imagina¬ 
tion does expres:^ printing, writing, preach¬ 
ing, or malicii.iis mid advised speaking, they 
shall sillier judgiDrot of lugh-irosr.on. Now 
then, all that 1 would come to, is this, that tins 
snmo treasonable jnintin^;, wiiring, iireaciiing, 
<T speaking, must he ot such woids sliall 
intend the diuth, hodil^^lmri, icMiianit, or ini- 
prisonment of tht king’.s person, or lev 3 ing of 
war. 

M 3 loul, havi.'if^^ sfid this, the next thing is 
to rOinc* t<» the words Ihcmselves, and to take 
ihem they are in themseUes, without the 
innueuihis^ atui sec what llu‘ natnial sense of 
them will be: And we will fake them in the 
uatnral order as lho\ ar.* knd in the very in¬ 
dictment, and Ibumrti} ihrjuis. 

The* first pas:i»»ge of’ them is, ‘ quod Fo- 

* puliis,’ «N;c. (mt aniiig the people of Kngland, 

* the suljects of onr lord the king) ‘ m.ide a 

* flocking to the king (meaning our said lord | 

* the king that now is) to cure the Ling's evil, ! 

* which he coiihl not do; but we are tiny to | 

* whom thev sinndd conic, being Pnfc.‘'iA uod I 
‘ Prophets, that by our praters can heal tin; j 

* gfieVs of the people.’ Now, my lord, with 
hiimblc submission, it is plain that as to iheoe 
words, they have not in themselves any ten¬ 
dency to treason at all, w h;,t.soever refiectiou 
they may make upon tlie king; they are the 
words of a Priest magnd 3 iisg Uis own office, 
and libs power with <md Aliuiglity ; but they 
flo not coiuc up (1 think) to this crime, for 
which the prisoiicT at the har stum's accused. 

Then thfi next words that follow, are these, 

* Nos liabuinius nunc duos iniquus Urges 

* insitnul, qui pcrmiscriint Uumauaui .supor- 
‘ stitioneih intnire in coriun consjicctiijiScc. and 

* l\,o can be likened to none but wicked Je- 
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roboam.’ My lord, these, 1 do acknowledge^ 
ai'e very wicked and bad words, especiidly 
if they must be applied, as the indictment has 
set them forth, to the late king, juid his pre¬ 
sent majesty : Yet lliese very woids (undtir 
favour) wiirnol amount to the charge of high 
I treastin. I'bey desci've very severe punish- 
ineiit; but they seem not to come up to any 
thing of an intention, or compassing, or de¬ 
signing the death, bodily hurt, or impi’isun-> 
ment of the king; or the levying war against 
him. This I speak, iny^ lord, with submission, 
anti I believe your lordahipmay' be of the same 
mind. 

But then, my lord, the next words that 
follow, are the words (I suppose) that are relied 
c.pon, to make out this acciiNatiun ; ^ Ciuod si 
‘ ipsi starciit ad fuiidamciitalia, ipse non 
‘ iimebat, 6fc. I’hat they should overcome 

* their cneiriics. as ni former times, with rams- 
‘ horns, broken platters, and a stone in a sling.” 
These, my lord, seem to be the words in w hiclt 
the crime consists. Now, my lord, if these 
words in themselves arc so uncertain, or such 
as do not tend or relate to the present king, or 
the present government, to stir up sedition or 
nhcllion against them, then they will not he 
treason, because they do not so relate. 

Now, my lord, these uoids, if you take them 
alone without the former clause, *' Nos liahui^ 

‘ mps nunc, duos iniquos Ueges iiisiinul,^ &c. 
clascd with the innutndo^ that he meant the 
late king, and this, I .see not ^lossihly how they 
rail be said to ridute to the present king and 
government, to make them treason within this 
act. 'Which way can it hei* *■ If they would 
‘ stand to their jirinciph's, tlicy should over- 
‘ come their enemies;’ How ran they be in¬ 
tended to be meant of the I'.iog, and his loyal 
siihjeets ? 'flion lot us consider the words that 
go afore, whether they will help any thing or 
no; ‘ liabiiimus nunc duos iniquos Heges in- 
‘ sinuil’. These words of tliemseircs, stript of 
the do not express what two king's 

arc m< ant by them. If you take the words 
strictly, that ‘ tVe have had two kings now 
togetl'ier, in.simul,' as the word signifies, it 
must he two kings at one and the sumo time: 
ihit take it in the English phrase (as pcrliapK 
they would have it turned into English), ‘ Wc 
' h;'VC had now two wicki d kings together,* 
(inraiiing the late l)]c.ssed martyr, and his now 
majesty), then it must be, we have had now 
j two kings successively; but it is a strange 
thing to render such Latin into such English, 
which seems to be, in the nature of the words 
lheinse]vc.s, such as will l>ear no such sense or 
construction us that. And then, the * qui per- 
‘ ndscrunt Uomanam supcrstitioaeni iritrare in 

* ccrum conspectu ;* if the first words do not 
in themselves express what kings W'ei*e picant, 
these words that follow can give no manner of 
certainty to them at all; hor here is not so 
much as uny innuendo; nor can the wtirdo 

; that follow thorn * (qui as.si|ni]ari possunt,* &c. 
j which cun bo likened to none but wicked Jero- 
boatii) in any sort, shew any certainty to whoia 
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the words arc to be applied, or illustrate whom 
the speakfir meant. 

But now that which is the next clause, is the 
worst clause of all; * iSed si ipsi starent ad fun> 

^ dameiitulia, * Ipsi' in all ordinary con¬ 

struction ni' speech in all lau^uag'e, bein^ 
coupled to tlic funner words (and so I thiuk 
the rule in the {rraniuiar is and will be read by 
nuy reasonable person that reads) must refer 
to the next antecedent. And then, who are 
they that are last spoken of P It must be the 
tw o >vlrked king^s, let them be who they will, 
that were meant by those wicked kiu^.3; for 
lljcie is no other person that does intervene, as 
spoken of, to whom they should he ret'erred. 
The former words are spoken in the iirst per< 
son, and plural nuiiiher: We liavv had, speak* 
in^ in the name of himself, and they that were 
In.) auditors, and then to eonic with ipsi^ after 
he had mentioned two king's, who had suffered 
iVpery to come in, and were to be likened to 
Jeroboam, changes the form of the whole 
sp(M;ch. It should seem, according as it is 
laid in thci indictiiiOnt, to run thus, and then 1 
desire ^our lordship to eonsider the sense and 
grurniiiar of them ; ‘ >Vc* had now two wicked 
‘ kings together, who have snii’ered Popery to 
* come under their noses, we eaiiuot roin[)are 
‘ them to any but wicked Jeroboam : And if 
they would stand to their principles., then he 
' did not doubt but they should overeome their 
‘ uiciiiies, as in former times, &c.' AVhy then, 
if ijm, ui curdiiig to grammar, and ordinary 
reading, being a relative, must refer to that 
W'hicli went last helbrc, thm: is nuthiug in all 
thesi'iitiiicc before, blit. We, that is, lie and 
llie. peojile that heard liim, and the two kings 
that he spoke of; and the two kings h<*nig last 
spoke of, Jt inu.st in all grammar, 1 say, 
.sense, be iiiulcrstood of tlie kiiig.s. 'flien t 
ns see, what sense we can make of ii; ‘Vve 


dictment has not punned them, but has inado- 
them instead of that, to be quite'nonseuse, »up« 
posing tliem to have been a^token as the jury 
have found them. 

But, iny lord, if they do not well bear that 
sense, which 1 thiuk they should properly and 
naturally bear, if they had been right laid, the 
q IK‘Si ion then, whether we can make these 
words, as they are laid, to bear any such sense, 
as the king's counsel, by Uieir innumdos^ 
have placed upon them ? that is, if they, 
meaning his auditor.s ; * should stand to their 

* principles, then they should overcome their 

* enemies,' meaning tlie king and his loyal sub¬ 
jects. Truly, my lord, 1 cannot see how that 
can lie, how ipsi should be me; I and mine 
auditors should stand to their principles. 

But setting that aside, come we then to the 
main words. ‘ He did not fear but they should 
overcome their enemies.' The great force of 
these wonls lies in the word enemies. What 
is meant by enemies':' For all the rest without 
that, would not signify any great matter, witli 
submission to your lofdslifp, as I think : And 
therci'ure here comes the great burden, and 
that wliicli is the sharp sting of all this indict¬ 
ment. And to make enemies to signify the 
king and his sidijects, iny lord, is a very won¬ 
derful ninvendo^ as 1 lielicvc ever was attempt¬ 
ed to be made. So it seems to me, w ith submis¬ 
sion to your lordship; the word enemies itself is 
u w ord of so large comprehension, that it reaches 
to a ^TCiit pari of the world. God knows, man¬ 
kind is so very unliapjiy, as that every one 
hatli very many, and too many enemies. Who 
is not an enemy ? A man scarce knows ; it is 
well if he does. And this is a thing that’s 
uiig'hty bard, tiiat so general a word should 
and I have so heinous a particular apjdication. 

j 'fhere then iv’.sts the burden of the case, 
w bt tiler 171 iw res should signify the king and 


have hud two wicked kings, that have )'\t- j Uis loyal t.id»)rcl.s. If in thenatoral grammar 

* luillcd pOjicry under llieii* noses, that they 

* can be compurul to none but wicked Jero- 
•* boaiu: and if they stand to tlieir prinerdcs, 

' he did not fear but they (the kings) siioiild 
‘ overcome their enemies.' In all oniinary aiul 
lair reckoning, I cannot see how loey tiui 
mend il. Lot tliC ijnii mikNt rt'ler to tiu' 
and the ^ Eoruiii fuudHiiieiiiatite, 

" regum,' if you take these words, as they »!o 
Ilf ; and if they have any srM.se or iiieaiiiiig at 
all 111 tnem, tins is the jiruper and natural sense 
and meaniiig of ti^e.ii. 

Foritis pretiy hard toapjilytlic ‘Nos ha- 

* buiuius nunc duos iniipios * Keges,* to the 

* ipsi qui stareiit ad fii.^nlamentaiia.' In all 
probabilitj bespoke it thus, if it couliniied on 
m a discourse, which 1 can say iiotbiiig to, 
being only to speak to the words as they arc 
laid in the indictment, ‘ And if we do but stand 

* to our principles, 1 do not doubt but w e shall 
‘ overcome our enemies as formerly,* &c. But 
ipsi is a variation of the person, uuth according 
to all grammatical construction, we know how 
it must be expounded. The other seems to lie 
the natural reading of the words; but the in- 


the tlirmer words of * Ipsi starent ad iiinda- 
* Tneiitidiu,’ be, as 1 have shewn, to be referred 
t(. the as the last antecedent, then it 

1 mist mean, that the duos Beges would over- 
coiiiti their enemies, and then there is no hurt 
iii all ilu sc words, but whalsooviT was spoken 
is very commendable, and very allowable: 
But if you would take it otherwise, I see not 
how it can be done without the greatest strain 
in the world of so gencial a word, to make 
v/;o/;aVA'niean the king and his subjects. 

Now, my lord, let us .see how they intend to 
liclp It out, and that is, by these innuendos. 
Th(‘ nature of an innuendo hath been already 
opened to your lordship by Mr. Wallop. I 
shall not repeat any thing of that which was 
saiil before, for that I cannot take to be any 
service to the prisoner at the bar, to take up 
your Iqrdship's time in repetitions. The books 
have been cited, and reason itself w'ill direct to 
that; for must not a man bo convicted by liis 
own words, well as punished for them .^ ]t 
is not, sure, the skill of the clerk to put in an 
innuendo^ or of any one else, that shall be con¬ 
strued to make my words to bare any othar 
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fiense, than I that spake them intended them in. 
If the words are not dear, why thdi they ean- 
not affect the auditory, su as to have any evil 
induence upon them, t(» ineiie them to sedition 
or vebelliou; lor sensihle woids must influence 
sensible men: Ihit uords that are insensibh', 
Can have no iuHmmce at all upon rational crea¬ 
tures. Then shall an mnuendo make that an 
oflence, without w hich it was not an offence; cs- 
pucially so great an ofl'ence, as that of high- 
treason ? Surety not. 

Besides, my lord, all our hooks are against 
making any such construction. Hoil’s Ahr. 
1. part 84. "There is a wlndc liead^roll of ihcm 
to prove, that w ill not hdlN ^^herc 

tile words in theiijsdves Jiave any iueertainty 
in them. The bare setting down the ‘words 
witli innuendos are not an averment sufli('ient 
to maintain an action, or an indictment. The 
cases there are indeed upon actions of the case 
for words, wliich in reason are under the same 
rule. 

For, my lord, there are two ways to apply 
words that are uncertain, to bring out the tiue 
intent and meaning of them, to whom they 
are to he apjdied ; the one is by a colloquium 
precedent, and wlu're there is a colloquium 
precedent of such matter as will lead in the 
sanse of the words, which without it were not 
to be understood, there the laying that co//u- 
quium makes the words come to be sensd>le, 
and there is this rea.son for it, whenever that is 
done, the colloquium must corue in evidence, 
and must l»e ]U'oved : But 1 never yet knew an 
tnrtncndo oflered to be pren ed. Another wa} is 
this, where words are laid in a ih'cJaration with 
an averment precedent to he spc/keii of such a 
person, then the words, Aviih an innuendo 
that averment, shew sutficiently what is meant 
by them. If so be scanduiuus wortls are spo¬ 
ken, as to say, * Thy landUu'd, your brother, 

' your master, ;s our sen ant, your son, is a 
♦ thief,’ or the like: In these cases the words 
in themselves do not express tiie man of whom 
the scandal israiseil, hut tlicy give such a de¬ 
nomination of the man, that may by the hearers 
be suiiicieDily known. AVhy then, in that 
case, if in tlie declaration it is averred that the 
laiiitiff was his landlord, was his brother, was 
is muster, w as his servant, was his son, and 
that these words were spoken of him, ami 
thereby it comes to he made a)ipareiit to the 
court what is meant, and w ho is meant, that is 
well, and all that must he proved to the court 
upon evidence, or the action euunot he main¬ 
tained. By such means as this it is maile jdaiii 
and demunstrahle, that there can no iloiiht rc- | 
main,either with thecoiiitor tliejnry, towhoiii 
the injury is dune, and of whom the scandal is 
ptfered. And these are the only two wa\s 
|hat ever 1 could observe w'cn* allow«'d to he 
auifleient to maintain any such action : And 
there the innuendo comes very yiroperly in to as¬ 
sist the averment, or \\\vvQUoquia,n. 

But now, my lord, here in this case, here is 
DoUiingof that kind) hut only a hare innuendo 
thot such and such were meant, without either 
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a cBlkquium that there was a disoonrsc con¬ 
cerning such and such persons, or an averment 
that the words were spoken of the persons. 

My lord, I cannot tell what precedents they 
will oiler to your lordship of former or latter 
times. We have had hut very little time to 
look into it, and have not that recourse to the pre¬ 
cedents on the crown’s side that the king’s 
eounst I have. But, my lord, for precedents 
that may have past suh silentio ; without hav¬ 
ing the question stirred, 1 suppose, will not 
he allowed by your lordship, and the court as 

I irecedents against us. But I think there will 
1 C ii<» instance given, wherever any such 
thing came, in question, that ever judgment 
was given against the defendant. 

My lord, this seems to be the sense and na¬ 
ture of the words as they are laid in this in¬ 
dictment, slnpt of the innuendos^ and your 
lordship knows what u case we have now be¬ 
fore you. We are in the case of the life of a 
man, which is mucli lavoiired in law, and if 
there be any doubt or uncertiiinly, your lord- 
ship will lean rather Towards the favourable 
side ; and if, according to the rules oi' law, 
words to make men cnmiiial shall not be 
strained, or forced hevond their plain, natural 
meaning, sure they sliull not to make a man 
capitally so: k’or tlu; greater the crime is, the 
greater consideration the court will have to see 
that there he no strained, forced constructions 
to bring the Ido of a man in danger : And 
ther«dore I humbly prav^ that judgment may 
be avr(*sted. 

Alt. Gen. May it please your lordship, I 
am ol ccnnsel in this case for the king : and 
notwithstauding any thing that has been said, 
1 do conceive, that there is Jiigh-treason well 
alledgcd in this indictment, of which the pri¬ 
soner is found guilty against whom J must de¬ 
mand 3 ourjudgiuent. Aly lord, there is u great 
ditl’erence in this inalU^r ; that is, whether 
j the words arc treusun, as they were spoken by 
i him, and whether or no this treoKon, admitting 
j it to he treason, he well disclosed by this in¬ 
dictment ' For, my lord, 1 think to preach in a 
jnihlic assembly, that ‘ we have had two 
^ w icked kings together, who have perniiltcil 
'• 1’opci‘y to coine.uiiiler their nosc*s,’ and then 
to goon with it to ‘ Stand to their principles* 
(for so the words arc laid in this indictment) 
‘ and they should overcome their enemies as 
‘ in former times, with rams-horns, broken 
‘ platters, ami a stone in a sling,’ is a very 
high aggravation of such words. And, iny 
lord, if \ou remember the evidence, as J doubt 
not you do, it was all spoken in a public as- 
.semliiy, Ihd’on; 4 or 500 j»eopie, and they were 
spoken without any words intervening what¬ 
soever. These were the only words that were 
sjNikeij relating to this matter : So that these 
must carry their own prcgnaiii sense with them, 
of exriting the |M'opJe to .stand to their anus 
against the wicki d kings, or else they are of 
no sigiiitii aiion. And thus they are laid m the 
indietmcnl, and found by the jury to he spoken 
positively to stir up the people against thekiug^ 
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to depose hiniyand to raise rebellion within the 
kingdom. Thi^, I say, is positirely affirmed, 
and laid down in the indictment. But, now, 
whether or no these words arc in point ol' form 
80 laid, that the court must understand them 
. with relation to the king and government, and 
t as an argument to stir up the people, is the 
' question: For if they be so, then tliey are wx’ll 
laid to support this conviction of treason. 

Now for that, my lord, 1 would only fu st 
'^ay, they must either import treaison in them- 
aelves, or they do not. 11’ they do import trea¬ 
son in themselves, no addition of the person 
com^erning whom thc;y wore spoken, as that 
they were spoken of Ihe king, will mend the 
case, or make it better. Tiioiigh it be laid 
never so much to be spoken of the king, and 
tliat be never so much averred, yet if it he not 
spoken to disturb the govt'rnmcnt, or to raise 
rebellion and insurrection, the adding a tliou- 
sand times that it was spoken * de Domino 
‘ Rege,* would not avail. I’liey confess they 
have no precedents to produce, and I believe 
truly they have not: And so they only go by 
way of argiiinent, taken from actions upon the 
case for words; Whereas lliere is a great dis¬ 
parity in the case between actions of the case 
for words, and informations or indictmc'nts for 
words that are criminal (»r capital; and T know 
if they u ill look into the precedents that are iu 
print, in the entries, and in the reports of in¬ 
formations or indictments, they will find it is 
never, or very seldom, or rarely done, it being 
looked upon as to no purpose, or as perfect sur¬ 
plusage, to lay that such or such a thing was 
spoken, ^ De Domino lUge de Guhernationc.’ 
Hut in criminal ('uses, and not capital, it is com¬ 
monly thus, of wlucli there are multitudes of 
instances: That such a one 1>eing «f' an ill 
mind, to raise commotion in the kingdom, and 
stir up sedition, spoke these and these words. 
Th'is was the constant form in your lordship’s 
time, as your lordship can remember in the 
informations that were, f»r the indictments of 
persons that had sjioken words relating to the 
duke of York. 1 can remember when your 
lordship iiseil to say, * Never consult me, hut 
^ follow' the ancient prcc'cdenis,’ which 1 dare 
undertake to say are all thus, and so 1 shall 
shew by and by, it has been in indictments of 
ti-eason: And though, perhaps, one or two 
might at any time be otherwise drawn (of 
w'hich yet we can find none), yet, this hath 
been tlic constant form for any thing that 1 can 
find, and it is of very gpreat consequence to say 
at this time of day, that what has for hundreds 
of years together been the constant ]>racticc, 
ana way of indictments and informations, is 
not good, it were to turn all things topsy turvy, 
and to make great confusion in prosecutions, 
and the practice of* the law, in criminal mat¬ 
ters. 1 shall therefore shew your lordship that 
here is such a certainty as the law does rt'quire 
and as is usually practised, and tliat the words 
in themselves are such, that they must have 
relation to what we have laid down in tha in¬ 
dictment, and to nothing else. 


But then they delay down this for agronnd, 
which I think I may grant them very easily, 
and yet it will signify nothing to w hat they 
mean; 1 would wipe off all these 
leave them out of the case, for 1 never expt-ct 
any help from them at alt; and then 1 do 
agree that an innuendo^ without a strong, ur¬ 
gent averment that the people which hear the 
words spoke, and the court that are to pass 
jiirlgment upon them, shall say fbrcildy ap¬ 
pears from the words themselves, who was 
meant, and what was meant, will not siippoiH 
the indictment, nor has the verdict fortified it 
at all. 

Hut they, tell yon in actions of the case, if 
Jolm-a-8liles be called a bankrupt, if he will 
bring an action against the party that spoke 
these words, he must aver and affirm, that they 
were spoken ‘ de Qiiercnte,* of that particular 
person that doth bringthe action ; and so it is, 
the law is so, and the reason’s ])lain, because 
there are many .lohn-a-Sfilo.s’.s jierhaps, and 
the plaintiff that brings the action is but one; 
and therefore, if lie dues not show that the dis¬ 
course was of that Johu-a-Stiles, who brings 
the action, it is uncertain who was meant, and 
cannot be supported by a hare innuendo. But 
I take ithitliose cases, wherever the prece¬ 
dent averment is necessary, lliere must be a 
distinct proof of that averment, as if John-a- 
Stiles he railed bankrupt (in the case I men¬ 
tioned) and he brings his action, and avers the 
discHiurse to he de Querente ; and he calls wit¬ 
nesses, who prove the words to he spoken, that 
the tlefendant did say .lohn-a-Siiles was a bank¬ 
rupt ; and the court demands this question of 
the witnesses, but do you know what ,lohii-a- 
•Stiles the deieiitlaut meant ? and he shall an¬ 
swer, no, wconly heard the party say John-a- 
Stiles is a bankrupt: it is appaient that evi¬ 
dence will not support the action, for that aver¬ 
ment must he proved, that he that brings the 
action was intended, and that there was a dis¬ 
course concerning liirn. I'herc mdst be, 1 
say, the pi oof of the averment to make up that 
certainty of the application of the words, which 
lilt! law requires. And therefore in what case 
soever it he, if the words he the only proof, or 
if the words carry sufficient in themselves to 
shew of whom they w ere spoken, it is ridicu¬ 
lous to say there must be an averment that 
they were of such a one; because words cannot 
prove themselves. 

For, my lord, wherever words by strong 
and pregnant intendment do carry slander, and 
of sucii a particular pereon, there the books 
are express that there neeils no averment, that 
they were spoken of such a one ; as in the 
case of Fleetwood and Curie, Hob. 267, w hich 
is a rule for all cases upon actions of the case 
for words. Sir Miles Fleetwood being receiver 
of the Court of Wards, brought an action of 
the case against l.’urle, for that he (liuyiiig 
speech with one ^Vhorewood) did speak ol the 
plaintiff these words, Mr. Deceiver (Iftmendo 
the plaintiff) had deceived and cozened the king, 
&c. He did tliere alledgc ihe words to be 
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vboken of the plaintiff. In that case, upon 
Not Guilty pleauec), it was found for the plain¬ 
tiff, and it was mored in arrest of jud^fment, 
that it dirt not apfienr by the words spoken, 
lliat they w'ere spoken t»f the plaintiff: for, 
Mr. Deceiver harl no propriety to that purpose; 
and the Innuf/ulo would not make it rertain, 
when it appeared to the court, that the words 
would bear n(M.'eit.iiiity, thong'll he riid alledgc 
the words to In* spoken of the plainiiffin that 
ease : bccaiuse there may he many rleeeivers, 
or reoei\ers, aiul he must prove it particularly 
, r.;pokoii of himself. Hut then the book is ex¬ 
press, that after a venlirt, though he rlid iioi 
‘;i\er it was s|K)ken of him in lus .office, yd 
judgment should be given for the plaintiff, be^ 
r-aiise there is a pregnant, violent, certain sense',^ 
that mny lead the court and hearers to take it 
so to lie meant, and cannot l>o otherwise ima¬ 
gined ; and therefore the court will not ima¬ 
gine it. As if a man spoke of an attorney, 
that he is a knave, aiul spoke not of his ]>rae- 
lice ; why then the action w oift lie : but if he 
he named an attorney in the decluralion, and 
tlie hearers knew him to be an attorney ; in 
that case, it was ruled not necessary to ha^ c 
any such averment ; for the words themselves 
dill import it in the original c.a.se, that it was 
^pokon of him in bis offii'c, by the word de¬ 
ceiver ; that having an allusion and ironical 
cesembhitice to the name of his o(Hce ; and in 
the other case, because lUc hearers knew him 
to he an attorney. 

So, my lord, upon these grounds, judgments 
have gone in those cases, which they them¬ 
selves do so much rely upon ; actions b»r the 
case for words; wbci^wcr the words import 
pregnantly such a sense, there dors not i’p/*d 
such an averment. But 1 shall shew that In 
informations and indictments this cannot be ne¬ 
cessary, and the reason seems plain ; for here, 
as we have laid it, and as the truth is, we all 
know it,, there is but one king and one govern¬ 
ment ; ai.d when w ords arc laid to lie spoken 
to excite commotions, or rebellions, or insur- 
reclioiis, they are but external fleclarations of 
the mind ; the treason that he is charged with, 
that is inward, it is the thoughts that are trea¬ 
son. But it is true, the laying that alone, that 
he did so compass :uid imagine, without some 
outward deelaratio!! would not be good in an 
indictment, any more than the outward de- 
^claration without the inward intention. Hut 
the treason is, that he did imagine to raise 
rebellion and war within the kingdom, to 
stir up the people against the king, and to 
flepose the king, and bring him to death, anil 
deprive him of his crown and dignity ; and 
then goes the indictment on, and says, to the 
end that he might effect this treason, he spoke 
sucli and such words, which by tliat new law 
(ti^t Mr. Poilcxfcn mentioned)"will amount to 
tidInsoD in speaking, as well as writing. I say, 
^ is positively charged in the indictment, that 
be Hid thus aud thus speak to stir up the people 
to rebellion and war «i^ainst the king; and 
then come tbe words. If indeed any collateral 


wonls be spoken, which in their own nature 
import not a Icmlcncy to incite and stir up the 
people against the king, it would he naught 
with innuentfos ; a ml so it would he, if there 
were twenty avi'iineuts. But 1 think that thi* 
is as strong an averment a.s can be (what we 
all know to be true), that Ihcre is but one king, 
and one government. And then he spoke the 
words in a public aKseiubly, ‘ We have hnd so 
‘ nnd so. aiidil'llicy would do so and so;' 
which cnviiis forcibly and pregnantly this 
sonJ-c, that it cannot he intended lo !»e spoken 
agaiiwt any out- else, hut iiguliist the king and 
the gmeniment; espec.ally now after tlu* ver¬ 
dict, when the jurv fmd tfiat he did all this to 
raise up the people against the king. All the 
discourse is in itself iiregnanlly and for<*ibIy 
tending that way. 

Wy lord, w e are vow upon the form of the 
indiirtmcnt. Put the <*ase thi'rc are many idle 
evprcssioiis in it, ns 1 may grant there are; yet, 
i< the greatest part i»»[>ort treiisoii, seflitioii and 
rebellion, and are laid to b« done to incite tbt 
people to rcb(‘l!ien, ami so I'oiind by the jury ; 
then the indictment is tvell laid, anil judgment 
must he given for (he king. The tirst words 
arii highly derogatory lo the king, and must 
he understood to be spoke of him. If the pri¬ 
soner had though! ihe'-^e word*'' would not have 
heen lirason, if he h:id drurnrref) in the case, 
liy that, as the jun fmd it now hero, he would 
h;r.c ronlcshcd it to have heen spoken of the 
king ; twr if is ‘.aid, hr spoke it to the people, 
and lie spoke n ot the pfople of Kngland ; and 
to say tliac Popnlux may mean tlie king of 
Fraoce's people, as ]>ii. IVallop would ha\e it, 
c^rtaiulv no mrin can think that: Fin- when hr 
speaks in Kngiish, to an Ivoglish auditory in a 
imliKc rc'Ciublys Tiiat the people make a 
fijclcinj- \(t the king, how ran ihaf kb'.g mean 
the king of France ■' and how ran ilic woni 
pconii', fiy ar.y inlendment, bv.t a very roreign 
and rnc, he hitcrpreU'd t’l mean that 

th-' f re:..':* people should come hither, 
\r: t-i r'.'.red of the kintVf* c»il, when (as he 
^tiys) th:; French king claims socli a 
powr./No, That doert j;articii!rc*!y upon 
ocr kini.*-. 

Frn;,, let cs cjnsiihu* then, what po.ssib1y' 
cm iiit Intends.< nt ot tiics^* words he, fhal inl- 
low. ‘ U\: had now two wicked kings 

‘ t )gi ihcr: ’ Ai tor that objection of the W’ord 
ihrit it lueons together at one time, 
that surf; c;'.n Iriio very litlle in it, it being to 
be taken aceorfhiig to f'ommoti understanding’ 
in our dialect; and in Knglish, to say wo have 
b'.id now two wicked king .5 together, every one 
iviil understand it, we had ihem one after aii- 
othfv, bccauue we have liAii o!;o king at » 
tune. 

And then, my ]i;ri!, if the latter word* were 
left out, with subn-ission, I conceive upon the 
authorities that r.rc in our books, lliese word* 
would have been treason upcij the statute of 
«]ldw. 0. For, my loni, in a public assem¬ 
bly f>f people, u hich an unlawful assetrihly. 
as this was, to speak such words of the kiogt 
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ni'oiilil be treason. For put the case, be had 
collected a number of armed men at Hounsloiv 
Jleath, and there exhorted them to stand to¬ 
gether ; tbat.tlie king was a wicked prince, 
and had misgoverned himself in tlie aominis- 
^ tration of the government; I think that would 
^ be treason within the law. By the new sta¬ 
tute, to say the king is a Papist, plainly is a 
Pramunire ; but to say the king is a wicked 
king, and has misgoverned himself in intro- 
educing Popery; that is a step further than 
what the ail makes a Prmnunire; for these 
are words to stir up the people against the king, 
especially preached in a public assembly. 

Tlien, my lord, you will take all these words 
together; first, alter he had drawn away that 
gmt authority, and great power that the Irod^ 
of Heaven hath given to the king, in curing 
the king^s evil, and declared him to be a 
wicked prince, by suffering Popery to come 
under bis nose, and that lie was to he compared 
to none hut wicked Jeroboam; and then, to 
exhort the people to stuiid to their principles, 
and he did not doubt, hut they should overcome 
their enemies, what can be jdainer treason 
For it is plain, that he did speak to the people, 
to tlie congregation; and that can never be 
underslood otherwise by the court, nor by the 
bt^rei'S. For tliat interpretation, that the king 
should overcome bis enemies, it is foreign and 
ridiculous, and not to be imagined hy any 
body, that has either sense or reason about 
them. 

But, my lord, I shall leave all this (the jury 
having now found it) to shew what precedents 
we could prepare for your lordship; how 
things of this nature have been used to.be 
drawn : For vve have made, for the little time 
we had, as good a search as we can; and 1 
have found s<‘veral: And indeed, 1 cannot find 
one othei-wisc, than as this is. And lor late in- 
fonnatioiis and iudiclments, if you examine the 
clerks that now are, they will tell yon, that 
there is not one otherwise: Hut that if it be 
cald to he done with an intent to raise rebel¬ 
lion or war against the king, or sedition, or the 
like; and then say, lie spoke such and such 
words, that is sufficient. Hut I will shew your 
loidsliips some ancieiucr ]n’ecedeiit6, some few 
which will shew how the practice was hereto¬ 
fore. 

The first is 3 U. H. Uol. 17. in the Indict¬ 
ment against my lord Grey of high-treason ; i 
after the general charge of inacliinatiug the 
destruction and death of the king, and sub- 
Tei-siun of the government; it is said there, 
that proditork he did speak these words, 

‘ Tliat the king's grace sliouhi be driven out of 
‘ the realm, and the prince’s grace should 
‘ never succeed.* And it is not averred that 
these words were spoken of the king, and of 
the prince, nor was there any need it should be 
averred; for the woihIs plainly import they 
were spoken of them; and the laying it, that it 
was to raise sedition within the realm, was 
sufficient to make them high-treason. 

Then the is luy lor4 Cobliam’s Case, 
YOU 


9 Jac. Sessiobe Ima; for it is one of the great 
records that lie in the chest, amongst the Ar¬ 
cana. Hut by the book in the office, wc have 
a copy of it; but there is the record in the 
chest, and there it is, ‘ Postca^iie die Junii, 

‘ ultimo precterit, ac diversis ahis diebus et vi- 
* cibus, tarn postca quam antea, dixerunt, ^c.* 
(for there are other defendants), proditork 
‘ there will be no good till the king’ (meaning 
our sovereign lord the king) * and all bisenbbs,’ 

i meaning tiic children of our said lord the 
dug) * were quite taken away, Acc.’ I leave out 
the general charge of the machination and 
contrivingof the death of the king; but to the 
intent topffect that ti*eason, such .words were 
spoken without any averment, that they were 
srioken ‘de rege,’* There wa.sno mention of 
ihe progeny of the king before; or that the 
cubes that were spoken of were the king’s chil¬ 
dren ; neither would the words ‘ regalia pro- 
* genies’ answer the_English wwd * cubbs ;* 
which was a word abii.sively mentioned by him. 
Bui in that ease it was held to he a good in¬ 
dictment ; and sir Walter Raleigh was con- 
demnetl upon it.^ 

Another is Williams’s Case;f and that’s 
Very hkc our case in the first part; that is, the 
first words insisted upon ai'e laid positively tO 
be spoken of king James, hy an innuendo* 
Pascli. IT Jac. Hot. 40, there, alter the ‘ Ma- 
^ Chilians et intendens, 6cc.’ it is laid, that he, 
such a day of September, ‘ proditurie devisavit’ 
a treusonuble book called Balaam’s Ass; where¬ 
in there arc such and such pas.sages applied to 
the king by the innuendo. There is nothing 
said of that, to be spoken of the king, * de 
‘ rege ;* hul the words of the book canying 
tlicir own plain sense and meaning in them, 
that they must be intended of the king, ana 
the government, that was sufficient to maintain 
the indictment; and be was executed. The 
lanucndoi arc not material. If it can have no 
other sense, that is enough to maintain the in¬ 
dictment. 

My lord, in Fitzharris’s Case,§ which your 
lordship and all the court remember; part of 
the libel related to the duke of York, by the 
letters J). of y. and sometimes only called by 
the letter F, and the king himself by the letters 
C4. And the innuendo is, meaning our so¬ 
vereign lord the king; and there is notiiing 
averred in that case, and indeed there can be 
notliiug averred ; for by the import of the thing 
it must have that sense. 

Colonel Sidney’s Case,|| my lord, you’ll 

* Seevol. 2, p. 1, of this Collection. 

■|- See vol, 2, p. 1085. In Shower’s Rc- 
portof this (’asc of Rosewell, the Chief Justice 
IS represented to have saitl to the king’s coun¬ 
sel, in Williams’s Case, “ the book was dedi¬ 
cated to the king; aiid, I will tell you, that if 
you had laid it mat he spoke those words of 
the king, and you had proved only the words, 
I would have left it to the jury whether the^ 
believed tliat he spoke the words of the king.” 
§ See vol. 8, p. 338. H vol. 9, p. filT. 
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find to be the same: there's no averment; but 
the words of tlie libel are brought in with an 

innuendo, ^ 

And you have another indictment at Salop, 
81 Car 9. One Pitt was indicted of hi^n- 
treason, and convicted for these words, * If the 

* king should hang or banish any of the papists, 

* his tiiroat shall be cut/ This is laid in the 
same form in the indictment, as we have it 
here in our case. If you please it may be 
read Uiat he di«l ‘ advisate, proilitorie,’ speak 
such and such woi‘ds, * if the king,* meaning 
our sovereign lord the king, without any pre¬ 
vious discourse of the king, or saying it was 
spoken de regCp * should hang or banish any 

* of the papbts’ (quasdam personas 'mala dis- 
^ positas, &c/ innuendo) * tiis throat shall be 

* cut/ He was convicted, 1 say, and 1 think 
was executed, though 1 cannot directly tell 
that: but this is the record of his conviction. 

So i take It, it is, with submission, that the 
precedents go all along, both in criminals that 
are not capitals, in indictments and informa¬ 
tions ; and also in indictments for high treason. 
The charging the words to be spoken to stir 
up sedition and rebellion within the kingdom, 
without the help of any averment whatsoever, 
is sutheient; that is a sti‘ong implication that 
they are spoken of the king and government. 

And, my lord, as to these words they could 
not l>e laid otherwise, than they are in this in¬ 
dictment ; for this is all that the persons that 
are the witnesses swore was spoken. Youi* 
foi'dship remembers it, it was when they 
were here, they could swear no more. So that 
to have averred that he spoke to them ‘ de 

* rege et gubomationc,* tvould have put a proof 
upon us, that our witnesses would not ba\e 
conic up to. We must have provwl a discoui'se 
of the king and government, and a swearing 
of the words would not have been a proof ot* 
that. The jury has found that this was done 
to stir up i^ition, and to levy war; there¬ 
fore, 1 conceive, according to the constant 
course of the precedents, there is uo need of 
any averment; hot the words are well laid, 
•nd well proved, and he well com icted. 

To say, that enemies is a very general wonl, 
and that we have enemies of ail sorts, and that 
therefore a bare innuendo cannot make it mean 
one more than another, is odd in thi.s case ; 
for 1 would fain have any man assi^ me what 
sort ot* enemies he conla be thought to mean. 
In such a discourse he could not measpiritual 
enemies; because the instruments hat they | 
Were to be destroyed with, were carnal wea • 
pons, broken pitchers, and a stone in a sling. 
These arc not tit for overcoming spiritnal eue- 
0)168; But they must be such enemies as can be 
destroyed by such instruments, carnal enemies 
l^atare to be vanquished by outward force. 
And then what enemies can such a public, uii- 
lawfoX assembly have, but the governttient ? 
AU tW are ot'melr own side and party are none 
if Iheireiieinies. And it cannot be taken dis> 
tribntiye^Vf that every particular man has his 
ust is a foreign tiuderstandiog : but 


when he spoke to the congregation in a con¬ 
venticle. that foey should overcome jtbCtr ene¬ 
mies, being BO unlawfully assembled, that must 
be the government. And had he not told you 
before, who were the enemies that he plainly 
meant f He had said, that the king was a 
wicked man; and according as be represented* 
him, an enemy to God and man by introducing 
Popery into the kingdom. And you are to 
consider the time when, and the place where 
these words were spoken. We know that in 
these conventicles it has been the constant cry, 
that we should be all over-run with Popery, and 
the like: and therefore, that is considerable in 
the case. 

My lord, 1 make a great difference between 
words spoken in private, and words spoken in 
a great and large assembly. It is the same 
thing as if it had been spoken at the head of 
an army; especially when people meet con¬ 
trary to the laws of the land in deiiaDce of tho 
government, and gather together in such great 
multitudes ; and have such discourses and 
opinions broached amongst them. 1 cannot 
see truly, how it is possible to have been better 
laid, being sworn diroctly as it is laid ; and es¬ 
pecially being found to be all spoken to disturb 
the government, and to raise sedition and 
rebcifion. Tlierefore I must submit it to your 
lordship; and pray your judgment aguinsi the 
pri<<oiicr for the king. 

Sf)/. Gen. My lord, I beg leave to add one 
word on tbc same side. 'Jliat which 1 shall 
apply inysclf (o, is to shew that this is a very 
good iudictinent, in the form of the indictment, 
and that upon this matter which the prisoner is 
proccedc^d against; for it could not be better. 

My lord, the fact charged upon the [trisoner 
is as Mr. AUomey has opened, llicse words 
were spoken in a conventicle, * The pwplc 
* make a flocking to the king to cure the king*s 
‘ il, which he cannot do,* &c. These are the 
words upon which the prisoner was com¬ 
mitted : these arc the words upon which he 
is proceeded against; and these are the words 
which have heen found against him. And« 
iny lord, more words than these are not 
allcdgcd to be spoken by the prisoner, nor 
prov^ to be spoken hy him at his trial 
upon this indictment. Hiereforc, if these 
words arc high-troasou, this is a good indict¬ 
ment in substance, if it proves so too in form. 
And whetlier these words are not themselves 
treason, 1 shall not now speak, but shall only 
go to shew, as 1 said, that it is a good indict¬ 
ment in point of form. For these words are 
Ills crime, as spoken in that conventicle; and 
the only crime of which he was accused, and 
of wliicb he is found guilty. 

Now, my lord, let ns see how Uie indictment 
IS. He is charged with compassing, ima * 
gining, and intending to raise reliellion, and 
leyy war in the kiijg<]om, and to depose the 
king; and to bring tbc king to dastrueiion ; 
that is the charge of high treason, in the kind 
of it. Now, as that is the charge, it is Ol 
absolute necessity to alJedge an overt-act. 
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which must be proved too; and if there be not words, that they do not import in Ihemselveo 
an overt-act, the indictment is naught. WeU> such a meaning** And therefore, 1 Uiink, with 
then, the treason is compassing* the death of the submission, I have maintained the form of this 
king, and intending to raise sedition, and levy indictment beyond all contradiction; an.l not- 
war. What is the overt-act charged U|>on withstanding all their objections, it is a very 
> him ? Why, to bring such his wicked purposes good form without tlie words * dixit de rege, vet 
I to pass, he did traitcrously speak, publish, and dcpopulo.’ 

utter [the words of tlic act of parliament, in As Mr. Attorney said, it is noce^ary, rny 
13 Car. in an unlawful assembly, in the lord, in actions on the case for slande^, to aver 
V presence of divers of the king’s subjects, these * dixit de querente,’ because he must ascertain 
^ words that 1 repeated before to your lordship. the nerson of whom the w'ords are spoken, to 
Now, my lord, I ask ; are these words trea- be the very plaintiff; for there may be divers 
son in themselves, or are they not ? If they of the same name; and you must always, upon 
are treason ofthemselves, then the indictment a r^ord, ascertain the nerson, to entitle the 
is certainly good in form, without saying, that plaintiff to the action : out where words are 
he spoke the words of the king, or of the pregnant, and full of themselves, there needs 
peopleof England, subjects of the king. For no averment in such a case; wliicli without 
either they do import that of themselves, or such pregnancy would be necessary, and if not 
tlieydonot. If they do import it of themselves, done, the action would fail. As in that case 
the saying that he did speak them of the king, that was cited by Mr. Attorney of sir Miles 
and of the people, would have been irnperti- Fleetwood ; if it had been that the words wore 
nent and idle, because it is a thing manifestly sir Miles Ficetwood has deceived the king, it 
plain of itself. K they do not im[»ort this of would not have borne an action, unless it had 
themselves ; then had it been charged, that been averred to have been spoken of him as of 
they were spoken of the king and of the cozening the king in his oihee: because go- 
people, this must have been proved. nerally to say a man lias cozened the king. 

To go on then, my lord : il it must have been will not bear an action, it is so loose. But 
proved, it must have been proved either by the when he says, l^lr. Deceiver; the ironicalness 
words themselves, or by something else. If of that shall not excuse him, but rather de- 
it were to be proved by the words them- moniitrate both who, and what he meant; that 
selves; why then it returns to the old question, it shall be applied to him, a& doing it in liis 
and we need not alletige it. If it were to be I office. And, being so, it must necessarily be 
proved by sometliing else, then the fault is not \ understood to be a very great slander; and 
in the indictment, but it must be want of other then il needs no avcrnieril. SSo says the boi.k. 
matter than what our w itnc’^ses would prove ; So that where words arc plain and fiili, cicn 
which, 1 am sure, would have been a very in an action on the case, there nH|uires no 

g reat fault in us to have drawn upon ourselves, averment: but in indictments, tliey Udng for 
iut if the words iuiport of theiD.se]ves the offences against the govornnient, the very an- 
meaning tube of the king, and of the people cient forms used will govern the case, as well 
of England; then it is plain they make the as the reason and nature of the thing ; that no 
treason of themselves, and there requires no | one can be meant, by such soil of words, hut the 
averment. I king and the government: and for that 1 rely 

As now, for instance, my lord, to change the I upon the preceilcius that ha\e been cited, that 
words a little, to illustrate the case ; as sup- I the forms wore always thus. The preiedcnts, 
pose it had been charged in the indictment, with humble submission, where the overt act 
that to bring his W'icked purposes forth to effect laid in the ifidic*tinent, is by words spoken, that 
he did speak these words in such an assembly, it is said, * dixit de Domino Rege,’ ^c. There 
procure to yourselves arms, and make your- is not one that does ever carry it so, but the 
selves ready by such a day, and go to VVliite- forms are con.stantly in the same manner with 
liall, and kill the king; would any man have this that is now before your lortUhip, without 
said here,that it was necessary that we should sucli averment, as carrying plain surpliisaga 
say in the indictment that he ‘ dixit de populo, to aver that w liich the woi^s necessarily iiu- 
‘ vel de Regc,’ so and so P No, certainly, it is not port. 

necessary, bifcause the words plainly import To say, my lord, in this case, as we bear it 
their own meaning. objected on the other side, That these forms 

8 o here in this case; if the words them- passed * sub sijentio,’ and no such olvjectioii 
selves^ necessarily import to be spoken of the w'as ever made, 1 say, that is no objection to 
king, it is as impertinent here to say, * dixit de our indictment: for the argument sure turns 
* R^ge, dixit de populo,’ as in that case: because the other W'ay ; because the forms haw been 
it is no more than what they necessarily and constantly in this manner that ouro is, therefuie 
naturally import of themselves: which shews it is assigned, that what they offer, is no ob- 
that this averment, that they would have, is jeciion at all; for, doubtless, in so long a tract 
absolutdy immaterial; and, if it had h^ii oi'time, when so many learned men sur on the 
charged, would have required some other proof bench, and s( many learned of tlic king’s coun« 
ihan the words themselves. And so the fault sel attended the king’s courts, and so many 
cannot be, as they would alledge, in the form persons have been indicted, tried, and suffer^ 
cf the indictment; but iu the subBtance of the upon such ii dictments, who would ^have tfived 
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their lires,-no doabt if they could, by makiijp 
such advantagre ot‘ such an cxccptiou ; that is 
a strong argument, that it was never thought 
an exception. So that, besides the reason of 
the thing, tlic precedents are all with us, which 
bath always been accounted a good argument. 

My lord, a great many of us remember the 
indicliijcnts of latier times: patlicularly that of 
colonel iSidney : tliougli there is atiolher overt* 
act laid in that indictment too, yet that is no¬ 
thing to this case. If there bi^ but one overt- 
act laid in tbe indictment, it must bo proved 
by two witnesses ; but if there be several overt¬ 
acts laid in the indictment, and one is proved 
by one witness, and the other by another \y\t- 
iie«s, lli.it IS sufiicieiit to raaintaiu the indict¬ 
ment. Til ]>Tr. Sidneycase there was to 
one iiicl but or.<* witness ; an<l therefore it was 
necessary to lay anotlior overt-act, which was 
ju-oved by other wittiess**s, .^nd one overt-act 
conies to this point thiu is now in question ba- 
lWr y<nir Ivrd.si.ip. 1: iv in ibis form directly 
Tvitliont ttin a^'ermentihai tii.* w ir.ls were spoke 
or written • ile liige or de IJi-giiniric,’ but that 
the liook coritairrd so arid so : and the thing 
itself isptt.iL* itseli'of,wTiom it was meant. If 
tloTefore the words in that (Msp, being proved, 
were nec<‘ssarily to be applied to the go¬ 
vernment of Knglaiid, there need no averment: 
No inore d(.t s there here. 

My lord, not to trouble your lonlsbip 
further hi so plain a c;isc, Iho pvt cedents bring 
Ibns, and it being bninvn to be the consiant 
pnvcticc in point of form, I would fain kiimv 
what they would have h<id uii tione. Tlie wit¬ 
nesses swear these are the worils, and there 
arc no more ; Iiow then can we i'ramc u 'better 
indictinent, than upon the words that they 
swear were spoken i’ !lly lord, we pray your 
judjrment for the king. 

L, C. J. A\ ell, have you done on boUi sides ? 

Mr. Atiorvcif. Yes, niy lord. 

X. C. J. Truly tor my part, I think this is 
m case of great consequence on the one side, 
and on the oilier. 1 hear it is 4aid there av,; 
abundance ol‘preec*i]eiits m the case, some Invc 
been mentioned, and it is nrcc«:sHry we sboiild 
look upon these precedimts, before we dcliicr 
any absolute opinion. Tint, truly 1 must say, 
Mr. Allorncy’s precedents have with ino very 
little weiglit. An<J 1 mustdiirer from Mr. At¬ 
torney in another liung: for if in <’a.se the last 
words were oiii of the ease, of ^ standing to i 
‘ their principles, and overcoming their ene- 
‘ mies,’ do yon tliinU, that because it is said in ' 
the forepart of th(>indicUncnl that he intended 
the dcatn of the king, and to raise rebellion, 
and^:tliercforc .said, there ‘ were tw'o wicked 
‘ who sn/fcivd l‘opcrv mider their noses,’ 

l^d were to b(‘ likened to Jli>roboam; that that 
^ would be u good iiidiclmeni for lii«^h trcassui i‘ 
Then il were plain the act of parliament, 13 
Car^ 2. was made to no purpose. Fur though 
1 doubt not in the least, words may be an ovci*t- 
act of high treason, in compassing the death of 
the king, upon tbe stat. oi’Qr) Phlw. 8. 1 make 
no dlfiiculty in the world of that: so was my 


lord Cobham’a case, and so were the cases 
in Harry the eighth’s lime, ‘ We will drive 
the king out of England,’ or any thing of that 
nature: 1 say, that would he am overt-act 
sufficient to bring a man within the compass of 
the statute of 25 £dw. 3, because tliose are 
express words tending to the dcaili and de¬ 
struction of the king, the deposing him and de- 
pri\ing him ; anti they call him the king. But 
if a man comes and says, That such a one, 
with a purpose and intent to destroy the king, 
said these w'ords, That the king could not cure 
the king’s evil; that’s, not such an overt-act as 
to make good an indictment of high-treason. 
And tt» say, that tbe king introduces Popery 
untlcr his nose into the kingdom ; why it is a 
very higli crime, but it is prescribed by the act 
of parliament to be prosecuted only as a rnis- 
ilemeanoui',and punished by FmTnunirc. If'you 
look into that statute, you will find which way 
the words shall have a tendency, that are to 
convict a man of treason ; that is, that tend 
to till' imprisonment, bodily harm, death or 
ilestniclion of the king, or raising insurrection, 
and rebellion : or levying war within tlie king¬ 
dom, that is high-treason. But words that do 
not necessarily tend to any* such thing ; as to 
say the king is a Papist, introduces I’opery, is 
popishly affected, )>hrases that some people de¬ 
light in: that has a peculiar punishrneui ap¬ 
pointed to it by this act. And this is all taken 
cr.iT of, to sliew' tbe judgc.s how they sliould 
procceil, being careful of leiu ing it loose, in so 
great a case as high-treason. And the parlia¬ 
ment seems to be. the more careful lu it, Ue- 
eaniM' they make the treasonable words such an 
offcncR, during the king’s life only. Now, as 
Mr. Solicitor puts the ca.se, by way of lilustra- 
lion, in other words *, I make no difficulty, but 
to lud inon prepare arms, and go to TVlutehall, 
and kill the king, would be rank downright 
treu.son. Would any man in the world doubt 
to aver, that that were an overt-act ? No man 
li\ ing would. But if I will say, that to cam* 
pass and imagine the king's deatii, he bid them 
rise up .'xiid go to Whiteliail. and they should 
overcome their «j|ieiiiico, does that import the 
king ? There is no necessity of that. The king 
cannot be said to be an enemy, unless it he 
plainly declared by tlie party himself who he 
meant. And then to say% how could it be made 
better, no doubt oi‘ it, it might easily be made 
belter if it had been coi>sidfred of. For if you 
hud conic and averred, that these word# were 
spoken concerning the king and the people of 
ICnglaiid, certainly it wouhl ha\e made it more 
certain. 1 do not bind myself now in my opi¬ 
nion, by what 1 now tell you : but I am only 
breaking tbe matter. If you bad said, that he 
said, if we w ill stand (o our priuciplea, we shall 
destroy them, I think it had made the case 
stronger ten times ; but you have not so done. 
Indeed, 1 am not so fond in luy imagioatioci, 
os tbe counsel for the prisoner seem to be; 

‘ That wc have had two wicked kings toge- 
‘ ther, w ho ha^ e suffered Popery to come under 
* their nosesthat therefore we must run it up 
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to king Etbelbert, and I do not know who; 
no, that plainly in common English speaking, 
means two kings .succcssircly ; and it must be 
niade a strange, forced construction, if we 
should interpTetJt, that he did not ppecdi these 
words oi' the Irtc blessed Martyr, and his pre¬ 
sent majesty. And because enemies is in the 
plural nunilicr, therefore to make it nonsense, 
because one is destro^yed, if the words had 
been well laid, as they might, thcrelore it 
toould have no relation to him that was left, I 
say, would rnukc a strange forced construe* 
tion. That might be well enough, if the 
words had been pi-operly laid. But when 
you come to speak of enemies, innuendo, the 
king and his subjects ? how can that possibly 
hei^ For you had talked of nobody before that 
they are said to have a displeasure to; and 
therefore, without saying that the king is an 
enemy, to say, ‘ iSland to your principles, and 
‘you shall destroy your enemies,* innuendo, 
the king, is, 1 doubt, to stretch it a little too 
far. Blit whereas 1 have* (uit the words, how 
1 think they should liave been laid; says Mr. 
Sulieitur, The truth is, they were not so spoken 
as you would have them laid, but they are laid 
as they were spoken, and as they were sworn; 
and that is a point of fact to be fefl to the jury, 
whether tliey aimed at the king and govern¬ 
ment, nr not. Do you think that an answer ? 
For it VfOiiid he t)ie same argiimciit in an 
action ol' tin* ease for words: ^Yhere it is 
plain it must be ‘ dixit dtr ipiorcnle,’ you do so 
and so. My declaration must a\erii, and j 
must provt* jt to<> If 1 ilo not say d, though I 
pro\o it, that will not liiaintain the action ; if I 
do say it, and not provo^it. it wiil not maintain 
the declaration ; all is naiigiit: and w hat is 
there iimre in this ease i' if you had .sciid it, that 
would have rtircctoil the jury plainly, upon 
finding the words as laid in ihe indatniont, to 
have fnuud what was the intention of the pai1y 
hy these wonls. 'I'hesc are tilings (I must 
ronlesh) that wonderfully weigh w ith me. Jt 
is in a case of capital offenw‘, w here the life ot‘ 
a man is c^oncerned. ll‘ the preeeiients have, 
all gone so, there is some weigh!, in that: but 
if the |>reccdent.s be only siicli as y on hat c 
spoken ot, words ilirecily tellmg who mrant, 
they have no iiianrier of likeness to the words in 
this iridictmeni, b,-cause there they could never 
import any thing else. 

In thf;m*xt place, f am stiiml»led at another 
tiling, Mr. Attorney, and that is, the difi'erence 
of the persons iii one part of the wfM'ds, and 
the other. You have begun in the fust person 
plural, ‘ We have had two wicked kings to- 
‘ gethcr,’ and as the Latin words are, ‘ Nos 

* hahiiiiYius nunc duos iriitpios Heges insiinul/ 
but afterwards you say, and if they, ipsi, * will 

* stand to their principles, he did not doubt but 

* they should overcome their ciieniies.* It hud 
been best to have laid them, as (eerhiinly in 
common nndersUinding) they must he believed 
to be spoken, ‘ If you or wc will stand to our | 

* principles;* and then the very would 

have b^ more bensible and applicable. 
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Sol. Gen. But, my lord, it was sworn ashy 
the witnesses, that he said, If they. ^ 

L. C. J. The words say he preached, * We 

* have liad,* that is, he and the congre<;vation 
assembled, and then it is afterwards turned to 
‘ they.’ I make no difficulty in the world, but 
iliat ^ we have had two wicked kings together,’ 
was intended of the late king and this; and if 
it had been alledgcsl, that aBerwards he had said 

* we shall overcome them,’ and a jury had 
found that these words were spoken with such 
an intention, as is laid in the indictment, it 
would have been treason. But both in gram¬ 
mar and reason, when you come to say, and 
si ipst ^c. to whom should that relate? 
What is the English of ipsiY Is it we, or 
they ? If it lie they, in the. third person, there 
are no third persons spoken of, but the two 
kings, and they are the last antecedent. For 
my part, it does stumlile me, it is a thing of 
great consideration. 1 speak not, as 1 said, to 
bind myself in opinion ; but 1 think, if ye had 
put the word non instead oi’ipsi, it had come 
nearer to the understanding of men, both in 
grammar and sense. For 1 exclude myself 
and them I speak to, if i put it in the third 
person, and your innuendo (I said) can no way 
help it. 

Aft. Ge?i. Truly, my lord, I did not think 
that that did rest upon your lordship at all, as 
any objection. 

i. (.*. J. 1; does rest, I assure you, Mr. 
Attorney. 

Su/. Oen. if we had done otherwise, wc 
should not have laid it as the truth is, and the 
Latin do(»s not alter the case, tor the word 
spoken was ‘J’liry,* 

/.. C. J. Ay, but certainly he said, no 
doubt, ‘ you’ or " wc,’ if you will stand to 
J our principles, it’s non'^ensc else. 

S.)L Gen. My lord, I take that to he well 
enough, for here are three sentences. The 
first is, ‘ Tliat the people make a floi^iiig to 
‘ liieking, &c.. fiuod popiilus,&c.’ The next 
IS, ^ quod nos halniimus, &c.* And then the 
third i.s, * quod si ipsi.* Now ‘ quod* go¬ 
verns the particular sentence, and it being a 
particular sentence by itself, with humble 
subinibsion, it is go<Kl iii grammar, and in sense, 
too. 

L. C. J. Suppose you were to speak it in 
English. Mr. Solicitor; suppose you were to 
‘>l)cak it, * Now we have had two wicked kings 
‘ together, who have snifered Popery to come 
under their noses’ (meaning the late king and 
this), there perhaps the innuendo is Sensible, 
and, no dount of it, then he must mean them : 
hut to say, If they ‘ will stand to their prin- 
‘ ciples, iliey shall overcome their enemies/ 
pray to whom docs that ‘ they’ relate? 

Sol. Gen. My Lord, with humble submis¬ 
sion, you put the case of an entire speech, 
made in the person of the preacher, and the 
congr<?gation, and as the words were spoken 
all at one time. 1 would make it an entire 
speech too; but it seems to be several sen- 
teujCes, and therefore that differs the paae. For 
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taking it that these are three distinct sentences, 
they might be spoken in a several manner by 
varying the person, and so they were sworn. 
And suppose he had only spoke the last words, 
an indiclment tor this in the tliii'd person had 
been a good indicliutnt: and it' it bad been 
charged in that case, ‘ Quod dixit et asscruil, 

* quod si ipsi, <Stc., and then in evidence, t;ome 
and prove these words, would nut that liavc 
been good ? 

L. C. J. Truly, I think, Mr. Solicitor, if the 
indictment for these lust words alone had been 
in the third person, it is a question whether 
that might ha^e been *goud iiidictiiicnt, if you 
had come in evidence, and proved, that he had 
laid of the king and government, ‘ If you will 
‘ stand to your principles, you shall overcome 

* your enemies.* Though I deliver no abso¬ 
lute opinion of that, because there ought, 1 
think, to have been an averment, that they 
were spoken of the king, and the people. 

So/, (jen. In an entire speech, my lord, 
there the relative must be applied to the last 
antecedent, according to granmiar. 

X. C. J. And I think it must be taken to be 
an*entire speech, and you lay it in the indict¬ 
ment to be so, and then tlie rel«iti\e must go to 
the last antecedent, or else Hr. iSusby (that so 
long ruled in VVest-iniiister-school) taught me 
quite wrong, and who hud tried most of the 
grammars extant, and used to lay down tliat 
as a positive rule iti grammar, that the idative 
must refer to the next antecedent. 

Just. Withins. Mr. Solicitor, if you make 
it several speeches, then it is ten times worse, 
for then the latter part is so uncertain, without 
an averment of whom the words were spoken, 
that sure it can ne'*cr be made good. 

Sol. Gtin. SiipjMise it had been ‘ iilterius 
‘ dixit,' woiiid that ha\e made it a distinct sen¬ 
tence? If ilw-fiLild. our proof it may be was, 
that it was an entire speech, but yet consisting 
of se\eral sentences, and must have the coiii- 
mon understanding, as to their relation one to 
another. 

Ait. Gen. This objection of * quod ipsi, &c.’ 
was not moved by the }»risoner at the bar, and 
therefore we did not expect to sfieak to it. 

L. C. J. It is started here now by the coun¬ 
sel. And it is a question truly with me, whe¬ 
ther this can be any way sensibly applied, as 
you would have it. Surely the innutndo can 
never make it gooil. 

Alt. Gen. My lonk f say fling all the tu- 
nuendos out of doors, the words in themselves 
will do it. 

X. C, J. Why then we must see whether it 
be a good indiciinent in point of form, or ra¬ 
ther in point of substaiice, us you have laid 
t^e words, without saying they were spoken 

* de rege.’ It is a quebtlua or great weight 
and concernment both to the king and to the 
prisoner, and therefore we must take good time 
to consider of it, before we deliver a settled 
opinion. But Mr. Solicitor, you very well re¬ 
member that Staley*8 case was otherwise. For, 
ihbugh the words were, tlmaking of England 
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is a tyrant, &c. yet there it is said, and ex¬ 
pressly averred, that he spoke the words * de 
‘ rege.* 

Alt. Gen, Could colonel Sidney havemoTed 
in arrest of judgment this th^ the prisoner 
uow starts ? No, he could not sure. He might 
have moved for a new trial- 

X. C. J. Crrtaiuly (Mr. Attorney General), 
that cose comes not up to this. Where the 
words import in themselves that the king is 
meant, or any way circumstantially, it does 
necessarily imply that they be meant of no 
one else, and that would be good without the 
averment. Which was the case of colond 
Sidney, where the matter declared in the libel 
was plainly down-right relating to the govern-. 
meiit, that * if he did so and so he must re- 

* nounce his crown,’ and the like. How can 
that be applied to any but the king ? * The 
‘ people of England have committed the king- 
‘ iloni to his power, iSce.* Why, how can it be 
interpreted that any body else is meant ? 

Ait, Gen, Wlien will your lordship please 
to give judgment ? 

it. C. J. Mr. Attovnev, we will consider of 
it- h is usual, in cases of les-s difficulty than 
this, to take time of consideration. 1 do not 
say, but that looking upon the precedents, per¬ 
haps 1 may alter my opinion, and therefore do 
not speak this to bind myself: but we will 
consider of it. 

Ati. Gen. I look upon it that the govern¬ 
ment is greatly coucenied in this matter, more 
than ten such as the jirlsotuT at the bar. 

X- C. J. It is true, Mr. Attorney, the go¬ 
vernment is greatly concerned, and the pri¬ 
soner is greatly concerned, for liis all is at 
stake. I do say a good indictment might have 
been made, 1 am sure. 

So/. Grit. Tlii.s is the best wc could make, 
for we iiad no proof to make out any averment, 
liecausc these were all the words he said. 

An. Gen. Afler tlie jury hare found the 
words as laid in the indictment, was it ever 
asked of a jury, ‘ These words were spoken 

* of the king, or they were not, but you have not 

‘ said that they are spoken oi'tlio king, for it is 
^ not laid in the indictment Would that ever 

vitiate the verdict ? 

X. C. J. Mr. Solicitor, pray, would you 
have us give judgment, that the jury could not 
tiiid that tlie words w'cre spoken of the king ? 

Mr. Pol/ejr/en. The jury ha\eiiot foimd that 
they were spoken of the king, i‘ur there is no 
such thing uverrfsd. 

Alt. Gen. Nor they have not found them to 
be n(»t spoken of the king; hut they have 
found them to b<; spoken to stir up sedition. 

Sol, Gen. We ai-e never hound by Jaw to 
aver ^ that* that we cannot prove. And there¬ 
fore I )>ut all upon that dilemma; either the 
words imjiort of themselves tt> be spoken of 
the king, or, they do not. If they do not, if 
We had said, * dixit de domino rege,’ it must 
have been proved, and that would have been 
to have left it to the jury whom he did mean. 
And if they be not self-evident, God forbid the 
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jury shall be chained to find out such a mean¬ 
ing ; but if they are self-crident, they need no 
arerment. 

Just. IfoL Truly, M'e think it may be jjfood 
evidence to a jiiry, and it is every day done in 
cases of actions for u'ords. It is lei't to the 
jury to considci*, whether lie meant the plain • 
titf, John-a-Stiles, or any other : and the evi ¬ 
dence is helped by this, or that circunisUmce, 
where the words do not naturally import it. 

Just. IVa/cot. 1 do think that the averment 
'that these words were spoken of the king, is a 
point of fact that ought to be averred and 
proved. Might not the jury in this case have 
found that they were not spoken of the king ? 
If they had found that, why tliey would have 
acquitted him ; if’ they had found they were, 
and you had not allcdged it, why then they 
had found more than the indictment would 
lead them to. 

L, C. J. Well, this is Only by way of dis¬ 
course, not that we bind ourselves by our pre¬ 
sent opinion. Wc must look upon it. We 
will not give our Jiidgment suddenly in a case 
of this nature. 

Mr. North. Will your lordship please to spare 
me one word ? 

L. C. J. A\’, Sir, let every man be heard, in 
God's name. 

Mr. Not th. My lord, as to this objection, ‘ quod 
‘ ipsi' relates to the two wicked kings spoken 
gf just before, that cannot lie: for you take 
rfotice that these words nf the two wicked kings 
relate to the late king, and to flic pres<*nt, as 
the indictment says. One of the kings is dead, 
so that you cannot understand it to i><^ of tiie 
two kings, that should overcome their cne- 
aiirs, and therefore it most be the periple. 'I’his 
' Populus' being a noun of multitmlo, and tak«*n 
in the plural number, IpM will vciy well 
relate to it. 

L. C. J. Mr. North, the argiuncut turns both 
ways upon that, and certainly lie did not ex¬ 
press himself afler that rate. It is so loose a 
imag-togeihcr indictment, as truly I hive 
icarce seen. For my part, I would know how 
it come to pass, that we should not hare as 
much certainty in indictments, as wo lu;\ c in 
aotioiis upon the case? 

j4tf. Gen. My lord, there must be rertuiiify 
in all cases, and wc think there is eertuiiity 
enough ill this fur your lordship to giu; judg¬ 
ment upon. 

L. C. J. Mr. Attorney, I believe if you sat 
iU our places you woiiid not think so. All our 
books require gi’eater certainties in indictniciiU, 
than in actions on the case : nay, in causes tif 
this nature, we are bound by our law books to 
be of counsel for the jirisooer, which w c an* not 
in civil causes, where the prisoner ma^ choose 
biaowp counsel. And we have not one act 
of parliament to help the defect of ibrmiiig in¬ 
dictments, as we have in ciiil actions, but still 
in all the statutes made in Jeofails, there is an 
circeplion of capital offences, to shew that our 
itncestoi's would not help uncertaiuties or in- 
sAffifiieaces intbrm, where the life of a man 


was concerned. This sccins to carry a great 
consideration w ith it. 

Gen. My hud, T was very wdling and 
desirous your loniship should assigu tlie pri- 
JiiuicT fills learned counsel, because we did sup. 
pose they would have produced some prece- 
(h'uts of a better form than this: hut they have 
cited none. 

L. C. J. And you bare cited never such a 
case as this, Mr. Attorney. And if we can 
find no other like case, we must be govcnied 
by the reason of the thing. 

Ati. Gen. My lord, we hope you will ex¬ 
pedite it for the sake of the government. 

L. C. J. Certainly,! think it is vei^> un¬ 
certain who are meant by enemies; it may 
be Mr. Solicitor, Mr. Attorney, it may be the 
court, no body knows who it is: tor every 
body knows, that to preachers in conveoticlea 
and to those that meet there, the judges, and 
all that are for the support of the laws, may be 
reckoned to tliem as enemies. But when it 
is so uncertain who are meant, how can we 
supply it by such an innuendo: That there 
might have been a good indictment framed 
upon such words as these, as he in all proba¬ 
bility spoke them, and he justly found guilty, 
is no question w'ith me at all. And (as I said 
the other day, for the sake of the auditory) if 
he be guili^^ of speaking such words, and o 
treason in speaking them ; what will they be 
guilty of that w'cre present, and heard the 
words spoken ? They may thank Gotl, that we 
have a gracious king, that does not take all the 
advantages the law gives Iiiin against those 
that brc'uk his laws. 

»SW. Gen. My lord, your lordship was pleased 
to mention Staley’s cast* to me. As I do re- 
niciiiber li, it is not as your lordsliiii says: hut 
It is, That he, to [»ei*t*f*l hiii wicKi*il treason 
(speaking of the kintr) said so and so. Now, 
ir an avtrment be nccessjirv, this is a naughty 
avoniient; for it is not positively averretl that he 
did speak of the king. 

L. C. J. Well, we will look upon it. And 
I would ask^ou, Rlr. Solicitor, whether if he 
said (us it is most likely he <lid) if you will 
stand to yonr principles; and you put in si 
\\ hetlici' that w ouhl be good ? 

tiof. Oc7i. M} lord, we piit it in as the wit¬ 
nesses swore it. 

h. C. J. The^’did svverrlhe words accord¬ 
ing to their apprehension ; hut no doubt of it, 
in common fonu he must speak them as I 
say. 

Att.Gcn. They swore the words so; aud 
we could la} them no otlierwise. 

L. C. J. Well, Mr. Attoniey, will you more 
any tiling.^ 

Ait. Gen. No, my lord. 

JL.C.J. Then vve will consider of it. And 
take you back the prisoner; and you shall 
have a rule of court to bring him, when the 
court is ready for judgment. 

Then the prisoner was earned back to the 
King's-bench; and no judgment was given 
that term; but the next term M»', Hogewell 
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pleaded the kind's pardon at the bar of the 
court of King's bench: and was discharged.* 


The following is a Copy of the said Pardon : 

Rex V. Roseweli,, for Kigh-Trrason, 
Mich’, Car’ Rot. 133, B. R. 

Surry, w. Alias, soil' die I\Iartis, sciP septitno 
die Octohris, anno ivgiii Domini iiostri Caroli 
secundi, Dei gratia, Anglite, Scoliie, Frandep, 
et Hiberniae Regis, fitk-i defeiis’, tVc. triceshno 
sexto. P€?r qiiainlain iuqiiisitionem capt' pro 
serenissimo Domino Regc apud Kingston super 
Thames, in cornitutu Sun*', coraiii Georgio 
Com’ Berkley, Francisco Wythens Mil’, uii’ 
Justie' diet! Domini Regis ad placita curain 
ipso Rege teneiid’ assign'; Thoma Jenner Mil’, 
un’ Servien’ dicti Domini Regis ac legem, ac 
Recordator civitat' London; Adamo Brovn, 
Bar’, Francisco Vincent Bar’, Edvardo Evelin 
Mil’ et Bar’, Jacoho Clarke iMiP, Christophero 
Buckie Mir, Richardo Heath Servien’ ad 


coadunationibus, lUMprislonibus, confederalion- 
I ibus, fulsis allegantiis, trausgressionibus, riot’, 
iM)ut’, reteiitionibiis, escapiis, contempt', fal- 
sitat’, negligent’ eonceleainent’,,uianuteneDt*, 
oppresKioniniis, caiiibipartiis, deceptionibus, ac 
aliis, maleiactis, oH'ciis',et mjur’ quibusciinquc; 
necnon accessar' rorumdem, infra com’ pne- 
dict’, tain infra liliertal’, quam extra, per quos- 
cunque et qiialitercimijae habit’ fact’, perpe* 
trat’, sivc eonirnissii, et jier qnos, vel per qucni, 
rui vcl qiiilms, quando, qualiter, et quoiiiodo ; 
ac de aliis articiilis ot eirciimstanths, pneinissa, 

I et eorurn, ahquod \el aliqiia qiialitercunquo 
j coBrernen', plenins veritat’, et ad easdem pro^ 

I ditioncs, et alia prsernissa audiend' et exami- 
nand’ assign', seenudum legem ct corisiietu- 
dinern regni dicti Doin’ Hegis Angliic, per sa* 

1 crarxientiim duodeeitn jur’ proborum et lega- 
lium hominurn com’ prsedict’, qui adtunc et 
ibidem jurat’ ct oneral’ existen’ ad inquirend’ 
pni dicto Domino Rege, et corpore cum’ pra- 
dicl’, oxtitit pnrsrntat’. Sun*, sj. JuratoiTS, 
&f. The whole Indictment as in the Trial. . 
duod quidem indictamentiim Dominus Rex 


legem, Peti*o Rich, et Stephano Ilarve} Arm’, 
Justic' dicti Domini Regis, per lileras patentes 
ipsius Domini Regis eisdem Justic’ prieiio- 
tninaf, ac quibuscunque tribus vel pliiribiis 
eorum, sub inagno sigillo dicti Domini Regis 
AngU® confect’, ad inquirend’ jH^r sucramentum 
proborum et legalitim h<»miiium cq^i’ predict', 
ac aliis vits, toodis, ct tncUiis, ^lltus melius 
sciverint aut poterint tarn infra hfaertat', quam 
extra, per quos rei veritiis melius sciri potent, 
de quibuscunque proditionibus, misprisiouibus 
proditionum, insiiiTeciionihus, reheliionibus, 
coiktrafracturiK, tonsur’,](>tur’, fal.si.s fabrication- 
ibus,et aliis talsitat’tiiuiicta:liujIIS n'gm Anglia*, | 
ac aiiurum regnorum, sive domiiiiurum quor- | 
umeunque; ac de quibuscunque murdris, fe- | 
lotiiis, homicid’, iiilerfcctionibus, btiiglar’, 
raptibus mulierum, congrcgatioiiibus ac con-! 
venticulis illicilis, verborum prolationibus, 

* This case is reported also in .‘i Modem ^2 
and 3 Shower 411. Tlie foriiieroftho.se reports, 
after briefly noticing the arguments lor and 
against tbe motion in arrest of judgment, pro¬ 
ofs thus Curia; words maybe an overt act, 
but then they must be so certain and positive as 
plainly to denote the intention of the speaker. 
If a man should tell another that he would 
drive the king out of England, there needs no 
averment that such words were s[iokeii de 
rege, because they tend itumediaiely to depose 
the king, but if fie had sahl that he would go 
to Whitehall and destroy his enemies, that is 
not treason without an averment. Judgment 
was arrested,** 

In 2 Shower it is rightly stated, that the 
prisoner was pardoned, and at the end of the case 
the reporter says Tamcn queerc of the law; 
ftnr the strength ot the prisoner’s defence on 
Ills trial as to tbe fact charged was thought tbe 
tot of his case.” ISee the reports of these cases 
in Leach’s editions of Shower and Mod. Rep. 
awl the Editor’^ ROtes and references thereto. 


i nunc coram co postea, certis de causis, venire 
I fecit termiiiami', Ve. Per quod prierept’fiiil 
Vic’ corn' jirivdict’ n<ni oiiiitt’, iStC. quia capercl 
cam, si. Set*. ;ul ivspondend’, 6cc. Et rnodo, 
sell’, die Jovis pro\’ posi ties septimanas sancti 
3Iicha(*lis, isto eodem lei rniiio, coraiii Domino 
Rege apud M'estin’, vr-nit’ priediet’ Thomas 
Rosen ell, sab casiod’ eastod’ prison’ dc le 
Catelioii.se, ^Vesrnniisi’, la eiipis ciistod* 
|ir?paalca ex causa pra^dict’ cominis.s’ fuil vir- 
lutc brevis du'li Jtoiiiiai Rei;!:; de Habeas 
Corpu*., ail sii)>|icien4r et reeipiend’ ad barram 
Inc duet' in pnquia persou* suii,fjwi cmnnutlitur 
Man ’, Et slatiin de [ineans.sis ei siiperius 
iraposit’, alloquiir, qualitci se velitiadcac- 
quietari, dieit, quod ipse in millo est iade cul- 
pabiiis, ct iiidu de lioiio et malo poiiit se super 
patriam. Jdeo vea’ inde jur’ coram dicto 
Duiniuo Reyt? apud Wesim’, die Martis in 
octab’ saiieti Martini, per quos, <Scc. Et qui, 
&c, ad rccogn’, quia, Idem die# 

dat’ c.st pra:fat’ Thouue Roseweli, sub riistod’ 
pneiat’ ciistodi.s prison* de le Gatehouse 
Wesim’ itevum cominiss’, salva custo* 
diead' quousque, Sic. Ad quern quidem didlKi 
Murtis in octab’ saucti Martini, coram Do* 
mini Regc apud W'cstm’, venit prxilict' 
Thomas Roseweli sub custod* praifaP 
custod’ prison’ de le (laUdiouse Westm’ pr«e- 
dict’, vii lute brevih Domini Jti'gis de Habeas 
(JorpiLs, ad subpeiend’, ikv. ad ban am hie duct’ 
in propria persona sua, qiu coinmittitur Marr’, 
Sec. Et jur' piwdicf' per Vie’ com' pncdict* 
ad hoc iiiipaaellat’ exact’ ven',qai ad veritatern 
de prujmissis dieend’ elect’, trial’ et jurat’, 
dicunt super sacraiiieriUun simm, quod pr«- 
diet* Thomas Roseweli est cuipabilis de alta 
proditionc praidict’, in indictament’ pnedtef 
■peciticat’, niodo et forma prout per indicia- 
meiit’ predict’ superais versus cum supponitur. 
Bt quod idem Tho’ Roseweli tempore perpe^ 
tratiouis ultae jiroditlonis pnedici’, seu uuquam 
postea, nulla habuit bona seu catalla, terras, 
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sive tehcmenta, ad notitiatn jur’ prscdicl’. Et , comitcs, .lustic\ RalIi\os, nui inimstros 
fjuia curia dicti Domini Rcj^is hie de judic’ j ‘ii)siits nnprr Im-rvc]’, sj*u successor* 

9UO iude reddentr, nonrlum advisiLtur, (lies inde I suoium, occasione j)ni*iiiissor\ smi ct^rurn 
dat’ est prudiU’ Thoirne Roscncll, in statu f|UO i alic.njus, inolcslctpr, 0( casionetur, penuiWtur, 


Dime, Alc. usque diem Mercur* prox’ |m»sI 
ootab* Piirificafiouis beaiac Maria* Virjjiriis co¬ 
ram Dortiitio Uetre, iibicunquc^ «\:r. de jiMlic’ 
suo inde retldcnd% >kc. Ante <|uum dinn 
flictufi Dominus Carolus sccuiidus lii*x 
&c. diem suuni clansil extremum, el Dimiiniis 
vJacobus secuiidus super se suscepit ^ubema- 
tionem luijus regni Anj^liic. Et modo, seilu it 
die Morour’ jirov* post cirtub’ PurificalionTs 
beatcu Maria^ \ iiQiuis, islo t .ulem leriniuo 
corain Domino Hego apud ^Vc*stm’ vonit* pra*- 
dict’ 'J'homas Iloseu ell in propria persona sua, 
sub custod' praitai' eiistoilis prison’ cic Jo Ciau*- 
house 'Westm* pra?dict\ et udoqum’ ei si quid 
pro se habeat, vel diccre sciut, <piare curia liic; 
ad judic* super indietament’ prsediet’ procedere 
non debeat, dicit, quod dictus Dominus Carolus 
secuiidiis, l>ei jjmtia Scotiie, Kraneiie, 

«l Hibernian niipcr Kex, fult i defensor, ^Scc. per 
lirms suas ]»ateut’ sub inag-no si^iUo suo 
Anijlioi sijjdlat’, j^ereri’ dal’ apud >Vesitm’ vice- 
simi) octavo die Jaimar’, anno rc^’ni siii tnee- 
sinio sexto, de gratia sua speciali, ac ex cta-la 
scientia et uiero inotii sms, fiardonavil, r<:‘iiiisit, 
et relaxavit, ac per easdem literas putciitcs, pr<i 
se, hareil’, et successor’ siiis pardoiiabut, re- 
iiiittebat, el icJaxabat eiflem I'lioma' liosewell, 
per nomcn Tbouijr* Rosev.ell uuper de j)aroeb’ 
lie lledrific. in com’ Suit’ < 'Jt-rico, sen quo- 
(Sunquo alio nomine vel cojjl'nomine, sen :uldi- 
tioiic noniinis vel c:0{rnouunis, aut loci, idem T. 
Hoscwell scialiir, ceiiseatur, vocetur, sivo iiun- 
cupetiir, iiul iiupev sciebatiir. censebatiir, voca 
balur, sive nuucupabatiii\ omnes proditieries, 
ijua^cunque, unde ]ira*fat’ Thomas Rose u ell in 
leruiino Naiicii jMIchaelis jam ult’ elaps', iit 
niria dicU imp* r Ue‘i;'is, corain ipso fle^e apud 
tent’, eonvict’ sive atiinit'lutt; ae 
omnia (*t sin^'ulu iudietamenr, judiria. eoiivic- 
tiones, eoiideiuiiatiom‘>, execiltioiics, impriso- 
nament’, piuuliories. el onmes alias pti nas et 
poiiialitat’ quaicmique sti)Ki-\< l versus ipsum 
Thomarn Rosevvcil, f!c, pro, sive eonciTiieu* 
pnemis^fsseueorum aiique iiabit’, fuel’, unidil*, 
nave adjudieat', aut in j>osui-um liabeiiti', i\d- 
dend', farieiid , sive fuijiidieaml', lUTiioii oiii 


sen in aiiqiio ijravetar; volens quod eadem 
j litcra.* MIX* patent’, quod oinniu et sinqubi 
j ]»iTiin)ssM snperius inentionat’, bon*, tirin', 
j valid’, sidiicunt’, et edc/*tu:i)‘ in Jeg-e suit el 
ciiat. licet unnina cf odens’pradiel’ minus 
eci te ‘ ]‘ceificat‘ exisUint; qiiMlque parduiiaiio 
d!a in omniiuis cur' dieli nuper lleifis. et alibi, 
ijd( rpicn tur et adjiali.-etiir m benetieentissimo 
! si nsu, jno finuion exonoialione prsf-fai’''I’ho- 
! itije Itosevvcll, ae. iliam jdacitetiir et ailocetur 
j in oiuiiibiis eiir* iliili nuper Rcjris, absque 
j aliquo brevi de aJlocr..tione in ra parte prius 
I obleiit’ sive obti'iend*, non obsfarit’ stafut’in 
! parliamento, anno re}/;ni diet* nuper Reg*!* 

I decline tertio fact’ ct cdl*’, et mai obstante 
I aliqiio defect’ant aiiquibns def ctibus in eisdom 
j l.tcris patcDi' < <‘uieiit\ aiif a)iq’»o alio sttiUit*, 
aciu, ordinatione, prov isionc, proclamatume, 
sive rest}■!< tioue, nut alrpi? alia re, causa, vel 
malcTia qnacur.qiic in oonlia* Mode in aliqup 
non obslant'. Ifa tuincn quod dictus Thomas 
Rosevuh t,»r i)oif ct siitiie’ seenritai* dose 
bene g( rend’, a dat’ literar’ patent’ pra^dict* 
erga dii'tiim mipcv Iv’cgoi*:, hajrcd’, el sue- 
cessores siios, et cun<*tum populum suum i:i- 
venial, fpial* appunctuat’ iT limitat’ erit per 
(’apitaf dustic’ de cur’ pro'd’ pro trmporc 
existeiv’ JEt idem 'Micnvas Rosevvell jirotcrt 
liic in rur’ litcras pateiites juTcinissa testificantes 
ill lueC verfia: 

C’arolus spcundus, Dei gratia Angiiip, 
ScolijE, Fi-anciiC, et Ifiberniie Rex, fidoi dc- 
lensor, iftc. oinnibus iid ijiios pneseiUes literas 
iiostr® penriifMiiil, sahiUin. Scialis, qiiqd 
nos de giatia nostra spieiali, ac ex certa 
sejeritia, et iiiero inotu n(»r>lris pardonav imiis, 
remisimns, ct lelaxavimus, ac per prxl)t*utes, 
pro iiobH, lui'ivdilius, et suecessoribus nostne 
pardouauius,reniittimus, el veluxumus Tboiiiae 
Rosen ell, nuper de paroeli’ d«. Redritiein coin’ 
fSiirr’ Cler'co, sen qnoeunque al.o nomine vel 
oognomiue, sen lultUlione iiouimis, aut loci, 
idem 'fhonias Rosevved seiaiur, censeatur, 
voei'ur, sive imneupetur, act nuper f-ntbatui, 
eesisebritui vi'cribatui,sivemmcuji.ii at.irjmii es 
prodjtioiies qniiseunqe..-, iiiid<‘ jMu i'v.’ Tiiomns 


Ilia, et singula iiijagar’ vcisiis <]i< uuu ’riiomam I itOs4ni 1 11, in terioiuo s iu^-ii Rn haeiisjam ult 


Roseweli, ratione sea oeearioiu piji*missoi'urii, 
ajou eoriim ahquor’ vel alu iijus promulgat’, sive 
in posterum promidgaud', ac irfun' ei omiiimod’ 
sect*, querel’ Ibrisfaetur’, inipetiliones et tle- 
Fuand’ quwcunque, qua* dierus neper Rex ver¬ 
sus ipsum ralione pramii^^soriinu u eovum 
alieujUN, habiiit, habet, sen m Inturo iiabt'te 
poteril, aut hx‘red’ sen suceessores dicti niip(T 
Kegis iillo modo habiTt* poteiiiit in tiituro. 


idaps". 111 curia iiosnaeaniii nobis apud West- 
inonast’ tent’ convict siv-. attinct’ fuit; acom- 
tiia et Ktiigula indjctaim uta judicm coiivictioncs, 
eomirmpnaiioiies, (xeeutioiies, imprisoiuimeuta 
piMiitioiies. et omnes alias paiias. et pauali- 
tiUes qu'as-:uuque supei vel versus iusum Tho- 
main Rosirtell, dt, pro, sive eoncMueii’ 
j»r;eimssi«, sf a eorum ahqulbus liubit’, l.ict’, 
ddit’, sive ad|iidu’at’,Luuin }»osteruin Irabeiuf 


r<‘( 

aectamquo pacis ipsius jiupei' Regis, (|iitp ad reddend’, faiiend', sive adjudieaud’, net non 
m$um nuper Regein ver<5us priel'at’ Thoiu.uii i omnia ct smgula utl:i|;4ir’ vcMsusilier 'fliouiuiu 
liosewell pertinet, bC'ii pertinerc potesUK-'casioiie Rosevvell, ratione sen (fcrasione priemisstMuni, 
pmTniMSormn, st u eorum uliquor’ vel alicufiis; i st»a eorum aliqnorimi vel alien|iis pro:iriib,al', 
el tirmam pae<*m dirti niip<‘r Rrgis iri inde ; sive m postermii proinulgand', ae oou-Ji et 
dabat ct coneedcbal per easdem hieras pateut’, j omnmioti qoerel’, torislactur. iinpftiU- 
volens qiuxl idem Thomas Rosowcll per Vice- I ones, ei dexuand' qunecunquc, quK nos versjn 
yol. X. j X 
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ipsuniratloRc pnciiiiNr^onmi, r'»nn« alicujiis 
J’ahiiimu**., I'Hbnnti'* i n in ^’uiuro liabtM'C |» 0 " 
Ki.imiis, nnl ba-i'r<' r>t!i siicrrssor' nostri ullo 
uni.do hnb-r»‘ ni juiuio, ^ct'llmlqlle 

j»aei« % lini*" ?i'3 versus pneiat’ Thu- 
nmni IJosi \oti peviinniil, sea pertiticrc po- 
U vmt riinuiu' pranTnssunini seu €*oruiii nliipio- 
ruiif ^el alieiijiis; et firniam paeein rutslrani 
ei imlr ilainu^ <‘t oonccM-limas per praseiiles, 
noientes tpioil hloia Tliotnas Uosewell, per 
VirecoiTiites, Justiciar’, HaHivos, aut alios 
ministros nostros, liaTecluni, seu siiecessor’ 
Bostroniin, oecasicme pra iuissonim, sen etu'iiiu 
Blirnjiis, molesleHir, oeeasjoiietiir, s.‘U in 
alif|iio ^ravelur. Volent* ipioil li:v liltTae 
nostrse patentes, quoad omma el sin^nla prn*- 
inissa suponns inentionat’, bona-, finiiie, valid’, 
sufficient’, et eirectiiaV in leire sint et orinl, 
licet eriinina ct ofl'cns’ pnedict’ ininiis certi* 
spoeiHoat’ evislant, qiiodqiie Iijit jKirdonatio 
nostra in oiuniluK cnris Ji(»stris, et alihi, inter- 
pretetur et afljuilieetur in beneficentIssiino 
sensii, pro firiuion e.voiieratione pnelat’ 'riiomie 
Rosetvell, ae eJiuiii pl.icitetur i*t allocetur in 
oinnihiis curiis nosttis absque aliquo hievi de 
alioeatioiiQ in ea parte jHius obtciit’, s-ieoh- 
tineiid’, non obstante statiit’ in parluinHiU' 
anno rearni iiostri drriiuo lerlio 1 Jct’ et edit', et 
non ohstnnt’ aliouo defect’, ant alw^ liliiis'do 
tectibus in his lu^jris paternibus content', am 


aliqiio alio statute, actn, ordinatione, provisions, 
proclainatione, sive restrictione, aut aliqua alia 
IV, causa, velmateria qiiacunque in coiitrar’ indo 
in aliquo nou obstante; ita tanien, quod diet’ 
Thomas Ro^rwcll tal’ hon» et sufficieti’ secu- 
ritat’ de sc bene i;'crend’ cx nunc ertfa nos, 
hicrod’ ct siiccossoros nostros, et cunctuin po- 
puliitn nostrum inveniat, qua!’ appunctuat’ 
et liinitui’ erii per Capital’ Justic’ de curia 
pripdict’ pro tcinjiore existen’. In ciijus rei 
testiiiiuuiuin has litenis nostras fieri fecinius 
patentes, teste tncipso apiid Westninnast* 
V ieeshno octavo die Janiiarii, anno reg^ii nos- 
tri Iriecsiino sexto. (Per breve de ]}rivato 
si^illo.) Raukeu. 

' Super quo vis’ ctper cur’ hie intellect’ om- 
nihus, el sirig^ulis pnemiss’, eons’est per cur’ 
hie, quod pnediet’ Thomas Uosewell (sub ivn- 
ditione mentionat’ in literis patent’ superius 
nvitat’) de altis proditionihus piiedict’ in iii- 
dietiiment’ pnediel’ superiiis sjiecificai’ exone- 
nerctnr, et eat irule sine die. 

[ On the Rack of the I’ardon is written asfol-^ 
j lows': 

I Uta (’haria ]dacitatur, alloratin et iiTulii- 
hi'.ur de record’ eorain Domino Iteiye apud 
\» esim’ teriniiio saiieli Hilar', anno reifni l>o- 
tmni Ja^’obi secuiuh mine Re^'is Aiq^l' 
primo. 


510. The TriaP of Joseph Hayes,! a1 llic Kings-llciid), for Jiig]; 
Treason, in corresponding- will) S’ir Tlioinas Annstiong, an 
Outlaw lor Hisib Treason ; ‘Ui t'nARi,i;s II, a. n. i()Si. 


Mr. Hayes wa^ brought by llaoeas Corpus, 
upon the 3d of November, K»M1, fi oiii iIk* (lute- 
liou^ie, and m as arraig'ned upon an Indielmt l A, 
to this effect, viz. 


• See Sir Thomas Armstrong^ 1 p lO:^ 
of this volume. 

■\ In Arrnstroi’.fr's ])Ock.et, when he wiii, 
taken, a Irtler was found writ bv na\es, a 
banker in London, directed to another name, 
which was believed a feigfued out' in iL (Tcdil 
was tfiven him upon Hayes’s eorres[)ondent m 
Holland for money * he waa. desired not to he 
too lavish: and he was promised, tliat he 
should lie siqqdied as he needed it. Here w as 
an ubcttin^ of a man outlawed for iii'iison. 
Aliieh pains was taken on Hayes, both by j»er- 
uuasion and threatenin^^, to iiiduco him to dis¬ 
cover that whole caluil of men, that, it seemed, 
joined in a common purse to supply tliose who 
fled beyond se^ on the account of the p|«u. 
And they hoped to know all Monmouth’s 
friends; and eiil|er to liavc utLainted them, or 
at least to have fined them severely for it. Rut 
Hayes shewed a lidelity and eoure^e far be¬ 
yond what could iiiive het-n (‘xpeeted from such 
a man ; so hr vviw hroug^ht to a trial. He made 
a atroiig defence. The letter was not cvaclly 
Hke bii baud, it wax not addrosveil to Ami • 


* TL-id hr luing n falsi' Tr.illor a^alnsl ibr 
' kiii'.»‘, N<*. llie ;Ust of Ang'UsI, in llie .‘J.Mb 
‘ yrur "fib!' kinn, k no wing'sir 'I’iiomas Ann- 
* sliong lo b.'ne e.jAspircd llu d<:aih ol Ho- 

slronu. h’ll 1') lundhtT pei ^on iioiii whom h * 
perhiq.s ii.id It. No eiilrv w.i* made of it m 
Insbool's. noi o!’unv sum p:od m t.pon ii. Pot 
iiU iiKun <b‘ti ;i\ (' w:is, that n iMukoi oxaininod 
into no pii^on'.* om’' ins ; :iml iheiiline, wJioii 
inonei or good s(m mitv v.;is biougkl him, he 
gave bi!i> of f m iinug', <»r (eUtrs ol' ert'dii, as 
they weri' di sii'ed. Joili;ries prtssvil the ,}urv, 
ill lie imp< tuous way, to lind Hayes ginlly oi 
InglL treason ; hecause, thoiigli Iher.* w;eMjot 
a witness against Hayes, bill only inestunp- 
tioris ajipeared upon \lie proof, \ el, Jed'eneir 
said, u was pvoved by I wo witnesses that the 
lelUT was found in Arinsiroiig’.s pocket; and 
that was sutiicieiu, the re.-;l liiqieuriiig b\ cir 
cum.sfauees. The little udreruiee between th? 
writing in the letiei and his ordinary hand, 
was .said lo he only a feint to iiklc it^ which 
made him the more gmdy. He required th»^ 
jury to hiing him in guiliy . and .said, that the 
king’s life and sa(\‘iy dopendi^d upon tliis trial ■ 
so that ii they dij it not, lliey exp,,>i,ed the 
king to a new Ifve-I’lfii; with othci txlra- 
vagam/io*!, with which bis fury prompted him. 
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^ king, and to have fled for the {same, did trail- 
‘ croU!9»ly relieve, coiiitbrt, and maintain him ; 

* and for his relief and maintenance, did pay 

* the sum of the duty of his al 

‘ legiaurc, To tliis he [deaded Not 

Guilty. 

liul a jury of rnerehants 4 0 uld not be wrouftlu 
U|i t<» this (litch. 8o he was ac(|uittc(i, which 
uiortified the court a litth ; for they hatl reeU- 
oihmI, that now juries wen* to he only a point 
of tbrm in atrial, and that thej wert- always to 
iind hills as they wen* iliiHJclcd.’’ Ihivnel’s 
U\vn'rim(‘s, \ol’ 1, p. 

“ Ilayewwas a eili/en that he f .lefleries'] 
caused to he prosecuted for hij^h treason ; ami 
then, at the trial, apparently helped him otf 
with the Jury : which, it may be. was not with 
out reason ; for evidetwes, at such trails, oiii^ht 
to he above all exception; hut since nothing 
oew sprung at ilic trial, whirli was not seen 
hi*fori\ it was )ileasaiit to see a man hunted 
into the toils ainl tl'en let go : so suihh'idy may 
enemies hreono* fntMids. lipon uhat terms 
who knows '”’ North’s Life of Loid Keeper 
Guilford, vol.p. J07, 8vo edit, ol 

‘ Nov. 'h lotit. Joseph Huncs, rm rcljaiit. 
«*amr hy Habeas <'orpus from the (ialeliouse 
to the King's-hciirli bar, and wais arraigned on 
aij ]jnlo*inunt nf high 1 reason, for comforting, 
aiding, ami relieving sir Thomas Armstrong, 
a traitor; to which lie ]deude<i Not (.'uiltj, 
and his trial was ordered Friday, ”lst No- 
^eniher. * 

“ Nov. 21 . iVIr. Jos. J laves, mercliHiit, 
*'amc to his trial h\ a jury of the city of Lon¬ 
don, which, after a cliaMcnge ol was sworn; 
tin- ehieC e\idein‘e .igainst him wa-^ two or 
three jicrsoiis, who trstifu d as to sii 'I'homas 
Armstrong's g“Oing )>y i)ie name of Henry 
Lawrenee; and that the> had •'leii a hill 
eliargei] hy one Jos. H.iyes for loJ/ 6 >. o:i 
M r Isiael Hayes, hemg tlie inonev for 
guineas paid in London: then there was a 
h-ttcr iiieiilioiiing the same, dnected to Henry 
Lawrence, suhscrihed Josi'ph llay»s, which 
was found about .sir T. .Armstrong w hen he 
was taken • this w:is proved to he the pri»oii(‘r'.s 
hand hy one that Wiis forinerly Itis ser\ant, as 
also hy com])aring it witli other writings oi 
his. J'lic* prisoner’s defence was m making 
remarks on the cvnienee which were^cry per¬ 
tinent ; iLs also he called sex oral persons xv ho 
testified as to his loyalty, credit ami lK*havionr; 
^olhat the jury, after an horn and a half’s be¬ 
ing out, came in and found the prisuiiiT Not 
Guilty, so ho was dischargeiL” Narcissus 
Luttrell’s “ liricf Historical Kelaiioii,” MS. 

* The Katin Indictmcnl runs thus: 

* London sa, iluud Jose[>hus Hayes nujier 

* dc London mereator, ut falsus proditur contra 
‘ illuslrissimum ct e.xcellcniissimum Prindpeni 
‘ Doin’ Garolutn secundum, D<«i Gratia Angl*, 

‘ Scot’ Franc’, ct Hibernia'. I legem, cl iiuiin- 

* aleiii Dominiim sumn, liinoreiu Dei in cor- 

* suo non habnis, iicc debituin ligcunc^ sute 


Upon Ibe ^l.sl of Noxmitier, UhTl, he xxa* 
brought to trial, before the lord ehi«d' justice 
Jcttei'ies, judge Holloway, judge A\ ith'nvs, and 
judge Walcot; and the jury being ralU il, be 
chaliengeJ llic iblluwing pcs sous: SirTboinas 
Kicbard Libs, J’homas Langhain, 
Henry VVhistler, Niidiolas Smith, Tiiornu*- 
Soper, Thomas Fas.sci!ger, Henry Miuciiard, 
JVlcr Jones, Wilham Croxvch, IVu r Dex*i, 
Henry Lodes, AVilliam Fmx’iies, C'diailcs lirc- 
gorx, Wnilaiii IVele, I’ichard AA ui'don, 'I ho- 
tuas I’ory, J'lioinas Fien'chousc, Kicbard Bur¬ 
den, Joim Geoige, Jo!m Sicventon, llolicvt 
AAalkms, George Twine, TImmas Short, 
Uobcrl Toxiiiscnd, Janes Bush, Waller Mas¬ 
ters, Thoinas Lurkliam, i^dward Gooke, Wil¬ 
liam Fashion, John Flowerdcvv, John Greene, 
John (inee, Clearies Fowler, and James Smith. 
Ill all 

'j’he Jury sworn xvere, Samuel Sheppard, 
Daniel .Alien, Koxvland Platt, Adam Bellamy, 
Daniel Teuipicmaii, Wilham Dewmi, Ldward 
I'iggot, 'riniiiias Brailsioid, Fdward (’lieeke, 
h'dxvard Lndcrvxood, Uolicrt Masters, and 
VV illiam \V :irre»i. 

Thou the ludictiiicni being read, Mr. Dol- 


poiideraiis, sul mstigalione diaiiohca mot’ ct 
‘ seduri’, dilection’ xerrim plde!>itam, el iiatur- 

* aU-iii oIicmIiciic’, <^uas xerus et fidel’ subdil’ 
‘ diet’ Ih-.u' Keg’ erga ip>um Doin’ llegein 
‘ gcrcrct, cl dc jure gcivrc u nelur penluis *ul)- 

* l,aheii>, ct t(ili> X irihis sitis mteudeii.:^ paceiii 
‘ «‘t eMfimimiem trampiillnat’ hums regiii AngP 

* incjirut.iie, inole.niiic, cl perluiharc, rt gnci- 
‘ ram et rcbi'lliou’contia did' i> 0 : 11 'jlcgc-ii 

* sii^cit'ire iiioxcic, et giihi rnanou’ d** t’ 

' Dorn’ Keg' in hoe regii' Aiigl’ leie, a 

did' Doin’ Kegem a litiilo, Jionorc, et rc«»ali 

* iioiiuiie, con.ii’ iinperiar regrii mm Angf de- 
‘ ponere, dcjiccri.-, et xlcprixave, et oii 1’ Lorn’ 
‘ Uugem ad tuud’ destruction’ addtw.d 
‘ poiicie. 31 die Aiig'usti, anno reg' Lam* 
‘ Caroli .secuudi luim; Keg' iAngf, ^ce. 

‘ apud paroeh' suue.li MicU' Baj.si 'ii*xx, m 
Mvanla dc Bassishaw Loudon, ; aus scieiis,, 

‘ ipieiidaiii‘fhoiiuiin Aimstrong iiu^s r-U Lou 

‘ doll Milit’, vit fakum pvodilur’. jvM.v'nme. *'5n: 

‘ sjiiraxissc ct imaginal’ fuisse nmrti ii! et f' uil’ 
- destruction’ diet' J>om’ ileg’. et pro 
‘ proihlione prodiioiie liigam teeis..e. ipse jU'XiF 
' Jti|iami(‘s ilayes posteu, scilovt <!ieu* 

‘ dll' AugiiwSii unuo reg’ ihct’ Doin’ Itegis in me 
‘ 2.1 siipiad', et dixcrsis al’ diclms, tf xiciliu 
Mam anU'a tjuam postea, apud p'r.oeh’sancli 
‘ Alichacl’ Jiassishaw, in warviw ile iias.sisliuxv 
London pried', sen nUa*, iiudilio.'.e, sefirioM'j 
‘ et piMditorie jiraid’ 'l\ Armstrong eomfeiuix'i, 

* suDsiinuil, ct mauuleijiiu, ct pneil' J. IL ad- 
‘ tune et ibidem pro eoiuiorlafutno, sush n- 
‘ tatiuiie, ct iiiaiiiiteutuuie pried’ T. .A. siim»mim 
MiUiiigen’ ad centum et cpiimpiaginta Ida a-, 

* legal' iiioneA’ Angl’, mahiio'--., scdiiiese. cv 

* prodilorie solvit, ei solxi causuxu, eoiiiia 
‘ ligeaue’ siue debilnm, ac contra paicin dieV 
‘ Doiii Hegis nunc, conm’, et digmiai suuk^ 

‘ hcciion contra fbnuam staiuu,’ xc. 
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ben, as counsel for the kin**:, opened it to the 
jury, 

Wr. Attorney General^ (Sir Robert Sawyer.) 
Alter Sir Thomas Armstrong had fled, tbe pri- 
Boner relieved and atded hiin with money, and 
that, uiWr he was indicted, and sued to llie 
E.Ti^fnt ; besides, a proc luniatioii followed 
upon his flijjrht, w was a sufficient notice 
to :dl tlu^ kind's suhji^cts. Sir Thomas went 
by the name «d‘ lSeni> Iiawreiice beyond sea ; 
by that name the piisoiiei held a correspond¬ 
ence wiih him, and sent Inm a Idler, dated the 
Qlst of August, and i<*)Is him, he hud sent him 
a hill oi’ cxebunj;:** lor drawn upon Ids 

Lmiher, ?si:u'l IS ayes, who was ac(|uainled 
tviiii M*' riiomas, Jfn Were IK.l liir the.se r«- 
cvMi. and nourishing of Irair^ivs, they W'oiihl ] 
not luikaj .iiiisltaduns, us ihe\ do, 'fbe letter 
wasiolvc n aooni sn* Thomas, aiitl wv shall jnoxe 
it js ilie prison* r's haiK'-vvntnjg, and lliur .sir j 
J h‘Uiiu> uet ivt»4 llu.' iimmy. 1 liope you will 
tuki. I.’, eoi'.utmii' luis gi'ollemun, to 

s; i,' thr in ,,'i \\\ vJn, ii ; much supply 

iu -t' I*.0 i,r , k til.r-,ad. 

-*/r. IJ ill a* ariiiie>'dj Unit lie nevr-r 
knee „i I'ii M.as i i his hit*. 

1 .'I :i :ut‘ lihloi, (tat liiist sj.'T h'anas v/us 
r* ad, wh'iii ojs t 'ii.id Um «d .ia \ and 

iNir. (i! vu jn.'id a ol tlu knii;’spro- 

«luu..(»•<.i. ajai!,*,! Mi "l iu-iiiHs, datt'd the ,ioU' 

ei'.hine, 

'I lien 1. iLf! r\rt< uusswotTt. and 
b. d, lira. Ill Ip* Was-‘I ( ii.'vr ni 

twiiuany, vM.lj U.e loidtUaw, wi,outjjll»v 

till nau.t o< i'f.one s ll/.li, and sir'f. \ lano 

ll'i h( I !>. iIm n.MUi t* Ui t>rMr\ j.avU’i-m i, 
li nd ''Isr \i t ‘i Oi: o <* > •',{ i <! r \; Im• 4 :1 of.i 

latK*. Uj'i'ii .*)ir '-rid ii.M s, 1.1 .AiirarHl.nn, 
eal'i nr.-.M \ , ..n-; i\ \\[\^ l-a 
^ ‘ i-i i'..nu!‘‘ . I lo' l-ih! lni.». ij 


added, that he lodged a month in one Bria- 
cowe's hou^ at Arnaterdnni, where there wu a 
club every Tliursday ; there Were Mr. Israel 
Hayes, Mr. Ileuvv Ircton, one AViJmorc, 
fcimerlon, Dare, aiiif s(»me other llngltsh mer¬ 
chants ; and he heat'd them several tunes abuse 
the king at table. 

The Attorney General then shewed Mr. 
llayos a letter, saying, It may be he wdl 
save us the labour of proving it; hut Mr. Hayes 
dasDwuiiig it, Mr. Walpole was <»illed, and Mr. 
1 layes said, 11 e was my serv uut, and weut away 
atler a rate’that possibly would not be al> 
low'cd. 

WiillyOtc te.stilied, that he served Mr. llayos 
almost four years and three quarters, and did 
bdievi* the letter to be Mr. IJaycs’s hand. 

Jlfu/ci, Aly lonl, in uiallefs of treason, I 
hojH* you will not admit of comparison of handa 
and behef, for ev iikijee. 

L. (\ J. A’es, no doubt of it. 

Httj/tf. It has not been so in other cases, 
that have not been capital; as particularly in 
the liiidy C’arr's rase. 

y.. ('. J This is u nnstaki*, y<»u lake it from 
Ali^tiijon Nidnry : hiii vvilhoiil all doubt it h 
gi ( d evklci're. '■ 

IK////»:;. f K»mpari-^on of liaiuh wa# 
j a]^>^.^.d ihr jiood ividrorr m <d>lcnian’s caNf-d 
] If ii/ts. 'fiiat, vMlli subiiiission. vastly dif- 
j t'l r*-, thosi jriirrs \v» )(* 1‘onnd m lusowuous- 
; lody ; lliis was j.i»i t'oiind in m\ posM-ssioiK but 
in .iiM.tluii ni.iiiK, and in .iiiothrr outiou. 
i Nil // '/’/n'o?’, coiinsol lor the kinii'- 
i gtfC'.'tna.i was a trfider wuU thr lOast-India 
I (.(MKj'iioy, and inadr looharls with thrni, 

, ai.uii u* i iio'M'd m liu ir biMik.s ; wevviUcoui' 

I pnn tiiMii V iiji itr* V niiMn in ihis letter. 

, 'fin* <Sri-jeu'!! Ihro r ideil llartiiati 
• and '!( i<i iudid «•) lium where ihe 


V IS r. -I'.’.i iJ, ,.h M jdi Ii ', ..ij 1 ii v,ass'g;.i d j 
do.ej(,i }lf'.\»s* .fjiil 14; !• !i v'l'i li, and ■ 

I e -V V :« ',0.- ' ' l'* Ml Th-nn.is, by ' 

\i\L n..iae of Laivi itrc., rU . a on i i.oned ilu j 
Mo iln -.id -Mil 'n» ( It V . . 

il ' C eniar. ; *’• then deli- 

V( i‘k‘d a [) i< L.l ni !► r,o , Ml > the l^‘llJl, and 
sv ore tJMl lie I'-s e.i< t! 'lu :n t.t .In' l.».d (iodoU 
p!a;), uwd ti.ey i:‘d |»et n evir s.iiet; ni his 

'i hv J .ore! ffi.'oV/e.7 Uieii Ir-lined, tlml lie 
ri't'iv'id liueo leUe'’- produced m cit.iri, tVoin 
Mr f oe aasile, 3 lr. t hudley *s senriary, who 
told him ihey wort' taken aljeiit sir I'iionias, 
that (»ne td Ui; m, \viih,)iit any iiamr, in* ntiiMu d 
160 g.iirjt . s reTun.e-! t«- Ih lny Luiuvncc. 

(. tystillcd, tiiat \w vv.is present, when 

the se«uit ot l^eydtn app:<^liended sir T. A. 
ami that the leUers wcie taken out of his 
pocket, and lie hii*i,>eil dtltvkved tliom to Mr. 
iMindlcy, who sealed them up, and sent them 
by him, totlie hnd (iodoljduii. 

Charii's Duz'ts tt-titled, iim taking boat from 
AniiSterdiim to Uoiterdam, Ik. met iM'aelllaves 
and sir T. A. coming to ukc boat, and * sir 
'fhotiius went with io.n in the boat, and he toi/I 
tbviiL Inc naiue wa£ Uonry Lauicuce. Davis 


ho ip". n i, ; , lid du'\ pr'MhiCi’il iheni. 

■ n ■’i.ieil, j!) I Ik’ kiirvv Mr llayt.*;, 
utnl tli.o lit 11! idi sevLi'ai i oniracis lu loo:'>. 
a .d .is i li s'w h..u ill S'panilui lOJIo, t>uh- 
scrdii' hii I,.Old t«» a iiook of the i onipan> k, 
shewn to min 

li sidu'd, thnl Ik' is potter in the street 
lo thr I'i.ist-liulM < .ompany. aial tliui lie saw 
'Mr, rj'iyr"! w'liie his liand to a hook shewn to 
limi. 

(.!.<pt {irodnof d n note, which ho 

said was ^Ir. Ih^ya . ’s, and lliat he snp|iOM'd it 
to he his haul), atui eontpared it with the luifld 
in the iniok, and said, that lit* di-livejeil tiie 
gooiis upon It: and W alpolo then iiuid, ho bi - 
ill vtd it lo he Mr. fitly esK hand. 

Tlien Mr. SluKtiiuuit was callrd, and they 
sliewed him the littei, and he said, Here ir> 
,loKe]di Hayes will, but 1 do not know it to be 
hi.^ hand. 

'rhe f!oninion Serjeant said, that Mr. Stur* 
divuut swore he did know iMi. Jiayeh*s hand, 

* See tin* Proceedings in Sidney’s Case, vtd. 
th p. «1R of this Collection. 

t As to the truth ol tliis assertion, See €ol«> 
man’s case, A ol. 7, p. x of this CollccUon. 
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bcfoi^e tlie strand jury; blit Mr. Stafdivant af- 
flnncd, the common s^rjcant was under a 
miKtake. 

"ITiyii sir Joliii Trevor called for Mr. Har- 
dresse; but the common sorjeaiil answereil, 
'1‘hat he was out of town before lie eould be 
served with a sul)|)(Piia. 

7'hen the Letter was read, it was suhscril>ed. 
Joscfih Hayes, and dated the 31st of Au^rust, 
16o;J, directed to Mr. Henry Laurence, senior, 
af Amsterdam, and hejjan thus, ‘ Sir, at your 
ilesirc 1 have sent you a bdl,’ *kc. 

Tin; letter and the Knst-India books were 
llieij hliewn to the jury ami to the prisoner. 

U'lt/es denied the letter to h.* his writiiiir, and 
said, It is very stratiK^e i should not know iny ' 
own hand ; may not counsel be admitted To ! 
dead, Whetlier comparison of baud', and be- 
ief arc any evidence in criuunal causes ? 1 
have been informed, it hath been denied to be 
evidence. 

L. C. J. You are under a mistake; some 
body has put it into your head, and pulfed 
you up with a vain story ; there is no such 
tiling, it is a fiction, a ineer whim, only said l)> 
>lr. Sulriey, and no ground in the world for it" | 
iic/vf.s. Was ii not so in the case of my 
lady Cnrri* There is a reeord oCthat I suppose. 

L. C. J. It oas not so. Don’t talk of it 
there wa*: no ijuidi tiling’ at all. (Comparison 
of luutds was aliooed f(>r j^ood prool'in Snl- 
ney’s ease. Ue must not alter the law for 
aii 3 body. 

Au, (Un. Presides this-e(>m[iaTison of hands, 
shall give an accounr of the correspondence 
of the prisoni*! \ brother, ami that he n f»*i\(d 
the money of him. Mr. (.’ommon Sisjcjint, 
Where liiid \(mi tin's paper 

(if'Ye St'rj I had ilu in Iroiii my lord (ioilol- 
phin. This is an aceount of the vts-eijit and 
dishursement of tlie money ; shew it Mr. (iiiii- 
siable. 

i'onUiihlt This is one of the papers, which 
vi'is liikon out ot'sjr A.’s pocket. 

it being’ shewn to tin jury, one of them de¬ 
manded, wlieiher any out proved tlic hand that 
was in that note^ 

Att. Gtn. No; but Fncris swears, (hat sir 
r. A. shewed him a bill, subscribed Joseph 
Hayes, fer so many hundred (Guilders. 

Com. Si rj. IL- says, it was 16U odd pounds ; 
now, the sum ol this note is 301/. bs. which is 
the change of K>0 guineas. 

llat/a:. Here is nobody proves this letter to 
be luy hand, positively : they only prove it by 
MOiilitude, and eomparison, and belief. 1 con¬ 
ceive thcr<‘ is hilt one vviini ss, that that letter 
v,:;s ibimd in sirT. A’s hands, livens says, Im 
saw a bill had rny name to it. JSir, \oii did not 
know me, nor ever saw my band f 
Evens, ^o, never in mV life. 

Hnijcs. It is only an ev idence of re[uitation, 
he heard it was niy bill; you saw no monev 
jKiid upon it, did you 

^ h was in Trinity-Term lODJ). Anno 31 
Laroh 3. l Sid. 413. 


1 Ever Is. No ; but I saw a letter from Mv. 

Israel Hayes, that g^avc .some account <4' it. 

{ Hatjes, All tins is but similitude and eircuin- 
■ stance: and 1 ihoutyht in case of treason there 
ought to he two witnesse.s, and hope you m uI 
, let it be so here: here is no eviilcnce but ii\f 
! letter, and that is not two witness;.s ; tlui>' is 
no body has proved the ‘ knowingly’ ii> the m 
i diotment, that runs, that 1 know sii T. and 
' his ti fiisoii: that ought to he proved, hut I um 
sure it is not. Your lordship says, that the 
indictment and tlie proclamation arc sufficient 
notice that he was a traitor : that may arluiit of 
counsel li# debate it; there ought to he wP- 
ruMses that could shew me to he concerned 
with him ; which nobody in the world can 
prove, or that J ever saw him ; and that wit- 
ncs-s, who says, he saw the hill, or tins Icttei,- 
dock noi know that I wrote it ; there art' them 
that say they iicard of money paid upon this 
hill, but there is iiol one of them says, he saw 
any money paid : and these are several wit- 
iic.sses, every one to uscvcrul thing. IJere is no 
proof hut hy the East-India porters, and those 
who say, they hclievelhis letter to be my hand ; 
iioboily .says, he .saw me write this letter, or had 
any correspondence with .sir T. A. If they 
pr^UMul tlieie w'as money paiil beyond sea ; is 
this indiutinent well laid, lor it is laid to ht paid 
in London!* The payiucnt of moiu'y beyond 
sea can lie no evidence ot fac.l upon this indiet- 
ment: lor tlie jury of London ure to enquiiv ol 
matters arising in London only. If 1 am to 
he tried for payment of money heyoud tlie st^a. 
tlie fact should have lieeii laid tlieif.and the 
! trial ought to [Uoceed upon the statute of :f'; 

I fl. 8. <‘ap. a. The indictment siioiild lie taken 
i by special commis.siou from the king, and tUc' 
trial be in the county that the king slumhl 
! choitse. 1 di?siiv <*ouus('l upon this point. 

; L. C J. No, it IS an idle whim, and I would 
* fain know ilie ctuuivcl that put that foolish iio- 
I tion into y our head. 

I Ihiyts. h’ you will allow me counsel, you 
I shall hear who they are ; I have been iufonnefi 
llic law is so 

I /. C. J. VVe are ofauotber opiiiiitn: it 
any vtiuiusical iioiioii" arc put iiito you, ly 
some enthusiastic counsel, tlu‘ court is not to 
take' notice of their rTOtclicts- 

Hayes. The witnesses are strangei-s ti* me ; 
there IS one that lias been sVvorii, to vvhont 
1 have paid several thoiwauds of pouinK who 
says he docs not believe it to be my hand. 

'Then he called .Mr Sturdivai't. who looking 
upon the letter, said, 1 do notlieht ve it to hr big 
hand, I have had dcalin^Z's >^ith him, and ho 
hath given me many receijiis. 

Jloi/t's. There have heel 1 a gveal many for¬ 
geries ; and this letter ist-Tg. J tucich^.^f’ 
been forgeries so like, tiuu the [l'•'I''OFls then 
sehubhave not known theu-o'. u !»..iul.s. INcry 
body knows that a Iranu may be < luintciteiied 
very like : in Mi. Snlury N ease, havtuVi. 

!i young gewtiemiiu, ooi ahov( -Me or two and 

twenty, .said, l/e »ou\d imdeiutkc to eoiin- 
leideit any man’s hand whatso; vcr. 1 aUTtiot 
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a man nf that quality, to give sii T, A. 150 I i*. C. J. 1 was there, what he says is 
guineas. I true; you said, 1 uni nut hound to accuse 

L. C. J. W c ill! 1 ‘.now YOU have been a very ’ luyhcir; it is true, you did deny tl at you 
actire man, a busy iMjovV oboiii the city ; as j knew tiunrcnccor Armstrong; aiut it is sts true, 
tbrward a spark ai au) ! know of a • vou wouM not absolutely deny the letter, 

while. I don't know uluil yon t.ilk of your [ biu. said, you were not hound to accuse your- 
/ quality, but wo kiiou \ uiir (jnu)iiif;ahoii>>; you : self, 
naveaiways been fatfioiis and lurbnleniaguiust j JIiu/(%. Uly lord, I did hope, that in point of 
tiic king and gmiTiiinenl. 1 Ian, my euuiisel should have been heard to 

Hayes then alHiiiied, that lie neithn* gave 1 those things i inmtioned, and 1 wish you 
nor lent, nor rt lurned uuy sinii of iiumey to ' would fu>our luo in it *, [but that being denied 
this person; and then railed Ulr. liangley, •> him, he addressed himself to the jury-I Nothing 
whotestdied, that a letter was eoimterieiled J has more tronbb*d me, since iny eontiiiemcnt, 
and a hill of Kxehangefor 150 /. and so exactly ' llun the imputation uf high-treason, a tiling I 
like, that if he hud not known of it, before In* | always iletcsted ; J never knew any, the 
saw it, he must inue ouu(*d it lor liis hand; j least tiling of the conspiracy, hiitby ilie trials, 
and the party that paid the money, paid it in or oilier printed papiTs ; not one of the cou- 
his own wrong; forhe. neuT drew any sue in , spiralors, who ha\e come in, or la^on taken, 
hill. Mr. Comuiou Serjeant had my hooks' hfu e ehargeil me in the least; nor did he iiim- 
scveruldaxs m his hands, where tlie'rc is an ; sell'aeiuise me, with whom I am charged to 
acc juntof C'(i,t»Lio/. hetween my brother and j have this correspondence. (lentlemcn, I de¬ 
mo ; and if I wonbi s'ct my hund to such a sire you to eon.sidcr,lhai it in my life is eon- 
letter and bill, and write uiy name at lengtli, corned, and I beg you woiild consider what 
is it not as reasoiiabii! Lliat ] should put tlie name these wiincsscs have testified; they are not 
of Laurence in my liooks!* and if it were there * positive in any respect, nay tiicrc are not iw(j 
he would apjiear. Indeed here is an aeromu i to any one liuug that is charged Conslabic 
prodncetl oi'diviTS parcel., of money disbursed say s, the Iclh r was I'oiind among sir 1 . A.> 
in little sums ; but I appeal to tlie mneliams [lapers; ho .says no iu<»re ; and li«re aie not 
whether any bill oflCxeluiuge was ever paid ’ two witnesses to that: Kvens tells yon, hr 
in such parcels.' 'no foreign bill was ever paid saw this hill, hut did not know iny hand ; tliert 
by 8 /. or 5 /. or 20 /. at atm <’ *, itmu.si ix^paid j,i - isiioliody l» h?' y'>vi I wrote this leltci, but it is 

tlje day, or it will be proit“ lul. lien is a com- . foniid in aiuilher nian’s custody, in anoLhci 

piitatioii of a sum like to tbe sum in tbe bill; j naiion. 

out titese aie siipposiiions, and not proof. I t». nlU uu ii, it e, Vi l \ hard, tlml by eompa> 

Then iMr. Hayes called AMei man J< drey to ! nso.i ui b;md> a man'.-Iifl-should be m d.mger ; 

<[)rak toiijs icjmUiti'.ij id eo.n ors itioii / v. iu* ’ vJi' :i, m It ssei crimes, it been denied to iifi 
Said, 'i'hal hr; ii.id ikOio. n hm; ncL-y yis'u.'t, md gi*od evidi iiee ; and none ol you can csenjie 
never knew aitv liisi* i-n.ju ; tju"'>. im dangei if tlii.s lie alloweii to he evi- 

L.(\J liaVe'i on ]>i . i, at uvy of lie* ehv- ; tleuM ; fur y our liantls may be eomiU rll ju tl afc 

♦w»ns ai Cimld-htil for iu:i\-ii.s oi slieiiir^, ' well as miiie. 

when Mr. .fk'u.oi, and .tl . ( oimsl., an.! il.ciu , If theie had hem any pioliabilily of my 

people v\ el'.'i. ; ;uul iiavi ymi M'tji Mr. , know ifig him. it iiad liet n sonielhiiig ; bill iJhi e 

Hayes fbf.v ;:ml >i-w la lu h:.vI'i Imiiseil :* A ; is not one ih.il le.slifie.’i that evei I knew him, 
’ery forv\a,-u at an. imu.. I v.ii! warrant vfai. i noi neleisl did I . thnr is a great deal of eir- 
AlduirLui | siipp )>.e I may Inive j rimistanee made use of, upon theaeeouui of hift 

^ft’U hiiiitl;c.e, bat I eai. iot say lUiy tiling to , aeijuamlanc^ with my itrothrr in ifollstnd ; but 
his behave iir. - - i strangi tin re should not lie .some cvidinee 

TIuti Mr. f lay IS (,died Mr. relit 1 , ATi j of a fur! lier com‘.poiidenec beiween liim and 
I.loyd, Tvlr. I't tliu'K .a'ii. Ml U uhcrsjmi. and | me, if i!;ere were that uUmiucy that such a 
Hugh V; i-tn , who eavc a fiii aeeomit of i letter as this df/lh impoit. 

Ill^ dv'aimg 'tud eoniei.>alioii. He tl'.en suid, j I must, wrdi revi uu.Ce to the divine Mu- 
that he would lioulde the couit with no more I jesly^ say, and 1 call (iod, angels, and men 
Wii.ji I to vutiie.-vi. the truth of it, a^ 1 shall answer it to 

T* . Ctmral then said, that lie j liim, before whom, for ought I knon, L am 

woi*;.; all one wUmon more against him; and j quickly to appear, that I never in niy life spoke 
<A.d i..i 'iitcrhury the messenger to he sworn, ‘ with sir T. Avinstroiuj;, nor wa.> ever in his 
anil t'o- btttr idawed to him. I company, nor ever wrote to him, by the name 

At I ;.;tprelunded Mr. Hayes, and i of Laiiroiicr, oi any other name; .iiid I do so- 

tv. hmi la fore the king, and wa.s lemnly say in the presence of < hid, that J never 

pi*t r at w.uii ilii letter W5U» shewed lo him ; gave;, sent, lint, pan!, or ordered to In; jiaid, any 
anil the king wod L ird Keeper North |»res.s- money, directly or indirectly to sir T. A. or 
{'Jhi.il to oi’u wio iher it wa.s lies hand, (w 11. Laurence, or to him by anyMiiher name, or 
oo ; and he said, be .domid .say nothing to it, if to his use ; f speak it witliout any counUTleitiog 
y.i)cy couid provt a opuii iiim, well and good. or cqiiivocalio!!. 

Ill's isuij^ Viy v.a'- uot there. Gentbancn, there have been overtures, if I 

AtLit'uiirif. Ah I lemcriiher, the king was would say some tilings, that my life might be 
tbcvc ; j jrnagiiie the kmg was there saved; and it ic not to be believed, that I 
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would run the risrpie of my life, if by Bpeakiiig’ 
the truth 1 conlil sr\c it. 

TIk; Chief Jnsliee did here appear enrajfcd, 
and inUTiiipied him, wyintJ, VVhat do you 
mean by this 1 * 

11a uth. 1 sjiy - 

L, V: J. Ay, hut you niUKl say those things 
that are deecnl and fit for us to hear; y<»u 
must liot insijinaie, as if the ^oveniinent in ould 
make any such compacts as you talk ok 

lluutsl 1 sav, that Mr. I’Voster told me- 


leave the matter tvitli you ; 1 am sure, that ii' 
(h'd help me, and deliver me in ttiis exigrency.. 
that it is he, and you under him, that preser^t: 
my life.— 

fJentlcmen, The great incertaiiilios im^iro- 
hahilities, and ronscquences iu this ease, 1 hope 
will ho weighed by you, and make you the 
better to eonsider tVio \iroof, wdiieh is made by 
none hut such as are strangers to me; siiu o, 
then, thet knowimt not, 1 hope you will weigh 
it, hefove’ you give it against me: we must all 
die, and \ am sure it will he no grief to you 


L"r"j.‘ i'r' vou otter Ihrtt, 1 can tdl you a | 1o aefiuit a man that is innocent. 1 leave it 

rv, lliat |iciliii|is-y<in will Ihj very iinwltliiio • willi yon; tlie Lord (hrwt yon. 

- ’ ' ' *'1 Ill 1.^ ..L... I l\Tr fSir Thoi 


Kiiit to hear'it: vou had better let those j treason clfarged on tlie prisoner is oi that sort, 
Ihing-* alone, fur vou will hutdraiv a loud upon , that il’ he be giiilly, he will he a just example 
® ^ lernly others irom doing the like; for il 

^ iL/cs. 1 besecdi your lordship to hear j Iraiurslmd not persons to supply them with 
HH*—.— ^ abroad, it may be, they would not nave 

r. C. .T. Yes. 1 will hear vou, providc'd vou ' s« imieh cmirace (o riiii away. We have sa- 
seep w iiiiin due houmls; hul we must not sutttr twlicd y oil that sir riiomas Armstrong was in - 


1 dieted ; that an exigent was gone against him 


keep 1 

Xv!r"7’sav nothimr hul this, it has been ' n|ioinlat account- here wa;i a nroclatmiUon, 
told me, Ibiit Ibe way to save mv life is to con- ; ands^rThomas Armstrong nameil m it ; and so 
j ^ riMiwilMi Imp evineiiee Oi tlie Wlt- 

*ess. 


L. C. J. Ah }tMi repre^sent it, it is a retlec- 
♦jon upup the government—you talk of over- 
hues having been made vou ; do not make me 
m\i\ viliat 1 have no mind to say. 

'Udf/rs ] say, Mr I'orster hynanu‘lo|il me. 
fhere was no way for me to escape, but by 
confession. 

L. J, You hud best call Mr. Torsler, to 
know how he cauio to tell v>uso ; if y"u do, I 
will tell yon of another thing of* 4 or 
that was oflered for your escape; you !i.h1 
better loihcar, or 1 shall pul you in nund >ii 
a brntlier of somebodv tliat is at the har. 

Ifai/ts My Inid, 1 was lohl, that was tin- 
way ! (ientleineu of the .Inrv, 1 hurc ileese e ' 
to YOU the whole Irnth, v' itli all the s(demni»v 
4 jr.?( becomes an innocent man, and not an ill 
man liesjiles, wliul y»ii have luiurd, m :if» 
this evidence, is nothing hut careunisiance. and 
he.’.r sav ; and shall ii man’s life he taken aw ay. 
for * 1 ‘be!i»‘ve,’ and ‘ I think,’ or ‘ I h '.iv. 
Jjeard ?’ 

(iaillemen, I know yon are my fellow 
4 ‘ihzens and lellow-Christians, and ot the sauK- 
i^-r-fovmed religion that 1 am ; and I hope \ ou 
are sworn into this sen ice w ithout any pre¬ 
judice against me, hut w ith an imparti.il kso 
lution to do justice: and ihcrefon- I clu'-riidH 

* 7 ’ho story of the 4 or .lOOO/ was tlm 
An eminent j’apist, very aeceplHbic to king 
Charles the second, und^irlook to som<^ of the 
friends of Mr. ITayes, tliat h pardon rhoiihl he 
had for 4 (XiO guineas to the king, .md lOoO to 
himself; hut he afterwards deebo' d, tint tSc 
king had refused him tlierrin. and mid Iimil 
that be was advised, ihal he had hotter gi\e 
that I'opish friend KJOO/.out of the Kxe!ie(|ut‘'\ 
than pardon Hayes; hut that he gju* his loyai 
ivord, that the *o\ ertiire should not burl Mr. 
Hayes/’ Fumter Dditiuii, 


the Hecordt^r n-jieatwl the evidcncrMif the wit¬ 
nesses, and coiieJiuled : Gcnih iucn, We think 
that his defence has been so little, and onr proof 
so strong, that you have g'uul ground to find 
him guilty. 

'I'lie Jjord Chief Justice then sumviied up 
the matter to the jiny ; 

Gentlemen of tlicJui V, This is an indicl- 
meiit of high-irtus'oi iigainst the prisoner at 
ifie hav: and you are to try it according to 
V onr < 1 idencc. ’^fhe prisoner'attirinution fd 
li!'- is iiol to wiigli with yon. Nay , 

i HiMsi It I! ytU!. i e inner hut, upon t‘;iv fo-c a- 
s.'Mi, innke :i litth-redetUo'i ii' cn .se^fnl *v 
\'Vi 'loirn! ihai did* jvet only, v-db 

. ^ oi'ieh S'll' :ti tiU, im' rocr.t'* i ^.■'geanee iru*:; 
:l'‘'iL!si Iv* ■. it till V. er^‘ gmhy of any tr('aa;o!i : 
'j’.-.U thou;;'111 .! •/d.id ih'd A’lmgl.ty good ‘v.r- 


MV-' '•* t'!Ut n-.'i’iii . oosniraey . h is notm.- 
i v.v/e, eie- ot ihe ot rsoiis pro-i niv. d in thi? 
j pi-Mel imation 'la‘ deeiarf. they hlendd he so fs'i 
I I'-i'in L’ie.g t ,'(h:Vi' il i.aiii'is, that they should 
j hale tropiu' s '«<**. ii[f tor them ; a’.>(l ali ihi'v iiii 
, lU !• lb*' J ;e:*-iife aio) taaniel of r*'he”i< n . isiy. 
i I run cr.e \<* rji'i .io ort vifc ' Crytt thtr of the 
: eei’.sruiin'-r^, j lord > that alter a lull 

I andewd. ..{ proof and pir.in convielioii, of hav 
aii li. d ill il, v-i'cn he conics upon thf: 
j blink ofd ath, :‘!;d was to answer for that hor¬ 
rid fjiet btd'>''t: ihe ijreat God, ic* hles.sed Al- 
I le.iuhty <h-d, that be died by lh“ liaiid of tl-.e 

j evL-nii'-aei. wi"h the e\e, pud did not die by 
I tie- tiery trial: he bU-SM-d (fal. attho pl:u‘<* ot 
j execution, lli’it he died a traitor agaoM tlm 
I kmg and government, ral’ncr than d ed a 
j tyi forhis rrhi;ion I think it iieec'saiy n* 
make suTiie retieeAion upon it ; wlien mew, ofi 
ih. r the pretence ot Ueligiou, are wonnti »p te 
that height, to foniei't ddfcrcnets, to disturb 
and distract the government, (e drstrey th«e 
foundation of il, to innrder his -'u rwd I^lajcsty, 
and his royal hrolber, aud to subvert our ml- 
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gion, and liberty, and property; and all iliis 
carriHl en npon pretence of doing Ood good 
service. You are to go according to evidence; 
as the blood of a inan is precious, so the go¬ 
vernment also is a precious thing; the life of 
the king is a precious thing, the preservation of 
dtir religion is a precious thing, and therefore 
due regard must be had to all <4f them. I must 
till yfHi, in this horrid conspiracy there were 
several nei‘s<Mis that bore sc^veral parts ; some 
that wera to head and consult; there was 
a council to consider ; others were designed to 
have a hand in the ptrrpetrating of that horrid 
villainy, that was intended upon the persons of 
his sacred majesty and his royal brother, and 
with them^ upon the persons of all lit majesty’s 
|r>yal subjects that acted with duty, as they 
ought to do; there were others, that were to 
be aiding and assisting (as in the case uf‘ the 


prisoner, if you Hud him guilty) aiding, abett¬ 
ing, assistiDg by money, or otherwise, or har¬ 
bouring apy of. those persons that were coti*- 
cerned' therein. Then he recounted the Evi¬ 
dence given against the ptisoner, and mode 
such remarks uiion the same, os he thought fit. 

The Jury wiuidrew, and sjwnt twohouns in 
consideration of the matter; and then return¬ 
ing, gave their verdict, that tlie prisoner was 
Mut Guilty. 

Jtt, Gen. My Lord, though they have n<^ 
quitted him, yet tlie evidence is so strong, that 
1 hope your Lordship and the court will tliink 
tit to biud him to his good behaviour during 
his life. 

L. C. J. Mr. Attorney, that is not a proper 
motion at this time. 

Mo the prisoner was discharged, after he had 
been imprisoned five months. 


311. The Trial between Sir William PiincHAnp, Plaintifl^ and 
Thomas Papillon, esq. Defendant, at Nisi Prins at the 
Guildhall of London, in an Action upon the Case for a false 
Arrest: 36 Chaules II. a. d. 16‘84, 


November 6, 1684. 

Hondon, ss. SlU Win. Pritchard, late lord 
mayor of the city of London, having in Easter 
Term la.st brought an action upon the case, fur 

^ For several partieiilai'S of the proceedings 
in the City of liondon with which this Cast* 
is connected, see the Note to the Case tif 
8acbeverell and olhers, p, 29, of this volume, 
find the Cases and Notes there referred to. 

The following [lassagea are from Narc issus 
TiUttreirsMS. ‘‘BriefHistorical Relation,”&c. 
in tlie Library of All Souls’ C’oUege, Oxford: 

“ April, 168.S. Mr. Papillon and Mr Du¬ 
bois having given order for a w rit to be taken 
out lo arrest the Lord Mayor, sir Dudley 
North, one of the sheriffs, and several of the 
aldermen, in an action of the case for a false 
return to a mandamus directed to them for 
the swearing them two sheriffs of London; 
and the sheriff being concerned, the writ was 
dii'ected to Mr. Brome, coroner of London, 
who accordingly went to them to acquaint 
tliem therewith, and desired an appearance, 
or that they would give bail, which, thc 3 ^ re¬ 
fusing, he execTiiteil the writ, and carried them 
very civilly to his own house, and kept them 
there till ten at night; when one of the city 
Serjeants came with a writ and arrested the 
coroner, and carried him away prisoner to the 
Counter, refusing to take baif, so that he was 
TorcetJ to lie there all night, during which 
time the lord mayor, &c. walked home. This 
thing had so surprised some persons, that the 
Tories reported the Whigs luid seized the loni 
mayor and carried him away, and the lieute¬ 
nancy of the city met, and eight companies 
W4»re ordered out immediately for tlie security 


falsly, maliciously, and w'ithont uroliable cause* 

f irociiriiig him to be arrested and im])risoiicd ia 
lis mayoralty, against Thomas Papillon, esq. 
the dciendaiit pleaded, Not Guilty, aiul there¬ 
upon issue being joined, it came this day to Ijc 

of the city ; this affair affonls variety of-talk, 
some condemuing it and others approving it, 
according to the difierent tempers of 

“ Nov. 6tb, 1684. In the afternoon, a trial 
was at Guildhall, before tlu? liord Chief Justice 
Jeffreys, on an action brought by sir William 
Pritchard, late lord mayor ofthi^ city, against 
Mr. Papillon, for causing him to he arrested 
during his mayoralty : and Uie jury, to tlw 
amazement orall, gave 10.000/. (lamages. 
Since which, Mr. Papillon hath thought fit to 
abscond, as being much the safer for him.” 

At the end of “ A Ninth Collection of Papers 
relating to the Present Juncture of Afiuirs in 
England,” 6^c. jiublished in the year 1689. 
there is insertecl, ‘ An Ad'.erllsement,* as it is 
called, ‘ of the Learning and Rhetoric of the 
late Lord Chancellor Jefireys,’ as follows: 

“ 'J'liere is lately' published, the trial of Mr. 
Papillon, by which it is manifest that the then 
Lord Chief Justice Jeffreys had neither Iteani- 
ing, law, nor good maimers, hnt more impu¬ 
dence tlian ten carteil whores (as was said of 
him by king Charles fhe Second) in abusing 
all those wonh^'^ citizens who voted for Mr. 
Papillon and Mr. Dubois, calling them a pai^eel 
of factious, pragmatical, sneaking, whining, 
canting, sniveling, pnck-earcd, crop-earetf, 
atheistical fellows, rascals, and scoundrels, 
as in p. 29, and other plm«es in the said Trial 
may be seen. Sold by Kidiai'd Janaway, 4194 
most booksellers.” 
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tried hefm the lord chief justice'Jeffeties; and 
tUe to trj? this cause, were these: 

Baitholpiaew Ferr^^mun, Tiiopas IJIackmore, 
Tlipmas 83 ;inoDds, William Whation, John 
Greeu, Thomas Amy, Joseph Daniel 

Cbandler, John Reyoalils, John Allen, Joseph 
Caine, and Wiliianr Withers, jun. 

Mr. Mundau, May it please your lordship 
and you pfcntlemeo of this jury, sir 
Pritciiani knight, Ipt? lord mayor of the city 
of London, is plaintiif, and Thomas Papillon, 
esq. is the defendant^: and this, .gentlemen, is 
in a special action upon the rase, wliereiti the 
idaintiff does declare, That whereas the i2th 
of February, in the 3:!)th yenr of this king*, and 
before and alter for several months then next 
ensiling, he was mayor of the city of London, 
l)cing duly elected and sw orn into the olHce of 
inayoralry of the said city ; aiul according to 
the custom of the said city, time out of mind, 
he ouglit daily to atteiifl the said office, in the 
diligent government of the said city, according 
to the duly of his said office, which be was to 
execute to the honour and dignity belonging 
thereunto: That the defendant, Thomas Pa- 
pillon, lieing one of the coininonalty of the said 
city, and under the government of the pluintiff, 
by virtue of liis office aforesaid, not beint;*'igno- 
lani of the pi'oinisses, but contrix ing, and faisly 
and maliciously eiiv viug the hapjiy estate of 
the plaintiif in his said office, as also unjustly 
to disturb the plaintiif in the execution of In.s 
said ollice, the said il2tli day of February, in 
the 3olh year aforesaid, the defendant for vexa¬ 
tion to riio plaintif)', not having any lawful or 
lU'obablo cause of action against tl'ie plaintiff, 
lulsly and muliciously did prosecute the king’s 
writ of Alias Capias out ofJhc court of Iving’s- 
beiicli, ag'aiust the plaiiitiil*, by the name ol sir 
William" Pritcdiard, knight, directed to the 
then coroner of the city of I^ondon ; by which 
writ it was commanded the said coroner to take 
the plaintiffi, if found w ithin the said city, and 
safely keep him so as to have his body before 
that court at Westminster, upon Wednesday 
next utter 15 days of Faster, tlien ncxtfoUow> 
ing, to answer the now defendant in a plea of 
trespass: And that the defendant of his further 
malice against the plaintiff, afterwards, and be¬ 
fore the return of the writ, to wit, upon the 
24th day of April, in the 35th year aforesaid, at 
Ltyndon, to wit, in the parish of St. Mildred 
the virgin, in the Poultry, in tlie ward of 
Cheap, liOiidon, deliveml the said w rit of Alias 
Capias to otic John Hromc, gent, then being 
coroner of the said city , to be executed ; and 
then and there the plaintiff, then being mayor 
of the said city, by xirtuc of that writ, mali¬ 
ciously and unjustly did procure to be taken, 
and arrested, and detained in prison, under the 
custody of the said coroner, for tlic space of 
aix hours, to ffie disgrace and scandal of the 
pAMotiff and his said office, as also to the ina- 
nifwt damap, prejudice, and grievance of the 
plaintiff: w'hercas, in truth and in fact, the de- 
leudont, at the time of the taking, arresting, 
and detaining of the plaintifl'in prison, as afoi'c- 
VOL, X. 


had not any just ot probable cause 'Of 
tion against the plamtiff in the premisses, whelil^ 
by the tdaintiff says he is injurrd, and for which 
lie lays to his damage, 10,UOO^ * To tliin the' 

* Paaebte, 36 ^^ar’ 2. B. R. 

■ London, ss. Willielmus Pritchard Miles, 

* nuper Major dvit’ praedici’, querit’ dc Thoma 

* Papillori ill custori’ Mar’, (See pro eo videlicet, 

* quod cum duodecimo die Februani, anno 
^ nostri Domini Curoli secundi nunc Uegic 
‘ Anglia;, See. tricesiimo quinto, ipse idem Wil- 

* bcliiiiis Pritchard, ac anti'a, et ubinde per se- 
‘ paruP menses ex tunc pro.\* sequend’ extitit 

* Major civitiip London pritd’, in officiiim Ma- 
^joratus \llius debito moda elect’, prefect’, et 
‘ jural’, ac secundum ^onsuetudineni ciyitat* 
‘London, piiediot’, a U'lupore cujus cOutraP 
‘ uumioria homiuum non existit, in eadeni' 

‘ usitat’ et a]iprobat' officiiim suum Majoratua 
' illius indies intendi debuit, per assidumn dili- 
‘ grunt' ipsiiis Wilhelini in regimine civitat* 

‘ illius, per ipsum secundum debitum officii 
‘ sni pi acd* .oxequen4’, et pertbrmand’ ad ho- 

‘ norem et digiiitat’ ad offiotum illnd spcctani* 

‘ et |>ei*tiuen’, p:'a*dictustamen Thomas existen% 

‘ uiuis de f;oinituL’ ciiitaP prsd’, et sub. ragliil 
‘mine diet! Wilhelmi, virtute otfiiMi sui 
‘ diet!, pnnmissor’ non ignarus, sail niaclunaiUp 
‘ et false ac malitiose invidens fclici btatui 
‘ sins B'ilhelmi in officio siio praBdict’, iiecnon 
‘ ipsuni Willielmutn in executioiie officii illiut 
‘ minus juste iiiquietare et disiurbarc, preedicto 
‘ duodecimo die Februarii, anno tricesimo 
^ quinto supradietb, idem Thomas Papillon, 

‘ pro vexutioiie priefat’ Wilhelmo adbibend’ 

‘ (eodem Thoma adtunc non luibeiiLe aliquant 
‘ legitiniam vcl probabilem causain actionia 
‘ Versus ipsum Wilhdinum) false ct maliiiose 
‘ pmsiHfuiU’ fuit exti’a cur’ dicti Domini Reg* 

‘ corani ipso itege nunc habit’, scilicit, apud 
‘ Mi'csiaioif in com’ Middlesex adtunc et sulhuc 
‘ tent' exislen’, quoddain breve ipsius Dom* 

‘ Heg’ de alias Capiaa versus ipsum Wilhel- 
‘ mum, per nomeu Wilhelmi Pfitchard, MtUUs* 

‘ ailtunc Corpaator’ civitat’ London’ pned’ 

‘ direct', per quod quUlem breve idem DoininuB 
‘ Uex nunc eid^m tunc CoTon;itori pi:a!cepit 
‘ quod caper’ ipsuni AVilhelmuin Pritchard, si 
‘ invent’ foret in «riviUt’ London’ proed’, et 
‘ eum salvo custoilirat, ita quod, haberet corpus 
‘ ejus coram Domino Rego apud West’ die 
‘ cur’ pi*ox’ post quiudenam Paschm 

‘ cx tunc prox’ sequend’, ad responden’ 

‘ pnnfat’ Thomm Papillon, per noraen Tliomm 
‘ Papillon Armiger’, de placito transgres’^ 

‘ et quod idem tunc Coronator haberet ibi- 
‘ tunc bi*eYc illiid. Ft pnrdictus Thcusias 
‘ Papillon, cx ulteriovi nequitia et m;^Htia stn 
‘ jiriecogitai' versus ipsum Wilhelmum, postea 
‘ et ante retorii’ brevis prOidicU, scil^cct^ vvicc- 
‘ simo quarto die Aprilis, anno tricesimo su- 
‘ pradicto, apud London* pru'd', videlieet, iu 
‘ roebia saucta; ^lildredtt' Virgiuis in Pulletria, 

‘ in warda de Cheap’, f <oudou, pnedictum 
‘ breve de alias capias ouidem Joluiiun Brorae, 

* Gen', adtiuic Coronator’ civit’ London pr#d* 
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fItffinidaLirt has f4eaded^ ^^ot Guilty. If th^ 
w» of ftir th€ phuntift^, shall prcwo tUiii 

matter unto yon, that n o have laixl 

in the dcf^ration that has bf*en oprne4 unto 
you, you are to tisnl fi)r the plaiotiff, and I 
hope vilt vepair him hi damages ibr this af- 
raU and injury 

(3«»<?rw/. (SirRobertSawyer). May 
it please your lordship, and you gentlemen of 
the jury, I am of ecutisel in this tjose for the 
idahUin; and this action is brought, gentlemen, 
to vindicate the honour of the chair from such 
aflponts as these, which in bo age, li)i of late 
dayu, our times of faction and confusion, it 
ever met with: tliat by a person that is a 
dtizen of London, Uml one of the oomnionalty, 
that ought to have paid submission to the loiid 
riteybi^us his chief magistrate, and w'as bound 
'so to do'by his ontli, as. a freeman, should, 
without cause of suit, arrest the lord mayor of 
tbectly. That there was'no probaWe cause, is 
cVade&t by his not proceeding in the action, 
tliat he bad tkiM brought But, gratlemen, 
we shall shew ; ou in the course of oiir eri- 
deuce, that there lay a further malice in this, 
case, and that there'was a design in it against 
the govemmeut. For we shell zpre you evi- 
dunce, that this design was laid to carry oil 
the great Plot^aiost the Kves of the king and 
Ida brother, and for the subversion of tlie go- 
furn m ent. For they coiitrivefl it so, that they 
would knprisen fhc mayor, and then, thought 
they, the loyal citizens will interpose to rescue 
liim, and then the party should rise to assist the 
officer, he having the countenance of authority, 
and being in the execution of the kind’s wTit, 
(eapeciafly it* it be considered then w lio w^ 
usnMier) and so a public commotion wouM l»e 
made a general mutiny, and that would be a 
ftt Uj^pormnity, in the emtfuslon of the city 
wanung tts chief governor, of doing wlmt Uiey 
desigiieil. Gemhoten, we shall prew e all that 
it laid io tbe declaratioD; and likewise that 
the end of this business was to have hcul a com' 
I for the accomplishing their great coii- 



‘ prsetextu brevis illius pra:’ cor|i’ snmii oapi 
‘ arrestari, nc in pi isotia sub eustod* cjiisdem 
^ tunc Corooator* per spatiuni sex horal nm, ex 

* bane prox’ acquen*, detiiieri malitiose ct minus 
*jmte procuravit, in vituperation', derogd' 
‘ lion*, et vilipcn^um prysdieti Wilheliri et 

officii Majoratus ipsitis WiHielm' prietT, nec- 

* non ad damnum, |>ra;judicium, et gravamen 

* ijjishis ^'ilhelmi manifest', tibi rev era, ct de 
^nwtu pr«edk*tjtis Thomas i^iptllon, pnedicto 
^‘tumpore captionis, arrestioiiis, et detentienis 

* ipaitta WtlMm' in prisoita sic, nt preefert’ 
< met’, non haboit aliipiatn jastam v^ proba- 

* .bilaili caiisam aefionis ymus ipsum WiUtcl- 

pRDmtsfis^prwd’, unde idem WiHiel- 
^ nms dk^ i(iiod iusedeteriorat’ esi, et danmum 
^ habetad valent^dccem mBk^fibimiB, ethide 

* ipwdtie* lucitin, dE€.’ 


spirarys at baatbeen opened. That sir Wiltimn 
Ilrifchanl wasarre,sted in bis mayoralty, I suji-* 
pose win be a^eed, or else wo shall prove it. 

Mr. Il'flrJ. Yesjves, we agree it 

SolUilor C^nerM. (Mr, Finch) Then we will 
go on and prove the manner of it. Swear Mr. 
Gorges, and Mr. Keeling. [Which was done.] 
Mr. Keeling, pray, willyou tell my lord, and 
the jury, were you made a special bailiff to 
an'est sir William Pritchard, when he was 
lord mayor, and wliat did you do ui»on it ? Toll 
all you know it, and yvhat was designed 
by It. 

Keeling. My lord, alt that I know of it h 
this: It was upon tht* 31th day of April, I 
have the warrant li'^re to shew, 1 met with Mr. 
Goodenough, at Mr. Kub.sers the cook, in 
Ironmonger-lane, and .several others were, 
there; and 1 went away a little while, and 
came again ; while I g<»iie from them, 
they put my name into the warrant, and upon 
I bat warrant, I did arrert sir \\ ilUam Pritch¬ 
ard, who was tlien lord mayor, at the suit of 
Mr. Thomas Papillon, ( suppose this is the 
gentleman [pointing to the detendaul.] i had 
no order for it from Mr. Paniihm, nor ever 
spoke with him abov.t it; but 1 hud order from 
the coroner, who, upon the arresting him, took 
niy lord mayor into hi*i custody. 

Aft. Gen, Where ivas mv lord mayor then.^ 

Keeling. At Grocer's-hall. 

Alt. dev. Wn? that the place he kept Ills 
mayoralty in ?— litefing. Ves it was so. 

iSo/. Gen. M hat as hn doing when you ar¬ 
rested him ? 

KevJing. Tlier»» was some disiturbance iUM>n 
it, among the officers and peo|de there. The 
coroner came up to him and said. Sir, I have 
a wnt against yon, 1 pray you would please 
to give an appearance at the suit of Mr. Tho¬ 
mas Papillon, and another at the suit of Mr. 
John Dubois, and fiome words there passed be¬ 
tween him and the coroner; and my lord 
mayor refu>ing to give any appearance, the 
coroner, Mr. Hronrie, bid us execute our war¬ 
rants; upon w Inch 1 came up to my lord mayor, 
and touched him upon the shoulder, and said, 
1 arrest you at tlie suit of Thomas Papillon, 
esq. and one Fernando Burley arrested him 
again, at the suit of Mr. John Dubois. 

Att. Gen. What did you do with him, when 
you had arrested him ? 

Keeling. The coroner dismissed us, and, as 
1 take it, canied him home to Ids house. 

Att. Gen* What instructions had you wlmt 
to do, in case he made any resistance, and did 
not submit to the arrest ? 

Keeling. I know of no instructions about any 
/such thing. 

Sol. Gen. Who was by, pray, when orders 
were given you to arrest my lord mayor f 

Keeling. Both tbe Goodenouglis. 

Ait. Gen. He ia tbe Prodamatioii, you 
mean, a|id‘liis brother ? 

Keeling, Yes, Richard and Francis Goode¬ 
nough. 

8oL €rcn. And who elee, pay f 
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Keelinff. Seveitil diat I did notlmow. nof Itmw then that I elioold'be concerned in 

Ati. Gen. Can you TOmetnlber any body ltW« business; end I went away a little 
bemdes the Goodenbui^hs hi particulai' !* end when 1 caide back they told mo, that my 

, Keeling, There was one-» a tallow- name wns pot into the warrant. 

chandler, and a great miiny that 1 did not * L, C. /. I*iay, tell us the whole story, how 
know. you that were a tradesman, at Wapping, should 

So(. Ge7i. How many fie you think then' come to be employed as a bailiff to the coroner 
were ? And where w as it ? of Ijondoh, to arrest my lord mayot ? Hiere 

Keeling, I believe there were nbo!Jt thirty must he some particular end in it. 
or forty, and it was at llussePs die cook, in Att, Gen, Mr. Keeling, tell the court and 
irontnonger-lahe. the jury the whole story, and what it was that 

Att, om. Did they all come along with brought you into this, 
you to Grocer's Hall, t<i arrest my hirtl mayor ? KeeHng. My lortl, Mr. Ooodenough told me 
KeeUi^. No,'‘my lord, they dli not. I must be concerned- 

Siol. Gen. Did any of tliciii, and which, L, C. /. Ay, piithee tell us what Ooodc*^ 
P**y , nough desired you to he coribemeii in. 

Keeling. Sir, 1 will tdl you who did come Keeling. U]K)n my coming back to the coin^ 
40 my lord mayor's. Thcic \vas the coi'oiier, pany tliat was at Hussclfs, Wr. ‘Ricluirff 
Francis Goodenough, Ferdinando BuHey, and Goodenough told me I must be concerned in 
myself: and after my lord was arrested, the the business of tiiTesting my tliea lord mayor, 
coitHier bids us lie gone, and he would look sir Willrntn Pritchard ; said' 1 to liim, Mr. 
after my lord mayor. Goodenongh, this is tbrriga and remote to my 

Sol, Gen. Whi*her dh! you go after that? business, to be concerned in sucli a matter ab 
Keeling. I w^ttosir Harry 'fulse’sdirectly, this, it will seem very slitmge for me to do it. 
Att. Gen. Did not you expect an opposition ? He pressed it upon me to do it, and says he. 
And had you not some discourse what you If you will not do it, you will be a man looked 
should do in case there was an opposition ? ill upon, and it wilt be taken strattgdy from 
Keeling. No, 1 cannot tell any thing of that, that party ; he meant, 1 suppose the disoon- 
Att, Gen. You say, there was a meeting, or tented party, the faction, or what you please 
i'onsiilt, at Russell's,* id'forty people; had you to call it, that were not contented with tbo ad- 
not there some consuUattou what was to be ministration of the government in the city at 
done, if my lord mayor did not obey the arrest ? that time; and he urged it o)KHi me with a 
Keeling. 1 do hot remember any thing gi*eat many arguments. 1 oppo!^ it with 
about that, at that time. much vigour a gootl u bile, but at last he pre- 

Ati. Gen. Was there at any other time vailed ii}H)n me to go along with the coroner; 
before? Or did you hear any of those pi'oplc and Frank Goodenougb, his brotber, said lie 
discourse the Goodenoiiglis, or any of them, would go wkb me, and he did so; and we 
what they would have done in case tliey were came and arrested my lord mayors as 1 to ld 
resisted? \ you before. 

Keeling. I do not remember ony discourse L. C. .7. Where did Mr. Goodenoii^b press 
of such thing, before or after. you to be concerned in this business, as yon 

L.C.J. (Sir George Jefferies.) Pray, Mr. say ? 

Keeling, let me ask you a (|uestioi] or two. Keeling. At Mr. Rossdl's a coidt in Iron* 
Were von ever employed by tlie coioiier to he mongei'-latie. 
a speeml bailiff to am'st any body, before this L. C. J. How c.ame yonfhither ? 

time yofi ^cak of, that you arrested sirWiI- Keeling. He sent me a letter to meet him 

liam rritfJhard ? there. He was at me bcibte to be conoemed 

Keeling. No, ray lord, 1 never was. in it, but 1 did not comply with him in it. Mr. 

X*. C. j. Then pay riHiolIcct yourstlf, who Ridmrd Goodenougti it was, and Mr. Ash- 
were at that meeting, w'hen, as you say, your liui-st, 1 think it w'as alderman Cornish's son- 
name^vas put into the warrant tor this arrest ? in-law, was by. 

Keeling. My lord, when 1 went away for a L, C. /. Was Ncltliorp tliere P 

little wlmc, J left these persons particularly Keeling. No, my lord, he was not there'; 

that 1 did name, the two Goodeuoughs, and but they did not proceed then, because my lord 
one Burton, 1 think, and one Crompton, and and his brethren were gone out of town, to 
Ifliat tdlow-chandler; there were to the num- wait upon the king, I think; and this waa six 
ber of thirty or forty, that i did not know their weeks or two months before tkia meeting at 
names. HusseH's.- 

L. C. J. But pray, how came you to be SoL Gen. Pray, Mr. Keeling, recollect your- 
employcd in this service then ? Were you a sdf. Had you any discourse with Goode- 
tradesman in town then ? nough, or any body else, what the cousegueuee 

Keeling, Yes, at Wamiing. of such an arrest would be ? 

£. C. J. Good nw, how came you to be Keeling. They told me, my lord mayor, 
alloyed in arresting my lord inhyor, more and oounof akiennen, had made au ill retorn 
than any other of tliose thirty or forty-U mI you to the Mandanmt^s tliat were served for thenl, 
say were there then ? lof the swearing of Mr. Papillori aud Mr. Dn- 

Keeling. 1 went there among them, hat didi bois sheriffs, and therefore Mr. Papiiloaaiiil 
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Jtfr. Ouboig had'eood cause of action .agtiu^t 
Xksm : fM ..Goudeiioii^'h said, he had order 
IVoiu iof arrest iny lord' mayor upon an 

^tidu» Qinid ^sired me to be concerned. 

.&/. Cen. But pray, remember what you 
s^d before^ Mr. Keeling', why ahould the dis- 
fiVDtnnted party^'Bs you caU-^heni* be^nccrued 
be an^ry with you, if you did not arrest 
niy lord mayor ? 

.Keeling.. The particular argument that he 
wit£ me to prrsiiaile me to it, was this, 
That I liaviijg- a traile and dealing amnug that 
sort of people, tlicy would think ill of me if I 
did not do it. 

So/. Gen. But why should the.party he 
an^ry with you,«if you wore not a baihlf to 
anVst my lord mavor, at the suit of 31r. 
Fapidon ^ 

Ki eliug. 1 did not know the reason of iiieir 
augT;i;f he utig^hthave soraelhiiig' in his luad 
that he did not reji'eal to me. But that was the 
ai jg^ument be used, Tljc party would think ill 
of me. 

8eij. Maynard, If yon Imve done with this 
n'itncs.s, 1 w(»iild ask him a qnp.^tmn* You say, 
Sir, that Goodcnouu'li told you, the discontent¬ 
ed party would he angiy with you ii’ ;^ou did 
nofiioit. Upon your oath, was the discon- 
tci\ted party named i* 

K^Liuug. Nu Su', but that party of which 
Blr. Goodeiiough and 1 then uas; and llioy 
were the discontented party, I think ; tiir tht^y 
were so discontented, that they would ha\e 
killed the kiug^ and the duke. 

. AU. Ocn. That is an answe.-, I hope, to 
your (jiicdiiun, IVIr. Serjeant. 

JL, C. J. 1 think, when he nanus the Oood> 
enoughs to he of tJie party, nobody question- 
hut they were diicnntonted*. 

Sol. (Jen. He inis ejk.pial:ied well eiion^li, 
sure, what he rmtanl the disiHintciited party, 
those that were so discunU'nted that they %rould 
Ua^e Killed the king' and the duke. I'hose 
were the proiaotei's of this action, and Mr. 
Keelioif mast en^ge in it, or they would be 
displeased. Kow, iny lord, wc shall call Sir 
Hariy Tulse and Sir iiobeit Jefferies^ to shew 
W'hat the Qoroner did. 

Keeling. 1 arrested Sir Hat ry I'ulsc after¬ 
wards. 

Then Sir ''Hum/ Tube was called. 

Mr. H ffrd. My lord, wp desire sir Harry 
Tulse may not be sworn, we have an exetp- 
tion to his testii>'ony. ^ 

L. G. J. Wlirit IS your objeotioii ? 

Mr. Ward* Wo ar+i iafonned, he and the 
real of the couit of id k‘ruion Iiiive joined tlieir 
purses to carry on fliis Knit, and then, with 
•uhniiasiori,' he is not u sfood witno?.s'. 

L. C. J. Ask him that qucsihn, upon a 
Voyer dire. 

Tlten he was sworn upon a Vcyer dire, 

Mr. lyUUams. Fray, Sir, is lltcre any ord^^ 
of theckiurt of uldermen,to lay out money for 
this cause, oU of their joint or the 

pubhc City stock T , , 


Sir K, ,Tuke. Not that we know of. 

Mr. WUiiam,. Prey, Sir, do you kaovr 
whether sir William ratchard laid out mobej 
in it, or wW else doth ? . ^ 

Sir H* TuUe. 1 cannot give a positif« an¬ 
swer to that, who laycth out money uppn it, 
uor do 1 know of any sgch order as you speak 
of. 

Mr. irflrd. Sir Harry Tiilse, though “^ou 
know of no such formal order of the court of 
aldernirn, yet is there not some direction by 
the court of aldermen about expending tiiooies 
iu a joint way I* 

Sir 71. TuUe. I assure you,-Sir, 1 know no¬ 
thing of it. 

L* C. J. ('ome, he bus given a full answer . 
to your question, swear luio. [Which was 
done.] 

Mr. Holt. Sir Harry Tulsc, now you are 
sworn, pray, will you give au account of what 
hanppiicd about thi'* matter, within youi-know¬ 
ledge i’ Fi-iiy, tell the whole story. 

Sir JL Tujsti. My lord, about four of the 
clock ill the afuTnoon, this gentleman, and two 
more, caiiu' to me to iny own house, and he 
did mre^t mo (I tm.an, Mr. KpoUng, that was 
sworn lirjT iicforo me) at the Mill of 31 r. 
Fapilion ; and anoUn^r oi them did arrest me 
at the :.uitof31r. Dnbtus ; San! J to them, I 
do not Know that I owe iIimii, or either of them, 
li liirihing. Bui uliat must f doi’ he udd mo, 
it was only to give au apjwaraiicc. Said I, 
geutleiiipu. 1 shall consider of that. Then, 
tia\ M he, you must go to roy Lord 3Iayor 3\ hy, 
w ficTc* s lu\j >a'd i ? Said he, he is in tla* cus¬ 
tody of the coroikT, at his house. here, said 
1? He IS gone ^o Sknnur’s-Hall, said he. 

is well, said 1. So 1 called for my mau 
n» bring m v eloke. Then they told me, if I 
pleased, they would take my word till to¬ 
morrow morning, ifl upuld promise to ap|)ear. 
1 told thorn, they might do as they pleased. 8o 
they left me.; and I went first to my Lord 
31ayor'si house, hut found him not there \ so 1 
went down to Skinner^-llall, and there 1 
found my Lord 31 ay or all alone, and no alder¬ 
man, only the otneers. 1 asked his lordship 
liow he came there ? He told me, he was ar¬ 
rested by the coroner. 1 asked him how long 
he hud been detained ? And he said, bat a little 
time : And indeed I tliink it could not be long, 
for I met his coach coming back from Skin- 
ijorVHall when I went. After that, he wa< 
fietiiined there till about eleven of the clock or 
llievealMiuts. This is all that 1 know of it. 

L. C. J. /^Vhat became of the government 
of tlip City all that tiiiio ? 

ISir H. Tithe. There was presently a OTeal 
noise ail about the City concerniug iny Lord 
j31aycr*s being arrested, and abundance of peo¬ 
ple were gathered together about tlie^door, hut 
there came a euiiipaiiy of soldiers of the trwned 
bauds>mid they hept all quiet. There Weire great 
apprehensions of an uproar. 1 saw nothing of 
liuitdone, though. And i asked Mr. Brume, 
tlic coroner, who was by, am 1 a prison^ too f 
Ibr I was arrested to-day, by a waisront pi'e% 
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tended from you. Says he, 1 bare a writ. 
af^inst yt>u, ftad now you ate here, I paniiot 
lodv have grtvcD ati appearance. 

.So 1 tooK rnyM?If to he detained there wirti my 
liord Mayor in custody, and staid as lon^ as 
he staid, and went away with him. 

Mr. Recorder, (Sir Thomas Jenner.) Swear 
Mr. ^Vells, the common crier, and ii^r John 
IVak. 

Ml*. Wells was sworn. 

Mr. Recorder. Mr. Common Crier, w'ereyou 
at my Lurd Mayor's house when this hubbub 
was mailcIVay tell my lord and the jury 
uliiit vuii know of it. 

J]r. Wt'lL. Yes, I was there. 

Mr. Unit. Then tell wiintpu ft* 

Mr Wcih. I was not in the Hall where my 
lord ma} or was, but iii another room by; and 
the ofticers eamc riimiin^ in to me, and told 
me, I muKt come to my lord mayor t|aick1y, 
tor lic' was arrested by some people. \Vlieii I 
came, [ iotiud ther"'were none of iheisberifTs 
otfieers that usf*<l to iirrt‘.st jieopie, but the room 
was full (d‘ other persons. My iurd mu^or bid 
me take tli'j swoni, and ;i;-o alon*; w ilii him, lot 
tin sword bearer iioi then inst at fiantk 
I asked liis lonlsbip wluthev he vars sjointr .* 
'rin? eoroinr s.ud, In* was Ins prif^otier, and 
musi id(H»jj; viitli him Ins lionse. IWy 
bad ni!i\ur bijl-;:ie pre.4ent)y .send out th'* oHi- 
f’ois t<ksiinitMon a iicut(Miime\, wbich I dirk i 
d^Sirod tin* coroner and b’H tpen t'* be none ; 
•i.-ihI I, (.'amuH }Oii let ii»y lord ;»* -‘'e. ?ii,d 
about your bnsifies.s'^ No, lie said, e^<■^ pt my 
lord would jjive an anpiMraneo, he mn.^t i*o 
alon;^' with biiii. i tii($ii ; ked Inrn whither 
my Uuv. inu-'t ufoi’ He said, hi^ Irddnopl ree 
but his own b•u^M^^^ carry bim to, and tbitin'r 
wii went; wben; when A^e came, luy lord was 
put into a httlc room hy‘hiinbeh‘, wlicre were 
none but myself and the coruner, tvs I reirictu- 
ber.. My iord mayov bid me sjo and see for 
isir James bhlwOnls am) sir iI airy Tulse, and 
my lord ina) or that now' is, and* so I went; 
but 1 found they were ambled too heforu 1 
came. 

L. C. J. ITow did my lonl "O from 

ilicnce ? * , ' 

Mr. Wells* In his coach.' 

Were y^ou by nhen he went 
away i’ And who was*tin iv? 

Mr, IVclU. .Mr. iiroune, the coronrr, was 
not there wlnm my l(»rd mil} or went away, but 
there was Cioodenonj^h. 

* L. C. J. Ay, he was in trusty hands upon 
my w'ord. 

Att. Gen. The Koldiiu's prevented the tlc- 
dili'n, and so they let him ffo again. 

Mr. Kreord^r Swear sir John Peak. [Which 
was done]. Sir John, what can say to this 
business? 

Sir J. Peak. My lord, I had order from the 
lieuteuiiiicy, to raise my regfiioent upon the 
news of my lord mayor’s bciu^ arrested, which 
I did in a very little time, ai)d rame w ith my 
ftMicra to Skinner’s-hall, where 1 heaid my 


lord mayor was, and prevented any atir, as it 
was feared there would have been. But Mn ' 
Keeling, 1 believe, can tell something: more of 
the design than he has spoken, ter 1 remenber 
at the trial of the Traitors at the Old Bailey, 
be did say, That after my lord mayor was ar¬ 
rested, they did intend something, but their 
hearts misgave them when the re^uient was 
up. 

L. C. J. Thai is nothing to this eause what 
he said there; now be remembi vs nothing of 
it. Have you done, gentlemen, or will you 
call any more witnesses ? 

AtL Gen. W’^e rest it here, my lord, till we 
hear what they say to it. 

L. C. J. Come then, what are you to say 
that are lor the defendant ?. 

Serj. Mai/ntn'd, May it please your lord¬ 
ship, and you gentlemen of the jury, 1 am of 
counsel in this case with' the defendant^ Mr. 
Papillon. 1 sec, gentlemen, it is a cause of 
great expectation, and by that means they 
would make it greater by far, than indeetl it ts 
in itself. But T suppose, you who are upon 
your oaths to U’v this issue, will duly wf^h 
and eon.sidcr what it really is. Gentlemen, 
the rei'ord tells you what it is, an action upon 
the case, wherein the plaintitf declares, that 
1 be defendant did arrest him, being then lord 
ma^'^or, without any probable cause, and out of 
malice, ^ow, as to that, gentlemen, 1 con¬ 
ceive and think, I may appeal to my Lord 
Chief J ustice in it, for direction in point of law, 
that my lord mayor, if he do mistake in his 
otHeo, and ilo not do that which belongs to him 
to do, he i.s a.s much subject to the process of 
law and actions, as any private pt^rson in the 
t itv of London. If he does any man anin- 
uu y. or dees that AAlneh is not right in Ids 
otheo, by wlue.h another person is grieved, he 
IS liable t<i thr prosec-ution of any partloulat 
Kuhjeet the king ba^, that is so grieved by him. 
Then they allege, that this particular action 
and arrest tiiereupon was prosecufed and dene 
out of malice, and without probl^e cause. 
Now what have they proved of that? They 
prove the thing done, that lie was arrested A 
the defendant’s suit, and that was ke|{t in 
custody sia hours. But if we catf give yon 
any account of a probable cause for it, ibaiis 
sutiicient to justify us fijoni this action.« Gen^ 
tlcuicii, the question that you are to (ry ia not; 
whether this man or tfiat mpu wei«^ dnfy 
chosen into such an office; but whether there 
were any probable cause for Abe. defiaidant to 
.contest about the choice ? And hereipibe ca.^e 
will tall out to be ihua: Tliere waa a didfereiice 
in the city of London, as is very well known 
to every btidy, about the choice of abends tor 
the city, wherein the defendant was one of the 
competitors; there were, upon the nominatioa 
and election in the hall, a great many 
voices or suffrages for one than for the other, 
which was certified to the court of aldermen 
and lord mayor, as is usual; but some contest 
being, a potf was demanded and granted, ami 
upon that poll, my lord mayor was pleased to 
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declare the eleotion on one side agauist Mr. 
PepiUon, who was yet apprehends, hy the 
firat choice, to be one that had «i<h^ siiffnigea. 
But several meetings there were, sad several 
oommen halts assembled, so that it was a con¬ 
tested imittei*, oud, as I said, there had been a 
yeport made on the defendant’s behali’. We 
insist not \ipon the light of dection; that has 
been otherwise tletormtiied. But when he is 
put in nomination by the electors in city, 
and has many suifrages, and he conceives liitii • 
edf rightly chosen, and they tliat are raana- 
jjers of the election give stich an account that 
« their judgment he was chosen, tliat surely 
was a probable cause for him to pitmeed ufNm 
k. And if tliere be but a probable cause to bring 
this to a question, no doubt he migltt very, 
well take the course the defendant took. Here 
b DO west without legal process; nay, their 
oWntfnlnesses say, there was an offer to take 
an a]>praranee without putting it on so far as 
^ arrest: it* m3' lord rnsyor would have hut 
given an apfiearance, there hail been an end, 
but he did no< think fit to ilo that, and so the 
iHPocess of law was executed upon him. 'Pheii 
here is the case in short: A man thinks him¬ 
self rightly and duly chosen into an office, and 
li» prohaWe reason so to tiiiuk, for the judges 
ot*the rlcctiou think so too, and deliver that as 
their opinion: so that though he Is mistaken, 
as the event pro'.cfe, yet lie is not alone in his 
snistake, nor wilboutVround of his apprehen- 
flion: neoj H‘it lie (under favour) surh a man 
has no proceed I na^ to take in liic world 
for sc'pJiiig tois mjxiier. bin to appeal to vocr 
lordship, and il.jit court wliero your ford- 
ship s«ts, to a writ o coinmand the 
mayor, or other prop^T officer iu swear such a 
tnnn into tlieofti.’c, or shev good caurc uhv 
he doth not. If the mav^*r, upon the rt'- 
tceipt of the writ, thinks lit to obey ii, tmd 
swears the Tulin, nil is w-lh if nf>l, lie must 
make a return of Hie writ, with the cause why 
the coimuand of>t!ie writ is not olrt‘\f*fl. Now 
Uie stiggestiun of the writ is, that he was duly 
chosen into such an office, and therefore he 
' had a foir way to put this iitajrtrr to an end ; 
if life it'ould ha^c leuirncd lie was chosen, or 
not choseA, there had betn :wi end lof the Im- 
sineas, wiiieh he ought (undijr favoiK) to have 
dene ill obedbnee to ,the king’s writ. ^Vlint 
tlien iblluwf* u)Km hi;* not doing so ? 'Fbe party 
that k-gfiLved liercby, has no other cour.4 
to take, but to bring hi'i motion Rg.iinst the 
mayor for it. This cotirs#‘ t!ic defendant took, 
hy taking out a writ against tire plainrilT: and 
what was the effect of that writ ? It Is indf^ed 
chaigcd here by the counsel uii the other side 
that there was a design ot a discontented party 
in it, «Bd d know not what, and a great deal of 
etir made- that a coroner i*f the ofLontUm 

ehoAild armt ny lord mayor, b may bett 
wai net no reverently done, but yet if be 
he had good emse ^'aotioh ugaiiiet 
huif, he might do it iawfoliy. Ihitb this 
prove to noii, that thb tm inalieiously mI 
wiarMOfti^ fbmeF BhMve matt be to the 


peraoii} sfedl and eernartnesB lb have ri^t 
.done to a ttan'd seh* or another, m a legal 
course of jttolice, i$ not maUce, nor will mwo 
the preaeentwn'of dte action unreasonable and . 
groundless. Have they proved to you, gw- 
rieuicn, uiiy particular discontent and malice ^ 
that is between the plmtiff and defeoflaut? 
truly, I think, by all the proof that has been 
offeri^, the quite contraiy does appt^ar. The 
defendant took out a Mandamus, directed to, 
the plaintiff, which was not duly Tetumetl: 
wliat tlren ^th he do iieut ? Doth In? most 
rioientiv arrest him T That, with subniission, 
he might do, and no offence in law; no, but 
he doth not do it, but only desired from time to 
time, as we shall prove anon, that he would but 
give an appedniuce, that would have put a 
coaclnskm to this disfiute. There is no ap¬ 
pearance given: whmupon he is arrested, 
and detain^ in custody six hours. If a man 
be once in tlic officer's bands taken upon legal 

f irocess, how lon» soever tiie officer keeps 
liin, is not at alf to be laid upon the person 
that brings the suit; that is to be looked after 
by the officer himself. l¥batsoeyer was the 
usage in that manner, we are not to answer 
for (though it is plain an appearance would 
h.avc done all presently,) we shall prove we 
gave order to use all deference and respect in 
the world. And besides (though 1 would not 
spcdk it to invalidate any of the evidence given 
alxuit the right of election one way or other, 
y(?t) there being a return of the ^fendant’s 
f'lection by the .sheriffs to the court of alder¬ 
men ; but tluy bt iug of another opinion, gave 
order that those ffiat tboutsht themselves ag¬ 
grieved should take their remedy at law : 
wliich order we have pursued in that regular 
course that the law has prescritied. And I 
ho|>e it will never come to that, that a man 
(thougli mistaken) cOncehing himself !o have 
a right of uf'tioii, and suing out the king’s 
writ, shall suffer for so ddiiig, unless particular 
malic*; he made to ufqiear. Here is a great 
noise of damage, and disrepute, and disgrace 
to tlie plaintiff'and his office, and he has been 
pleased to reckon his own damages at 10,000/. 
We say he has sustained no damage bj any 
thing We have done, hut wc are quite not 
guilty of this uuroasofiable and malicious pro- 
sortition laid to our charge. j\jidthativc ai’C 
not gnill y, the tn*^er that has been opened, we 
think, will siivRcirntly declare. For if there 
w.'ts a contest about the election, and the she¬ 
riffs returned it as their (quniott that the de- 
fend;mt was chosen, thuugli they and he 
too were tnisfaken, yet that might give a pio- 
liohle ground for his pursuing the course he did 
take, and the very courtof‘u)denneu,and the lord 
may 01 *, bidding uiem take their course at luw, wc 
sure shall not be punished for it. \Y« did not 
prosoruto our question in any malicious way, 
Uit in that couri^> that the law allows, by 
taking out tfi« king’s writ, and w'e hope the 
law will protMt ns for it. 

Mr. Will your lordsbip be 

{deased Do spareiBe a word on die mmemie 
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with Mr. Seij«ant Majnard. 1 m of coun¬ 
sel, gpeDtkmeii, with Mr. Pa|»illon, the de- 
feiidwt, in Uiis uCtiun. We do not tnsistt oj[»on 
it nor uow offer any thing to assert our 
dection: we did apprehend we were elected, 
hilt that ifi ruled against us, and we rested sa¬ 
tisfied with it. BuVwe come here now hefore 
you upon this questien: whether we had any 
prolMtblc cause of action, upon which wc alight 
take out this process mentioned in the deela- 
ralion, which is a Capias upon a Latitat ? And 
wc do insist upon it, that this action of the 
plaintiff’s must hilJ upon the issue joined, if we 
can satisfy yon, and shew that it was not ma¬ 
licious, and without pt-obable cause. And 
though our cause of action against the plain¬ 
tiff falls out to the event not to lie a good and 
sufficient cause, yet if it w ere probabk, it will 
evade this action, and that is all w e labour 
for. Tb'-y do not attempt to prove, at least¬ 
wise 1 have not heard any thing of it, that there 
was an express malice, any thing either said 
or done by tiie defendant, more than the causing 
him to lie arrested upon this writ. Tt is very 
well known, it was m the city of London a 
very much controverted question, whether 
Mr...Papillon and Mr. Dumns, or sir Dudley 
North and Mr. Ricli, were chosen sheriffs of 
London ? i wou'ul not run over the history of 
iL it is but loo well known and remembered, 
tbe di\i«iors that wcic in the city about it. 
Some were so much dissatistied w'itii the 
swearing sir Dudley North aud Mr. Rich, 
sbentfs, as thinking tlieih not duly clei‘ted, 
that they would have the court of king’s bench 
moved lor tbe writ of Mandamus to swear 3Ir. 
Papilioii and Mr. Dulxtis. This 3Iandamiis 
was moved for, and granted; aud to this writ 
tlic mayor and uidtrmen, to whom it was di¬ 
rected,'made- a return that vve were not elected 
sheriffs of Umdun, which return was appre¬ 
hended 10 be luise; and really to try the truth 
of this return, was the action brought against 
the plaintiff. A man that i.s injured by a false 
return, bath indeed no other way to right him¬ 
self, but by bringing an action against them 
that made it. Lpon this action brought, I hope 
you are satlsded, gonthuiii'ii, from the evidence 
tii.’t has be<'ti uireufiy niven, the defendant 
proceeded regularly unit orderly, in a decent 
manner applying inmself get nu appearance 
to his action. And we shall prove he did ; 
for, first, he took out a LtUitat against uiy 
lord inavor, and by tlie attorney gave him 
tioticK^. of it, and desiwl an ap|ieavniice ; so that 
the qui^tioii iii dir.pijte might come to some 
dctci rninutioii. R ut ho was not pleased to 1 ve 
us an appearance to that writ, so we took out a 
Capias, gave him notice of it, and desireA an 
uf^^arance, but could have no appearance^ 
whereupon .we took out an Alias Cupitw, 
which is the writ mentioned in the doclaiatiou. 
and the coroner, who has been named, was 
then udd, he should be colled upon to make 
some return to his writ; which he acquainted 
my lord mayor with, and deshod him to giw an 
I appearance, which he refused to do; tlie 


officer was constrained to arrest him, to exe- 
cutothft king]s writ, mid you hear how he 
treated him with all due respect, and carried 
Him to his own house, wdicm he staid some 
hours,, and then went away. Ail this tiiue 
were we satlstied wiih what was done, we 
expected no more than an apfearaiiee, which 
at last wofl given. Upon that appeanmee we 
did declare, in the beginning of Hillary or 
Easter term (83): but it iell out, that in Easter 
term (83) there was an inlbriiiatien tor a riot 
upon Midsamnoer-day before, ab6ut this eoiH 
tested election, came to he tiied. And that- 
coming to trial, 10 Mali,* and being found to be 
a riot, and the shcrifl's sworn to he duly elected, 
thereupon we were abundantly satisfied that 
we were mistaken, aud under misapprehen* ^ 
sions, and that our cause of action would not 
hold, and we did discontinue it. Indeed, if 
we liad prosecuted our action after tha^ it 
would have been more like an angry and a 
silly prosecution, nnd the whole have had a 
worse construction, than the' thing in itselif 
wriuld bear. But when we found the opinion 
of the court to be against us about our election, 
we immediately discontinued our action* 
Clentieniiml wc shall prove these to have, been 
our proceedings, aud that, 1 hope, will satisfy 
you, we arc not guilty, according as w'e have 
pleaded. 

Mr. Ward, it please your lord&hip, and 
> 011 , gentlemen of the jury, 1 am of counsel on 
the same side, for tbe definulant, and desire to 
be heard one word, as to some things that 
have been said on the other side on this cause. 
Tliere have Ikeni some questions a&ked, tlmtdo 
very much refioct ujiou the defendant, aud 
which 1 would tako out of this cause. I shall 
take notice, first, what the questions wera, 
and then give them tliat rvgard apd answer 
which they deserve. That which is urged, 
gentfemen, by of cnrainatioir, in this case, 
against the detendaut, and an 4ifi'|Ust as well an 
foreign retlcction, uot at all concerning tbo 
cause, is, as if the defendant were acquainted 
u iih tbe iiisurrectiou and conspiracy that war 
intended against the king’s life, and for sub¬ 
version of the govcninieut, anil procured tlut 
plaintiff, tiicn lord mayor, to be ari'estod, to 
further and pi-oinote that insurroction. But as 
that was insinuated only for ridlectiou’s soke, 
so 1 hope you, gentlctucii, w'ill be pleased to 
take notice, Uiat not tnw wurd ot any such 
thing is proved at all, tliat the defendant ever 
knew ot any intcuded iiisiirrectlon, uor that 
this was done with any such design : for even 
their first witness, Koeling, from whoae being 
employed by tlic ceruuer in the execution of 
the writ upon sir VVilliain Pritehaid, the plain¬ 
tiff, they would argue that soinethiug else wa^ 
desigin^ in it, doth give a pi^altive denial of any 
such thing now upou his testimony here. Aud 
jMj. Pd]nliou the tleleiidant nevei* knew liiin in 
his life, nor employed him in tliis business, not* 
ordered that he should l« employed in it, nor 
ever saw him ; but the coroner gave fnm m 
warrant to ttxocuto, If, tborefore. Keeling apA 
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lTCM)den 6 iiffU were concerned in any ill bilsi* 

^ iiessy and uavc taken upon them to do that* 
which ^icy ou^lit not to have done, that doth 
not signify any thing in this case, nor ought to 
turn to^ the deiendant’s prejudice. Nor, if any 
thing were done by the officers, that were to 
eotecuie.this process, that were a Misfesance, 
at a male-execution of their office, that ought 
not to be imputed as a fault in the defendant. 
But for this matter now before you, the case 
will depend upon this point chiefly, whether 
the now defendant had a reasonable cause, or 
probable ground, to bring an action against tbc 
idahitifT at the time when it was brought, and 
this arrest made ? For^here is many a man, 
tliatatthe comHiencement of his action, doth 
exmeeive in himself, he had a good proliahle 
cause of action against another man, that in the 
event of things huds he was mistaken, und 
hath no such cause; and tliercmpon desists the 
prosecuUon of it. Therefore the prohability 
of the cause, at the time wlien this fact w as 
done, is the question you now are to try. Tor 
wc are not now' considering, w hetlier that pio- 
hahle cause d^d continue and jirove a gr>od 
cause; theeient of this Tnattci* has pnnrd it 
i|uite ^lerwise. indeed the original (piestion (d* 
this whole Cause was, Who were only elected 
sheriflk? And that at the time of such elect loir 
made a great number of votes passed for the 
defendant, is, 1 think, very tiutorioiis, both upon 
the lifting up of hands, and upon the |ko!l. 
These tluiigH we shall offer to you, and luaki^ 
it out that these gave occasion to the delen- 
liaut to eonlest the election, and consiMjuentiy 
to tlie bringing of the action that the plaiiiiiii* 
was thus arrested upon. If' then iheie wi re 
such things as these tliat we hu\c opeiu^l, 
which gave a colour to controvert the right, 
and the defendant pursued the method pre- 
sciibed by tbc law to bring it to u determuia- 
tion, and there was no particular disre.'>)>ect or 
incisiltiy oflered to my lord ina^or, tlicn sure 
there was no reason to bring this action against 
us. And tliat thei-e was no indecent behavionv 
used towards the plaintiff, doth ap]>car from the 
evidence tliat liatli been given of the whole 
transaction. All that was desired of my lord 
mayor was but an appeaionce. For this was 
indeed anoctiun thul did not rcquii*'bail, but 
ail ap|H;arancc; though, 1 must nciiU say^ ] 
never knew any one so averise to give an ap¬ 
pearance to ail action as the plai*)tifl'was; 
tor aflter a Latitat and Capias taken out, and 
being frequently acquainted with it, and at 
length upon application afVer tin* taking out of 
the Aiias Capias^atid many altendaiiccs', with all 
tbe deference and respect imaginable, both to 
bis person and office, not k6 much as a bare 
appIraniDcc could be obtaiuef). Upon the open¬ 
ing of the declaration and the cause, }‘ou liave 
been told of die ^eat' dangers that were in 
tbc case, as to the infringement of public 
patoe^aodthe government, which has been 
very mnoh aggravated on the oUier side. Bui 
bad the reasonable request of the defendant bv 
bis attorney, or tbe officer, so oflen repeated, 
boon but complied with, it had been but sending 
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to any attorney, and ordeiitig an appearances 
and tneii, 1 hope, thefieaoeof the kiogiUhn had 
been in no pei’il from such a design as fhis 
arrest. Which I would not. have mon- 
.tioned, nor should have taken to be at all 
concerned in the issue now before you to ba 
tried, but that I find them to be taken into 
the question, when 1 hope you will consider 
they' are no way material to the jioint in con • 
troversy. Now, gentlemen, in our defence 
against this suit of the plaintifl'’s, w c shall cull 
our witnesses to prove wdiat we have opened. 
And our defence will he in these ste|»s; first, 
to shew the iiidiicenient to our action against 
tbc plaintiff: which will shew there was a 
probable cause. Secondly, give an account of 
the reverent carriage and behaviour towards 
the plainltfl* in the prosecution ; how with re¬ 
iterated applications it was only desired that 
the plaiiitifl' would give an itppc'arance, whieh 
he was not pleased to do; and that thercupctn, 
with great civility, the king's writ was exe¬ 
cuted, as indeed I see no proof to the contrary. 
For ntUhev lUe coroner, iiov those other people 
that gave their assi*iance tt» him, were at all 
rude in their carriage to my lord nv.i\or ; but as 
soon as the arrest was inadt', tliev were all 
turued off, and tliT^ coroner staid alone with 
1113 lord, and wont with him in his loidship\ 
own coach to the Skniiiers-Hall, w hich was 
lliecoroiK'r’s house. Neilher w.i', there any 
thing ill done, after oil this w.i.^ p.'isl: lor, 
i.pon the plaintiff 'n appoarnnee, the now de- 
I'eiidaul declared in liis ai uoii, .iiu) tnlihded to 
pursue It; hill it happenid Jlut aflerwariU, in 
u short lime, these thii.g\ siitleini from dc- 
iiate, 111 a tii.il tliat was hcic atiout a riot at 
{ this (l:*clion, where the question ol‘the ligiit 
i and eieetion v.as delcrmiiud on the other side, 

I whicli gave the piamtdf m tliat miion, the 
I defendant iuthis. satistuciimi trim he was in a 
• luist.'ike; liiicl so he thouuriii fit to disumti- 
I line Jial action, iuid jirurceded .10 luilhcr— 
j L. C.J. j\<», Mr. Ward, ihul wa& not Ihe 
i qoifsiion determined then. 

I Mr. Ua7ft. M 3 Lord, I hmnhly cmirehe 
I the issue of that caij.se did deieraiine tliat qiich- 
I lion- 

J. C. J. Xo, no, I tell you it was iioi the 
question. 

Mr. r/'ira'. 1 must suhmil it to your lord- 
slim.— 

i. C. J. I peiceivf; \mu do not iiuderfUaud 
the question that was tlien, nor the quetttion 
I that is DOW. You have tiiiidi* a long .speceli 
I here, and nothing at all to tjie purpose: 30 U 
do not undeixtaiid wliut yon arc uhoiit, 1 tell 
you it was no such qiusition. 

Mr. Ward. My. lord, I was only giving an ac¬ 
count of what w c should prove *as to the fair¬ 
ness of our proceedings- 

X. C. J But 1 must interrupt you, and tell 
you, ail you have said signilics nothing. Apd 
aa to what you mention of the trial for the riot, 
1 say, if Uiere be any election to an office at 
any time, that is controverted or doubtful, 3 ^ou 
have forms and nietiiods of law to dotormina 
the controversy—— 
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Mr. Word, And we pay, with submission, 
my lord) we liare only pursued such form and 
method— 

Ij. C. J. You are not to try rights by club- 
law, by riots, by noise, and by tumults. 
Therefore, you are mistaken, to say, that was 
Ibe question u|)Od tlie trial of the Riot. No, it 
was not the question, but the defendants there 
were tried ibr a notorious offence, and disor¬ 
derly tumulUious assembly, an assembly that 
liad like to have set us together by the ears. 
Tberefoi'e you must not talk after that rate. 

If you will speak, apply to the business in 
hand. Do not make sucli excursioiis, ud cup~ 
tandum pnpulum, with your iiourislies; for 
that is aU that is designed by your loiif? ha¬ 
rangues. But I must not suffer it. 1 will iionu 
nf your enamel, nor your garniture. The bu- 
alness of the court, is, and by the grace of 
God, it shah always be my business, and so | 
it should be the counsers too, < Servare jus 
tllfesum.* But 1 see you do not understund 
the question, and that makes you ramble so 
much in your riiscoiirsc. 

Mr. Ward, My lord, I desire always to do 
my duty; and do it as well as 1 cun. 1 know 
reVy well, and hope to apply it to this case, 
that in a fpioshon of right tii'ore are forms and 
iiiethinls of law to be pursued, and I w'ould de¬ 
fend rny client from this action, by proving he 
did pursue liiai luelhcMl; and w hen ho appre- 
hendodlic had been before mistaken, he desisted 
from what ht had begun- 

L. C. J. i tell you, 1 perceive you do not 
understand the c|ue>iion. 

Mr. Ward. If 3 our lordship will give me 
leave to c.\|>laiii myself, J hope T shall satisfy 
your lordship. 

L C. J. Indeed Mr. Ward, you do not un¬ 
derstand the quoKtion at all, but launch out 
into an ocean of iliscourse, that is wholly 
wide from the mark. 1 see ou do not uuder- 
stand it. 

Mr. Ward. Will }'Our lordship please to 
hear me- 

L. C. J. Ay, if you would to the ;»nr- ^ 
pose; but 1 cannot sit here al! to licav 

you make florid specclies uo'uil iiaitfcrs tljat 
are foreign to the point b doicu .. Come to 
the question, man; 1 see you do not under¬ 
stand what you arc about. 

Mr, Ward. My l^rd- 

L. C. J. Nay, be as angry as you will, Mr. 
Ward, 1 do tell j^ou again, all yon have said 
is nothing to the purpose, and you do not un¬ 
derstand the business. 

Then there was a little hiss begun. 

If. C. J. Who is that ? What in the name 
of God! 1 hope wc are now past that time of 
day lliat humming and hissing shall be used 
in courts of justice; but [ would fain know 
that fellow that dare to hum or hiss while 1 sit 
here; I will assure him, be be who he will I will 
lay by the heels, and ,tnake an exam]»lc 
ot him. Indeed I knew tlie time when causes 
Rr«ce to lie carried according m the mobile 
vou X. 


hissed or Inimnied ; and I do not question bat 
they have as good a will to it now. Come, 
Mr. Ward, jnay let us liave none of your fra- 
grnneies, and iiiio rhetorical flowers, to lako 
the noopie with. 

Mr. Ward, My lor<l, I <]<> not do any such 
thing, but if your lordship would please to hoar 
me, 1 would explain myself, 1 hope to your lord* 
ship’s satisfaction, and the satisfiiciion of the 
geutlcmcn of the jury. 

h. C* J. Hear you? Why, J did not Irfs 
ten-npt you, man, till you came to launch out 
into c\trn\agaiU things that did not at all con- 
c<Tn the cause. Keep close to the question 
Wf come .liL*re to try, and I will hoar you aa 
long as you will. The single question is here, 
Whotlivv iIhtg were a probable cause for your 
arresting the plaimifl', or not. 

Mr. Ward. IMj lord, wo. did apprehend, 1 
say, that we had :i probable cause ; but when 
wn found our mislaki', we discontinued our ac¬ 
tion, ))nid costs, and have a receipt for them. 
"I'his WHS it 1 u as saying— — 

L.C. J. Nay uluityou can, in God’s name, 
that will oondiKUi to tiie point in hand ; but do 
not make the people bclio\ c us though the right 
of sheriOs, or not shmifs, were determined 
uj«m the trial of a riot. 

Ncij. M‘njnurd. There are these things tl^at 
are pr(»per to he ronsidcreil in this question, 
whether the cause were probable, pr not pi*o- 
bahlc ; and if not probable, whether malicious, 
or nor ? 

L. C. J. True, brother : if people will bot 
understand their Inismcss, it is reduced to a nar^ 
row eonqiass ; but if they will not understand 
\\ hat it is they come about, they wdll ramble 
from the point, and who can help it.^ But we 
must keep to what is before us. 

Mr. WuHajns. We shall make it out, that 
nothing was done but very civilly. 

L. C. J. You must make it oiit, tliat nothing 
was done but what you had probable cause at 
lea.st for. 

Mr. Williams, We will, ray lord, apply our- 
selve.s to that which your lordship directs. 
Call Mr. Brome, Mr. Courthope, and Mr. 
Cornish. 

Mr. Brme sworn. 

?rfr. Ward. Mr. Brome, are you sworn ? 

JjFomc. Ves, Sir. 

Mr. Il'flrrf. Have you the WTits here ? Tha 
I/itilat and the Capias ? 

'I'riily, Sir, I have not; I did not 
hrisi: \^ith me, they are at home at my 

lnvn.‘je ; If you please, I will ibteh them. 

Blr. 11 ftrd. i'ray, can you Idl, Sir, when 
the first writ was ivtuniablc ? 

Ji? me. In Hilary term. 

Mr, Ward. H )>eu you had that writ brought 
to you, Sir, whit did you sny to iny lord 
ma'. or about it ? 

Brome. 1 went to im jerd mayor ni^h^«• 
Goodenough, and defin'd M>y l arl^ that he 
WTvdd fipn«*nr to it, as Mr. t.h)e'le':ov.;’Ut'jld mo 
lie had desired of him s?* But ho 

Z 
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¥aid he would give no appearance. If I would i 
take liim upon the writ, 1 might do as I 
pleased, and lie would consider, and do as lie 
should think fit ; but he would not give any 
appearanee. I told him, I had writs against 
several ofthe ahlermeii upon the same account, 
and that 1 would wait upon them also; and t 
did so, and de^^ired them to ajipear, and offered 
to take an appearance f rom them, and gave my 
lord ina^'or and tliciu time to consider of it, 
and came again ; but they told me, they had 
considered of it, and w'ould give no appear- 
ancc. 

Mr. WilHcims. Wlicn u as this, Sir ? 

Bf vmc. Ill the beginning of Hilary term, to 
Ibe best of my remembrance. 

Mr. Williams, What time did }Ougivc my 
lord mayor to consider of it \ 

Brome. About a week, or some nine or ten 
days lime, as I romnnber. 

Mr. HorrA Where was it that you had that 
answer, that he liad considered of it, and would 
give no appearance ? 

Bt'omc. It was at the court of aldermen. 

Wp*, Williams. Al ere the writs brought again 
to you ? 

Bromc. Ttierc was not time to make a re 
turn then, and so they let all alone till a little 
before the beginning ot I'.usUt li’mi, and tlu ii 
one day Mr. (.JoodenoufflMhe attorney, brought 
me the writs again, and threatened lo complain 
to the court of me, and acquaint ibeiTi, that I 
bad neglected the ew'inion of tlie king’s writs, 
ttvo cf tlicm. 

Mr, Upon your oath, 8ir, did he 

threaten you, that if you did not make a n*- 
tum of the writ, he would coiuplain * 

Brome. He said 1 liad c \Mos<;d larn to tlu*; 
complaint of his client ; and if 1 did not do it, j 
he would complain to the couit of me : if I ! 
would make a return, as 1 ought to do, well ; 
and good, if not- | 

Mr. Williams. If not, what ihon ? Did he 
ttsc any other thrcalenliigs, pray, Sir, but that j 
he W'outd complain to the court i* ' 

Bromt. He did threaten to complain of rnc. 

Att. Uen. You say, Sir, he threatened you , 
what answer did you make to him ? 

Brome. I did not use to execute w rits m \ sidf, 
1 told him : iheienpon he did propose two per¬ 
sons to tne, Mr. Keeling, and one Mr. liur- 
leigh, for he told hie the sheriHii officers would 
aot do it. 

Alt. Gen. Pray, Sir, did you endeavour to 
get any of the shcritVs oltic:crs lo do it ■* 

Brome. He told me he could not get any of 
tliem to do it. 

Mr. Waril. Mr. Brome, wliat did yon do af¬ 
ter he had proposed those two persons lo you ? 

Brome. After I had given those warrants 
to the ofEccr he had named, 1 told him, 1 was 
willing to go once more to my lord mayor, to 
see if J could get an aiipearancc of him with¬ 
out arresting him ; so 1 waited on iiim at his 
house at Grocci ’s-ball, but tbiuid him then 
at dinner; so 1 went away, and came again 
about tour o'clock, and f/first spoke to Mr. 


Gibson, and intreatctl him to let my lord mayor 
know, that 1 desired to speak wdth his lordship 
at his leisure; afterwards, when I came up to 
my lord mayor, lie asked me, what was my 
business ? I told him the writs were renewed, 
at the suit of Mr. Papdlon and Mr. Dubois, and 
1 was pressed to make a return; and 1 desired 
his lordship that he would he pleased to give 
an appearance. He told me he was ready to 
submit to the king’s w rit, but would not give 
an appearance; thereupon the officers named 
in tlie w arrant bv my coiimiand did arrest him. 

Mr. ll'arrf. flow often did you wait upon 
my lord mayor for an appearance upon both 
the writs, before he was arrested ? 

Brome. Several times ; 1 cannot exactly toll 
how often. 

Mr, Williams. Had you directions, if ho 
would please to give an appearance, to lake an 
appearance and not lo arrest him ? 

Brornc. I had directions lo take an apj)ear' 
ancc, if he would give it. 

Alt. Gen. From whom had you that direc¬ 
tion, 3 Ir. Brornc i* 

Brome. From the attorney Goodcnoiigb. 

L. C. J. Now, Mr. Brome, let me ask 3’oua 
question or two: how long had you b<;<*ij coro¬ 
ner before ? 

Bnma’. About two years before, or llierc* 
abouts. 

L. C. .T. Had yon ever made any warrauts 
upon writs of'Oapias before? 

Brome. Yes, iny lord, srveril. 

L. ( '. . 1 . V/ho did 3 Oil to make your 
warrants to, to be excnib d ? 

Bitm/c. I iifwcr keep iny W'arrants; they 
that execute tln-m ii:ne tiicin. 

X C. J. Jinl me, Tt> whom did \ou 

make tlii'ui ? 

Bro/.'ir, 'i’o one of the slici ill's ofllccis coin- 
nioidi. 

L. J. 'I'bni I ask 300, iijion vonr oath, 
di'! \(tu I '.'Ioii ill). i voi iiijikf* «iny wai- 
ranl‘> lo unv otlin jM'itvin, till j»iii h time as you 
made thc^c v»aiKiiils to ane d sir V, iiliaui 
Prilclmd 

1 h ive nia^’'* < ral to the slieriflV 

oflicer.s, that 1 (Mnn«»l renu inber now parlicu- 
larly 

L. C. J. But mind my question, man, and 
answer me directly ; for 1 e xpect you should 
answer me positively to it. Have yon ever at 
I any time made any warrants to any oilier but 
thi* sheriffs ofiiccrs till this time ? 

Brume. I caiinul remember that 1 have. 

X. C. J. How then came yon at ]iiiss«l’!i 
house to discourse with Mr. Goodiiiougli about 
who W'onld be fit to cxeeiUe the writ, when 
you used to employ the shciiffs officeis, and 
there were so many of them ? 

Brome. He told me he could get no one of 
them to execute it. 

X. C. X But there must be something more 
in it thpn ordinary, that you and (loodeijoiigb, 
and all'those other people, should come to meet 
about such a thing as this, to discourse and 
consider who should be fit to be put ioto a war- 
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rant to make an arrest upon a Capias, when be¬ 
fore that time you used to make it to thoHOthat 
are versed in those malters. 

Brome. W hen tlie attorney came with a writ, 
and desired a warrant upon it, it is usual to take 
whom he nonunalc!*, and make him the officer 
to execute it, 

X. C. J. Then give me, if you can, any one 
special instance, wherein you have taken the 
direction of tlie attorney, whose name to put 
into the warrant. 

Brome. Yes, my lord, 1 ran. 

X. C. X Do then, let’s hear it, when was 
that? 

Bronte. 1 did it in the rase of liis royal high¬ 
ness a^gaiiist Mr. Pilkingtun. Mr. Swiit came 
for a warrant, and ilirrrtrd mo whom to put 
AO to it. 

L. C. J. What directions did ho give you ? 

Bromc. He gave me flu* names ni wriling. 

X. C. J. V^'hcre is Ki’cling ? 

Kctlinf^. Herr, mv lord. 

L. C. J. What was the moaning of that 
Word that was used by you, ‘that ihr party 
would he angry, if you did not lUTcst iny lord 
mayor;’ for that is it, which m:ike.s me so in- 
(juisilive into this iiKiltor, how these, people 
came tf) he employed 

Sot. Gen. Ay, pray consider with youvscll’, 
and recollect, Mr. Keeling; when you were 
first mentioiu'd to b<* a sp<*rial bailiff' to arrest 
my lord mayor, you say you opjaLsed it: how 
then came you to be drawn in, and engaged to 
do it ?— Kellirtfr. J ^%i]l tell you, my lord. 

X. C. J, Ay, and tell us what number ol' 
people were there. 

KecUu^. There was about thirty or forty. 

X. C. ./. >Vas llrome among lliem ? 

Kcchnf^, lie was tJiere some part of the 
time. 

L. (’. J. AVell, what was the reason that you 
sliouid be engaged about ibis ibingl' 

A'ee/t.’jg. J went away d while, and came 
again: Mr. Uromocame in, and I was aw ay an 
hour and a half, us J reiiien)l>er, or some con¬ 
siderable time. Mr. Ihome cannot forget, that, 
when J cunie again, J found my iiuine inserted 
in the w arrant, us a bailiff'to the coroner, to ur- 
Tcslsir William Piitcluird, tiieii lord mayor. I 
disputed it, as being neter concenird in any 
such thing before, and was vt'ry unwilling to 
be employed in the affair. Says l\Ir. (iood- 
enoiigb to me Lliereu))on, You ^vLll disoblige 
the paity in r.a.sc you do not do it. 

X. C. J. AVas Mr. Drome in the company 
when Coodcnoiigli said so to you ? 

Keeling. I know not that truly, but he was 
before in the company. 

X. C. J. How many were there in thr room ? 

Keeling. About twenty, or more, as near as 
J can remember. 

X. C. J. You, Bronte, did you ever, when 
you received a writ to arrest a man, ami w ere 
to give a warrant upon it, call a consult of 
twenty or thirty, how to do it, before this lime'.’ 

Brotne. 1 did not do it now. 

X. C. J, 1^0, no, a-lack-a-day thou wfvt as 


innocent in all this matter as a sni'kiitg child. 

Mr. WilUatm. Was Mr. PapiUon in ilia 
company, Mr. Keeling ? 

Keeling. No, be was not. 

Alt. Gen. Mr. Bronte, pray answer me; 
when you had my lord mayor in your custody, 
how came you to disc-liarge him out of custody ? 

Brotne, 1'was taken into custody myself. 

Mr. Ward! Did my lord mayor give an ap¬ 
pearance ? 

Bnmtc. I was committed to the compter 
myself. 

Mr. Williams. Wore you by when it was 
agreed tliat iny lord would give an appear¬ 
ance '* 

Brottie. * I believe not; it was afterwards as 
I have heard. 

X. C. ./. .\-lack-a-day, it w'cnt strangely 
against Mr. Brume’s slomaeh, all this did. 1 
know it very wcdl he had no iiiiikd to it at all. 

yl//. Mr. Keeling, did 30 U hear any 
discourse helwecn the twenty or thirty that 
were in that company about this basincss.^ 

K> chug. 1 cannot say who in particular dis- 
couiscd of it, or what \\fis said. 

»Vo/. Ocn. Was it discoursed of in the whole 
company ;* 

K( chug. There was some discourse about ii 
in the company. 

X. (J. J. You, Brome, were you ever ao- 
(jiia'iited vtJth Keeling before ? 

Bromc. 1 had the mislortnne, my lord, to be 
concerned with hifii about some coal-works. 

X. C. J. Did you know that Mr. BurleigU 
belorc, that was the otiicr Iniilitf ? 

Brome. \ knew' him by sight; I had 110 great 
acipiaintiiiice with him. 

L. C. .7. Pray w hore Ii\cd Keeling ? 

Bnm/e. At Mast-Smithffcld. 

L. C. J. Ami where lived Burleigh? 

liromc. Truly, my lord, 1 know not; 1 
think at the other end of the town. 

L. C. J. But prithee, how came you to join 
these two people together in this business ; 
the one from Wappiiig, the other from West- 
miublcr 

Bt'omc. AVhere the sheriffs were concerned, 
as they were in this mutter, and ihcrel'ore it 
came to me, I thought it not so proper to 
pitch upon the shen/fs officers, nor would they 
do it, as lie tidd me; and especially it being 
toarrcht my lord mayor, I did uotthiuL proper 
to ( luploy any one tlial In cd in the city. 

L. C. J. But there were alniudauce of peo- 
pie that wiTc not citizens, that w ere nearer at 
hand, and uean r together, and fitter for such u 
purpose than a tradesman fetched out of the 
oast, and I know* not w ho out of the west, to 
arrest a man: there mm 
iiig in it. 

Bromc. I gave them the nomination, as. I 
used to do in like eases. 

X. C. J. Unoii your oath, Sir, was it you or 
the attorney that named these ]>ersons ? 

Bromc. tie told me he could get uoue of 
the sheriffs officers to do it: and I did not 
tliink it indeed pruper for any of tlicm* 
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i. C.And wby, good Sir ? 

' Brome. I did think so, truly, my lord, 

L. C. J. Why? Why? Whut reason had 
3^011 for it ? 

Bromc, It wns reasonable, as I apprehend, 
my lord, iur me to think so, it being in a 
matter wherein the shcritls were so much con¬ 
cerned. 

Sol. Gen. But did you propose it, or any 
one else in ilie eompuny, upon your oath ? and 
who was it ? 

Bro/nc. '^rihi attorney named them. 

Com. Seri. It secnis'here were a great many 
persons met at Russel's about this business. 1 
clesiri*, rny lord, that Mr. Brume may name as 
many of them, as he can, that were there. 

Jj C J. Ay, as near as you can, name the 
twenty or thirty persons that were there ; for 
you living in tire city, and having an acquaint¬ 
ance amo ig that sort of peojde, must needs 
know' most of iheiii. 

liro/nc. Why, my lord, there were both the 
Condtiioiighs/and Mr. Neltborp, and who in 
pariie.dar else, I cannot w'ell remember. 

L. C. J. \ I S, yes, I aiu sure you can tell 
more of them. 

liroiHL. 1 ord, 1 caniot swear that I rc- 

inemher any other in particular. 

Com.Saj. It se<atis he has named some of 
those lhal are in the proclamaiion; t»ray, Sir, 
do jou rom(‘iuher any others were there, that 
were in the prochimauon ? 

linvue. 1 do not ivmeinbor any other of 
those ill the {M oclaniaiion were there. 

(if a. (.’ail you remember any that were 
not in the proc.lamutioii ? 

Jiro'uc. 'flicie were several people that 1 
knew by ^iglit; but I cannot remember their 
naui’s.' 

X. J. Nay, nay, pray' o]»en your eyes a 
Ihths and nvollerA your memory, and tell us 
ivho w'orijlln re ; I lv!i«»wyou can do it. 

Bronte. M\ lord, there were many citizens 
that T knew by .sight; but bad no paiticular 
accpuiiutanje with tlii in. 

So!. Gill. Bid yen kuow any of the com¬ 
pany hesidts the (juodenoughs, and Keeling 
and Nclrliorp !' 

Bromr J had H^tle acqualr.lanee With him. 

Sol. (ii n. IJow come you to remember him 
60 purtieulnrly ? 

Bromc. 1 veril y believe he was there. 

Jiirni f/e ^Vas Mr. West there ? 

Bronte. I cannot poh.itively say whether he 
tvas or not. 

Mr. IfSwear Mr. Coniish then. 
[W hid I wa.v, done.*] 

L. C. J. You, iJronie, was Mr. Cornish 
there ? — IhwnG. Not that I know of. 

All. Gen. Jl u strange we (‘.aunot learn W'ho 
those persons were that met there. 

L. C. J. Oh tlicse fellows have strange me- 
rtiories for their pui poses. \V ell, what do you 
call him for .** 

Mr. My lord, wc call Mr. Cornish to 

give an account what he knows of this matter ; 
what directions were given by the plaintiff to 


bis attorney; how he should carry on thto 
matter. 

Mr. Cornish. My lord, That which 1 particu^ 
larly remember, I shall fully and very faith* 
fully declare. 1 was with Mr. Papiilon and 
Mr. Dubois, at my house. The occasion Of 
their coming thither, I knew not, nor did expect 
either of them there; 1 myself came tUm 
Guild-Hall, cither from a court of aldermen, or 
from a committee; and when I came home, 1 
found them there. We had not been many 
minutes together, hut in comes Mr. Good- 
enough the attorney ; and lie applied himself 
particularly to Mr. Papiilon and Mr. Dubois, 
to receive their orders what he should do; for 
he said the time was almost si>ent, and he bad 
addressed himself from time to time to my lord 
mayor, aud some of lire aldermen, to get them 
to appear, but they would not. They told him 
then, (hey hatl given him what orders they bad 
to give him already ; that it was lit the matter 
should he brought to some trial or issue, that 
there might be an end of it. He pressed them 
then earnestly to know what he should do: 
Said they', You are to desire an appearance to 
the action, and if he will give it, take it, and re¬ 
member iny lord mayor is the chief magistrate 
of the city ; and pray, carry it with all respect 
aiifl regard imaginable to him. 

• Mr. ^Williams. You say, Sir, they bid him 
to take ail appearance, if he could get it ? 

Mr. CornUh. Yes, and they declaretl, that 
their design w'as only to bring it to an issue to 
be tried, and they would not insist upon any 
thing hut an appearance, if it might be bad. 

L. C. J. Wonderful careful and civil they 
were, no doubt of it. 

Mr. Cornish. This is the truth, and the whole 
of the trutli, that 1 know of, relating to this 

matter. 

L. C. J. Mr. Cornish, you speak of some of 
the aldermen, that he said he had been with; 
wi»at aldermen were those ? 

Mr. Cornish. There were several of them, 
that he said he liad writs against. 

L. C. J. Yoil were an alderman then; pray 
had he any writ against you ? 

Mr. Cornish. 1 know not whether he had or 
no. 

L. C. J. But he did not require an appear^ 
ance of you, 1 suppose 

Mr. Cornish If he had, I must have taken 
notice of it to defend myself as well as 1 
could. 

L. C. J. Ay, no question but you would, 
but were you asked for an appearance, or no? 

Mr. Cornish. 1 was told 1 should be sued 
among the rest. 

L. C. J. But was there any writ shewn to 
you ? 

Mr. CornUh. No, my Lord. 

L. C. J. Then pray let me ask you a ques¬ 
tion «r two. Did you ever know any man 
before bring an action, or sue to be sheriff 
of London? You have been sheriff yours^ 
wc know. 

Mr. Cornish. This was a matter that had 
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been imich disputeil in the city; and a <|ues- 
tion had been dcpcndinff upon it, whether the 
right was to my lord mayor, or in the ^lerifls. 

L. C. J, But the ouestion of right between 
my lord mayor and aiieriffs, wliat was that to 
Mr. PapiDon ? Did you ever know a man bring 
an action, or sue to be sheriff? 

Mr. Comith, Truly, he that ex|>erienceth 
the trouble of it, will, 1 believe, never be de¬ 
sirous of it. 

L. C. J. But that is no answer to my qiies - 
tion, answer me directly : did you ever know 
any such thing before ? 

Mr. Cornish, 1 never did hear of any such 
»that I know of. 

L- C. J. How tl»en came Mr. Papillon so 
officiously to desire it ? 

Mr. C(»'Hish. I cannot answer; what his 
reasons were, I know not. 

Mr. Wiflioms It was an action to determine 
tlic question that was at that lime so much Ji- 
Vigated in the city of London. 

All. Gen. Mr. (Jnrnish, pray, will yoti an^ 
swer me one ihing; were you never in no 
company when/m it was np^reed this suit should 
he brought and curried on in their names ? 

Mr. Cormah. Mr. \ttorney-General, 1 never 
meddled or managed it. 

Att. (jLu. Did you never hcav it was so 
agreed ? 

Mr. Corntsh. It is known to (houvandv, as 
much as I know of it; the matter was disputed 
of in all compunirH in the city. 

Att. Ocn, lint you do not answer to my 
question ; were you ever in an)'^ company when 
it was agreed that so it shouhrbe ? 

Mr. Corms/i. Sir, I tell you as w'oll as f can, 
tlie matter that %vas to be dispv.led by that ae- 
tion, was the ginieral discourse ol' all societies 
of men w hattu er in the city at that time. 

L. C. J. It is a strange thing, that one can¬ 
not get a tlirecl aniiwer from these people, to 
any thing one a.<ks them ; 1 desire to kiliow' 
one ihii'g of yon, Mr. ( 3 oriiwli: you have 
knov.n ?»1 j . Pafiilion, the defendant, bctbreihis 
time? 

Mr ('ornish. YcSh my lord, 1 have known 
him 6^‘vcral years 

L. C. J. Wa.s he ever chosen .sheriff of Lon¬ 
don hetorc ? 

Mr. Cornish. Ves, my lord. 1 suppose he W'as. 

-L. C. J. Ifow chance lie did not hold then? 

Mr. I !ia\o heaid he fined, as was 

eomnn n a.’d itsua!, when pr:rsons* occrisioris 
would not permit them to atievid t!ie service of 
tfir place. 

L. C. J. He did so, it is known to thousands, 
as ybu ray, that he did. Now, pray, lot me 
ask you luKUhov yiestion : w«s Mr. Bethel ever 
chosen sherifi before that time y<»u ofid he weio 
sheriffs leg* ihi.r i* 

Mr. Lorniitk. I do not know that he nas 
Chhaen het'ore. 

L. C. J. How is that? 

Mr. GumwA. My lord, T do not tmderstand 
what the qiiwtion is, or else I know nothing 


X. C. J. Howr, did you never hear of tba^ 
before ? For, Mr. Cornish, 1 do not speak of • 
thing that nobod v knows; alas, thousands, and 
ten thousands of people know that too. 

Mr. Cornish, My lord, upon my oath, 1 do 
not know that ever he was. 

L C, J. Did you ever hear it ? 

Mr. Cornish. 1 do not know that ever 1 did. 

L. C. J. Did you never hear that Mr. Be¬ 
thel swore htms^f off, as they call it? You 
know' what I mean. 

Mr. Cornish. 1 do not remember any thinir 
of it. 

L. C. J. Nay, nay, it is to the matter, 1 as¬ 
sure yon,. Mr. Cornish, whatever you think of 
it. f ask you then another question, that lies 
something nearer ^mur memory : upon your 
oath, when you two were elected upon Mid¬ 
summer-day, was not that election vacated, 
and you chosen again within a week, or some 
little time after? And was it not because yoo 
had not taken the sacrament, and the corpora- 
turn oath ? 

Mr. Corjiish. My lord, I do remember there 
was a .second election. 

L. C. J. And we remember it too well 
enough. 

Mr. Cornish. That was so lately, that any 
citizen of London, or any one that lived here, 
may remember tlie passages of those times. 

L. C. J And you have as much cause to 
remember it as any man, 1 assure you, for se¬ 
veral reasons that f know. 

Mr. Cornish. My lord, I think 1 have reason 
to remember it. 

L. C. J, Lest you should forgot it, I will 
enlighten you and refresh your memory a lit¬ 
tle : I ask you agJiln, upon your oath, was not 
your first election set aside, hc^cause yoo had 
ihii taken the oaths and the sacrament? 

Mr. Cornish, 'fhere were two elections, my 
lord, I say, 1 do remomhor. 

L. C. J. Sir, do not prevaricate with me; I 
CT^pect a positive answer: Was not tbatihe 
re.isoii, upon your oath ? 

Mr. Cujnhh. 1 cannot say that was the po¬ 
sitive reason. 

L. C. J. Then I ask you upon your oath, 
had you taken the oaths and the sacrament, as 
the law requires? 

Mr. Cojuish. My lord, Mr. Bethel was a 
stranger to me, 1 did not know him before that 
time. 

L. C. J. Gentlemen, men must not think to 
dance in a net, and blind all the world. As to 
my own self, 1 know these things very well, 
without any of their assistance, and | only ask 
tlieso things by the by, to let the world be sa¬ 
tisfied what sort of men these are, that pretend 
to saintship; and yet, \oii see, one can hardly 
get one word of truth out of them ; let the law, 
in (iod’s name, take place, and let every man 
piusecute his Ifgai actions; but u hen, under 
the umbrage ami countenance of law, men shall 
desire to put themselves into ofhccs, and places 
of trust, on purpose to disturb the govern- 
meiA; do yon think the governtuent wiUvovwr 
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aiiflfer itself to be snivelled iit, and overthrown 
by a compaiiy such whining follows ? Let 
Ihcm and hum, and make a noise and 
ado as they will; thanks he to God, it is not 
that time'of day now: such tliin(^ have passed 
" too much uncontrouled in the body of this city 
heretofore. What, gentlemen, are you baf< 
fling the law with such pretences as these, 
uow-a-days, and do ^oii think to sham people 
into offices ? No, 1 * Uil you, villauy was the 
foundation of it, and kna\ cry the superstruc¬ 
ture; and it is high time it should he told out, 
since 1 hear people begin to doubt of it as a 
question. 

Mr. Ward, “Where is Mr. Seijeant,? Swear 
him. [Which was done.]' 

L, C. J. l>o not 1 know, as sure as I sit in 
this place, that Bethel did once beibre swear 
hhnself otf ? and that there were two elections 
of these two very men that year ? and that one 
of the reasons was, because they had not taken 
the oaths and the sacrament according to law** 
Nor would they ever have done it, we know 
them, neither Bethel, nor that \cry fellow that 
stands there, Cornish, neither, till they found 
it would contribute to the design of subverting 
the government; then these rascals could qua¬ 
lify themselves for an otiice, only to put the 
kingdom into a flame. 

Mr. Cornish, When the city chose me, I 
had good reason for what 1 did. 

L. C. J, Reason ! I tell you, the city w'as 
' in great happiness and quiet, ever since the late 
times of rebellion and confusion ; every one 
knew his duty to his superiors, and did it 
chearfully and conscientiously, till such time 
as a couple of busy ieiiows came to get into 
the public ofhees. Let the wIjoIc party go 
away w'ith that in their teeth, and ciicn upon it, 
if they will. 

Mr". William. Mr. Serjeant, will you please 
io tell my lord and the jury, what diieetioris 
you heard the defendant, Mr. Papillon, give 
about the plaintiff, how they should treat 
him ? 

Mr. Sjrjcant, My lord, 1 was in the count¬ 
ing-house at >Ir. Alderman Cornish’s house, 
when Mr. Papillon and Mr. Dubois were there; 
J went into the parlour to them, and C»ood- 
cnoiigh comirjf in, they fell into a discourse 
about this action, that was I'rought l>y them 
against sir William Pritchard, then lord mayor, 
and Simio of the alderujen ; and Goodenougb 
gave them an account how far he had pro- 
^Deeded m it; he said, he could not got any 
of them to give an appearance, and the time 
was near spent, and he desired to know of them 
what he should do. Mr. Papillon and Mr. 
Dubois both did declare io him, over and over 
again, that it was their mind only to have the 
foatter brought to a fair trial; and they charged 
k fMii to look to it, to do nothing but what was 
legal, and carry it with all resriect imaginable 
to my lonl mayor, as the chief magistrate of 
the city ; that he sliould by all means get an 
appearance from him, if he could, and get the 
coroner, who was an ofBcer of the city, to go 


with him, and carry all things fairly and de¬ 
cently. ' ' 

Att. Gen. Who gave these directions, Sir, 
do yon say P 

Serjeant. Mr. Papillon and Mr. Dubois, 
both of Uiem did. 

Mr. Ward. Now, my lord, we shall shew 
that we proceeded so far in the action as to de¬ 
clare ; hut afterwards apprehending ourselvOa 
to be under a mistake, we discontinued our 
action. 

Mr. Williams. And the costs upon the dis* 
coniiiiiiance were received Ly my lord mayor’s 
attorney. Here is the ’deciai'atioii as it was 
filed. 

JL C. J. Ay, it may be there was a declara¬ 
tion filed, but not regularly. 

Mr. Williams, IVly lord mayor alter ap¬ 
peared. 

L. C. J. How doth that appear in evi¬ 
dence ? For the coroner says he himself was 
in custody, and knows no more of the matter 
afterwards. 

Mr. WiUiatns. 1 believe your lordship doili 
remember there w'ere many motibns made in 
court about this matter, on the one side and 
the other, and at length in court it was compro¬ 
mised, and my lord mayor promised to give ao 
appearance. 

L. C. J. Prove what you can ; prove the 
appearance entered, and declaration received, 

l>Ir. Williams. My lord, I only offer this as 
an cviilence of an appearance. 

L.C. J. A record, 1 know, is a good and 
fair evidence, shew tliul. if you can. 

Mr. IH/n/. It is not usual to declare till the 
defendant appc.ii s. 

L. C. J. A declaration may well be upon 
an appearance ; but because it cannot be good 
without an appearance, tht?relbre it cannot be 
a Rufiicient evidence of il. 

Mr. Ward. We will prove the costs of the 
dlscontinurince paid and accepted. Swear Mr. 
Baker. [Which was done.] What do you 
know. Sir, of any costs that were ta.YLd and 
paid for a discontinuance in this case ? 

Baker. My lord, Mr. Aston told me, he 
appeared for sir William Pritchard, then lord 
mayor, and had a declaration from the now 
defendant’s attorney : so 1 entered up a discon¬ 
tinuance, and ])aid the costs, and have Mr. 
Aston’s receipt for them. 

L. C. J. lie says well. Co on then. 

Mr. Williams. My lord, it is a thing that 
hath frequently happened, that after a man has 
brought an action against another, he finds ha 
was mistaken, an^ hath no cause of action, and 
thereupon reliuquisheth his suit: but sure that 
will not make him liable to a suit. 

L. C. J. Well, pray go on with your evi¬ 
dence. 

Mr. Ward. My lord, we arc not now offering 
to try the right of election, though that really 
was the foundation of the action that we brought, 
but wa apprehended that question to be deter¬ 
mined, and we acquiesced in it, when that trial 
was over. Now, my lord, we shall shew, that 
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ftpprehfindingf ourselves really chosen) we ditl 
in a due course of law sue forth our Mandamus, 
dU*ect(^ to tlie plaintiff and the aldermen; ai)d 
ther|e"iB a return made. 1 pray these may be 
read. 

The Mandamus and Retuni were read. 

Blr. Williams, Then that which we shall 
next shew, is the grounds and reasons why we 
thought this return was false, and thereupon | 
brought our action. We shall shew, that at a 
common hall, held for the election of sheriffs, 
the defendant was in nomination, and hud a 
great number of hands and voices for him. 
Pray, call Mr. Gilliert Nelson, Mr. William 
Wightman, and Mr. Leonard ilohiuson. [Who 
all appeared and u ere sworn.] 

Mr. Ward, Mr, Nelson, pray were you at 
the Common Hall for election of sheriffs, in 
the year 1 G 82 ? 

JSehon. 1 was at the Common Hall in June, 
1682 , on Midsumincr-day. 

Mr. Williams. Pray, Sir, will you tell us who 
were then in nomination, and how they did 
proceed ^ 

INfiso/t. There were in nomination for 
eherids, he that is now sir Dudley North, then 
Mr, North, Mr. Box, Mr. Pu]Hllon, and Mr. 
Dnhois. 

Mr. Ward, Pray, Sir, who had the njajority 
of hands ? 

Ntdstm. I did see the poll books after they 
were cast up. 

Mr. Williams. But did you observe the hold¬ 
ing up of the hands!' 

Nelson. Upon the holding up of the hands, 
the elcctLon was h)" the sheriifs given to Mr. 
Papillon and Mr. Duhoi.s. 

Mr. Willianm. But pray, Sir, upon your view, 
and ill your judgment, were then* many haiubo 
for Mr. Pajiillon j‘ 

Xclson. I guess there were the most hands 
for tiiiii and Mr. Dubois. 

Blr. Ward. What say you then to tlio sum¬ 
ming up of the poll-books, that you spoke 
of? 

Nelson. I did sec the books after llicv were 


Mr. Ward. Then what is it you can say ta 
this matter' in question ? Did you take any 
poll ? 

Wightfnen. 1 did take the poll in one of the 
books. 

Mr. Williams, Was there any number for 
Mr. Papillon? 

Wightman. There were 2400 and odd for 
Papillon and Dubois'. 

Mr. Thompson. Who were in nomination, sir? 
Who were the persons polled for P 

Wightman. Sir Dudley North, Mr. Papillon, 
Mr. Dubois, and Mr. Box. 

Mr. Ward. What say you, Mr. Robinsna ? 
Wera you at this common-haU, in 1602 ? 

Robinson. Yes, T was. 

Mr. Williams. Who were named to beshcriflb 
then? 

Robinson. Mr. North, now sir Dudley North, 
Mr. Ralph Box, Mr. Thomas Papillon, and Mr, 
John Dubois, they four. 

Blr. WilUaim. What number had IMDr. 
pillon for him ? 

Robinson, I never saw the poll. 

Mr. Ward. But upon the *view in the hall, 
in your opinion, did you lookupon it as a doubt*; 
f ui case which was elected ? 

Robinson. By the hands, 1 judged the ma¬ 
jority was much morie for Mr. t\ipi 1 lon andi 
Mr. Dubois, than for the other two. 

Blr. Williams, So you think in your judg¬ 
ment ? 

Robinson. Upon my oath, tliat was my opi¬ 
nion. 

Mr. in/Z/V™. Well, my lord, we must rest 
it hero, unless they give hs further occasion. 

Att. Ccn. \'(»» say tlic majority was for 
l^apillori, and Dubois; pray was the election 
declared at that time by the mayor and aiders 
ini'ii, or was tho^’c a poll demanded ? 

rlohiiifon. Mr. yVUorncy, firi.tt!ie question 
was nut for ihe persons, iheii the sheriffs de- 
chred their epiiuon, o'kI a pidl was demanded, 
and a pvU was :;‘ aiitoi!, and the shevitfs went 
wiili the common SCIjeant up to the court of 
aldermen, and acquainted them with it; and 
It'.on t!u*y all rame down again, and declared 


Ost up. ] that there should be a poll. 

Mr. Ward. Was there a great number fori SoL (itn. W lio were the sheriffs then, pray 
Mr. Papillon? ^Sir? 

' AWson. Yes, there was the gieatfst. Itobinson. Mr. AMennan Pilkingtou, and 

Com.Serj. What books do you mean, BTr. Blr. &>aniuel Shute ; and in the evening, after 
Nelson? the ]>oU was closed, the books were numbered 

Nelson. The books in the sheriff’.** custody, up, tlu^ sherifl's tame flown upon the hustings, 
Sir. and dt clared the numbei's ; and then, as 1 re- 

Com. Seij. But did you see iny books ? mcinher. the uumbet’s declared for Blr. Papil- 

Nelson. That was upon the second poll. Ion and Dubois was above SOOti, and the mmi- 
Mr. Ward. Then which is Mr, WighD her declared for the other two, was some hun- 
mao ? di eds under 2000. 

Wightman. Here I am, Sir. Mr. Ward. My lord, we leave it here. 

Mr. Ward, Were you present at this com- L.C.J. BVill you, that are for the plaintiff, 
mon-hall ? Did you see this election ? say any thing more to it ? 

. Wightman. X can say nothing to the elec- Att. Gen.'* Yes, my lonl, we have more evi- 
6on*. deuce to bring in answer to what they havo 

Mr. Williams. BVerc you at the Common^ brought here. My lord, that which they would 
Ball on Blidsummer-day, 1682 ? I excuse themselves by, is, Jbat fliere was apfO* 

Wightman. 1 oannot iay that, Sir, bable cause; but that will fail them, if it bo 
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lnt^Mpfv«|.irluytd(^ appear upon their ovo 

•viddm ^ii trtte,^bere a loan hath a pro- 
^haU^ right, be maj sue. Bui this matter here 
. jOUpIttuM Ibr, vas never such a right as a man 
BMty sue for. No man can ever shew, tbtf 
§» the shrievalty, an office of harden, an of- 
of hazard, and an office of charge and ex- 
peoee, any man did ever sue, so little ipMjnd 
, of reason had they to bring this action tor Uiis 
office. Aud then lor their title to the office, 

‘ ^at will appear bat very weak. They pre¬ 
tend that my lord mayor and aldermen could 
* not try the right who was elected truly and 
rigbttnlly, and they bring this action to try it, 
and then they produce some of the men that 
held up their hands, and in their opinions, gen- 
tl^en, they say, the election fell upon Papil- 
lon and Dubois. But, gentlemen, that my lord 
will tdl you is nothing at all of title, but a poll 
was demanded, and by that it must be decided. 
Then one of their witnesses tells you a story uf 
what the sheriffs did upon the poll: but ull 
Ibat is nothing too. For^ we tell you, and shall 
prove it, that those sheriffs did, iu a riotous 
manner, assume and take upon themselves the 
supreme goyeniment of the City, and would 
have excluded my lord mayor from it. But all 
Iheir jproceediiigs, and all that they call a 
, jmU, was void, aud can make no title tu any 
Ihing at all. It was a bare dispiito of a factious 
to suhvert the orderly go\cmniciit of 
the city. There was no ])rohability of title 
■or rigiu could be gained by it. For the chief 
magfiStrate of the city, for the time being, c' vt;r 
did direct Uie poll, aud all the |ii‘occc(Ii.i;*\. 
upon election of officci's. And when ho 
dm so injthis case, we shall proveto you there 
was not any considerable number (that i&, n<»t 
twenty men) to give any pretence of title to 
due gentleman, that thus sued for this office, j 
But uide«d in that most riotous asscmbl} one 
of them ever was, they do pn^tend to ho 
' ' hut we shall shew that for that riotous 

r tliey were cotivicted here as rioters 
rinformation, aud Biied to the king for 
it. And 1 could tell them of a like case of an 
fllegal title ; a man goeth by a false oath to 
gel a possession of ^nnIs, takes out a capias, 
aud with others, getting into a house to arrest 
die party, he then carries away all the goods, 
and upon this possession would set up a pre- 
temtte of tille. But upon an iafonnation for a 
oot, be was severely punished for it. Mr. Pa- 
]dUro, if he had thought he had had a good 
ilitle; or cause to bring this action, he would 
Iwecn^oyed better instruments to'have pro- 
weoded in it. The attorney he makes use of, 
filuLis.it hut Mr. Ooodenoagb ? One who did 
ndt live within the city, nor had any thing to 
doiuit, tili brought into office as the great in- 
Uminent of Mr. Bethel in his actions, and a 
giwit plotter in the late horrid and dreadful 
^BOOSpusOT. And this cause, how is it ma¬ 
naged ? .jiol^any ooiinsei of worthy men of 
the robe, or grave dtizens, hilt bva cabal of 
dikto or fofftf rioters, most of thorn in the 
procmatioB proscribed as traitors, and ran 
4 


away from justice upon the dwooveisr of Ihh 
plot. All tins speaks malice, and ffio wonl off 
malice, the thing itself speakeit, to prtrtoM 0 
title with so little or no ground. Tor yap 
plainly observe, there is no title, but ^hi riol» 
ous assembly to ground their pretences iipolL 
In the prosecution of this action there was no 
order, whatsoever they pretend, tor to take an 
appearance, I mean by those that mally wens 
at the bottom of the design. For the Artf 
men at theconsult at RusmI’s did not meet to 
be sure, to give order for an appeanuice. No, 

' they had other work to do. An appearatoto 
would not do their work ; for, as Mr. Keeling 
at large could cxpl.iii) it, they took all oppor¬ 
tunities to rise and make a mutiny, and taki 
advantage of the mobile and disturbances to 
bring about their mam plot. They did not 
care in c-pence for the appearance: but when 
the soldiers were up, then the plot was spoil¬ 
ed, and then iiiy lord may go home, if he 
will. Gentlemen, wo shait prove what I have 
opened to you, though I am }»ei-suaded not one 
of you hut know it as well as 1. 

N)/. Ocv. ^^^KW the I’ocords of the convio- 
tioii of the i 

L. C\ J. Hold, Mr. Solieitor, I tell you be¬ 
fore. hand, that as 1 stopped them from urging 
the liini for the riot as any determination of 
the right of det tion, or as any ways lending to 
the (juostica non befere lu ; so 1 umst not lot 
} ou tirUher enter in(\> that matter. The husi- 
nc s of the iiidn tmciJt, ron» le.llon, r.nd sentence 
i:pon the rioters, mak; s notliirig, cither to the 
of elijcuon, or this rejht of aetkui. And 
then fore, as I s.iid to Ward, it was no¬ 
thing in the pur|>o";e to in^ ntlon it on that side: 
•so d IK to no piirpos”, 1 aiiisl ti 1) 3011, to men¬ 
tion it an ihe other side. For it via s no deter¬ 
mination Oj thc jj({int of righi <nie way or other. 
And he could not '^nvr it io <•’. idciiee, that that 
was a liti&futiun 01 the tn u^er in dispute, and 
upon the dci i .i.m of that iiidirlment (till which 
he appr< hended ho had u rigiil) lie fooud it was 
agaiasl him, and so df^iste/k No, the right, I 
say, Vi'c.-* noi al all afficlrd hy^ that trial, one 
way or other. For admitting they had a right, 
Oi you had a right, yet the gaining your 
riglit must not be aitompted in a wrongful 
manner, but they had a law'ful way to come 
by their riglit, and if they pursued that, well 
and good ; if not, then they must take what 
comes of it. 

Att. Gen. My lord, that right was insisted 
on by them as the probable ground of fheir 
action ; and that, we say, was no right. 

L. C. J. Therefore it is to no purpose to 
urge it. 

Sol. Gen, But, my lord, with submission, 
our answer to their title is, that there was do 
colour of pretence; and this conviction, proves it. 

X. C. J. No, Mr. Solicitor, that is not OPF 
evidence one way or other. 

Sol. Gen. If your' lord.4hip please, it de¬ 
stroys their very title, which jt the number of 
the poll. 

X. C. X Loid! the tlung js.AiflniPvffeilr 
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t 0 mem, is any thinflf can be. . Yoa or they 
my bore a good title, and yet do a thing that 
le imlairfijl to bring the iitlle, into possession. 

' Bit then ihotpunisuing YOU for that unlairful 
aei is not an evidence, either against or for the 
title, nor doth determine it ibr you, dr against 
you. 

Sai, Gen, l^ty lord, we submit to your lord- 
Aip’s directions in it. But then this we say 
to it, the question now is reduced to*tiiLs point: 
Whether there were any probable cause for tliu 
defendant’s suit against the plaintiffi* They 
have insisted upon it that there was, from two | 
munds. They call witnesses, wlio declare | 
Uiey were of opinion, that the defendant had | 
the right of election by the holding up of tiie i 
bands. Tliat is one of the probable causes of | 
their suit. Nowtiiatis clearly gone by tliis | 
single point, whether the election was deter- 
mined upon that holding up of the liandis, or | 
|hey went to a poll to decide ill’ If they u"nf i 
to a poll, then it is clear the right of 
was not dcceriiiined; and he could have no 
right to Im* snenfl'iqM>n the holding up of the 
bands. Then they v. cut a little funlier, and 
offered in cviitrace the slieritls poll books, or 
themunbeiN taken out of them, wherein they j 
say, the majority was for Mv. I'apillon, pnd ko i 
thereupon, say they, wc broiighi onr action. I 
Now, to thill ohjection it is pioper for n;, with 1 
submission, iny lord, to ansuer it, that tieit | 
can be no muniicr of cause o(‘ aetion in i 
world; bfcansc, say we, thal \k»s no part nt ; 
the election at nil, nor ua.s it at nil to goii^ni 1 
the question of right oneway nor ot!ies\ il was i 
a CUinbi'r of nuuios taken out of the regulru* 1 
course upon clrctions by persons that h<ul no , 
leg.il iinlhoril y ; nor was it such a incthud, as j 
WHS a ['ouiidation to ground any opinion upon 
one w ay or other, much less, such a one, :is 
would lie a causeofaction. llicscarcall the 
grounds they went upon. The first by their 
own shewL'g, w as no ground at ail; tor there 
was no detcM ininatiou of the right upon the | 
view', hut a poll was agreed upon : tlie other, j 
wc shall call vvilnesses to prove was irrcgnlnr, | 
and so not legal. Swear Mr. Town-Clerk. I 
[tVbicb was done.] ' 

Alt. Gen. I’ray, Sir, will yo’.i give my lord , 
and the jury an account who is to govern the j 
poll upon the election of shcrilfK, or other olH- 'j 
cers, at the common-hall ? , j 

Town-Clerk, My lord, I never knew ii poll ' 
iihont shcriflls till about five or six years aii*'*; 
and that was the first poll that ever 1 knew, ] 
and it was between Mr, Jeiiks and sir Simon | 
Lewis, and indeed it was the first that ever I ; 
did read of in any time within the city of Lini- 
don. 1 think, I have seen the entry*qf all the 
elections of slierifh, that are extant in our 
books in all times; and 1 think, I did never see 
in any of those entries one pull that was ever 
taken for sheriffs; it is only menlionetl. Such 

M one elected bjr the majnor, by [Mvrogalivc, 
ond such an one by toe connuoTiaJtA. Among 
mber books of the city’s, there is an old book, 
lhat is culled by the name of J aber Albus, 

"'TOL, X, 


which, auoilkiDg of the constitution of* the 
common-ball for the election of sheriffs, i^ayr^ 

* First of all the mayor shall choose one m 

* the sheriffs for London and Middlesex, fur* 

* whom he will answer; and then die com* 

< moualty shall choose another to join with 
‘ him, tor wliom they will answer. And if 
‘ there arise any^ difference between them, who 

* is elected, or not elected, it be deter- 

* mined in the same manner as it is in com- 
‘ inon council.’ This is all the notice, that I 
find in any of the city diuoks, that looks like a 

I dceidingllie election, when disfmted, by a polL 
\(iw in another chapter of that book, where 
flic common-council is mentioned, it is saidy 
' If there be any division of opinions in th# 
*• common council, the common-serjeant atid 
‘ llie town 'Clcrk shall e.xamine e\ cry man se'< 

* yei-ally, wJiat their opinion is, whidi is by 
‘ way of poll at this day when we had a com* 

^ mon-council.’ Biit till that time that the 
po|l was between Mf! Jenks and sir Simon 
Lew is, I novel* knew any poll for sherifis, and 
that poll was taken imineuiately by telling one 
and the other. For my lord mayor and alder* 
men, as soon as over they come upon tha 
hustings, make pniclamation to have tlic lire* 
ries attend for such Sections, and then with* 
(huw, and leave the slieritls and the common 
serjeant. ^ 

\ifl. Ottt, Sir, the course is Tery wel) 
k'icwri, j sup])o.se, to the gentlemen of the 
jU!*y. But pray, did any jtersons poll at my 
liu-il mayor’s books f<»r Dubois and Papillon ? . 

Tofui-Clerk. Not that’J know. As to thif 
poll, my lord mayor caused tlie common hall 
to be adjourned to* such a time, and aficr that 
sent for the commuo-scijoaut, and myself, and 
requirei] us to go got books, to take the poll 
for Mr. Box, Mr. papilloU, and Mr. Dubois ; 
as for sir Dudley Noilb, he was not to be poll^ 
for, he licing chosen before, by the prerogatlvo 
of the lord mayor, and my lord mayor and 
aldermen declared him fully elected; and 
that he was called out hy public proclanmtioa 
upon the hustings# to coine and take tlie otlica 
upon him, as is usual in such cases. But wa 
had directions to provide tiooks to take the 
for 31 r. Box, 31 r. i’apilloii, and Mr. Dnl>ois; 
and we did so, and took the poll fur these three 
gentlemen, and upon closing of the noil, we 
nil of us sealed up our books, and delivereii 
tli('m to my ]or<l mayor, and at a cotiunoar 
hall alter wards he did declare Mr. Box to 
clrv^en the other ^leriff, to he joined IvUh 
sir Dudley North: the poll was# as it alwaya 
o:!ght to fie, by the direction of my lord mdyor, 
:uk( the shcrifik are but officers, and not*tbs 
judges and ntanagers of the poll, without iiiy 
lord may or ^s direction. 

L. C!j. "What say yon to gentlemen T 
Have you any more evicleiiee? 

Herj. Maynard, My Lord olid Gentlemen; 
Here lias been much ^td in this cause that is 
nothing to1he purpose. As parficularly# t^t 
which the plaintiff’s counsel did last insfait 
upon, who took the poll, and who had right tp 
2 A 
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fske.the poll or not, is not any thin^ to tliis 

a oostioti; iW action is not at all colirerned in 
lat matter. For irhntsoever the dispute was, 
linil wfitbhsoever h(id the right* and liecause it 
was a dispute, some it may be, cmiW not poll 
M the one, and others ^rould not poll at the 
ather," yet the lifting up of tu o thousand hands 
^ight [bake him think tliat he waa chosen 
Sheriff; and there lies the cause of his action, 
hiis apprehension of a right: your lordship did 
object this to us, Wh»>ever bemre brought siicli 
an action as ours, and did sue to stierifT of 

London, a place of charge anil trouble ?- 

C. /. No, 1 did not inake it as any oh- 
^ction. f asked your Mfitnes!<, CoTHish, that 
uestion indeed, * for some reasons that 1 
noiy. 

Seij. Mupiard, That may Irt? olyected in¬ 
deed to the prudence of niy client, Mr. Pa- 
pillon,, to desire such an ofEcc: but that 
proves nothing of malice in him against the 
plaintifi’, for if he were never so unwise ns 
to desire it, if he had a right to it, or thought 
he bod, it is not a maliriaus thing in the 
eye of the law, foi liim to tahe his legal 
course for it. And then the ohjeetinn that is 
made of the instruments that were uatd: our 
attorney (Toodenongh is in a plot: what Is that 
tons? There is not the Icosi siwplcu-.n upon 
ns. He is a bad man: hut that <lul!i not m:iko 


all his clients had. P.ut the ^|i:csti(jn i:o\v be¬ 
fore you is, first, hetlier there were any 
pniUabiliJy of a cause oi' jseiion:’ tHronIf 
there were not a prt^babV* vhm e; yc;t win iher 
tliat action was gronuflvl Ujuui malice? Wiiai 
lUalice, I pray, is tlierc in this agnlii-l my lord 
mayor, to desire an appearance, of hiir*, ul rii 
it is conceived, thf>ui»ji upon mistake, tliat 
there is cause of action against him ? ^Vc did 
not press him to give us hail to our Cf or 
threaten else to arresl him : no, it wes a de¬ 
cent rather than an irreverent upplicatl'm to 
him. If, then, there be not both concinTiio'- 
want of title, or ]»rohahle cause, and m.dif e 
too, this action of the plaintifl's is without 
tpround. No man, that has any sen'^e, il' lie 
knows he has a clear title against him, w ill 
bring ail action; but though ii should he clear 
against him, yet if he do bring an ac.tion, but 
not vexatiously and malicjously, that cannot 
auhjcct.liim to an action ; that would frighten 
men from bringing actions upon doubtful mat- 
iers, which certainly is lawful fur auy man 
Ip do. Now, what malice is proved in the dc- 
jimdant against the pluintiff, the juiy here are 
Jttdgcs of. If we were criminal in the manner 
of our proceedings, they might come before 
^ur lordship in another way ; but sure this is 
BOtthe way ; and if it should be actional, and 
,tlre likewise subject to l»e uuuislicd as a cri- 
lIuDal, tfanetf we should suncr twice for the 
fiiult. Now, gentlemen^ upon this action 
'vra W not to be fined ; l»ut they, if they can, 
are tb lAfiw what damages tlie plaintiff sus- 
laiucd ^ our action j and if what we have said 
do not satiivry you, that we had probable reason 
for what wtt iud, Hken yoa, upon your oaths, 


are to give )iuii what damages yon, in youif 
consciences, think he has received by it. 

Mr. WiUiofas, My lord, if your lonlship 
please, 1 wouhl ask one question of Mr. Town- 
clerk, us to the right of managing the elec¬ 
tion. Hit, you have observed many common- 
halls for elections ? 

Tmonckrk, Yes, 8ir, 1 have for these twelve 
years. 

Mr. William, Did the common-liiill ever 
go to a ])otl ii[>oii an election, before this time 
that you know of?* 

Townderk. Never but once for the electiend 
of sheriffs, I say. 

Mr. Williams. I speak, Sir, of any sort of 
]K»11 ; for T suppose you do nOt call the holding 
up of'hands a poll. 

Tonmeterk, Mr. Jenks's poll was the fi»*st 
that ever 1 knew for sheriffs. 

Mr. Williams, Well, Sir, was tliat managed 
by the shcrifls, or by niy lord mayor, or by you, 
and the coniiiion serjeant; o^who was it by? 

Toa^nclcrk. Sir, the mayor ami nlderineu 
withdraw, and leave the sherilfs to%ic\vthe 
election by the hands ; and tin* common rc»-- 
jeant prctjiouuds the question, So many of 
you as will have,” lUc. - 

Mr. Hy whose direction doth h« 

propound the qmrsti'on, pvr.y ? 

Torem In k. By the direction of tlic common 
hall, 1 takeil. 

'ir///iV/;»7if. Hut if a question do aiw 
upon an election, so that it cannot be decided 
by the: but they go to a poll, whoista 

man;!;;;:- that poll ? 

Ton tick rk. The officeis of the city, by 
direc tio:i lord mnyor. 

Mr. tiy/'iums. That* poll you speak of, f)r 
T^ew is ati'.l je oks, was that "managiitd by any 
hodv hut l)> the sheriffs ? 

It w as managed by tlie slu rifR 
and the common serjeant, in the ac customed 
m.unnT. 

Mr. Wi/linas. How! in the accustomed 
niiitmcr, when you say that was the first that 
ever yovi knew ? 

Townderk. 11 w as so for sheriff j; but there 
have been polls tor other officers. 

L.C.J, Why, Mr. Williams, every body 
knows that well enough, that tiie shcriffh are 
couccmcd in the inaiuu;-ement of the election, 
m* the poll, ns all the rest of the officcra of the 
city are, under iny lord mayor; anti the com¬ 
mon Serjeant consults with the sheriffs officem 
and people about him, upon the view. 

Mr. Williams. Pray, Sir, «lo \‘oii remember 
the election of Mr. Bethel and Mr. (>0f7iish ? 

' Townderk. Yes, Sir, there was a poll there 
tbo ; that was the year after. 

Mr. Williams. Who managed that poll ? 

Townderk, The sheriffs, anil the common 
Serjeant, and 1 , did agree to take it thus in 
two hooks, wbci-cof one was wkh the one she¬ 
riff, and the other with the otjier sherifiT, at thr 
two ends of the hal*. 

Mr. Williams. That waf taken tn wrhitig, 
8ir, was it not ? 
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• TmoneUrkn - Y«s^Sir, that other Jenks u as 
only by'telliQgf. 

JUtr, Wiliiains, Were you ooDceriieduitokiug' 
tliotpoll? , ^ 

Townclerk. 1 did assist at it ooe day. 

Mr.’ Williams, Who ordered you to take the 
|M>11 that day ? ^ 

Townclerk. Truly, I did concern .myself as 
little as 1 could iu those thint^s: what roporl 
was made to the court of aldermen, I cannot 
tell; but one day, coming' into the hall, J had 
no mind toennc&i'n myself in it; hut some g;eu> 
tlcnnni did pray me to go up to the puli; and f 
did up. 

I^lr. Williams, Sir, upon your oath, did the 
sliefilPs direct you to take it :* ^ 

Townclerk. I really think they did not. i 

Mr. Did my lord mayor direct you.^ ! 

ToivocUrk, No, Sir. 

BIr. WUtUms, Did tlie sheriffs manage it ? 

Common Serj. I did it by sir Robert Clayton's 
order, who was then lord mayor. 

Mr. Williams, My lord, all that we say to 
it is this, we are not now proving our right 
upon which we brought our action; that we 
frubiiiit unto, it is against us, we must agree 
it: but he the right one way or other; yet w e 
might, from a supposed right, have a piobahic 
cause of action. It seems to be a doubtful 
business, by all that Mr. Townclerk has said, 
who has the right; for nil he knows of the 
constitution is from Liber Albus, and that is 
«omewliat dark. You, gentlemen, hear what 
is said ; the thing was & question t>f five or si.v 
days, and a puz:sling one it seems; and thci c- 
Ibre we might be misled into an apprehension 
that what the sheriffs did was right, and so not 
at all concern ouiselves with wiial my lord 
mayor did- 

L. il. ./. ]Mr. Williams, you talk of that you 
do not understand; for uiy lord ina^'orwos 
nut there at that time (»f Jenks’s poll: 1 was 
common serjt iuii myself, and 1 know the slit- 
riffs have mjtliing to do with it. 

Mr. WUlutinh, ItshouUlsetm by Mr. Town- 
elerk to be doubtful, sometinus one, and 
soiiietitues another did dgcct the taking oi ilie 
poll. 

L. C. J. Hut you are out still. Rut for all 
tliut, (his is nothing' to your right of acti(»ii, one 
way or other. 

Mr. WiUinms, My lord. I must lay it here, 
it was a doubtful thing, and we bi‘Ou.gbt our 
action to try the right; but altcrwauh con¬ 
ceiving we were out, and had no right, we dis- i 
continued and desisted. | 

L. C.J. it was so far from being their right, 
that! desire you to cull mo any one wiluess, 
that can say, More Jenks's time, there was 
ever a i»oll tor altcriffs, or such a thing thought 
of. , 

^ Mr. We were under an apprelion- 

eiou of a right in them, 

L, C, J. f here could be no colour for any. 
such apprehension in (he world. 

Mr, Williams. We ntust submit to your 
lordshiji’s diiectioufi, 


Att,Gen, 8odowe. * 

Serj. Afyynard, Wheilier this action brought 
by us, H'jis malicious P 
Mr. Ward, My lord, Mr, Attorney doth 
challenge the defendant to shew that his action 
was brought by advice of counsel; we Kliafl 
shew it was with good authqrit^ of counsel. 
Mr. Hakcr, can you tell whether it was by any 
advice, and whose? 

/Ml-. Baker. It was by the advice of'Mr. 
Thoiupsoii, Mr. Pollexfen, and Mr, Wallop, as 
1 have heard. 

AU. Ccn. But you hear what Keeling says, 
there w as a party, that were at a consult about 
it, and that were concerned in it. * 

Sol. Gen. My lord, we have done on both 
sides, 1 think, and submit to your Jordsbip^ 
direction in it. 

L. C, J. Will any of you say any thing 
more ? 

Blr. Williams. No, mv loi*d, we have done,, 
we leave it upon this e^ideiice to your lordship 
and thejury. 

Att. Gen. My lord, we have no more to saj 
for the plaintiff. ^ ' 

L. C, J. Then, gentlemen of the jury, as 
my brother Maynard said in the beginning of 
his defence in this cause ; so 1 say now to y 0Ui 
to set all things straight and right; God for- 
bki, that any heat, or ti'ansportof the times, 

I should bi'ing us into that condition, but that 
every subject of the king’s, that hatli a right 
of bringing an action at law against another, 
blioal.'i have free liberty so to do. And the 
coiirU of justice are now, and I hope, always 
will be so open, that every one that would take 
ii remedy prescribed by the law for a wrong 
done him, may be received to bring his action, 
which is a legal rcined3*. 

And 1 am to tell you, gentlemen, that much 
lias licen said in ibis case (which 1 perceive is 
by the r,oneoi:rse of people a cause of great ex- 
jk'Clailou, as my hnillier hkcvvisc said,) which 
iiai, at all to the case. 1 am sprry truly at 
tikis time of day,' that wc should stand in 
m‘f‘d of such causes as tliC^i', to settle and |t*>cp 
people iu ti.eir dim lK)iinus and limits, But 
tliough many things have bee.i said in the 
case, that are quifer besides die liat.iral ques- 
liou, yet they having Iseu mu.dedq»*^n<leucie« 
upon (bat ai d !>ecause it KdCjqs to be 

a ca.se of such 1 think it will bft- 

conic mv', in the place wiicrein I am, to aij^ 
someibing (o yc*!i, and, according to tht; best 
ot'my nmler^-.aiiihiig, tel: yqu what 1 ^pre-* 
(lend (u be tlie legal pan of it, stripped 6t wliat 
(lulb no udaiion dl uSi to it. And if I atiall 
omit any tiling that is material ou the one side 
or tjic oiIki, here are geiitlelneu that are 
learned in tiu* law', who arc of cou^l^el both for 
the pUuiiiitf and the defendant ; and I shall not 
(huik myself iimlcr any sort ol prejudice in the 
world, if they takf* the liberiy, as ihq^ may^ 
freely do, to uiterrnpt uie, upd remind me of 
what 1 forget, or wheiviu 1 'Wiay piisUkc. 

For, (leuilcim'u, I assure yon, for my Own 
part, I would not have the law made «ub«er?l|Bl 



5 S 0 ] STAl£TiUALS,' 35 Glu 1 tLBs!I. [S 69 

to any purpose but the exact rule ofjustiue. I other; so diat now and then there was but cme 
would, to the best of my understanilinff, io all sheridT, chosen fiir a great while tocetlier; and 
cases illasumj preserve the law and now and then never a one from Slidsummer- 

tlxe ri^t of every man inviolable. 1 would day till near Michaelmaa. And the way ww 
(We Uie law of the land to be tlie tneasure of to consider, such a jone hath most money in 
iny own and all other men's actions. And I Jiis pocket; Oh, then pht him up for sheritT: 
hope no nuiii can justly (1 am sure Ido not mid Uteti if he went oil*, then another would bo 
know tlicy can) comidain of any brcndi or in- found out. And there was one old deputy Sa* 
vasion that is [haile in the courts of justice, vage, that nseil to keep a black book, that would 
either upon Uw or right. Hut all those that furnish names for 1 know not how many elec- 
have the adioinisti*aiion of justuie coirimitteil to tions. And who should be sberidT, so as to di- 
them hy the government, do behave themselves vide into parties, and poll, was never a rpies* 
with all ei|iiity and iiiipaniulity towards all the timi liciore such time ns Air. Jenks, that they 
king^s subjects; and the law has as full and hiip.'Jc of, came to be put up, and there the 
free a course, and justice ilolli evcir wiitire dispute began; then the faction bt gau to ap* 
take place as much as cau be desired hy any pc«ki‘. 

honest and good msu. ‘ * Now, if any man offers to toll me, 1 appre* 

Gentlemen, in this case, that you now are to hendetl alwaj s it was tlie sheriil'^s right to ma-^ 
try, 1 must first of all tell you, that this busi- nage the poll; I would ask him how that can 
ness of the right of election, one way and the be a right that never was tlone before l^et 
Other,’^ath b^n too miich insisted on on both them shew mo any one instance of a poll for 
aides. And I speak iW because tinuigli I my- shevifis before that time. No, it was notori- 
self in my uwu mind know' uii.u of it is true, ously known w hen the polls began, persons did 
and what oot; yet I conceive it not so proper not think tlie shrievalty such an ofKce, that it 
to be meutioned in this ease, it being no Jegal was so eanirstiy to be c7o\eted and desired, 
evidence to the pomt in questiun. Now it is a Polls, indeed, used to bo heretofore for the 
duty inciimhent upon yon to observe, and upon bridgemasters places, that are places of profit 
the court to sulfcr nothing to be urged so as to and advantage; and so for aleconners, and the 
have any weight with you, but what is legal like, those have been often in your time and 
evideuce. -T^t you ai-e only to mind, gentle- mine, gentlemen, we may very well remember 
men. 8o that if 1 mention to you an v point of them. But tliis office of sheriff, people were 
fact, that hath not been given in evidoiu^o, as not heretofore so ambitious of,as to fioll for it; 
havii^ a true relation to this issue, you are not but the city was glad if they could get any' 
to mind what 1 say to you about Jt. On the worthy and fit person to accept of it. 
other side, I must likewise acquaint voii, if And for the management of the election, we 
there be any ditticuUy in point of hiw in the all can tell the manner of it, as welt as any 
case ; you are to observe the directions of the ihitig in the wcuid. After my lord mayor and 
^couK, who will be always ready to assist and the court of aldermen were gone otf the bust- 
direct yoirin it. Orthr gciiilemen, tiiaiare of iugs, und retired to this plac^e, the comnion- 
connsel on the one side, or the other, may seijeant staying there with the sherifl's, used 
have the matter tbiiud specially, if they think to make a speech to the cominon-liall, a re- 
thereisfact enough towibiiiid to ground a hearsal of what had been before said by the 
question upon. recorder; and then received the nomination of 

Therefore, gentlemen, tor the customs oi the such persons us were to be put to the f|uesiicHi 
City of London, as to the maimer of elections, for election from the common-hall. And upon 
or who hath the right to manage them, they the putting; of the question, every man liebi up 
are not at all material to this business; and if his hand tor those that he desired should be 
th^ were, there is never a one of you, but chosen; and if it could be decided by view of 
know it as well as we, or any body doth. 1 the bands, well and good ; and the comraon- 
myself had the honour .to serve the city of seijeant, consulting with llic slieriflfs and those 
London in the places of common-seijeant and about him, declared their opiuion, that the elec- 
recorder several years: so long ago, that not tion fell so and so, on the one side or on the 
idwve one or two, that sit upon the beuch in other; but if doubtful, or a fioll demanded by 
the court of aldermen, have been longer con- any one, then they used to acquaint my lotd 
wersaot in Guild«>liall, or know the customs of mayor what was done in the common-ball; 
LoDfloii ill those matters better than f do. and thereupon they gave order for declaring the 
^ ' It is 'notoriously known to all that ha^ e bad election, or granting the poll, and used to come 
any dealing in Loudon, or been acquainted with | down to the huntings for that purpose; and no 
toiy thing there, that till within these six or ' Queerer thought that either the cornmon-ser- 
aeveii years last past, the lord mayor and the | jeant or the sheriflk, or any body else, but my 
Otoirt of aldermen, and the common-hall used lord mayor, had the power of tliose courts, 
tojgo a biiding for sheriffs (you very well know j For the common hail was always sumuioned, 
wnitylbe (ihrase means,) and uerhaijs it was I by precept from the lord mayor*; and when the 
not' once in ten times, that timse tliat were business was done, or was to be put to au- 
cboaeii sh^iffs't held; but generally every year,; other day, the common crier by command from 
thm wera I lioow not bow many elections the lord nohyor makes proclamation, * You 
upon ffni^off, or iWearing, or some reason or | ‘ good men of tbs livery, iSeo. may depart for 
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* this time,' and give^yoar ttttemlaiide hm ToometheiitocJm iMue/tUat here yoitm 
' *• again such a day, or upon farther ainmoiui.* to try; the paint of this action before us" re¥ 
Nobody ever talked ofaummoniiiga ommon oolvet itsidfinto a narrow Gompass, and manly 
hall by any Mv but niy lord mayor. Ha did this in abort, wliidi you are to enouir; of, 
it by virtue of his office, and he dissolved or ad- whether or no the plaintiff was arrestee, by the 
journed it by virtue of bis office. AH this is as defemlant without probable cause, and malU 
notoriously known to all men, that know any ciously ? 

thing of Londop, ns the faces of you of the iury Now matters of maJioe are things that re« 
are to the people here, or to one another. And tlus main in a man’s heart; and it is impossible for 
never came to be a question, till the business of me fo discover, whether another ntui hath a 
the poll between sir Simon Lewis and Jenkk malice against me, if I do not see it in bis ac- 
came about, which you have heard of. Mr. tions. Mafioebeiuga thing that is iotemal, it 
Papilion himself, when he was chosen sberitf not else discernible. 

before, and fined for it, was chosen in this man- Therefore you must ^nsito the mrctidi- 
nor, and no other. stances tl\pt Jo attend this actiolk of the defoo- 

Air. Cornish, he comes and gives evidence dant, and if so be theyarenialicioos,tbeis you ^ 
tlisittlie cominon-serjcant was reckoned to he' are to find for the plaintiff: but if they fortha 
tiie man that managed the choice by command defendant have offered to you aoy circam- 
and direction of the sheriffs. And some of those stances, that can prove, or convince ywi, that 
geiillcmen, that have been produced on the he had any probability of a cause of action, and 
dcibiidunt’s side, they say, they have looked that not attended with a malicious proa^utfon 
upon it as the sheriff’s business. But alas-a- of that probable cause, then the issue is with 
day, it bsloiigs to ncitiier of tliem, they are the defendant. 

hut oifiocrH to the lord mayor. 'I'he common- This is the right question, and 'i^ fiiw of 
Serjeant’s busiiuiKs is but to put the question this action ;^d the fact to make it out one 
into the mouth of the common cricr. In so way or other is now in judgment before youi 
much, that when 1 myself was cominon-ser- upon the evidence that hath been given on botll^ 
jeant, as I used to pass by the shops in Loo sides. 

don, they used to cry,> there goes, 8o many Now, in point of law, i am tbtell wu, and 
of you as would have.’ It was as plain a roa"<1 that you must observe, that thuggh 1 have a , 
of things, tlmt every body know it befoi*e these probable conjectural cause of action against 
things untowardly nave come to be imbrauglcd another man ; yet if, to obtain my end intbat^ 
by oiir factions and divisions, and the beat of 1 prosecute him maliciously, with a design to 
some busy fellows. Here are a great many ruin him, or to put an iudignity upoQ.him, or 
ancient citizens, that 1 sec, that know, and so the character he bears in tlie pubhc, or put a 
you do all, gentlemen, that ibis is true. 8o hardship or difficulty upon him mean nard^ 
that all tlie discourse of this matter is but flour- ship and difficulty in point of time), when it is 
ish and garnitura, and doth uot affect this case probable the remedy may be had at another 
«it ail, one w'ay or other. time, and the same thing done with less injury 

Another thing, gcullemcn, hath been migb- and less trouble; then an action will lie against 
tiiytaiU'd of, and urged, and insisted upon me, for bringing my octiou in such a mauner t 
both plaintiff and defendant: and that is, though it be true, that 1 had a conjectural 
the dcicDflant’s right, or not right of election to cause of action against him', 
the office of sheriff, and that tlio majority was As in the case that was here in Aus court the 
on Ihs side, suy his counsel: on the other side, other day, of Mr. Hwinnock againlit the ser- 
say the plaintiff’s counsel. And for the settling jeant, that came to him, and told him in his 
tiiat right, he brought his action against the ear, that he had an action against him; and 
piaiiitiff; but it being determined upon tlie this was uiiun the exchange: thereupon Mr. 
coiivictiou fur the riot, there is no such thing, Swinnock lirings his action for t|iis, against 
gentlemen, as that it was therein determined : this man, for whispering this in his ear: if he 
that cannot a determination of any right at had proved any malicious intention to disgrace 
all. For though 1 may have a right to an him, no doubt the action would have lieu. For 
office, or any such tiling ; yet I must pursue a thodgh there might be u cause of action 
legal method to attain to that right, and not go against Swinnock, yet if that be mahcMmsU 
irregnlur ways to work. ' " pursued to get him afrested, ‘pud held Ip haib 

As if 1 have a right to come into your house, where no bail is required by taw ; or wiih an 
becansoyou have not paid me ybur rent (to intent to disgrace him upon ilie Exchange when 
make my ^oughts and meaning intelligible to it miglit have been done elsewhere, or at apo- 
yoil by a familiar instance, which will shew thertiine, this irregular malicious proceeding 
w hat 1 intend) 1 must uot make a riot, and turn will bear an action. The pursuing malicious 
you by violence out of possession. For I have ways to obtain a right, makes a man obnoxious 
a legal course to come by giy right, to wit, by to tbe action of the party so prosecuted. I de- 
hringiiig an action, and evicting you. But if sire to express myself by words, that may de- 
any man atteni|)t to get a right io an unjust dare my meamog as plainly as cun be: and 
luanncr, and be be punished for ithy an indict- I hope I do so. 

mentor information, that, I say, doth not deter- Then, genUemcn, taking it thus as ilm 
the queshun of right, one way or other, counsel tor the plaintiff say, to shtnv that the 
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fki^cl^tit had no probable cause of action 
, against phuntUf; they endeavour to an¬ 
swer what }s alledged on the otjier side as their 
pFob^le cause. And therefore, that we must 
<|Kin4der first, what is said by the defendant. 

'liliey tell you, here was an election for 
aberiffs of London, at Guildhall, whei’O those 
persons tiiat they have nhniinatcd, were can¬ 
didates, and put in nomination for that office. 

• And upon that nomination, as say those three 
witnesses, wc were the persons that had the 
miyovity of voices ; and thereupon we appre¬ 
hend ourselves chosen, which gave us the 
right of action t so the defendant, say they, 
sheweth some probability of a cause of action ; 
and if he have not pursued it with nialice, but 
in a regular way, the prol>ability of the cause 
dodi t&e off fi;om the malice, that else the 
my brining of an action without cause, 
would imj^y in itself. And they say true, for 
i must repeat it again; if 1 have, prima facie^ 
n probable cause, and pursue it legally, no 
action will lie against me for it. 

But. then, say they on the other side for the 
pTaitUiff, That is no probable cause ; for you 
iBould from those transactions have no such up- 
'mheiisioiis of a right; for that is not the 
measure of a right of election, or a rule to 
Mess who is elected by : ftn* there being no 
oecieion of the election 'upon the holding up of 
the hands, and a poU being demanded, whereas 
the usual method is to have, by tbc lord 
mayor’s oider and direction; tbe poll taken by 
auch aa he shall appoint; you went another 
way to work, you go your w'ays, and take 
faiKdcs to yourselves, and come not to the fair 
determination of the question : and they bring 
Mr. Town-clerk to prtwe. You have hcanl 
what the evidence is, and you are judges of it. 

NoTf tal^ it, tliat tiiis were in the case of an 
office of profit; as siip^^osc it were a quc.scioii 
between me and .foiui-a-IStiles, iur the place 
pf Bridgemaslcr, for the pui-posi*, and a poli is 
demanded, and granted ; if they, that have no 
authority, shall go aller the court is adjouraed 
by him that has power, and lake a number of 
names iu the way of a poll l>y themselves, and 
upon that come and say, J. S. has four ami 
twenty hundred, and 1 have hut so many, that 
gore is not any probable cause, nor a vigfit; for 
you have gone here out of the knruvn and usual 
inethod onaich matters, and depend upon that 
which can give no foundation of right at all. 
This is the answer that is given to that by the 
counsel for the plaintiff. 

You may have fitly thousand names for you 
after that rate, and yet not be elected, nor Kave 
probable cause of any such apprehension. W c 
ml remember sh* Samuel Sterling’s case, wliich 
was U{>oii the denial of a poll for a place of 
wrofit, that is to say, the bridgeraaster’s place: 
«ttt this is a wrong poll. 

Oppose there ba<l been a poll granted (as 
'tiiere was) in this case, apd upon that poll thus 
nianaged, sir Dudley North and Iilr. Box bail 
Imd the -majority but by a very few, and there 
4iid been m aettpa brought in su^ « case, 


here was a probable'cause as good sis in this 
case, as it now stands, because kome of thmn' 
migbl^ happen not U> have legal suffrages, yet 
tbe taking the poll by pejrsons .of their own 
heads, after the court was a^ourned, avoids 
all: so that that would have signified nothing. 
You are to consider of this answer of theirs. 

Then the gr^t thing, gentlemeu, that you 
are to observe, is this; to bring an a^toii alone 
will scarce amount, to a proof of malice; 
therefore malice being in this, issue a great 
point of fact, you must weigh the evidence 
whether the rircumstanccs do shew it, that 
there was malice in Mr. Papillon.*. If the cir- 
cuinstances arc enough to amount to a proof 
of malice, you then are to find for tbe plaintiii^ 
and you are tbe judg^ what damages it is fit 
to give him for that injury: he has laid ten 
thousand pounds; but you must do what you, 
that are judges of it, think fit in it. 

Come, gentlemen, it is Lest to be plain, and 
no man needs to be thought wanting of an ap¬ 
prehension, wiiat is the meaning of all these 
things. It is commonly and universally known 
to all mankind: 

First, That no man ever did pursue such an 
action as this is, to be sheriff, till these unhappy 
times, whei'ein we are, and wherein we have 
lost that quiet and felicity, which 1 pray God 
W'e may be restored unto. And though it is 
true, a man may lawfully s\ie for such an 
office, and it is no offence, yet it looks some- 
u hut extraordinary, and that a man has a mind 
to do something imtisual in the place, it U 
for some strange purpose or other, especially 
vvlien a man has fined for the office once 
Lctbrr, as we all know Mr. Papillon did. 

Again, It is noloriuusiy known, Thai fov 
sevcial years last past the government bath 
been beset; and that which is a baser thing 
than ever was thouglit of, or acted in tiie 
]iig hest times oi'villany in those kingdoms (1 
mean those of the late ivbellioii), the very 
metliods of justice liave been corrju|)tod, and 
all to serve the main design of subverting the 
government. 

Geutlcuien, this is so black a wickedne^ 
that iio honest man, that has any sense of loy¬ 
alty, rfc'iigion, or commuii justice, but must 
Is cmhlo atllm very thoughts of it. When wc 
SCO such fellows as arc ohno.\ious to the go- 
vernmeut, know n dissenters ii*oin the established, 
worship, and that ne\er thought of conloriiiing 
to the governmeul, or the laws, <'i\ il or I'ccle- 
siastical, or eoa.plying with the ehurcli, bvtt 
only to capacitate them to destroy it; nay, 
viicn men, that are taken noiicc of to be com¬ 
mon repvoachcrs to the gmernment under 
which they live, r.hall gel into office to make 
Ignoramus juries, an<l toenubh^ people to com¬ 
mit urd be g uilty of the liilsilltai aud busenesses, 
that human iialtirc* Is ciqmbU'of, no man Jiving 
that has any iiigcnuil y or goodness ip him, but 
mpst C17 out against it 

When men begin to take oa^Jji to sanctify 
villainy, and enter into clans, and clubs, anu 
cabals, to destroy the must lucrciihl uf kingi. 
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and to disturb, distract, and oTcrthrow Hid 
best ofgfcmnTnents, what shall tre say? And 
all this you, all of you, ^entlenaen, knotr to 
be true. Was it not wore aafe to conainit 
treason in the city, than to sit upon a bench of 
jastice to ‘brinjf the traitors to iudgment? Was 
it not more sate to conspire the '3eath of the 
kinf^ and his brother, than to give the least 
frown, or look of displeasure against one of 
these snivelling saints ? Did not we know that 
men were sanctiherl to be jurymen, to enc[uirc 
of conspiracies against the king's life and go¬ 
vernment, that before lliut-timc were never 
thought tit to be triisteil witti the comltioh dis- 
(Bourses or society of honest men? 

When men were lliougiit litLosI fnroHlces cf 
such high trust, according to liieir iK-ing thought 
capable <d*, and well-inteKdcd, to the ovei 1 . 7 m>w 
(of the gm’ei-mnent: do not wc all know this to 
be as true as that the sun shines at hoon-day ? 
When traitors at the bars were in less danger 
of being convicted of their Ircarjons, than the 
jiidgiis wrsv of their lives? 

^Ir. Papillon knows all this to be true emi¬ 
nently. hen packi'd juries were gTown to that 
height, and though seven or eight witnesses 
raiue and swore positi\e downright treason, 
the traitor could not he by these men so much 
as thought fit to be accused by an indictment; 
to that stupidity in \ illainy were thing’s brought 
by those I'ellovfs: nay, so iar wore the proceed¬ 
ings in courts of justice laiuteil, that in no 
conunon action whatsoever, that came here to 
be tried, but cropped liair and a demure look 
were ike best signs of u good evidence, and 
tire bu siness of an oath signified nothing, pro¬ 
vided the party were to ha propped up, and the 
tbetien to receive an advaulage by it. 

For Ciod's sake, C’ientleineu, let airy man hut 
seriously consider and believe that there is a 
ijod ill heaven, and a dreadful Day ol’Judgmer.t 
when every one of us must answer i'or every 
thought of our hearts, every word of our 
moutlis, and I'very action of our lives; and 
then tell me, w hat ho/rid impieties these are; 
iSHch as any ordinary ingenuous person would 
Mush and tremble at. 

And 1 would have' Mr. Cornish to consider 


(jSBB 

difficulty, they would me to say to oneOnottiers 
• Come, we will bo so loir with you as to try Jt 
^ liy a London jury.’ So tor was it then fronfe 
being thought, that in the city of Londoti 
justice should he corrupted, that the ordinary 
juries of London were thought the best judgea 
and most impartial of any in the kingdom. 1 
appeal to all the practisers of those tunes that 
hear me, if what I say be not true. 

But when oiicc they had begun to pick and 
ctdl the men that should be returned ior aimr* 
pc*se, and got Hiis hictions fellow out or one 
comer, and tliat pragmatical, iirickcd-eared, 
snivelling, winning rascal out or anotlier cor¬ 
ner, to prop up the cause,, and serve a turn, 
then truly people^s causes were tried accordiiw 
to the dcmui'cncss of the looks on the one sm 
or the other, not the justice of the cause. 

Gentlcmeh, 1 take myself bound to toll yon 
of these things, and I wish 1 had no reason for 
it; and especially in this case 1 should not do 
it, it being a pnvate action between man and 
man, were it nut for the ingredients that are m 
the (‘use, and any man, Uiat has any sense, 
perceive. J » 

Now, then, for this case before you. Gentle¬ 
men, 1 de sire, if possible, to be satisfied in one 
tiling or two: iny lord mayor of London, it» 
true, is not, nor no person whatsoever, bo he of 
ncvci’ so great quality, is exempt from the law: 
if he owe any man any thing, he is bound to 
answer it to him, as much as any the meanest 
citizen of London, or poorest sut^ct the king 
has. But is he to be arrested just at such a time, 
because he is chief governor of the city, and the 
action will sound the greater ? And the court 
of aldermen, are they to be ari-csted, because 
they arc his ministers, and necessary siiliser- 
vient assistants to him in liis goveniment, in 
such a time as this was, when the government, 
both in the nty and elsewhere, was surroemded 
with difiicnlties, and in great danger on ‘o\l 
sides ? What occasion was therefor such hosto 
' and sjiccd in this action to he done just then? 
j Would Mr. Papillon and Mr. Dubois have 
starved, if this action had been suspended tor a 
! wliih^? Sir W. Pritchard would have been an- 
sw'eraUe to this, or any man’s action,* when 


whether ever, till that time of famous, or ra- the year of his office had lieen out: butitcar- 


ihev infamous memory, that be and his fellow- 
■hprifV Mr. Bethel came into that office, there 
were ever in 1 .ondon such things as tavern- 
retnrns of juries, or clans and cabals how to 
pack fellows together lor such wicked pur- 
jiosps as these ? 

Do not most of you here know this? And 
dotlj not every one of your hearts and your 
qimscienccisagree with me in it? How far un¬ 
like the proceedings of tlm^otimd, in roIVvcrir^^ 
to juries, were from wh;>t tin y aiici<*ntly were ? 
I have hat) the honour 1o piactise in this fdacc 
among you in my profession, when without 
aoy disturbance, ,or mixture of fartiou and se¬ 
dition, we were all quiet, and every one knew 
his duty, and justice w as done in this place so 
yegularly, that it was grown to a comfnon 
proverb: if there wei-e any cause of any 


rieth vengeance and malice in the very face of 
it; it 8]>eaks, that therefore thej^ would do it, 
because he was then lonl mayor, the chief per¬ 
son in the city for the time, and therel^ they 
should affront the government, in arresting, and 
imprisoning the king’s lieutenant, in one of the 
highest places both of trust and honour. And 
this w'ould be sure to make a great nois^, and 
the triumph of the action would make their 
party tln^n to he uppemiosl, lim ing got the 
chief goveinor of tlic City in theiv own 
chilclips. 

Nay, and because they would be sure their 
malice and I’evenge should lake place, they 
lake the very scoundrels of the party to be em¬ 
ployed in this great work. For before that tiino^ 
the coroner (us he tells you hiiuselfj used to 
make bis warrants to the officers that uaualfy 
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arermedin that basiaess; but here be must 
bi^ve tbe direction of* the attorney, and who is 
fbat but Goodenooffh, a man we nave all haard 
•naugb ; and then Burleigh and Kading 
limat be employed, and by whose advice, but 
by ^opdenoiigb and Nelthorp’s ? And all these 
iaacils, who now stand attainted of treason, 
must be fetched in to consult about a fit man to 
make an arrest: nnd there they pitch upOn this 
man KeeUngf for one, who was one of the prin- 
*eipal conspirators in that damnable, hellish plot 
against the king’s life, and that of his royal 
bm^er; but, by the blessing and Providence 
of Almighty God, was made use of m a gi-eat 
* instruhieiii of preserving those preoious lives, 
and with them our government and religion, 
and all that is,dear to ds, which by that con¬ 
spiracy was undermined, and I wish we had 
not reason to say, and think, the conspiracy 
still to be going on. But I hope in God the 
gavemment, as established both in church and 
slate, wiU adways be able to prevail, maugre 
aH desms, and those tliataieehgaged in them, 
for its ^traction. 

Now Keeling tells you he scrupled the em¬ 
ployment : No, said he, 1 desired not to have 
my name put in, because I was never con- 
icerned in any such thing before, and my bu¬ 
siness was of another sort. But then Mr. 
Goodenough (and Mr. Brome the coroner no 
doubt had a hand in H, though now be has a 
very treachmiis incmory, and has forgot all 
that was done) comes ond tells him, you uiui»t 
concern yourself, and do this thing; for you 
have a trade with the party, and it will be ill 
ta^ if you do not do it. And being asked, 
whom he meant by the party ? He tells you, 
the discontented party : and he explains their 
discontent to be such', that they would have 
klll^ the king and the duke. Now how far 
be was enga^ with that party is pretty well 
known, and ttierefore if he boggled at such a 
thing as this, which that party it seem swas en- 
ga^ in, they would suspect hinf, and so, for 
^ the party’s sake, he was drawn in. 

But then, when this thing is done, pray, 
Gentlemen, do but consider what the conse¬ 
quences might have been, and w1iich« perhaps, 
(nay upon wKat has happened to be discovered 
since, doubtless,) they did design it. But, God 
be thanked, those consequences were prcvcnteiJ, 
and they themselves have cause to be thankful 
to God Almighty for it.. <For here all the ina- 
gistotes of the ci^, tliat had any care for the 
Rood government of it, were to be taken up, 
'mid then here was a body without a head, 
'A town full of faction without any government, 

(and if the heady rabble had been once up, with¬ 
out those that had authority to restrain them, 
where then had been your*libcriics or proper¬ 
ties, gentlemen, or any man’s; nay, theirs, 
that were engaged in this design, if they had 
any? For those were things much talked of 
by tbokn. In what danger had you, and all 
you had, for life, estate, relations', and every 
thing been ? But it pleas^ God lu his inftnite 
mercy to fbower down upon us, and upon 


this oity, and the government, in a imgbty 
preservation, putting it into the hearts of some 
in power, to bring lA city-militia some of them 
together, and prevent this mischi^, or else; 

knows, this whole city might have been 
by this time once more in ashes, and most of 
the king’s subjects wallowing iu their own and 
I one another’s blood: and tlieir party too would 
have felt the sad effects of it, no doubt, as well 
as others. 8o that the oonscqueoce of it was 
to destroy the government, and that appears by 
the party’s being engaged in it; it could not 
he to gain a right, to make this hubbub and 
ado to arrest the magistrates of the city, and 
then take advantage lor some other wicked 
pumose. 

Another jpoiut of circumstance that is consi¬ 
derable in this case, is the paiticular persons, 
thatvrereto lie sued. The mandamus, that, 
was directed to the lord mayor ami aldermen) 
and there is a return made, not by this, or that, 
or the other man, but in the name of them all, 
the whole court. How' comes it then to pass, 
that liiy lord mayor, sir Henry Tulse, and those 
other gentlemen, must be sued and arrested ? 
But 1 warrant you Mr. Cornish, or his parly, 
were not to be meddled with .* No, lie had 
inuch zeal tor justice, and to do the defendant 
right, that if he should have been calletl upon 
to appear, be would not have stood out an ar^f 
rest; so just a man he is, and such a lover of 
right without all doubt: but he was in no dan¬ 
ger, I dare say; they loveil one another tixi well 
to sue one uiiothei*. That, I say, gentlemen, 
is another circumstance, that carrietli malice 
in it. For J must teil you, these things can¬ 
not be smothered, they are as ajiparant as the 
light: and though it falls to my turn in this 
cause, to remind you of them ; yet they ai'e as 
well known to you all, as the passages in your 
own families. 

No, gentlemen, there was not a pursuit of 
right in the case; it was a designeil piece of 
viTlany on purpose to affront the government; 
nay, to destroy it, and set us all togotlier by 
the ears. And if he were ten thousand times 
Mr. Papillon, 1 would, and must tell him so; 
and if it were not for some such dcviiishend 
and purpose, he would never have h(H:n sOi 
grceily of an office be had before declined and 
fined lor; and which he was only called to by 
a turbulent, seditious, factious party, that had 
further aims in it. Otherwise, 1 . know Mr. 
Papillon’s humour so w'oll, that 1 am confiflent, 
he would much rather have lK'«*ri contented to 
sit in liis counting-house, than in GuiiaiiuH in 
a scarlet gown. Aluck-a day ! 1 kmwv Mr. 
Papillon knows how to spend his time to beU 
ter advantage to himself. 

Ay, but say the counsel for the defendant^ 
We did go on very tenderly, and civilly, and 
res|)ectftilly; f(»r there met at Mr. Cornish’s 
house—iVlio, I pray ? Mr. Papillon, and Mr. 
Dubois, and Goodenough, the prime attorney 
in this cause: anu there, forsooth, tliey tell 
Goodenough, Be sure you do nothing but 
what is exactly according to law^ and bs sust 
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you 4sariy it very civilly aqd respectfully to 
my Iwd mayor, good Mr. Guodenougb. 
Aiack-a-day! how ivoDderful pious aud con- 
ttderate these people are! If Mr. Coruish had 
£one to my lord mayor, as it was bis duty to 
«o, being then bn aldermau (we know it full 
well) auid said to my lord mayor, there were 
such persons at my house tulkiug of such a 
mailer, and I come to advertise you of it, and 
dmre you would consider of it, he had shewn 
uis piety ajnd zeal, and love for .justice, much 
more in that, than in admitting such cabals in 
his bouse. But we know very well, as well as 
if we wera in them, that they must go hand in 
hand in all these seditious and factious busi¬ 
nesses. 

It is plain, gentlemen, what the design was 
from the be^nning to the end; nothing but to 
cause a tumult and confusion in the city, in 
order to put that damned hellish conspiracy, 
for the destruction of the king and his brother, 
and every man that was honest and loyal, in 
execution. This is certainly known to you 
all; and that there should be such a parcel of 
people untowardly linked together in this mat¬ 
ter, not one man of which that they can pretend 
to be in any wise a well-wisher to the govern¬ 
ment, or to any that have any share in it: no, 
they are all persons that are obnoxious to the 
government, that had any hand in it; but none 
of them church of Ktigland-men, or friends to 
her established woraliip; notorious dissenters, 
or profligate Atheistical villains that herd toge¬ 
ther. 

^ This, gentlemen, is plain English, and ne¬ 
cessary to he used upon nil these occasions: 
So that it rcmiains now upon your consciences, 
whether upon all these circumstances that iiave 
been mentioned, you think the bare obtaining 
of aright in a legal course, or some worse thing 
was designed. 

We ail know Mr. Papillon to be a wealthy 
man, an able merchant; one that had rather 
have minded his aflairs abroad, or at the Ex¬ 
change, than the expensive, troublesome oflice 
oi'sherift'of London, but that something was to 
he done to wreak a damned malice and revenge 
Ufran tlie gtwernment. And sure, he must 
think, as his party it seems did, that tliey 
would not be sufficient to subvert the govern¬ 
ment, unless he could get into that oflice. 

This 1 tell him openly ; and let him or his 
party make their remarks upon it as they 
please. But you ara to judge whether these 
things be a suflicient evidence of malice to sup¬ 
port the plainti/f’s action. 

There was questionless a devilish malice 
fixed m his heart and mind, and he wanted an 
opportunity to effect it; and he thought it for 
his own Mcurity to be best toHiake this course, 
and nothing else was in it. For abundance, of 
people have a mind to do mischief, but want 
^ppr^ity and safe ways to do it in: aud, 
Oh ! they rejoice, if tliey hit upon a project, 
ttwt shall carry a specious pretence and co¬ 
lour of law} for then they think they are safe 
enough. 

VOL. X. 


As in ^se I have a mind to do any particular 
man an injury in bis reputation aud business; 
tiie businesp must not be done downright, by 
going to every body, and saying, Such an one 
IS pooir, or a ^ggar, and do not trust him; but 
I must cunningly and sHly insinuate it, 1 ana 
sorry for such a man; I beiiev e he is an honest 
man, hut however he oweth money; and under 
this sort of snivelling, canting, whining, sly 
rate, do a man any injury whatsoever: and 
yet, forsooth, he shall have no advantago. 
against me for it: T shall strike a dart into tn« 
very heart <»f that man’s credit, and yet he 
have no remedy. 

So, if i have a mind to talk against the go¬ 
vernment, 1 will not do it aloud, and speak what 
1 mean openly; hut 1 will whine, aud snivel^ 
and cant, and make people believe 1 have 
dreadful apprehensions of what is designings 
and yet not bring myself in any danger ; for I 
w ill keep within bounds all the while, though 
1 do more mischief than if I dealt fairly and 
above-board. ‘ Alack-a-day !’ (as Mr. Pil- 
kington said) ‘ 1 am for the preservation of 

* the liberty and pro|>erties of the subjecl, and 

* I am for the law; but 1 find the city 1$ 

‘ strangely run down in their rights and pri- 
‘ vileges, ‘ and there are very arbitrary pro- 

* ceedings. And 1 am a citizen, and nave 
‘ taken my oatli to preserve the privileges of 

* the city; and I will rather submit to the in- 
‘ convenience of a troublesome office, than 

* let all run thus:’ and immediately he seltg 
himself cock-a-hoop, as if there were no one 
that look care oftLe city bedsides liimself, and 
he were sucli a patriot, that there were none 
like him: and he, and Mr. Bethel, and Mr. 
Coruish, forsooth, are the only men of the 
times; the only good men ; men that are for 
the libeitics and properties of the subject, and 
the rights of the city: whereas these are tho 
only men that have made an invasion upon 
them, and done what they could to destroy 
them ; and God knows we might all of us 
hir'e enjoyed very quietly every man his own, 
if these contesting rioters, and busy factious ' 
fellows, had not come among us. Every ho¬ 
nest man, 1 tell you, knows this to be true. 

Gentlemen, As to the business concernii^ 
tbc Damages, that, if you fiud ior the plainti^ 
is lefl to your judgments to consider of, and 
give what you sliall think fit upon such an oc¬ 
casion. It is \ci'y true, it is not so easy a 
iiiutter to ascertain particular damages in such 
a case; nor is it in an ordinary way so easy to 
prove, that l>ecause sir William Pritchard was 
in prison but five or six hours there, he could 
suffer so much daruage as comes to ten thou¬ 
sand pounds. As ill the case of a person of great 
quality and honour, it is not easy to prove his 
particular damage: nor in the case of any of 
you, that arc wealthy, able, safliciout dtizens, 
to say you are a bankrupt, when we all know 
it is impossible to be true; and so no particular 
damage doth ensue that can be proved; yet, 
however, if the thing for which tbo action is 
brought were designed with malice, though 
21S 
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the in be not effected, that is no thanks 

to the party* nor is to weigh uith you, but the 
malichnis desi^ must qfoVern you* 

Now, here I have taken notice to you, that 
|hc malice of this design here was not against 
itrlVilliam Pritchard as such a particular man, 
hlrt against my lord mayor, that this clan that 
Ihet at Russel’s was an Overflowing of'ihat gall 
or malice that was in his heart. 

If Mr. Papillon had brought an action upon 
a bond only, certainly it had been nothing hnt 
what he luight very %veU do; or if he had pre¬ 
tended to sue for a bad debt, that if he nad 
staid would have been lost, it had been some¬ 
thing ; but you see what it was, and Si is as ap¬ 
parent why it was, in that Mr. Goodenoiigh 
said to Keeling, threatening him with the dis- 
nlcasure of the party if be did not do it; and 
Mr. Goodenough and Mr. Brome were such 
sti-augers to one another, that he must threaten 
Brome to complain, of him, if he did not ex¬ 
ecute his writs presently. Oo they think all 
tnatikind arc so dull oV blind, as not to see 
through such thin artificial stuff ns this? 

Gentlemen, this is the matter: the govern¬ 
ment is a thing that is infinitely concerned in 
the case, that makes it so popular a cause : the 
government of the citj^ the honour of yosir 
chief magistrate, and iudeed the honour of the 
king, whose substitute he was, is coneerned, 
and that puts a w'elght upon your hujiiir}' into 
the damages of this case. You are to consider 
Toil give daitiages to the plaintiff, not as sir 
William Pritchard, but as loni mayor: and 
your severity in this case will deter all people 
Ironj entering into clans and cabals to make 
disturhauees, and affioiit the srovemment. 

It is a thousand times better to keep within 
their own bounds, mind their callings and 
employments, and coiicein tliemselves with 


their own affairs, and leave the adrainistratiott 
of the public to them to whom it belongs, and 
is intrusted with. And according as we saj 
in the law maxim, so say I to 'Mr. Papillon 
and all the party, ‘ Ad Concilium nc accedas, 

* antequam voceris.' And do not be scared 
with imaginary dangers, and groundless jea¬ 
lousies, into tumultuous and disorderly courses. 
You had much better keep in your counting- 
house, I tell you again, and mind your mer¬ 
chandize. Nay, and 1 do not douM but yon 
would much rather have,done so, if there had 
not been some further fetch in it. It iras not, 
I dare say, out of a frank, generous humour to 
oblige the city, that Mr. Papillon would have 
spent liis time and money in the office of sha- 
riff; DO, 1 know he had filter ways to employ 
both. 

It wa* not the generous mind of 31 r. Bethel, 
that called him on to he sheriff of London, to 
entitle him to spend his money; but on pur- 
|>ost? to be one of the first, that* should turn all 
things upside down in the city, and disturb the 
govenunont: and they that succeeded him, 
carried on the project; and they that would 
have been in, but could not, hail a mind, no 
doubt, to follow so worshipful an cxaiiijile as 
he laid hei'ore them. 

Th<‘n the Jury withdrew to cftnsiiler of their 
Verdict, and after half an hour's stay, returned, 
and found for the plaintiff, and assessed da¬ 
mages to Ten Thousand i’ounds, and costs to 
Four 31 arks. 

Z. C. J. Gentlemen, you seem to he persona 
that have some sense upon you, and cunsidcra- 
tiou for the government, and 1 think have 
given a good verdict, and are to be greatly 
commended fur it. 


312. The Cheat Case of Monopolie.s, between the Kast-India 
Company, Plaintiffs, and Thomas Sandy.s, Defendant: Whe¬ 
ther their Patent for Trading to the Kast-Indies, exclusive of 


all others, is good? 35 Car, 

The East-Tndia Company having a Patent 
granted them of the sole Trade to the East- 
Indies excluBive of all others, commenced a 
suit against Mr. Sandys for trading thither 
without licence; in which case the following 
Aigumeuts were made, viz. 

MR. HOLT’8* ARGUMENT. 
(Afterwards Lord Chief Justice.) 

The Governor and Company of blerchants of 
London, trading to the East-Indies, v. T. 
Sandys, T. Micb. S 5 Car. 2. R$. Rot. 136 . 
The Defendant comes and prays Oyer of 

* ^ The six following Arguments in this 
Great Case, were coriied Irom the MSS. of 
^uuel Pepyi^ esq. (i^reurry to the Admi- 


IL—1Jac.II. a.d. 1()83—1685. 

the Ijttiers Patent, w hich are set i'ortli, as we 
have declared and pleaded. 

To this plea the Plaintiffs have demurred. 
My lord, 1 do <‘.oiiceive the general question in 
this case will be this,Whcthcror no an action lies 
by the Company upon this charter; for that the 
defendant not being a member of the Company, 
has traded into the East- Indies without licence 
of the Company ? 3 Iy lord, 1 think there may 
be two questions made in this case, first, whe¬ 
ther or no this grant of the king to the Com¬ 
pany to have the sole trade to the Indies, ex¬ 
clusive of all others his sulijects, whether that 
be a good grant ? Secondly, supposing it to be 

rally) in Magdalen college, Cairibridge. These 
Aliments are of great concern to the yabKc 
in general, aud to every iudividaal man m this 
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a gpoJ grant, yet whether or no it do^ rest 
such aii interest^ liberty or franchise in the 
Company, that an action may be brought and 
maintained by tbein, against any person trading 
to the £ast-JnJiesj who is not qualified by 
this charter? My lord, for tlie first, 1 do hum¬ 
bly conceive that this charter granted to the 
company to have the sole trade to the Indies 
exclusive of ail others is a good grant; and, 
my lord, 1 shall endeavour to make it a]»pear 
to he a good grant from these considerations: 
first, my lord, from the consideration of the 
persons that arc to be traded withal, and liiey 
are infidels, and not Christians. Secondly, my 
lord, from the consideration offin’cigii trade 
itself, how and in what nature by law, it may 
be restrained by the king’s royal power. And 
in the third place, consider the circumstances 
and particulars of tliis grant made to the com¬ 
pany in this case. 

My lord, for the first, that does relate to the 
persons to be traded with, they bcing'infidels 
and not Christians ; 1 do conceive that by the 
law of tile land, no subject of England can 
trade with infidels, without licence tVoni the 
king ; or at least it is in the power of the king 
to prohibit it, and fortiiis very reason, because 

kingdom, eilher immediately or hy conse¬ 
quences, since trade* is the life of a nation ; and 
must be oi’ great service to the protessors of 
the law, to shew on what grounds and reasons 
the case was adjudged* And the proceedings 
on the 0,110 Warranto (vol. y, p. 1039 ), having 
been found useful to the gontlemeii of the law, 
is the rcas(in why' these Arguments, (though 
not so properly a Trial) spoke by some ol' the 
greatest men that over appeared at the bar, 
are here inserted. The Arguments of Holt, 
Treby, Finch, Follexfcn, and Sawyer, are 
very briefly abridged in Skinner’s llcports. 
But the Arguments of Mr. Williams, and the 
Lord Chief Justice Jefferies, are not mentioned 
there.” Note to former Edition. 

See, also, 2 Shower’s Kcp. 366 ; and the 
books referred to in Mr. Leach’s edition of that 
Work. 

Among tlie MSS. of Owen Wynne, in the 
Library of All Souls’ College, Oxford, is a rc- 
prwrt ol* the Arguments in this Case of Holt, 
Treby, Finch, Pollcxfen, and Williams. In 
that report there are not inserted any obser¬ 
vations from Jefleries at the close of Poilexicn’s 
Argument, nor is there at the conclusion of the 
whole, any mention of the Judgment. The 
arrangement of Pollexfen’s reasoning is some¬ 
what differently exhibited, and the arguments 
of the other counsel are reported with some 
verbal variation.s of trivia"! importance from the 
report in the text. To Pollcxfcn’s Argument, 
is there, as here, prefixed a recital much at 
length, of the Declaration of the Plaintiffs. 
On the whole, the report in the text is much 
more full, and, us it seems, better arranged 
than Owen Wynne’s, which contains not the 
Argument of sir Robert fiSawyer, the occasional 


infidels are by the law taken notice of, and tha 
law bath adjudged them to be perpetual ene¬ 
mies ; the law hath set a mark upon them, and 
they are used as all other enemies' arc. \iid" 
so 7 Rep. 17 . 6. the express words of my lord 
Coke are in Calvin’s case; says he, infidels 
are perpetual enemies. Reg. 282 . That sets 
l*orth the writ of protection, that was given to 
the prior and brothers of the hospital of St. 
John at Jerusalem, that it was used for the 
defence of the church, ‘ contra Christi et om- 
‘ IIlain Christhmoruni iiiimicos,’ 12 H. 8. 4 . 
If a man do beat u man outlawed, a traitor, or 
a pagan, and they bring an action, he may 
plead his being a pagan ; and in abatcpicnt of 
his action: 1 mention this, my lord, to shew 
^vhat opinion the law has t)f these people, 
judging of them to he enemies as they are in¬ 
fidels ; and for that reason has excluded them 
from the benefit of the law, and the common 
justice the nation affords: and from that it may be 
inferred, that since the law hath excluded them 
fn)in common justice*, surely the law wilfiiot 
allow an imercourse or iiiiimato correspond¬ 
ence with such persons to the subjects of Eng¬ 
land. And, iny lord, this is grounded upon 
the care that tlic government hath, or ought 

observations of the Court, or the conclusion of 
tlie cause: and it exhibits Pollexfen’s Argu¬ 
ment less (,*orrcctly and less intelligibly. 

Tliis Case is briefly noticed in Anderson’s 
Historical and Chronohigical Deduction of the 
Origin of Commerce, vol. 2, p. 366 , cxiition of 
1801 . ^Vliat is there said of it is thus cuu- 
chided: 

“ Lord (liief JusticcPollcxfen laboured not 
utisucccssf'ully to prove the Company to be a 
true monopoly, and Satidys to be innocent, as 
the Company was not ostahlished by a^iy act 
of parliament, \etllie king’s prohibUion for 
the ship not to sail, obligeil Sandys, after a 
year’s suspence, to sell off his siiip'and cargo 
with great loss. The ships and goods of some 
other interlopers, as they w'ere then sly led, 
w ere likew isc seized and confiscated in the fol¬ 
lowing reign, in the years 1686 and 1687 ; hut 
they took out no licence from llic C’ompany. 
All which was decided against the spirit and 
maxims of our common law, partly for sup¬ 
porting a lawless prero^^ative in the crown, 
whici), under a hetter monarch, six years 
after ibis time, was:igice<lto be legally dis¬ 
claimed.” 

As to the king's prohibilion liicniiwcd, 
see 2 Sliow’cr’s Step. .30 2. linym. lilH. Some 
particulars Trs|jocfmg[ the Jlast India Tom- 
paiiy’sCompi'iiists against loierlopeis ar<’ given 
b\ sir Richard Bulstroflc in his i''h uioir' He 
also notices the grounds of Jelh'rits'c; Jiv.lg.- 
iiicut. 

Sec the Argiiineuts in ihe Case of the Com¬ 
pany of Merchant Adventua is ffebow. 

3 Mod. Kep. 12ti, and the books rejerred to ini. 
Mr. Leach’s edition of that w ?; L. 
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to have, by the constitution of the j^vernment 
itself^ of the Christian rel|fi[iony which I con- 
<^T6 u the "main end of goyernment. The 
profession and preservation of Christianity is 
nf so high a nature, that of itself it supersedes 
all law: if any law he made ae^inst any point 
the Christian religion, that law is ipso facto 
Toid< Why P Because it is made against the 
prime and original end of government. If the. 
King conquer a Christian countryi their law 
continues till it be altered by the king; but if 
he conquers a pagan country, the law ceases 
ipso facto to be. law; fur the law of infidels 
is cuntrary and repugnant to the Christian re¬ 
ligion. nliY then, if the Christian* religion 
have the prevalence in Christian countries, 
there must be some means provided by the 
law, whereby the king may have a power to 
preserve it: and there is nothing more dan¬ 
gerous to the right religion, than for the pro- 
tessors of that religion to have commerce u ilh 
pagans; we read littw the children of Israel 
were porter ted iVoiri the true religion, by con¬ 
verse with the nations round about them, in 
die Bo<fk of Judges. 

Aud Crotins l)e Bello et Pace, 1. 2. c. 16 
parag. 11. sa^s, ^ Cavendum est cnini nc 
‘ nimia comunxiuratio contugium adferat in- 

* fbmie, qu?inuhreuj utiUi ent,scdes di.'>tiiigui 

* sient [si‘^>clit£e seorr.i.n ah ASgyptiis babita- 

* runt.’ The gowToniejii is to take rare that 
there is not an infection, by correspoiulonee 
with infidels; niy lord, it is "not to he doubled 
but that the king is to have a care of the chris> 
tian religion. In old times of popery, Brac- 
lon, 111). 2. ch. 24. the king of Bngland, says 
he, is < Dei minister ct vicarius.* Kl 5- cli. 
Brarton, ‘ Jus publicum est (piod ad statuni.’ 

This is looked upon to be part of llio Jus 
publicum, the care of religion and sacred 
things, and the propagation then of; why ilicii, 
my lord, if this Ikj true, then it is law ful lor 
the king to take care and u:>.. hU royal autho- 
rity, to prevent all his suLjecls from being per¬ 
verted. RIy lord, 1 think it is plain by ilie 
writ of A/V cxcal Jlcgnunt^ that say^ the king 
may prohibit any person from going beyond 
sea. Why ? Fur the defence of the reiilm ; 
that is a suflicient reason, it is not in the power 
of tile party to litigate it w'ith the king, but 
he must submit. Now always religion is iir.st 
to be regarded ; secondly, the defence of the 
kingdom ; aud thirdly, the trade thereof 
Now, my lord, the s^iihjects of a Christiuu 
prince going to trade with Infidels, being in 
their company, that mav be dangerous to the 
slate and religion ; so tfiat it must necessarily 
be in the power of the king to confroul it. Itob. 
217. Courlecn’s case, it was adjudged that an 
information did lie at the common laiv, befoi-e 
uny statute, against any pers ins that should 
transpoit coin, because it is against the policy 
and state of government tliat money should be 
transjiorted; now, if it be against the policy of 
state to trade with Infidels, ny the same reason 
thatought to be restrained. In the next place, 

1 will consider foreign trade) and wliether the 


subjects of England have right to sodi m 
foreign trade, that they can, ad iibitum, tndm 
without anycontroulj and 1 conceive they 
have not. 

First, my lord, I conceive that the liberty 
and right of a foreign trade, depends upon 
agreement and contract with foreign princes, 
in whose country the trade is ; and if so be it 
do depend upon agreement and amity with the 
prince; then have not the subjects of England 
such an uncontroulable right of trading, be-, 
cause it dcjiends upon the accidents of peace 
and >^ar ; which, if there were such aright, it 
could not. SO ch. Alagna Charts, * Oniiies 
‘ Alcrcalores, nisi publice antes prohibit! fue- 

* runt, habcant salvum et securum conductum 

* exire dc Anglia et venire in Angliam, et mo- 
‘ rari et ire per Angliam prajterquaiii in tem-^ 
‘ pore guciTje.’ Then he goes on further, if 
there liappeu to be war with a foreign prince, 
and the kingdom of F.ngjand, and the mer- 
t liauts of that country be Toimd in England ; 
this shews that war is an interruption of the 
commerce. 12 H. 7, ch. 6, my lord, that sta¬ 
tute recites, that the inorchants-adventarers 
inhabiting within the city of London, and 
divers parts of England,iiad free, passage, See, 
into divers parts of Spain aud other plaees, that 
wertj in league and amity w'ith our kingdom 
and sovereign ; so that it appears that league 
and amity is the foundation of commerce. 

S«ddcn, in his Alare Clausum, says, (he righto 
of trades arc founded on the covenants of 
princes. What is the reason ? Lest the man¬ 
ners and morals of the people should be cor¬ 
rupted by the oxaiiiplc of foreign nations. My 
lord, 2 Rolls Abr. 214, meniiuns the parlia¬ 
ment-roll of 1 If. 5, wherein it is said, That 
the Commons; dif| petiti/m the king that the 
merchants of England, paying thtir customs 
and other duiics, might have liberty to export 
their goods to any place or country, nutwith- 
stanrliiig tiny proclamation to the contrary: and 
the king lie Avill be advised, lie would 
advise w ith his council. My lord, from that 
lime to this it appears that there was no com¬ 
plaint of the king’s pi'oclamation as illegal, 
that did prohibit their trade ; but they only 
pray tliat he would make an alteration of the 
law. But there were sev crul proclamations at 
that time to restrain the subject from trading 
with foreigners (therefore they desire he would 
consent they might trade) ; hut the king in 
that case did think lit to part with his power, 
hut gives the usual answer in such cases. My 
lord, in the next place it is necessary for the 
king to have power to restrain a foreign trade ; 
because a foreign trade, as the case may be, 
may be very inconvenient and mischievous: 
for it is well known, that if so be the importa¬ 
tion of foreign commodities do exceed the ex¬ 
portation of domestic, that trade is rather a 
grievance than a benefit; so it is said, 2. Inst. 
J25, and, my lord, there has been sufficient 
appearance of this matter of late days. 

My lord, the importation of Irish cattie, by 
the IBth of this king, chap. 2, was declav^ to 



S77J STATE TRIALS, sSChaelesII. i684,— TSe JE. L Cmpany «, Sani$$. [STB 


be a iroisaDce. So tlie 29th of king^ Charles 1, 
the importation of French ooihmodities: why 
thiS) my lord, is declared, the statute does not 
enact it, but cfeclares it to be in itself a common 
nuisance ; why now, if so be a trade come to 
be a uui^nce, tiiat it is rather hurtful than ad¬ 
vantageous ; the king, by virtue of his prero¬ 
gative, is to detend the nation^ and protect his 
subjects irom these evils; he has a power to 
restrain these evils, especially when we have 
the judgment of the parliament, by whom 
these things have been declarecl to , be nui- 
sanccS) 10 Jlcp. 141. In the case of the Isle of 
Ely, the first statute that was made concern¬ 
ing Sewers, was in H. 6’s time ; there was a 
c|ucstion, that since iliere was a thing so ne¬ 
cessary as'the taking care of the inundation 
witli remedy there before any statute, says the 
book, the king by his prerogative, us the 
fiHintaiu oi justice, might take care of it, though 
there w'as no statute then. My lord, when 
foreign commodities come to be an annoyance 
to the people, the law must be defective, if the 
king had not a power to resii-ain th(?m. Rut 
in this case here li is only a regulation of trade, 
a gra^t of it to the company ; and it is only 
specified how they shuH manage that trade, to 
the intent all people might trade under the go¬ 
vernment as they ought to do : and 1 think, 
luy lord, it is well known, that if this com¬ 
pany had not settled and established a trade 
ill tile Indies, Air. Saiidys, nor none of these 
gentlemen could have had an opportunity to 
do it. And if they have liberty to interfere 
with the Company, they woiiM ruin the Com - 
nany, and tlicy themselves could not trade ; 
hut I know what objections will be made 
against mo, even by the defendant’s plea. My 
lord, that l» K. 3, cli. 3, to-wit, that the sea 
sliail be open to all merchants to pa»'t with 
their nieiThandize where they please; which, 
with submission to your lordships, cannot be 
taken so universally as they themselves would 
have it. b’or if you will take the words to be 
so large, without any^ manner ol'resti’aint, you 
will make this statute to give liberty^ of trade to 
the king’s enemies, for they arc merchants. 
Hut, niy lord, the no\t answer 1 give to it is 
this ; 1 conceive the true menning of the sta¬ 
tute is, that the sea should he o])en without 
paying any ('Xtraordinary duties but what 
luiglit justly bo imposed : that i.s, that none 
should pay any duty or custom for naviga¬ 
tion, but only tlic diie custom, that is, when 
they come into port. And so I must com'pare 
that statuto with Alagua Cliarta, 30 cli. * Orii- 

* i^s Alercatores nisi publico antca prohibiti 

* fuerint, habeaot salv mu et securum con- 
< ductum cxire de Anglia et venire in Angliani, 

‘ &c. sine malis tolnetis;’ so iliat they have 
liberty allowed in this case to trade without 
unlawful exactions. But, my lord, in the 
third place, supposing this statute to be taken 
as general, as t know the other side endeavours 
it should, yet it cannot extend to this case ; 
for 1 think they can hardly make it out, Uiat 
at that timethm was any trade drm witli 


infidels, but the trade was drove with Chris¬ 
tians : ^why now, if there was not such a trade 
had -at the making of that statute, we must not 
extend the Jaw to this case, which differs f? om 
the reason of trade in other cases. That there 
was none, I think appears {dainly by his¬ 
tory ; Hollingshed’s U istory of England, 163, 

* whereas,' says he, ‘ in times past, the chief 

* trade was in Holland, Portugal, <Scc. now,* 
says he, * men not being content with tliose 

* journeys, they have .sought out the East and 

* Wcst-lndies, and have made now and then 
‘ suspicious voyages.* And it appears by the 
statute of H. 7*, that I mentioned before, that 
the ancient trade of England consisted with 
near countries, and so the trade was at the time 
of the making of this statute. 

ATy lord, I do observe as to the case J re¬ 
ported before, when the Commons did petition 
the king, that they might have liberty to trade 
notwillistandiug any pixiclamation, Holls Abr. 
214, they were not of an opinion at that time, 
that this statute did extend to merchants, to 
give tlien* liberty to trade every where at their 
will and pleasure; if they had, they would 
have insisted upon it, and urged it to the king, 
that w hcrcas there w as a statute gave them 
free liberty, therefore desire the law miglit be 
ubserved : but they do not deny, no, they 
tacilly acknowledge the king had such a power. 

Aly lord, it does appear what the ancient 
trade of England was by the customs ; for at 
the common law there was no custom but in 
three things, w(n»l, wooliell and leather ; these 
are the cu:>toiiis that were due to the king by 
common law: indeed, there was foreign 
custom, but that was for a foreign commodity, 
ami wa.s prize ; Dyer 16b, 2 Just. 52, and 43. 
Davies, ilep. 8. 

Now, my lord, if so be the trade of the na¬ 
tion had consisted of other commodities, it may 
be supposed there would have been custom 
paid for them aftenvards ; in £d. Srd’s time, 
ulien new trades were introduced, we find 
acts of parliament made for raising new cus¬ 
tom ; tiierefore since no custom was paid' hut 
these ancient customs, we may suppose the 
trade of tlic nation mostly cousisted of those 
commodities. Filzherliert, Nat. Br. 85. Dyer 
1 (35. Merchants as well as others may be pro¬ 
hibited from going out of the land, or any 
person whatsoever; and Davies, Ilep.fol. 9,b. 
gives one reason why the king did permit the 
merchants to trade, when it was in his power 
by writ of Nie extai JUgnuin, or a proclamation, 
to put a stop to them. 

My lord, in many cases, when the doing of 
an act may be to the public detriment the king 
hath power to restrain it, and it cannot be dona 
without the king’s licence: Co. Litt. fol. 5. a 
subject cannot build a castle, or other fortress 
defensible, without licence of the king; why f 
because it may be dangerous. Why (hen 
should a subject trade with an iufidel country, 
without licence from the king ? for by tiding 
with infidels they cpdangar their religion. 
And, therelore, as it requires Ucence to buUd % 
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castle, though a man otherwise might lawfully 
do it upon Ills own ground ; so for the same 
reason does it to trade with iuhdols, 0 Kep. 87. 
b. 3 inst. 199. A mail caniic»t inclose his 
sp’ound to make a pii»k wiihojit licence of the 
king; in that ease iie takes uoihuigfrom any 
body* but such luv and turning profitable 
ground into a piacj pleasure, may be of 
lihlic ronsc^pi^^.e.*, a.s'l thrrel’ore cannot be 
one wiihoiit the kiug’s licence, 11 H. 7. 
23. li'tvTo Hi n »day at sword and buckler,and 
one kill the oih that is I'eh I'.j ; but if they 
play u irii licence of ibc king, Dial i> not felony ; 
60 that tl'c king hatb poo to prohibit, ami 
bj hia coiui.ian.l thai unlawful, that 

otherwise ould be lawiid. »:• Die king may 

comiuiuid a man, by his writ, to slay in the 
kingdom, and if he go contrary to tac king’s 
writ or prochiiuation, in that cure the king 
may stii/e all liis biods lor the coulcjiipt, as in 
the case of sir Traiicis Ingleholu : .so mat as 
the king may giwcTu the trade of the iiuiion in 
regard it may r»e niisrhievoiis, the may 
hinder it, when it will be appavcntly mis¬ 
chievous. 

lu tlic third p’a*':', I shall ewusl Icr the 
Grant; and the (h unt hath ihtiv' in il; 

It is a grant to a company, tiiut they i.ini llieir 
children iihall trade to the Lidles, norw lib find¬ 
ing any stulntc or I’.luvrlty cfrnli'u or iv’lahui; 
and thai liw^; e’e h vrt t*w‘ h ctnuii.vrcc 
and liade tln^re. V is a ;,rohiih!fu>/i to any 
of the klng'J si:hjv. to thi.To without 

licence. Now, my' lin'd, thl-j grant 1 lake to 
be good ; for, Ui} loul, though it may not in 
itself be lawful vvitbout the kiiig’.s licence, yet 
it is in the power of the king to make it so. 
And for this reason can tlie king make uu alien 
a denizen. 

The reason of the bwv, why an alien is unea- 
pablc to purchase lands here, is because it is 
against the jiolicy of the land for to suffer a 
foreigner to conic into flngland, and enricli 
'himself with the laruls and goods of the king¬ 
dom, yet the king may nire this incapacity ; 
but nntwiihstmiditjg he be made a detil'/.en, 
yet does be remain an alien still, and subject to 
that prince, from whence he came; Uyer, 3 
ch. B. So that notwithstanding it may be 
diiDgerons for an alien to have land, yet the 
king is ciitriisted w'iih it, and e may give this 
alien libcTty to purchuse land. 

My lord, it is. as I have observed, unlaw'fnl 
to trunsport the coin of England; yet the king 
may give leave to transport coin, as there 
is a jireccdcnt 3 Gar. 1. of a licenee to trans¬ 
port 10.000/. So, my lord, for the trading 
Xrith infidels, though in ilscif it is against the 
policy of the govcrnmeui; lliat is, for the sub¬ 
ject to have an ntironl.roidalile liberty to trade 
at tlicdr pleasiuf' *, y et tbe king, w ho is entrusted 
with the ndmiHistratlon of the governriienl, 
iriay give authority to do it. And there is a 
great deal of difference betwTen trading in a 
company, and trading out of a company: if 
they trade in a company, they trade under the' 
government of Englancl; if tlie^ trade out of a 


company, then iliey trade out of the .'goyern- 
ment of England, and out of its protection. 
This Company is incorporated ana made to 
have the government of this trade.; they beiug 
Christians, no question, are to take care of the 
Christian religion; and to take care that their 
agents and factors that trade under this consti¬ 
tution, keep up to that religion they profess ; 
but certainly it is quite another thing when 
people trade of their own licad; there they con¬ 
verse only with infidels, they cannot hava 
divine ofiices. 

My lord, it has been objecttVi; Ob, hut say 
they, if the king give a licence to some, thougn 
they cannot d<» it without the king's licence, 
yet the king having dispensed with this law, 
this dispensation shall have an universal infiu- 
euce, and give liccucc to othci'S. 

My lord, it seems to me a very strange in-' 
fcrcncc; they acknowledge, that make this 
objection, that without the "king’s licence, bc- 
yoiul what it is, where tlie king hath qualitieil 
Uis grant solely to the company and their fac¬ 
tors, tliey would have it extend to all the people 
of England. I think it is the fii'st time that 
ever tlie king’s licence, or authority that he 
giics, should he extended beyonil itself. Btit, 
tny lord, the great objection will be, that this is 
a mono(>oly, himI therefore the grant is void in 
law; witli submission, 1 think it is none ; and 
j hope 1 have said soini thing already to prove it 
to bo none, and it does not come within the de- 
fniiioii of a Muno|>oly, G Iii.slit. 131. A mo- 
iiopoly is an institution or allowance of the 
king, by bis grant, commission or otherwise, to 
any person or persons, bodies politic or corpo¬ 
rate, of or for tbe sole buying, selling, making, 
working or using of any thing ; whereby any 
person or persons, bodies ]>oiitic or corporate, 
are sought to he restrained of any lieedom or 
liberty that tliey had before, or liindercd in their 
lawful trade: restrained of the 1‘rcedoni they 
had before, that I think they cannot make out, 
that they e\er had any such freedom. They 
cannot make out that they were in possession 
of this trade before, thcrefure ibis charter docs 
not restrain tin in oi' any iVeedom they had; 
then say they, it hinders others lawful trade. 

My lord, 1 have made it appear, that the 
trading witli Infidels without lici ncc of the 
king is not a lawful trade. But to go further, 
though Ihe proof lies on their side, tlH.y ha* lug 
the affirmation; yet I liopi* to gi\e .such evi¬ 
dence, as is even as much as can he cxpecicd 
in any case. Tri the 43d of ipu'en J*'li/abelh, a 
parliament was silting at AVesUiiinster, ami at 
that very time there w as a charter granted to 
this Company ; and a charter'that had these 
very wonls, of having the sole trade <*xclasivc 
of others; and there had bci n another charter 
granted before of having tlie sole trade, 27th 
of the queen. Now, in this pariiament, 43d of 
the sail! queen, tbe parliament fell very vigor¬ 
ously against Monopolies, and brought lu ^ 
great catalogue of them. But, my kiihI, 1 do 
observe, that in all the catalogue, and in all tbe 
debates of parliament at that time, there's ROt 
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one word mentioned of the Enst-lndia com- excluding^ all others: 1st of Jan. 34tli of the 
panv’s charter, neither of the charter of the queen, a charter granted to the Turkey-com- 
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very parliament; nay, there is not so much as 
mention made of the charter granted to any 
other company. My lord, I have this from a 
book that is lately coAie out, Toivnshend’s Col¬ 
lection of Proceedings in Parliament, 244, 245, 
thei-e is the whole catalogue of Monopolies^ 
and the full debate of them ; hut as for any 
charters of corporations, though there were 
many at that lime, there is not the least com¬ 
plaint. 

My lord, between the 43d of the queen, and 
the 20th of king James, is about twcnl^- 
tlirce years ; in the 43d oftlie queen, the dis¬ 
course of Monopolies first, be^an in parlia¬ 
ment ; and they were considering, it may be 
sujiposcd, all this lime, how’ to settle the iiial- 
ter of monopolies, aud to declare what were 
monopoUes. And utter all this long considera¬ 
tion, aud so great an agitation as it had, they 
came to make tlm statute of 21 Jac. which 
seems to he a settling and bounding the prero¬ 
gative of the crown, aild right of the subject; 
ft docs condemn monopolies, ami has these 
words, all monopolies, and all commissions for 
the sole buying, iVe. or using of any thing \\ ithin 
the king’s dornitiioris, why that is condoiinu d. 
But, niy lord, it does appear that the parlia¬ 
ment were so far from coiiilciiiningthe i liarter 
of this Company, or the eliancr of any other 
company, tliiit tlierc is an express proviso that 
the .Statute of MoiKijmhes shoiihl not extend ti) 
any company for the oriloring ur managing of 
trade, lliuogh I think the words of the stutute 
did not reach this casii, yet they were so care¬ 
ful, that they would have a proviso to save this 
and all other companies. And, iny lord, there 
is a statute, 3 Jae.. cap. 6. hy the preamble of 
which statuif! it appears that the king liad 
granted a charter to divers imTchants to be a 
company, and to have the sole trade iuto Spain 
and Pi-'iliigal, exfluding* all others that were 
not members. The statute recites the mischief 
of liberty to all the king’s subjtH’ts lotiade, 
there: 1 observe, tlie parhauieiit did not c^m- 
deiim the charter to be uiilawfni, but took it to 
be good, and that nothing 1e':s than an act of 
parliament could restore the liberty of trade to 
the subjects sigainsi the charier ; for they do 
say, Tiotwithstandingthc charter had given the 
sole riglil of trade t<» tlic company, yot it 
should )je lawful fiir all people to trade there, 
notwithstanding that charter. Now', my lord, 
I do tbiuk that practice and usage is a great 
evidenoc of the law ; 1 shall slicw your Icu'd- 
ship some precedents of some charters, that 
have been granted to persons of a s«de trade 
erclosive oVothers : 6 Feb. 26 Eliz. slie grant¬ 
ed to Abraham Gilbert and his associate's the 
sole trade to China, prohibiting others: 6th 
March, 27 Eli/., there is a patent to sir Walter 
Haleigh to discovi»r new countries that wert^ 
heathenish and under infidels: li tSept. 23 of 
her reign, there was a patent to divers Turkey 
merchants to have the sole trade to Turkey, 


,---vrere 

etters patents granted to certain noblemen and 
gentlemen to trade into Barbary,, and that 
during twelve years none should trade there, 
but tlieyv their agents and assigns; Both Eliz. 
a patent made to the merchants of Exeter to 
have the sole trade to rivers of 

in Guinea: 34th of thequden, 
another patent to Gregory and Pope, to have 
the sole trade to Guinea. My lorcl, all these 

1 have now quoted, 1 have caused to be exa¬ 
mined on the Rolls, and arc to be fopnd there; 

2 Brovviilow, 290) there it was held by my 
lord Coke, that no subjoct ought to trade to an 
inlidel country without licence of the king, for 
fear of being perverted from the Christian 
religion; this my lord Coke says, and he says' 
he Cad seen an ancient precedent of a licence. 
More, 675, Darcy and Allen. Justice Dod- 
deridge (that I think was only then Seijeant) 
argues against the patent, but he did agree that 
a grant to a company to liave the sole trade 
w'itli inlidels is a good grant, and the king by 
his prerogative might restrain iiis subjects 
from it: he admits a patent for sole printing 
w as good; wly, because the public was cou¬ 
rt riH'd ; iny lord, the parliament of late time 
have been so far from looking upon the East- 
linlJa company to be a monopoly, that they 
liav'o ileclared it to be for the good of* the king¬ 
dom ; Mill of this king, chap. 24, in the pre¬ 
amble it is recited. 

Now, my lord, I hope I have made good, 
that the king has this power both by prece¬ 
dents, by authorities, and o[unioiis of lawyers.; 
and also the judgmetit and the opinion of the 
parliament: and that it w as never condemned, 
•and so I conclude this first point. Tlic second 
point, my lord, in the next place, whicli I shall 
he very short upon, for tiiat it will he conse¬ 
quential to what 1 have omleavoured to prove 
before ; that is supposing it to lie a good grant, 
wlretlier it any iierson do trade to the damage 
of lh(t Company, it is a good ground for an 
action. 

k'irst, I do ihink the Company have, and it 
19 very pl.iri they have an inheritance, and it 
is a franchise aud liberty thev could not havc^ 
unless thi'Y had the king’s grant, and others 
excluded from it; then it does agree with all 
the eases of this nature; wherever the king 
grants a franchise to one, and another peraon 
violates the franchise, the king’s patentee may 
liave an action of the case, against the person 
that does interfere or violate the franchise: 
22 IT. 6. 14. 11 11. 4. 47, supposing the king 
grant a man a fair or market, if any man net 
up another fair or market, though with the 
licence of the king, yet be that has the giaal 
shall have an action. Now the East-lndia 
Company are to be at great charges, nay, 
there is a trust refioscd in tiierii, that tJiey shall 
trade, and carry on this trade for the good of 
the Company; so that they are^ put into o 
trade, and are obliged to carry it oa, T^e 
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Aefenduit hath no rigfht; if Hiej bare a right, 
they Shan have a remedy againit any that ia> 
?adc it. And for theae reaaonag I pray your 
jud|^aat for the plaintiffs. 


SIR GEORGE TREBY'S ARGUMENT. 
(Aftj'R’^vards Loro Chief*Justice.) 

The Governor and Company of Merchants of 
IiOn(!on, trading into the East-Indies, 
against Thomas Saridys. Trin. 35 Car. 
i^cundiReg. Hot. 125. 

May it please yoiir Lordship; I am of coun¬ 
sel in this case u'ith Thomas Sandy's, the de* 
fendant. The case arises u|M)n a charter set 
forth by the plaintiffs, and a statute pleaded 
by us; and it is as Mr. Holt has opened it. 
Only I shall, for my purpose, open it a little 
more than he did. 

It is a special action on the case, declara¬ 
tive; wherein the plaintiffs declare, that king 
Charles 3, our present king, hy his letters pa¬ 
tents, bearing date the 3d of April, in the 13th 
year of his reign, reciting that the governor I 
and company of merchants trading into the 
East-lnoies, bad been of long time a corpora¬ 
tion, and enjoyed divers liberties, privileges 
and immnniues, by virtue of divers letters pa¬ 
tents, and charters, granted to them by cpieen 
Elizabeth and king James; and the king be¬ 
ing informed, that divers disorders and iiicon- 
Teniencies were then lately committed, to the 
great prejudice of the said company, and in¬ 
terruption of their trade ; whereupon they had 
humbly besought the king^, to grant ^nd con¬ 
firm their said charter, with some alterations 
and additions, tending to the advaucemr .t and 
benefit of their trade. 

The king gives and grants to them, that 
they shall be a corporation perpetual, to have 
succession and capacity, &c. And further 
willed and granted, that they, and every one 
that was, or should be of the Company, and 
their SODS at their several ages of 31, and their 
apprentices, factors, and servants employed by 
tnem, might and should freely traffic, and use 
the trade of merchandize hy sea, by such ways 
and passages then found and discovered, as 
they should think fittest, into and from the 
East-Indies; and into and from the islands, 
ports, havens, cities, creeks, towns and places 
of Asia, Africa, or America, or any of them, 
beyond the Cape of Bona Esperanza, to the 
■treights of Magellan, as by the court of the 
Company shall from time to time be limited 
and a^eed, without any molestation, impeach¬ 
ment or disturbance; any statute,usage, di- 
irersity of religion or faith, or any other cause 
or matter whatsoever notwithstanding, so al¬ 
ways the same trade be not undertaken, or ad- 
dTjjsscd, to any country, island, port, haven, 
city, ciodc, town, or place, already in the law¬ 
ful and actnal possession of any such Christian 
prince or stale, as at this present is, or at any 
Mf hsneftir ibaU be in Ibgos or 


the long, his heirs or snocessenrs, and who doth 
not| or will not accepit of such trade. 

And further grants, That they and their suc¬ 
cessors, and their factors, servants, and assig¬ 
ns, in the trade of merchand^c for them, 
and in their behalf, shall for ever Weafter 
have, use and onioy, the whob, entire and 
only trade and traffic; and the whole, entire, 
ana only liberty, use aud privilege of trading 
and trafficking, and using the feat and trade of 
merchandizing, to and from the said East* 
Indies; and to aud from ail the islands, ports, 
havens, cities, towns and places aforesaid. 

And further grants to them, That the said 
East-Indies, or the islands, dec. shall not be 
visited, frequented or haunted by any of his 
subjects, during the time that these letters pa¬ 
tents remain in force, contrary to the true . 
meaning of the said Letters Patents, and the 
vii-tue of the prerogative royal. Charging 
also and commanding, and prohibiting afi 
other subjects, that none of them visit, haunt, 
Irequeut, or trade, traffic or adventure by way 
of merchandizing into or from any part of the 
said East-Indies, &c. unless it be by and with 
I the licence and agreement of the company, 

I in writing first had and obtained under the 
1 common seal. 

Here the declaration makes a break, or stop, 
and so it would seem as if the restraint and 
prohibition were absolute and general; but 
upon Oyer prayed of the letters patents, they 
being s!'t forth m h^rt verha, it appears to l>e, 
sub under tlie folloniiig penalty, viz. 

Upon pain that ever; such other person or 
pei'sous, thai shall trade to ov from the East 
Indies, shall incur the king’s indignation, and 
forfeiture and loss of the goods, uuTchatidizcs 
and other iliitigs whatsoever, which so shall 
be brought into this realm of England, or any 
of the dominions of the samef As also tho 
ship and ship.«, with the furniture thereof, 
wherein such gootls, inerchauilizcs and other 
things shall be brought or found, the one half 
of aU the said forfeitures to he to the king, his 
heirs and successoi*s; the other half to the 
company. And furtlier, all and every the said 
I offenders, for the said eontt-rnpi, to suffer iin- 
I prisonment during the king's pleasure; and 
such other punisluncnts as to the king, his 
heirs and successors, for so higli a contempt, 
shall seem meet and convenient; and not to be 
in any wise delivered, until they and every of 
them shall become hound to tllc governor, in 
the sum of 1000/. at lea.st, ut no time then 
afier to sail or traffic into nr.y part of the saiii 
East-lndics, &c. And furtlier i^’ants, That 
the Company may grant and give licence under 
the common seal, to any persons to sail and 
traffic to the East-Indies; and that the king, 
his heirs and successors, will not, durjng the 
letters patents, give licence to any person to 
sail or trade there. 

Bv virtue of which letters patents they 
alledge they have been, and are a corporation ; 
aud have bad, establish^ and maDi4^,and do 
•till manage a great trade of merchandiae to 
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the said East- Indies, witYi tbe infiabitant^ibere; 
vi'Im at the time of fnakin^ the said letters 
pa&ts, or since, were not dbristiiins, nor sub¬ 
jects to any. cliristiaii prince or state; but 
were, and are infidels and enemies of the 
Christian faith ; and hare spent and laid out 
many and g^reatsums of money oh Uiat occasion. 

And furdier say, lliat the commerce and 
trade aforesaid cannot be established, managed 
or carried on but *’ per hujusmudi Corpus Cor- 

poratum,* by i9iich a corporation; and that 
they ought to have and enjoy the sofc trade 
there according to the form and cfi'ect of the 
said letters [»atonts'. 

But the said Thomas f^andys being a subject ^ 
of the king, and no nieinbei* of Ihc Company, 1 
nor son, appreiiiice, lactor, servant or us.^igi]ee, 
snfiicicnlly knowing the preinises, and ^de¬ 
signing to prejudice the coinpa uy, contrary to 
the tbrin uiid efiect ol' tlie tsuid letters patents, j 
aiier (lie inaking the same, and after the C'oiii- 
paiiy had setiU^d their trade, 10 Jan. 'i4 Reg. 
did trade into the East-Indies, within the parts, 
regions, and places above specified, beyond 
the promontory of Good-Iiope, on this side the 
streights of Magellan aforesaid, in certain ports 
and places, called Atcheon, Mechlopolan, and 
Porta Nova, with a certain ship, called the 
Expectation, without the licence, and against 
<lu; will of the governor and (’ornpany, and to 
the. prejudice, impoveiishirn id, and inanifest 
since, and against Ihu form and effoci ol' 
(he said letters patents ; l>) the liamage of the 
plaintiffs iOOoL 

Titf* ihfeniiant pravs 0\rr of the lettei's 
patciilij; whereupon liiej art set forlli i/i 

h'i . 

Aiiii liieveupon (lu* ihfcndant pleads the 
«tatutv;, lii Ed. cap. :i. wherehyit is enacted 
' That the si a ho open to all inunnor of iner- 
' cfiaids, to pasi: with tlirir iricrcliaiidiy.e where 
‘ it shall please them.’ 

Upon thi^ the plainiifls demur. 

My I ^ord, 1 shall not differ with Mr. Holt 
in the state ofconlroversv, hut make, the same 
two points, Vi/. 1. VVhetlier this patent, as it 
purports an exclusion of all other subjects from 
this trade, be good or void I' 2. Whether here 
be an apt suit Drought? 

Ill the first place, 1 shall not question hut the 
patent is good, to make these persons a corpo¬ 
ration, and all the privilege^ and henefits they 
can derive froin being u body corporate, they 
mav enjoy, and apply tiiein ‘ to trade if they, 
will. Yet as tn thisjiarticular, 1 shall observe 
tlius much, that when such cliartei-s of incor¬ 
poration were first taken potice of iu Q, Eliza¬ 
beth's and K: Janies*$ time, they did not escape 
the censure of learned men, who foresaw tlie 
ill use of tkein. Co. Mag. Char. 640. Three 
tilings’ which have fair pretence's are mis- 
chi^oiis^^ 1. New Cour^; 2. New OffBces; 

or, at home ; which under the* fair'pr^i^ce of 
order and government, in' cwnclusi^ tend to 
th^h^diifance of' Inule traffic^ and in tbe 
ana produce ihuhopolitii'.'' 

VOL, X. 


1 Rolla.|t^. ^26. Justice Doddendge saya, 
these would overthrow the refdm. . 

In this aqgfiiigpent 1 am sensible 1 am to sp^ . 
of a tender point,' the King's preromtive: but 
f shall treat it with that regard and ilef'eretice 
that 1 ought, add as our books teach u$. The 
prerogative is great; but it has this general and 
just limitation, that nothing is to be done 
thereby that is mischievous or injurious to the 
subject. 

Fincli’s Law, 91,83, 84, speaks liigldy of if, 
as a matter divine: < The Kirig^ says lie^ 

‘ carries God's stamp, ami has the shadow of 

* God’s exceJIeneies given him; tlie ^ower of 

* God is always joined with justice; for to do 

* wrong is not ouunp<»tence, but weakness. 8o ^ 

^ is witn the king; he can be no wrong docr« 

*■ be is ull justice; tiiercfore he hns a pm^gUy 

* tive in all things tliut arc not injurious to th|i 
‘ subject, as he may create corptii-alioiis, <^0.* 
(says he.) And so say I, he may create curpOc* 
rations, and this corporation hut for thft same 
reason, he cannof add a restraint to all othej: 
subjects from exercising this trade. 

I shall lay for my foundation* that this patenL 
as to restraining the (rade, and ^exclauihg au 
Other subjects, has the nature of a monopoly* 
and is therefore void in that particular. 

Mr. Holt and I are agreed ou the descriptioii 
of a monopoly, w'hich is made by my lord Coke, 
Ula. Coron. 18 L viz. an institution by the king* 
bv his grant, commission, or otherwise, to any 
person, or corporations, of or for^thc. so)e 
lull ing, selling, making, working or using of 
any tiling whereby any pei*stins or coiporalions 
are lo be rcstialned of any freedom or 

liberl\ liiey had bciore, or hindered iu their 
lawful trade. , 

And the lihe loscription is made in the pre¬ 
amble o the Act concerning Monopolies, 21 
.lac. <‘:ip 3. where it is also di'clared, That all 
grants of Monopolies, and all other matters or 
things whalsutw er, any way tending to the il£^ 
stitutiug, eivcting, stitjngtheoing, furfherlug*, 
or countenaucing of the same, are altogether 
contrary to the laws of this realm, and utterly' 
void, and of no effect; and in no wise to'be put 
in use or execution. 

If therefore this trade to the East-Indies be 
a lawful trade, then'this patent for the rcstraiii- 
ing it must be a mouojioly. The nature of a. 
monopoly consists in rcsti'niniug a coinmoa 
right j it apprajiriates to one, or a few, lyhat 
o&ers had the lawful use of bcftire, 

1 confess, I did a little wonder to hear mer¬ 
chandizing to the East-Indies oliyected agutisl 
as an unlawful trade, and did not expect so 
much divinity iu the argument; but to that 1 
shall endeavour to answer by and bye. Ge<» 
nerally speaking, inerchandixiug was always 
reckoned a lawful trade; every mao might 
use the sea* and trade with other nation.^ ^ 
freely os he might use the air. And for this 
U’ade to the East Indies, it was lawfully used 
before tbere was a cempa^, or eJ.se tber<' had 
never been a company. This trade has been 
long, bill tins cbnipany is mado by letteim 

2 C 



391 j STATE TRIALS, 36 Charles 11. i684.—Gre«< CaseofMongp^Ues: [392 

owu books, Aough they ai-c voluminous. And j Coinpwy, emd thpir action brought, and all 
the ground .of* hHi saying (if he did sny) it is, i possibility of such tiling for them. Ther^ is 
tliot he had seen a ficence in l^dtv. time, ! uot nor can be any peace, treaty or intercourse 
hut I cannot learn that H has been sCen by any i between the English and the Indians, but a 
niifti cAse. NettlK;r Mr. liolt nor 1 can find it, ‘ constant never-ceasing state of war*; and espe- 
nor does my lord Coke i>-ll ns where it was; ; dally if it be founded upon a Divine precept: 
perhaps it was taken upon trust, and inislaken, • for whatsoever prerogative tlie king may have, 


perliaps not autlieiilic, and perhaps a suiHciehl 
answer to it would ii.iie lieen 1 juud in it; how • 
ever, it was hot one, and certainly, if the law 
had requirod it. thtre. wimld have been more 
than one licence iVoin the hcgiimmg of our 
Kecords till thut day. ^ Una Uinindo,’ ^c. 

Thinlly, The reason there given makes 
jRtrougly against this charter ;> the reason is, 
lest men sliould decline from the faith; so that i which is an expression of the enemies of re- 


he cannot have a prerogative to dispense witli 
the canon of the scripture. 

But my lord Coke himself docs much clear 
this Jnr. Co. 155, where he says, that 

there may be peace and leagues cf commerce 
with infidels. All that the register says, is that 
I the Hospitallers were institided for defence 
' ‘ contra Christi et Chi i4iauorum inimicos 


it seems there is a specLal trust in the king, 
that he should suffer none to go into infidei 
liarts, but such as are orthodox, sound and 
firm hi religion ; such of whom the' king is 
specially assured that they will not fall from 
the faith, which is to be exi^sed by the king 
ohly ; and he is to grant li4Pbe to particular 
and knowm persons of whom he^hos this con¬ 
fidence, the king cannot granPhis royal care 
to IIk company. 

But now this charier would have this trust 
deputed and transferred, for it contains a 1i-' 
cence not only for the then members of tlic 
^ company (who were .twenty-two or twenty- 
three years ago), but tlieir unknown siieees- 
8ors, and to their sons begeiLen, and to be lie- 
gotten, and^ their servants, lectors, appren¬ 
tices, and licensees. 

.Mr. Molt also.gives a reuson for this trade 
being unlaw'fuL, namely, Th;it tiic law has 
judged iufiilcls.to tic perpetual er.cmies, for 
which he relies upon another si.igiilar saying 
of my lord Cokt* in UaJviu’s Case, till. 17, and 
recites two authorities cited (here, iiumcly, tlie 
Blaster, 282, and 12 H. 8. 4. 

Slid he takes notice that the children of 
liraelwere perverted fom the tnic religion 
by coDvei*se with the nations nmnd about them. 
And he cites Grotiiis de Jure Belli et Pads, 
lib. 2, cap. 15, par. 11, where lie says, * Ca- 

* ▼enduni est ne nimia comnlixtio contagium 

* adferat intirmis.’ 

As to this singular opinion of inf.dels being 
perpetual enemies, it is not easy to understand 
what my lord Coke means by it; his words 
are these: All infidels are in \:iwperpefui inU 
miciy for lietwecn them, as with the Devil, 
whose subjects they an?, and the Christian, 
there is perpetual hostility, and can he no 
peace; lor us tiie Apostle says, 2d Corin¬ 
thians, 15, ‘ What agreenumt is tliere of Christ 

* with BeJial, or what part has the Kdiover with 

* the infidel 

It seems by these words, that it is to be un¬ 
derstood of a spiritual discord in respect of re- 
ligion, and not a temporal between tlie nations: 
nr he says, it is because they are the DeviPs 
sdli)acts, and he relied upon the texts of scrip- 
tarrt and if this perp^nal hostility be taken 
in a pditieal and proper sense, and the law lie 
so, it destrojf die Boeeoe dad privilege of the 


ligion, not of thcistute. In the book of Henry 
the 8th, he said indef'd vlntcr^ that a perboii 
outlawed, a traitor, or a Pagan being btaten, 
shall not have an arthiu; it is true in case of 
an Out-luw, or a traitor, it may be pleaded in 
abatement: but no other book says, noi can 
any man maintaiu that the law is so in cast of 
a Kigan. 

A Pagan, Turk or .Tew, may uiainiaiti an 
action of debt or but I cry, or other per'-onal ac¬ 
tion liei'C; were it otherwise, thciv eoiil . tie 
no trading of the .lew s here, noC ol titc Tuiks; 
the cniitraiy whr'Tol'^s im,jiicd anil adiint' din 
I the '\et id'Navigation, 121 ar. '2, e. li{, ,-ar. 18 

By lli-j like irii*-\>ii that there r.hould be no 
trading w.tli iiitid' U, llure oiig 1 to he no to- 
rejgri Uade al t. r is no toi.alrv where 
the religion do'*< tj .i d.tl'er i:i "•Mneohal or 


other from liie ic!. 


est.ibiished in the 


ehnrch of 

And w li »te*t r ho ^.a) s of tin ehlldren of Is- 
rncl, 1 think (Ii/TO nro ii^atiy instances in the 
Old TeKtariiCiii of rornin: re< with the heathen, 
though 1, not fore.-eeiiig‘Uich use ot divinity 
here, am not so well fnruished. 

As to the citation out id'Crotius, it is by way 
of caution only; but the whole drift of that 
chapter demonstrates, that commerce and 
leagues with infidels arc lawful, and lie ex¬ 
pounds that text of 2 f%)r. w hicli niy lord Coke 
bottoms upon, to refer only to joining with 
them in idol-worship. And to shew clearly 
the mind that author/ he has writ a whole 
book, intitled, Marc LiOerura, to manifest the 
right and latvfuliioss of trad<‘to the Indies; 
and he says, that God in imlurc ap|ioiiitcd all 
fieoplc to resort to, mid trade with 011101 * 8 , for 
that be hath given several commodities to some, 
which othei’s stand in need of. 

1 must take leave to say, that this notion of 
Christians nut to have commerce %vith infidels 
is a conceit absurd, moukisli, fantastical and 
fanatical. ’Tis a-kin to Doinlnium fundatur 
id Gratia, The Indians have a right to trade 
here, and we there, and this is a right natural 
and human, w hich the Christian faShdoth not^ 
alter. 

I agree with Mr. Holt, that an actof parlia- 
m^tmade ^nst the Christian religion is 
void; but I think a. charter against natttm imd 
civil light is as certainty void. 




i93] STATE TRIALS. 36 ChabIbs IL \U*.r-The E. I. Company Sandys. [SM 


Mr. Holt further mys, that pi{bUc ^ety 
(uid policy are concerned in this trade, and 
therefore it should be reslraiiiable by the com¬ 
mon law ; and he cites Courteen’s case, Hob. 
a70, where several uicrcl^ants were punished 
for buying and transporting great sums of iiio- 
ney, because (tiic book says) it was against 
tile stale-policy and saf(*ty of tbe kin^oni; 
and so punishable, anil not permitted by llie 
common-law! and Mr. Holt says, that tiwling 
with infidels is in like uwiiner against the state- 
policy loo 

Aitszo. That was in the Star chamlier, and 
pniinps it was one of the errors for which that 
toiirl was dissolved, 16 C.w. 1. cap. lU. in 
w hicli act it is saiil, lhat the judges of that court 
had iindoi taken to punish wLcre no law did 
warrant. 

Jf transporting of money htul been prohibited 
by cotiitiion law, the statutes 9 li. 3. <*ap. 1. 
aiid b H. U cap. li, See. bail been needless; 
but before those statutes even luaii might dis¬ 
pose of his own private monev as he would. 
And in that case of Courteeii’s the otfenre. 
seems to have consisted in engrossing great 
cpiantities; and so if more fully aii]ieai*s in a I 
contemporary report of the same case, in the | 
seioet cases added to Po|»haiii, 149 and l.'iO, 
w here it is said, that as one shall be punishoil 
for ingrossing commodities, so another for great 
♦juamitics of money, all other lommodilics being 
iiierehy in^rossed. Ami ilrs point of ('our- 
tren’s ease is a cood authority a*.»*ainsl the pri- 
vilece claimed by the C.nhj»a;i^, which in 
tru!\i is notiling ‘ Uo hut to ingross to tliem- 
sidves nil tiu‘ cumiiKiditles of India, 6ec. 

lint if tlic cuuimon buv woidd have all the | 
treasure k(‘pt w ithin the realm, it does not fob ' 
loW' that we must keep ail otiicr commodities, I 
and have no trade at all; at least without spe- , 
cial licence, J know no siale-policy or law for , 
that. 

In the next place Mr. Holt considers foreign 
trade, and say s, the subjects have not a right to 
trailc abroad, ud lihitnin. 

ylnsw. This is against the former arfrument 
and the ground of the pluimifT's dei lunitioii, 
for that was, there should be no trad**^io those 
jilaces, for a special cause, (viz.) hecause ibov 
w ere inhdels ; but this urgiiniciu imports, that 
there ought not to be any trade ut all uhroud, 
no not with Cliristiau couiiivies, without the 
king’s licence. 

The reason with whicli he would supnoi' this 
argument is, because trade depends upoe tix-a- 
tics, and upon the accidents of peace and war, 
w luch the king has the power of. 

But this too thwarts the former iugumeiit, 
for infidels he says are perpetual enemies ; and 
If so,' there is fi’o peace nor fi*ealy with them, 
and therelore no trade to be (as not by the 
Comjtany) with them. 

Besides, allowing there may be peace and 
tretities with them, I cannot sec how this con- 
siileration can conduce to the present qut^stion; 
fof it cannot be protended, that the king ma^eii 
Jcagiies wit^ Indian princes, Uiat on^ part of 


his subjects should trade thither, and the rest 
bhould nbt, or that the king is ot can ^ in 
amity wdth them, as to oOC part of Iuh snUjecCi 
(namely the Company,) and in enmity wltj^ 
them, as to the other of his subjects* ♦ 

Ttieking has, and is to pr^erve, the high- 
ways, but it is to keep them for tiie passage of 
himself and his people; not to shut (hem op 
against any of his people at least, except in case 
of war. ^ 

He cites the statute 12 H. 7, cap. 6, where 
the merchant adventurers say, they had com¬ 
merce with Spain and Burtugal, ami other 
places in league and amity with the king.' 

No doubt they hud, and lieyoiid tins is truly 
said in the same statute,' that of right they 
might to have it, which shews that it was not 
by the king’s grant or licenee. Ami in like 
manner the deleiidant ut right ouglit to hav^ 
with the Indians, there being no war betwixt 
this realm and them. 

He cites outofUoll’s Abridgment, *2 I'ars, 
214, aiioreofllot.t*arl. 1 H. .0, Where 

tile rojmnons pray that all merchant'^ may cx- 
P'Mi and iiiirort to and from anyplace, any 
gtiods at their pleasure, pay mg the customs and 
uthor lines, any proela*n;iti(»ii iiotwithstaiiding; 

I the king answetb, Ihtp; he will advised by 
I Ills council. 

I And ]>Ir. Holt takes this to be an acknow*- 
j ledginenl by them of the legality of the procla- 
j mat ion. 

yJnsrr. It is not so, for it was the roues'* then, 
to propose and p»is declaratory and eo.iti. union 
(as wl"( 1 as other) Ians, by way of^ 
liie king : a oi ihuiinh tlu y Ihoogbt the: pro- 
rlaiii.*.tic*!: ili.'gal, yei u was more projwer for 
the.i .-»viu:ivoiir to ou'-im redrt'ss by prayer 
than i:oni st. iSiit llu'ir petition was a peti¬ 
tion of right, and tio* uroe.'a Jiaiiou (e.specialiy 
if tliero w^Ls iio war p-h vyas void, being 
the eomiuoii a»/i staiu.e law. And to 
cite *iud yi't up such a nation, is to set op 
grh vunec to the law : iiiu' y“l I take it tlierc 
was ati cxtraordiU i'V oc asion at that time, 
n«‘n. b, having m casum to lay an embargo on 
ships, in order to bis pibceedtng Ao his greaf; 
WMriii Fruiiet;. 

He says that fo-cign trade may be miscliie- 
voiis, it may he u iiuiNHiice, so tue iiuiHU'tiog 
Irish <;;i^lle ami French ^oods have been tje-^ 
clarisl to be by the parliament, and the king 
may ivstraui siieli evils. 

J?isu, These acts of parliament were t^uact- 
ing, and they eniiet it shall be ad]iidged a 
common nuisauce. They did nut find and de¬ 
clare it to have beeu one before. 

If it had been so., there bad been no peed of 
these acts, and vve know' the reason of jlbat 
clause was to pi?.|ce the matter dispensHblc. 

' If the importing East-India commodities ba 
a nuisance, it is' notbccuseable, and the com¬ 
pany cannot maintain ^Ueir trade, much lesa 
their actionit sboiiLd be thought that 
tlie bringing ill of thu^e cpinrooditics by the 
defendant i^' a bjut thie blis^W ^ ^ 

aume by the w ]b ho|. 
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Heinforcfes tbis^ith a reasbn, that there 
way be mischief from the abundance of the 
importetion exceedinj;^ our exportation, and re> 
lembUng.it to what is said 10 Rep. 141, that 
hytfae common law the king ou^ht to save 
Imd defend his realm as well against the sea 
as ^against enemies; that it should not be 
idrowned nor wasted; and as the king may 
prevent inundation of water, so he says, he may 
as to trade. 

3litsw. This is a similitude in words, but not 
Sui to the nature 4»f things, and if there be any 
three in it, it is against the plaintiffs; for there 
IS not in their charter any limitation, the Com¬ 
pany may bring iu as much as they will, nay. 
It seems by their allegation, that this trade is to 
be managed most largely by means of the Com¬ 
pany, and therefore thence is rather ihc danger 
of the glut. 

Mr. Holt makes It a great argument to 
niaintaiu the charter, that it is a necessary re¬ 
gulation of the trade, and that the trade could 
Cot have been settled but by such a Company; 
And says, if it should be laid open, it would ruin 
the tr^e both of the Cohipany and the de¬ 
fendant. 

And it is averred in the declaration, that this 
trade cannot be managed, but * per hujusmodi 
* Corpus Corporatum.” 

Answ. This contradicts Michelborn’s case, 
for that was upon a licence granted to a single 
merchant to trade tu the East • Indies; and it is 
known that this trade has been managetl by 
private persons before, and since there was a 
Company. 

And this is to set up convenience or pretence 
Cff convenience against law; the statute, which 
'we have pleaded, says, that all trade shall be 
open; the plaintiffs say, it shaU be open to 
them, only, because they can manage it best. 

If other men should say that they could ma¬ 
nage H better, the pretence were as fair for 
them to exclude the Comuany from the trade. 

But 1 except against tnis averment, it is a 
frivolous and impossible averment, no issue can 
be taken upon it, unless issue should be taken 
upon a similitude, (viz.) * hujusmodi Corpus 
^ Corporatum.’ 

If a licence w'ere granted (as it is said to be in 
Micbelborn’s case) to one man to trade to tlie 
East'Indies, and he should bring such an 
action, and aver that the trade could not be 
managed but by such an one as he, it would 
not be good, and yet as good as this is. In an 
action for words, it is not allowable to alledge 
that the defendant spoke such words, or hujus 
gimilia. 

Mor^ver, the declaration, as it is penned, 
contradicts itself; for it sa^s, that the trade 
cannot be managed but by the Company, and 
yet ofaarges the defendant that he did manage a 
'inide thm; which is not possible, and it is 
peifal enough upon the defendant that he at¬ 
tempts to mam^ trade where he cannot. 

Ain Shilt objects, that the statute we plead, 
onght Boito be taken universally, that the sea 
■ball be open to all OKnciiMits; for then it 


would extend to give liberty of trade to the 
king’s enemies who are merchants. 

Ans. True it is, neither this, nor any such 
law extends further than to alien armies and 
subjects, there are jura belli, as well as jura 
pads ; and it is understood, that enemies who 
are foreigners may bd taken and proceeded 
against fording to martial law; but the de¬ 
fendant is a subject, and cannot be an enemy. 

He says further, that this statute sliould not 
extend to this trade, because that ia £dw. drd's 
time, when it was made, trade was driven with 
Christians only, and not with infidels. 

If this be so, it destroys the o;i]y auUioriiy 
he has (viz.) Alichclbom’s case, where the only 
gi-ound of the opinion is, that there was a licence 
granted to tiade with infidels, iu the time of the 
said £d. it. 

But this statute must betaken, as it is penned, 
iiniversalU, ami nut rontined to those countries, 
places and parts which were then used ; the 
statute does not distinguish, * et ubi lex non 

* distinguit, nc nos distiiiguinius/ otherwise no 
man must trade, but to those feW places that he 
can prove were traded to before IB K. B. 

He says (asJf. r/. 6. 85.) that the king may 
restrain men, by Ne ci'eut He^num, iroiii 
going beyond sea; and cites Davis, 9. b. that 
one reason of the king’s being* intiUed by pre¬ 
scription to the great custom, was for his leave 
to mei'chauts to go and carry goods out of the 
.realm. 

Ausio, It is true, that book of Da\ is does say 
so, but he cites to prove the opinion, Dyer 165. 
and this statute, IB £. B. which we have 
pleaded; so that that book is of no fuillier use, 
than the authorities upon which it is founded do 
warrant; which if we examine, we shall find 
that ill Dyer it is, among other things, made a 
quaere, in a cose referred to the judges concern¬ 
ing a new imposition set by queen Mary on 
merchandize,, whether by common law mcr- 
chants were, or might be restrained from going 
out of the kingdom, without leave of the king 
or queen ; to which the judges give no resolu¬ 
tion: which shews, they thought the law 
was, that there was no suen restraint or need of 
leave; for when judges give no resolution, in 
the case of the king, it is a sign that in Uieir 
opinion the law is against him; and for the 
statute, IB £.3. which we plead, it is flat 
against it. 

F. N. B. a. is express, that by common 
law, every subject may go out of the kingdom 
for merchandize, or travel, or other causes as 
he pleases, without leave, V. Go. pi. Cor. 180. 

5 R. 2, cap. 2. Restrains people passing out, 
but it excepts merchants, and even that statute 
is repealed. 4 Jacobi, cap. 1. it is clear that 
the king may restrain his subjects from going 
out of the realm, by his writ of Ne exeat 
Regnum. But that writ was originally for 
the clergy only, and is properly grauM for 
matter of state only ; ana the woras of it are, 

* duara plurima nobis et Coronui nostrs pre- 
^judicialia ibidem prosequi intendis.’ Of late 
indeed it has been exteniM to confine a person 
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|o abide the juHtice of a court herCi but 1 think 
BO further. It is always to restraiu a man from 
something unlawful, aud against the duty of a 
aubjcct; never to restrain irom a lawful act, as 
Itade is. 

Neither, is it general or universal, hut always 
particular, and granted upon oath, made con¬ 
cerning a particular ])ersOn; and since there 
needs such a special writ to restrain an ob- 
Boxioiis person, it proves the law to be, that all 
other persons are at liberty to go. 

And there was no Ne exeat Regnum 
Against the defendant, nor cause for any; and 
ft there had been, and he had gone against it, 
though it were an offence to tlie king, it would 
not give cause of action to the plaintiff. 

Ue cites Cu. Liu. 5. a. That no subject can 
build a castle or a fortress without the king’s 
licence, and 11 Rep. 87- h, and Co. Magna 
Charta 199. that no man can make a park 
without the king’s licence; and 11 H. 7. 13. 
Chat the king may licence, where if one kill 
another it is no felony. 

Answ. These instances agree not to our 
case: a man may not build castles without Hie 
king’s licence, any more than raise forces, or 
appropriate beasts, which arc fera nature'. 
And the king’s game ; much lesa take away 
the lives of the king’s subjee,ts ; but there is no 
parity of reason, that a man should not use an 
^inoceut trade. 

It is more suitable thereto, to instance, that 
a man may without licence build a house, or 
Wiakc a hedge, and inclose; a garden or fitdd, 
and thereby preserve the lives of himself and 
his family. 

In the next place, Mr. Holt says, there is 
a great deal of difference between trading in a 
company, and trading out of a company ; that 
this charter is good because it gives the trade 
to » company, and l>eing a company, and 
Christians, they will take care that their agents 
and factors keep up to the Christian religion; 
but other people will converse only with in¬ 
fidels, and cannot have divine offices. 

AThsw. It is not required by the Charier, that 
the niembei's taken into the company, should 
be Christians, and their sons, servants, and fac¬ 
tors iriay l»e no Christians, nor arc tliey bound 
u» have divine offices. And the defendant and 
others are likewise Christians, and may have 
divine offices as well as they; and m this 
ti-adc, the defendant and those w^itli him con¬ 
verse w'ith the same persons, as the Company 
and their agents do; or if not, then there is 
Qo interfering, no cause of complaint. 

He observes out of the Journal of the House 
rf Commons, 48 Eliz. that the House of Com¬ 
mons fell vigorously upon monopolies; and 
there was brought iu a catalogue oi them,* hut 
tlierein is uotLing of the East India trade, 
tlio^h there was suck a charter. then in 
being. 

Answ. 1 know not whether there was such 
a charter then in being; but if there were, 

' Sec 1 Cobh. Pari. Hist. 999, 


possibly it was not taken notice of, orpossibly no 
spnevaiice then appeared from it; and likeU 
that Company was better advised, than to en¬ 
deavour to restraiu others from trade. 

Besides, 1 have beard a vote of the Housa 
of Commons cite3 sometimes, but liever knew 
the silence of tlie House of Commons cited for 
authority before; doubtless in that parli^unent 
as in others, the members complained of thosa 
grievances, which then affected the boroughs 
and places^ they served for: tliey undertake 
not to enumerate all the monopolies, that wera 
or might be, and it is most prudent, in order to 
obtain redress, to limit their complaints to the 
present occasion. 

Fii^st, Mr. Holt mentions three statutes; 
S Jacobi, cap. 6, there having been a charter 
obtained by some merchants for sole trade into 
the'dominions of ^ain and Portugal. It in 
enacted, that it shall and may be lawful, for.all 
subjects to trade thither, notwithstanding that 
charter or any other ; and thereu^n he infers, 
that the parliament takes the cmartcr to he 
good, and therefore enact tliat the trade shall 
belaid open. 

Ansiv, There is no just ground for this in* 
fcrcnce. 

First, It were a strain beyond the plainhff’s 
ow'n ioundation, for that it related to a trade 
to 8pain or Portugal, which are Christian 
countries. 

Secondly, The preamble of the act sets forth 
reasons enough to destroy tha patent at com¬ 
mon law, (viz.) that all swjects ougiit to enjoy 
<;qually the benefit of peace and free trade ; 
that otherwise tlie subjects of England would 
be in a worse condition than those of Scotland 
and Ireland : that it was attended with the iu- 
po\ eiisliing of merchants, mariners and ma¬ 
nufacturers, lessening the price of their com¬ 
modities, and enhancing foreign, dec. 

Thirdly, TheactcaUs it a common traffic, 
and dues not only say it shall be lawful, hut 
that there shall be free liberty to trade there, in 
such soi-t aud aianucr as was accustomed : so 
that tlie act did nut make the charter illegal, 
but found it sO| as beiitg an innovation against 
what is used and ought to be. 

AlsA he mentions the Statute of Monopolies, 
SI Jacobi, cap. 3, wherein he observes, there 
is a proviso to save the Companies or societies 
of merchants. And the statute 14 CaroU S, 
cap. 24, which in the preamble declares the 
putting in of stock into the East-India Com¬ 
pany to be for public good. 

Answ, That last statute indeed in the pre¬ 
amble says, it is for public good, hut it is the 
public good of the ,Company.; and the saoiCL 
preamble says, that divers noblemen, gentle¬ 
men, and other persons of quality, not bred 
I to trade or merchandize, did put in stock there; 
and enacts, that they shall not in that respect 
be reckoned traders, and so liable to a com¬ 
mission of bankrupt: whereupon I might ob¬ 
serve, that this Con^any is not to be iwkoned 
p Company of qnerchants, ,aitd therefore not. 
withiu proviso, 21 JaCf. above-iBOiiUouod- 
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But 1 fbrther <iis#er conccruinr 

thttt proiw: words of it aro, Prorided 

alsOf and it is heifsW further intended, deelara) 
and c^uctet), that this act, oi* arty 
euntdned, shail not in any wise eidend, or be 
prgilaicial to the city or l^ndon, &c. or to 
i%»iy companies, or societies of merchants 
within this realm, erected for themainteiiance, 
etihurg’emcnt or ordering* of any trade, or tncr- 
cfaanmzO, blit that the same, amt their libt^rties, 
pririleges, powers and imnirthitiesshali be, and 
ooutinaeof such force and effect, as tliey were 
before the making of 'thief'and of none 
other ; any tiling^before in thisacl to the con¬ 
trary ill any wise notwithstanding. . 

Sow first, this is hnt a generarsaving ; and 
supposing, as Mr. Holt docs, tht^t theif; was 
such an Kast-lndia Company then in lieing;, 
if the parliameixt had had as favourable an 
opinion of their charter, as they had of Man- j 
ueU’s or Maxwell’s or the other tliere nieu- I 
tioned, they would have saved it by particular 
mention, as they did those, which would have 
been some cou.itenancMo such a charter. 

Secondly, Admitting it saved generally or 
particularly by the proviso, that does not make 
it better ; the proviso only says, it shall con¬ 
tinue of such force and effect, as it was belbre 
iltciTiiaking of the act, and none other; i, c. 
If notwithstuiidihg the body of the act, if it 
were a moMupoly and \oid before, it shall re¬ 
main so, and if it wei*e good before, it shall 
remain so notwithstanding the proviso. 

If it be asked, to wboi |inr}K>se tlie proviso 
was made, it is answefetl clearly thus; the 
atatute giving an additional penalty of treble 
damages and double cosu agaiust any person, 
thai Nliould, after forty days, after the end of 
that sesoHm of iiarhament. hinder, grieve, dis¬ 
turb or disquiet an\ person, or any w ays seize, 
attach, distrain, take, carr\ away or detain his 
goods, by occa.sion or pretext of any mono¬ 
poly, or of ary such commission, gniut, licence, 
power, faculty, letters patents, \c. 

Now the p'loviso appoioteil that niithirg in 
the act shall extend to any society or emupanv 
of mareluints; it saves pemn»s liiai sluJl 
hinder, gneve, disturb or disquiet others by 
occasion or pretext of such a .*:ociely or com¬ 
pany from that pcfiahy; so that the plairuilfs 
hdve this advantage from tie jirovivi (if they 
are at all within it), that they hhi.ll not be liable 
to tile defendant’s treble damages and double 
costs for bringing this present suit against him. 

6 Car. Jones 251. lilouivMin versus Lister, 
was mease concerning an uilice granted hy 
letters patent, 4 Jacobi, for sole tnakiiig all 
Uilifi inibrmaikinfi and icttdrs missive, m the 
couutilof York. NoM the next proviso iir the 
‘'SttCttte dues save'officers in the same manner 
aot^ prbrisa does societies or companies ot 
naretMtil. It was adjudged,' that thdoli^h 
thil grbitt of thii arfdee v ere ^ved by the pro- 
Viab^ yot it was still a mofiopoly, and void; it 
bchtg utirtiSasdnaEble thktdoe pei^dualididd have 
tkkmakk^^of all hills, dec; which is proper 
wovkMwmwI orulien^ that (in case 


of crosa-bUl^ both partteii should be obliged to 
discloM their ev^ence to that person ; out by 
reason of thb proviso, this grantee should itot 
be liable to the treble damage^ and double 
costs; the. proviso saves us ajgainst that sta¬ 
tute, but does not establish against the comtkioii 
law. 

Besides, this proviso does not at all extend 
to this charter; it only concerns such as w^ 
then in being, and says, they shuU continud 
in such.force, a.s they were before the making 
of that statute. But this Company tliat is now 
plaintifT was madd not long bince, viz. by 
charter 13 of this king. 

Mr. Holt cites sev^en precedents of grants 
by qiieeu £liz. of sole trading to scvei al infidd 
parts. 

To which I answer, That the mure there are 
of this kind, tli^ stronger the argument is for 
us ; for the greater uccasiou has been ad mi-' 
iiisteredto bring actions or informations Of this 
nature, but none was evef brought; and the 
reason why none has been brought is, because 
no^ could be upon this score. 

The clauses in thib charter, for forfeiting 
ship and goods,, and imprisonment^ Sec. may as 
well be,cited for precedents hereafter ; and yet 
it will not be denied, that at least some of these 
clauses are void ; it has been frequcuV to insert 
clauses '*n charters, which will not hold water, 
they serve for a tlmiristi, and m terrom/k, like 
the penalty of in a subpoena. 

Also these clnirters were lempuiary, and 
they were bottomed upon some new discovery 
of a trade or a pas.^^age ; and in truth that is 
the only good fbuiidation upon which .such a 
charter can hi* granU d, Godb. 254, when a 
new iinoiiti<»n or discovery has been made, or 
is making liy any person, by his skill, charge, 
and perhaps peril of his Jiie, the king may 
remunerate imii wiih such a grant; but that 
must he only for a reasonable nuinber of yoara, 
andvir» farther by the colninou law : and Wore 
Uie stilture of monojiolics, 21 Jacobi, adjusted 
that reasonable time to tourteen years. And 
I luke it that ihe tirst grant made in Engird 
U) persons for sr,le trade to ilic East-Indies, 
was upon Miggestion and Consideration of their 
being first, traders there, and that was for fifteen 
years, which i$ long since expired. I'hoiigh 
It s»‘rmb, trade t» the East-Iudie.s w'as known 
to o^her Eai'opeans many hundred years ago. 

“ f niniger extrerooj; eurrit Mercator ad Indoa 
« Pm Mare.” Hor. ' 

1 shall mention tw'o or three Acts of parl^- 
mcnt,,wuich do courttefian^e and euOoura^ 
free trade hy any person to “the East-Indici^. 

17 Caroii 1, cup. 21. It is mkde a premu- 
nire to hii^derany persons fromImj^iiing isalt- 
petre ; the defendant did import ^f-peirb iti 
this ship, and so do all ships that come frofiftbe' 
East- Indies ; it is their usual buUast. 

12'Garoli 2, cap. 18, parag. 3,‘'(oonfl)^6d 
aud'rb-eittcted ia Car. 2 , cap.’l4,) mibids'^itie 
bringmg hi of any of Africa, Asif, *or 
America, and in any veM, bat atteBoBMang 
9 
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to thepeople of Enfflaml, Ireland, Wales, and 
Berwi^, or of'the kitigf’s foreign plantations ; 
andparagr. 13, mentions East-India commo¬ 
dities. Hene was just occasion for the par¬ 
liament to take notice of the Company ^oi* this 
present chatter was in being in 13, when the 
last act pa.sscd, and a like former charter in¬ 
being in 12, when the first passed) and so they 
would, if they had thought the trade restrained 
to the Company. But they seem to allow, 
tlut these goods may be iinpc^rted in any Eng¬ 
lish or Irish vessels, whether of the Company 
or of other persons. 

22 and 23 Car. 2, cap. 11, It is enacted, 
that all and every ]»erson or persons, that shall 
build or cause to be built any ship or vessel of 
three decks, with a fore-castle, and five foot be¬ 
tween each deck, mounted with tliirty pieces 
of ordnance, and other ammunition proiior- 
tionablc, shall for the first two voyagf^, which 
the said ship or ships make from his majesty's 
dominions to any foivign port, have and re¬ 
ceive to thoh'ovin proper use and bent iit one 
tenth part: and oil persons that shall build any 
ships of two decks, above three hundred tuns 
and tliirty guns, shal. have one twentlelii part 
of the customs, that shall he paid to his ma¬ 
jesty for all such goods or incrchatulize, as 
\liall be ex'iiorted or imported on the said ship 
or ship.s, to and from this kingdom. 

’Tis known that such ships used to he built 
and employed for the East India trade, an<l not 
for trade to any Christian country ; hut the 
act takes no nolice of this Company, or of a 
licence to he from the king; but allows and 
declares, that all and e\ cry person ui persons 
may build any ship of three decks, and make 
a >ovage witii her to any foreign part, and en- 
c'ouragc people so to do, with a reward ; to 
v.'hicli rewarii (if the defendant’s ship be within 
the circumstances) the drlendunt migiitbe en¬ 
titled for this voyage for w hich he is now sued. 
And certainly no law appoints a reward and 
a punish incut for the same thing. 

1 will establish this point with two authori- 
rities, not of a private nature, like dormant 
piitents, hut the jiidgiiieiit of parliaments, and 
of the court of King’s-Bench. 

1 and 2 Ph. and Mar. the Muscovy Com- 
jiany was erectcxl by lettei's patent, ami therein 
u clause, to restrain all otliers from trading 
upon alike penalty, as here; lint notwithstand¬ 
ing that, Ollier people did trade thither: and 
thereupon 8 Eliz. an act of parliament was 
made, reciting the charter, and that other per¬ 
sons did trade thither notwithstanding; and 
therf^ore enacts that the chartei shall stand, 
anil no other person shall trade thither; which 
shews the judgment of the parliament, that 
without this act the restraint was not good. 

The other concerned the Canary Com¬ 
pany. 

It is Mich. 20, Car. 2, Rot. 403. Banco 
Regis, Horn. 118, &c. Ivy. 

They had a charter witli like festraint and 
penalties os in this; and in trespass brought for 
seizing the ship, the defendant jnstiftid by 

VOL. X. 


▼irtue of the charter, and judgment was given 
for the plaintiff against the charter, by the uni* 
form opinion of the whole court. 

Tliat case iiKieed was not the same with 
this, as to tiic manner; but as to the matter 
and sidistance it is the same. 

1 shall conclude vi';tli an observation of my 
lord Coke, Jiii\ Co. 51, tliat acts of parlia¬ 
ment against the freedom of merchandize never 
hold long. 

If that he the fate of acts of parliament, 
uhicli are laws, certainly a charter made to 
such purpose, ought not to be allowed. 

The S' coud Point. 

I take the law to be clear with F. N. B. 85. a. 
that every subject may go out of ihe kingdurrP 
for merchandize as hJ pleases, and whither he 
pleases, without asking leave of the king, and 
shall not he punished i'or it. 

Jiutuow taking it liy admission, that persons 
are restrained, and that llu* defendant ought 
not to have traded to the East-lndies wiinoiit 
licence; yet 1 concei\ e tins action upon the 
case l aii never be tuainlaiued. 

In maiiitci'.a ce of it, Mr Holt soys, that 
this privilege of trade granP'd to the ('ompariy 
is a franchise; and if another violates it, the 
grantee may liave an-actiou «Lftlie case against 
that person, as 22 H. 0, 14, and 11 H. 4, 47. 
where the king has granted a lair or niarki t; 
ifamaiiselup anuUier fair or market to the 
damage of the former, lie tliat has the grant 
shall ha\can aetioii in the case. 

1 observe, lliat in the arguing of the first 
point. Mr. I loll ail along cubed this a licence, 
nhidi now (to support this second point) he 
ooulJ have u franchise; but tlie.se two things 
ditfer greatly. A Iraiicliise (malerstood pro.*, 
pcriy) is an liereditaiiu nt, a tiling of interest, 
and assignable and Iran.sferrubie; but a iiceiice 
is only Relaxatio Juris^ a dispensation with ihe 
law, a pnvileg'c to certain persons to do an act 
with impuDily. \V ben the king grants a mar¬ 
ket, he creates or grants a real thing; but 
when he gives liberty to trade, he does not 
create or grant a real thing, but only discliarges 
or prevents a penalty indictable for trading 
witlioul such leave. 

When the king creates or grants a market to 
any person, if he makes a grant of another 
market to another person, to tlie damage of the 
first, it will be void, because the granule has a 
franchise thatisa leal interest; and the grantee 
may have aa action of the case against him 
that sets up a market under pretence of such 
a grant, as welj[ as h'e may against a man 
thatsetsupa market without auy pretence of 
grant. 

But if the king license any person to trade, 
he may notwithstanding license otliers too, 
although that be to the damage of the first 
fur he has not conveyed any interest to the 
first, that should hinder him from dispensing 
with others. 

There is no bottom for this action to stand 
upon; tharo are but two things in the charter 

Sf D 
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towards ijt} finit, a Kccncc to the Company 
to trade VjKCODdl^ a prohibition and restraint 
to etbess/whereby the company is to have the 

sole trade. 

^If.lfaekiDif had only {rranted a licence to the j 
Company to trade to the Kost-Indies; the 
oempaiiy could not thereupon hare an action 
agamst the defendunt for trading thither. Mow 
^en the king*, in the same charter, adds a 
resti'aint and proliibition to the defendant and 
all other sub|ects; this Mr. Holt would have 
to be no more than the law said before; but 
if it be more, this does not add any real interest 
to the company, or better entitle them to. an 
action. 

Suppose it to be an offence, and punishable 
for the defendant to trade to the East*Indies 
without the king^s licence; the king dispenses 
to the plaintiffs, so that they may trade there 
freely; the defendant trades there without 
licence, this may (according lo that supposition) 
subject him to pen’iity at the suit of the king, 
but this gives no title to levy money upon | 
the defendant for tra<lifig u ithout licence, ihet r^ 
is no privity, no cause of action. 

The resolution at the end of tlir rr.se oi' 
monopolies, 11. Hep. 8i^. h. is a clear autho¬ 
rity to thii purjwsc ; Oanl-ivn-f' pu>iii>)heil hy 
act of pm'liament to he importi rl: vind llir 
queen grants to Darcy i\»a» he slm’.dd have 
the sole iinportaiioti of cardN, r'^noh^fuitlr t’hat 
statute; and during fiiat grant, anoJluT ruen 
imported cards, ag-iirist uhoui Dare v tmupht 
an action on the case for it. uiul ihtn tn elh'dg* rl 
too that he had liocu at great < !jiuge tn e.’.-il..- 
and provide cards sufficient Ihir n *.» h (h lu r 1 
the action would not lie ; hut for puni-th.i^^^ ; 
the parly, the remedt which the sr.iiulf;, 
pointed against importing nnisi he follow cd. | 

It is insist^ upon, that the ph.iiitiHs hnte 
been at great charge to carry on thisti.wlt', 
and by others interlopitig they f.hwiil»l ]oic th*’ ; 
tniitsofit. 

The defendant ha ^ as much to sr\. that he 
has been at^i'cat charge, and Lv \vsti.lining 
and prosecutiu|j|; him he should u 1o<sc r. 

But 1 say, this is * datnnum sine inpina.' In 
the ttientioued books of 22 H. (i, 11. atni il H. 
4,47 . it is held, that the action on th«; ease 
would not fie, which was brought by a s(d:tK>t- 
mBSter(or two), for that he Lad an ancient 
school in a town, and one set up another nckr, 
so that whereas before he had two sfiillings a 
quarter for a boy, now he could have but one 
ahilling: so for erecting a mill, that withdraws 
etistonri from a fbriner mill, no action lies. 

In every action on the case, there must be i 
■ daumum et injuria,’ there must be a WTong 
to the party plaintifT; it is no wrung to the 
plaiiitifis here that another ofierids against that 
Uw,' wbkh is dispensed with to them. 

If the defendant’s trading without theliing’s 
Mve be an offence against the king, it is 
by the kint^ still, ai^ tliat way of 
pnmshment miist be followed, if there is to be 
any; bdsito, all UiO Ihandatlra the plaintiffs 
ahOHldBtawiupoiiik thechartor, htttthky do 
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not follow that; the chatter aitpoinlo,the pe^ 
nalty to be foricitiin^. of ship and goods, whm- 
of one Inilf to the king; but no action on tbo 
case is given, or meant, wherein the carriage 
may be more or less, and wherein the king lO 
excludcf.1 from any share. 

If an aci of (parliament (irobibit under for¬ 
feiture of ship and goods, the one halt* to the 
king, the other to the party, that must be fol¬ 
lowed, there shull never be an action on the 
case; for the common-law shuts it up with 
a strong negative, and says, there shall he no 
other penalty. And in all cases of statutes, 
by-laws and charters, the method of punish¬ 
ment prescribed must be observcil. 

To obviate this the plaiiitifls have been cau- 
telous, and have misrecited the charter in their 
declaration; they, to Irt in a pretence for their 
action, recite tite prohibition or restraint, and 
stop there, a.s if the prohibition were absolute 
and general; whereas it is shO ppkhIo, under a 
special penalty of fra feilurc. 

And this upon Oyer, and therefore 

for tlii^j variaiiC'\ jiul^mcut ought to be for 
llu! <Ki>ndant, il there w ei a nothing else in the 

c:iS(“. 

this enne-jniing the form of the 
1 • uit. I ius.M up'ij th'.* main matter. 

I i\ u.,t'ii.il necessity that every man 

I v'.at V . l cat, and thence a necessity 

I ;*firi r'»j'*«orr;on to labour; and there is a pro- 
i [Aincaus of livelihood as well bs in 

( htc 

'i’he l.mg’s poM'cr ]»rerog 2 fivr is to cb- 
;viid presoi ve this to id! his 

d’^ nf^ic* i.< one ('/ the hone.siest and juKtcsl 
<»f'i'»dnsii-v, and is uiui'c esjieciully proper 
Ih; ;.ri isl e'd. 

The caiiUot jM’ohihlt merchandize, nor 
lay a penny iuiporilion upon it; thorefbre our 
kinc,.s havt* rr«;i*ivi‘d tunnage and |K>undage 
from the gr-nts td* pailiiiments; wnereas il' 
they hn4l a powei (as the plalntlfTs coun¬ 
sel ‘ipeak 4.1) over all Irado., they might by tSie 
mean.s ol'lhut, ha\e ii.utle an undeRiable title 
to such a rev cisur*, without the censerA of the 
Lords and C’o»iimon'<. 

Jfeslniiiifjg of trade (though hut for a time 
or place) is uiu? of tin. grent tldngs which hob 
beim always rc.'it ivi.'d !(», und exercised by au- 
tiiority of parliament, as wc find almost in 
cvery^ sesalons. 

This whicVi is now before your lordship, is the 
greatest monopoly that has been attem|ited. It 
moiiopoliKos Africa, Asia, and America, at least 
on the south; it devours aliovc half die tro^ of 
the irartion, the trade of Imnens from Ham¬ 
burgh, FlanderR, and Holland; sillb from 
Italy andTarky, and when the prDhibltion,es- 
pires, from France; and affects our manufbe- 
tures at home, gpon all which the livelihood of 
many thousands depends. 

It is ai^insl the Common law and many ex* 
press statutes. 

Mo man was ever punish^, in any? bort, for 
using foreign trade; no, not in the mr-Chanr'' 
her, which extends the pterogative most. It i» 
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VGftBtts primcR iinpressionis,’ althouf^ thm 
has been occasion to have had precedents, if 
any such action could have lain. 

But as thi« is the Bret that has been brought, 
(shall presume it will receive that just dis¬ 
couragement from your lordships, that it will 
be the last. And 1 pray yout* J udgmeiit for the 
Defendant. 


m. SOLICITOR GENERIL FINCH, 

(AtTERAVARDS EaUL 01' NoTl'lNGUAIVI.) 

De Term. Pasch. Anno Regni ReR-ii Caroli 
Secuiidi xxxvi. Die Suhbati xlx Aprilis, 

Anno Dom. lOdl. Banco Regis. 

The East'India Company v. Tliomas Sandy s. 

Mr. Just. WifAi'ns. Mr. Solicitor-General, 
do you argue that case to-dny ? 

Mr. Solicilor Central. Yes, Sir. 

Mr. Just. Wilhins. Mr. Pollexien, do yon 
argue on the other side ? 

Mr. Polkrfr.n. 1 do, Sir. 

Mr. Just. Within'^ Then, gcnticinen, let him 
cotne down to t!ir bar. 

Mr. Solicitor Gcttcral. My lord, this is an 
action upon the cuse, biaught bv the East- 
India ('ompany agaip.st l':fahdy s; uhtreinthoj j lu\v to ti.idcwith intidels, or go into au inhdel 
do set lortli tliattiie Ling, renting former Ictteii country, without licence from "the king, will be 
patents granted to tr.is company to iijcorporate | evident inns. And, 

it, did grant a charter to juch nartimiar men, j F.rst. It will ha very considerable, before we 
and made them a cor^ioration by the name of i enter u|)Oi) that ijuestion particularly, to see how 
The governor, See, and did grant t ) them tlie j all right in general to trade stands circumstan- 


pass such an interest to the Company with that 
licence,, as will entitle then to an action 
against any that shall intrude or iucroach upon 
their trade P 

First, My lord,1 am to prove that this mnt 
is good; and bore these considerations will fail 
in. ■ . 

First, Whether tlie king had power at com¬ 
mon law to have made such a grant? 

Secondly, Whether that pow’er be any ways 
abridged by any act of parliament, as it is much 
insisted by the otluT side ? 

An^. First, Tliat the king had such a power 
at common law, 1 conceive is plain, for these 
reasons: . 

First, Because no subject at the common law 
iiad a right to trade with iuBdels, no nor to go 
thither, without licence from the king first had 
and obtained. 

Secemdiy, No such trade can be established 
witlmut precedent treaties, and no such treaties 
can bt* made by sulgects, without licence from 
the king to iiKxke them. If therefore this 
[latent dof s not restrain any natural liberty or 
rifttit that the subject bad, but is introductive of 
a nevr one, they had not before; it will not fall 
out to within thedehnition of a monopoly, in 
which it IS one essential pait that it restrains 
people from that liberty theyAiad before. 

Now that no subject had a right at common 


sole trade in ail the parts upon the coasts of 
Asia, Africa, and America, fi-oiii the of 

Good-Hope to the Slreights of Magellan. And 
furthtfr, that he did likewise grant to this 
Coiiipany and successors the sole trade ; and 
p-anted 'to them, that no oilier of tlic king's 
siibjet-As should trade within tliose limits, and 
did expres«ily pruhi!)it all bis sulijecis, to trade 
tliithor, not'being of the Company, without a 
licence from tlicua. I'hcn they say, that Mr. 
Sandys, being one of the king’s subjects, did 
take upon him to iiade within the limits of 
those letters patents, to wit, at Yleslajtotan, not | 
having a licence from their i 'oinpany, or any 
other authority to do it. And this they lay to 
their damage of 1000/. 

Mr. Sandys to this, after he prayed Oyer of 
the letters patents, wdiich are set forth in ho’c 
verbay pleads tlie statute of 1& E. wliicii 
says, that the sea shall be open, anil all mer- 
ch^ts sliall go with their meidiaiidiicc, wlicie 
they please. To this plea we have demurred. 

G|ioii this Recortl, the questions will be these 
tw6: 

.« First, Whether or no the patent to tlK> 
East-India Company, with a prohibition to all 
others to trade within their limits, therein set 
forth, be a good patent? The next is, 

Secondly, Whether, adnuttiogit to be a good 
patent, this action will He; iliat is, wheiber it 
be a bare licence to the Company, or whetlier it 


tiatcJ : and there it i.s plain, 

First, Tliaf there is no trade, but what de¬ 
pends u]»on the gooil-will and pleasure of the 
foreign prince with whom it is, whether he will 
admit it or no; that is pretty clear. 

Secondly, This may be restrained by a total 
prolubition of any conunerce with that prince 
or nation,-by the king here. 

Thirdly, 'I'hoiigh every man now and mer¬ 
chants always were at liberty to go abroad 
without licence, yet the king may restrain any 
man by the writ j\'t t reat Regntwfy from going 
out of the kingdom ; and that without shewing 
utiy particular cause w Iia, or a Hedging any 
matter that is trutersabte and triable with the 
king. And 

Fourthly and Lastly, If any foreign prince, 
tipon concluding any league or treaty with the 
king, sliould restimti trade to any nniniier of 
persons, or any particular qunliiication of man¬ 
ner of proceeding* in it *, 1 see not how any man 
can pretend to a riglil, to act eoiitraiy to that, 
in breach of such a league or treaty made with 
the king by such a foreign jirince. 

Thex we say furfiier, bv the statute of 3 and 
4 Jbeohi, which opens the trade to Spain and 
Portugd, that doessliuw plainly that chat trade 
was bdore inclosed ; and it does not show' that 
the inoloBureof it was illegal, bat givc.s a right 
tliat was. restrained btdbre: and yet I am tar 
from affirming that the subject has no right to 
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trade, tbongli it has been objected that this 
clogs it, and makes it as none; and therefore, 
they bfdd it absolutely necessary to disaffirm 
that power and prerogative, wnicb the law, 
for the public gouil, doc$s repose in the king, 
and that upon reasons that will not bold, nor 
are so tit to be urged in decency: for 1 take it, 
the possibtlit> ot the abuse of power, is no ob- 
jecaOD against that puucr. For by this argu¬ 
ment, tho igh the king has a power and pre¬ 
rogative h\ law to i*cstrain subjects from gcring 
beyond tin s< a, by u AV Ejcait Regnum^ no, 
say vliey, he (umiot; fur then he mav restrain 
all his si.lj':cts from going out of the kingdo^n, 
ant! so ini|insi)n and hinder every one from 
going out ol tile nation. It is the same argu- 
gurncni with this, that lliey urge the king 
cJaiiiis aprerogali'.e to rcsuain such trade upon 
Ol I asion; they say this argument cannot hold, 
for liy this rule lie may reslraia all commerce 
and trade whatsoever; so that this way of ai*- 
guing does strike at all pow er, and i nci^d give I 
no oilier reason (or it, tor there can be no [lowor | 
at all, which is not accompanied with some | 
trust; and thcic is no irust. but it possibly | 
(inoi ally speak mu) may he broken. So that 
this is no argument against tlie right of the 
subject to trade on llu' one side, nor aguinst. the 
prerogatirr oT^iitekiug on the other, in whom 
tho law has reposed a trust to regulate and 
qiiahiy trade. 

But, my lord, in this case the question is 
not of so large an extent, nor so general as this ! 
is; but only here it is a question, how that 
right stauds with respect to inlidels, and that 
is tlie cjuestion before your l(ird.<»hip. 

And 1 cannot but observe, in iiiy entrance 
into the question, that unless the laiv had once 
been held clear in this matter, this could iiothave 
come to he aav subject of debate now, for no 
such trade as this, could cn er have he€:n gained 
to tin* nation; for none couidhave ventured upon ! 
so hazardous tn euterprize, or so chargeahie a ! 
project as this w'a», if it had he<‘n anv doubt ' 
whether those tliut run no such adventure 
should be admitted to reai) tlic firat fruits 
of it. ; 

So that this question as it tend.s to overthrow | 
this trad'% if the law be taken to he as they 
would liuie it, so it oveillirows the Turky trade 
too, which stands upon the sarue foundation, 
with respect to the prohibition by letters patents 
a.s this docs ; for the question is not, upon how 
easy t rms the prw ileges are to he obtained, as 
it is confessed the icrins are easier in the 
'I'urky Company, than in the Kast-lnilia Com- 
))any ; bnt v\ljetlier any terms at all are reipii- 
sitc: if any tcrius can lie imposed iijion it. then 
those are good; if none, thentliat will over¬ 
throw theToiky trade, anil all the traije of the 
nation. And surely if tliey can prevail in this 
quesliuD, the siiLjixlsiur wIiokc right they pre¬ 
tend so, much to staud up, will have little cause 
to thank Uiem for standing up tor a right, as 
they callit^ against the very interest of Uie na- 
liui! . Di4 to return to our argument: 

The subject pan have no suck right to trade 


with infidels without licence from the 
for they are looked upon as enemies, notedgr 
in a spiritual sense, as they are of a tontra^ 
faith and religion, but' they are 90 treated in 
law; and the resolutions of the law are such ae 
wo may see in Calvin’s case, and the Id 
which is a hook th^ cited and was quoted bere^ 
iK^tbro, upon the first argument ot this case; 
where it is held, that a Pagan, Uiough be be 
heaten, cannot have or maintain any actional 
all, liecaiise he is perpetuus inimicus: so an 
ulJcii enemy can neither maintain a real or per¬ 
sonal action, ns it is said in the 1 st Inst. ia9, B. 
so a .Icvvess, though horn here, and marrying 
a convened Jew, shall not he endowed; and 
so is liio .^iitme book 32, so that they are looked 
upon no more than common aliens; for wc 
see that though they are born here, yet they 
have not tlie capacities so much as of Bciii- 
zens, for they shall not be endow e<i, as deiii- 
ztms may. And tliough niy lord Coke, by the 
way, says, in that book, no alien can be en¬ 
dowed : yet 1 find in the imriiument roils a pe¬ 
tition of Uie Commons, it is in 8 IJ. 5. m. Id, 
tl.ev pray that female oliciis may be endowed; 
aiifi the king’s answer is, let it he as it is droired. 
But 1 mention that only h\ the by, for it is not 
at all relating to our quesfiou, hut for tliut the 
other resolution goes to it, that an infidel is al¬ 
ways to be treated as an enemy. 

I But, my lord, further, that all infidels are 
likewise aliens and enemies, in respect of their 
projierties which they gain here; it is to ha 
gathered from what 1 find in Rot. finium 50 
U. .3, m. 5, the king releases a debt that was 
ow ii!g to a Jew ; and in llie same roll, 40 II. 3. 
Rot. finuini, there are divers pardons of debts 
owing to Jews, some in reconifieuce for ser¬ 
vice done, and others in compassion of the 
poor, that they have drawn in to be engaged 
for great sums to them. 

Rot. P;irl. 13 E. 1,iyi. 4, a Jew died, and 
the king granted away his gocals, and liis wi¬ 
dow rciTf*eme«l them for 1000 /. and the king 
granted to the Jewess, that he would not dis- 
chai'ire any debts, that were owing to her. 
This" shews their properties were all at the 
king’s mercy ; and sometimes the kiiigigranted 
licence to them, and gave them lea^ c 10 assign 
their dtrhts, Itot. Pari. 3 E. 1, in. d, which re¬ 
cites that it was provided by king H. 3. thatio 
Jew should sell his goocis without li<‘.ence. 
The king grants a licence to Judoo Nostro to 
sell a debt of SO/, that was owing him from the 
bishop of Bath and Wells; and doubtiey'tlio 
i reason of that law in lieu. 3d'stiaic, w as, that 
I the king might prevent any mischief, that 
; might follow upon an unlicensed eotnmerco 
between his subjects and tinit>c infidels r and 
; this appears plainly by coiisiilcring, that by. 

the aucieiit law of the lumh no Jew &>uld inba- 
; bit any where within the kingdom, but wheoe 
by custom they wero periiutu*d to d^cll; and 
so is Rot. Claus. 1 E 1, m. 7. in dorse; they, 
had gone and inhabited at Winchester; but 
they were removed thence, and the record tells 
you the reason why, AimtU, 6to. 
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Itbej hid particalar justices assigned ever where my Iwd Coke says that the law of Eng* 
toifaem, to deterimne their causes, and that land is so, that the king cannot make « Fcedhi 
yoo see R 4 M. Claus. 49 H. 3. ni. 4, the king * matui anxilii ant ^micitke,* with an intidel 
constitutes two justices ad Cuttod- Judaorunh nrince. And there he reckons up four sorts, of 
and gires them power to determine their pleas leases; three oi which he says may be h'ad‘ 
in die places where they were accustomed to with infidels, that is, * Foedus Pacts, Fmdas 
^hnbtt. ‘ Coiigratulationis, et Ftedus Commercii but 

And there is in Rot. Pari. 13 E. 1, m. 7, a < Fccdiis mutui Auxilii,[ he says, by law is not 
very remarkable record to this purpose, Rex allowable : and herein these leagues are 
diiecta, ^ grounded upon the law of God. 

My lord, I find another record like this iu Therefore, my lord, the law surdy does not 
the patent rolls of that year; tor we see what give the subject an unlimited freeiloin to trade, 
cam the law took, that Christians should not be but it must depend upon such cautions and se- 
circumvented by the Jews; and the govern- curity, bsniithiugbut such leagues can provide 
iiient had an eye upon thenk, that they should for; wiiicU leagues 1 am sure none but the 
not have commerce one with another; that re- king is capable of making, 
cognizances should be entered in the presence This then, one would tirink, were enough 
of Christians. That record is thus, Rex am- clear our patent from that objection, that it is a 
7iibusy See. inonojxily. But there are other things, that 

We see a man here, that deals with a Jew', make it yet more evident it is not so. As first, 
and buys things of him without licence, ami in all the complaints that have been of mono- 
the king grants that he would not trouble polios, this patent was never counted to be one 
hin, or proceed against him by law for that among them, nor thought to be illegal; if it 
ofi'oNcc. ever had been thought so, the statute of 21 

By the anciimt law it ap[»ears, that if a Jacobi, cap. 3, whi^ is a statute made for re^ 
Christian married to a Jew, it. was felony, and gulatiiigof trade, would never ^avebeen made, 
the party oHoniling was to be burnt; so is the In the next place, 1 say eitlierthe fii^st patent 
Jd inst."f'ol. 89, and there my lord Coke cites for this trade was a monopoly, or this is none: 
Fleta for his aiiihority in it. the first ^t'us none, not only for the reasons 1 

b'roiii alt this it appears, that Infidels have gave before, but because it was n new trade, 
no ri£>lit t<» trade and traffic here, and surdv Patents for new inventions are not made good 
1 I 1 C 11 no subject has a right to trade with! by the statute of SI of king James, but left as 
them in their country ; for the restraint cer- they were before ; only they are restrained to 
tainly must he mutual. And, my lord, for a number of x^ars, and were always good, be- 
tltis’l must remember you of a case that has cause they were for the encouragement of trade, 
been bdbri* cited in t his CciSC, and that is and of useful inventions to increase them. 

Midit Iborne’s case in Brownlow, where my J therefore in this case, what is of 

lord Coke deciares the law to he as we say, mucli (greater consequence to the nation is a 
and that he hath seen a licence in £dw. 3d’s point of trade, than akiy little slight invention of 
time; and that he says was for the safety of a particular thing, must be allowed to be good; 
religion. * then 1 say, sure if the first patent be not a mot 

And surely, my lord, it is upo»i some such iiopoly, then neither can this patent be a mo- 
grotmds as tlus, that the law provides that 110 nopory ; for there is no law that hath declared 
excoiniiiuuicate person shall bring an action, how long such a trade as this is may be in- 
no not in auUr droit^ because no person must cIosimI, as the statute of 2t king James has set 
cxinverse w itli them ; therefore, they cannot limits for, as new inventions, 
mie as executor to any person. Then if the And again, this company is for the advan- 
iaw Ih^ cautious for the safety of religion, as to tage anti benefit of tbe nation, which araono- 
rcstrain convi'rse in oiiv eouatry ; d fortiori it poly can never be: and that it is for the benefit 
may restrain the subjects liberty of trading in oftlio nation, appears by the statute of the -Htb 
an infidci country, where they must be under of tliis king, cap. 24, which recites it to be of 
the taws of the p*iace; and the inconveniencies great advantage to the public, and for the en- 
iri the one case are sure much greater than in couragernent of the public trade and navigation, 
the Ollier. Here then, my lord, is both the judgment of 

For wc see in Cab iu*s case, if the king con- the parliament concerning companies of this 
quersan infidel country, their laws actually kind, and an encouragement of this particular 
eeasc till the king gives* them new ones. But company by the whole, parliament. 

'Iis otherwise of a Christian eoiuilry, for there And again, lliey arc taken notice of in ano- 
the laws remain till the king is pleased to alter ther statute, made in the 29lh of this king, 
tlipm. ebr J ,'w'here they are taxed 20 j. for every 100/. 

Anolhw reason, my lonl, is this, the king’s capital stock in the company, 
prerogative 4a making leagues and tnmes, is Another reason is this, because of the obs^ 
sure as large and unlimited as the subjects lute necessity of a company to manage this 
right to trade; and yet in the case of infidels trade, not only in respei^t of the Indians tJjem- 
that is restraineil, as to some sort of leagues selves, but also in respect of other foreign Da<«‘ 
that a Christian prince cannot make with them, tions, who are rivals to us in this trade, and 
See. For that you may see in the 1th Inst. 155, are ready to take all advantages Against on 
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about it. But this part of* the case is much but at four limes in the year, and most stay 
more ik to be discoursed of by merchants and here but fbrty days at a tiW; as my lord Coke 
statesmen, than lawyers. observes in his comment upon that statute, and 

Yet thus far the law falls in to consider this c\tes the Min or of Justice for it.. And if this 
matter, as they are a corporation under stipu- law proves any things relating to this question, 
lationa and leagues with itther countries for the it is, that before that act, merchants conld lint 
carrying on of their trade; a»<l so are in the go out of the kingdom, and still they may be 
nature fimost of foreign plantations, under a prohibited publicly; which, though my l6rd 
regulated aod Chiistian government within Coke says must be by act of parliament, yet he 
themselves, wJicreliv those mischiefs are pre- cites no law for that opinion ; and with sub* 
vented, that would have fallen upon an un> mission, the word puUic doth not necessarily 
limited and unregulated trade with infidels, import that it should be by act of parliament, 
that are eocniies to our religion and natiou ; My lord, that law tiiat comes nearest in words 
which the law, as I have already sliewn, takes to Ibis case here before you, is that of 1 KS, 
so much care to p'*cvent. wliicb is pleaded by the defendant, that is part. 

For o.'lier conBidei atioris, whether this trade of the act, the latter clause of it, that the sea, 
be driven to the full extent of it, or may be be open tf» all manner of merchants, to pass 
more advantageous to be enlarged, or it is w’ith their merchandise whither they please, 
proper here to be discoursed (d'iii a court of This is part of that law; but, my lord, the 
iaWySotheappUcatimi fu- that must be made meaning of this law is quite and clear another 
elsewhere; for I do not know any law that thing, as I shall shew with submiijisiqn most 
hath made the defendant a rofuruier among ns. | plainly ; and i will l^ leave, my lord, a little 
My lord, in the next place, the next qiies- \ to inti*oducc it, by giving you a history of this 
tion is, wlietlicr this prerogative of I lit* king is law, how it conies to be made ; for it is but a 
abridged, or restrained b> any act of parlia- short one, and it is only the last clause of it 
meni, as is iiv-iisted on by the dcfomlant’s that is plcavled by the defendant, 
counsel ? I tluak not. Foi% By the statute of the 1 Itli of Edw. 3, it was* 

First, In general, the chiel’ trade of this na- made felony to transport wool, and this my 
tion consist^ aniaently most til wool, wool-tell lord Coke'ohserves in his comment upon 
and leather, and with our neighiiouriug nations Magna Charla, ii]Mm chap. 30. King Edw. 3,^ 
onW; and yet, took advantage of it, for exacting money of 

w^mlly. Even that tjade was restrained in the merchants, fur dispensations w ith the law, 
the exerci^ of it; for none must buy and sell, and for li(*ences for transporting of wool, 
but he rain;t do it at the staple, as appears by Hcreiipop several complaints were made in the 
2 Ed. 3, chap. 0, that abrogates the staple, parliament; and particularly in the If ih year 
and aflcrwards it was erected again. And of Edw. 3, Hot. Par. iiu. 26, the Commons 
then in the complain, that the grant of 40i'. upon a sack 

Third place, there was no such trade as this of wool i^e by the merchants only, was not 
or any other ever established with infidels in to bind the Commons, and tlierefore pray it 
those days, niid so there was no occasion for may be revoked. The king answer^, this 
such a law to restrain them. cannot tend to charge the Commons ; for that 

The liest rule therefore to inteqiret this act there was sil a certain price upon wool in every 
of parliament, will lie to apply the remedy to county, which the king willed shpuld stand; 
the iuconvenience and mischief that was heVore and that all wool sold under fhat price should 
iu If then there was no such inconvenieuce be foifeited in the hands of the buyer, 
as 111 Is complained of, the restriction of the This was in 17 E. 3, and tikis matter, my 
trade with infidels; then all in.iy reasiHiahly lord, among other things, was represent^ to 
conclude and insist upon it, there was no such the same parliament, by the same qierchants, 
remedy as the laj ing open of a trade, as they by w^ay of advice, as a thing fit, 17 E. 3, in 
alledge, intended*to be Iotrodiicvd. But if we dorso nu. 58, of the parliameut-ndls of that 
consider the act itself, we shall some parti- year. And they forth, whereas they were 
cular reason for the making of it, cither for summoned to T^ottiiighara, to inform the price 
the taking off some clogs, that were upon the of w'oois, which they did not, i^egarding the 
trade dieu in use, or the providing some re- times to come as they say, and that was 
medies which were introduced to obviate the abused ; they p>**^y liberty to buy wools as 
present inconveuiences and mischiefs. freely as otlier merchandizes, as ihev can 

First then, for Magna Charta, which bath agree between buyer and seller ; and that all 
been cited chap. 3U, that gives liberty to' mor- indictments and proceedings contrary to that 
chants, * Quod nit-i puMicc: antca pioliibiti law might be stayed; and further they add 

< fuerint, habeant salvum etseconim conduc- their advice, that the king would ordain the 

* turn exire dc Anglia ei venire in Angiiam, et staple in srune place in England, rather than 

< morari et ire per Angtiam, lam per terram be^d the seas. 

* qoaniiper aquam, ad emendiim et vendendum Then comes the 18 E. 3, Rot. Pari. nu. 12, 

‘ sine emuilHis rnalis.tohietis, See. praiterquam among odter petitions of the Commons, there 
^ in tempere guerrx.’ arethese which referto the first part of the act 

This Mpeti merchant-strangers in this par- of parliament: that the prices set upon the sorts 
ticular, h^iue before that they could come of wools in every comity, which nm more to 



4l3] stATE tklALS, 36CtfAKi,ss tl. 1684^1^ RI Compmy vJmitfB. {iU 


the damage'than advanta^ of the peoplei 
rai^ht be ousted, a^d that every one may buy 
freely, as lie can agree with the leller, and 
none be accu^ for doing the contrary. 

This, my lord, explains the first part of that 
act of parliament; that the ordinances before 
this time made upon taking sorts of wool, 
which was imprinted in Uastall, and all the 
statute-'bopks ; (for the roll Is, *• siir oris,*) and 
defeated, and that every man, as well stranger 
as denizen, may henceforth buy wool as he can 
agree with the seller, as they were wont to do 
before the said ordinances. 

Now, ray lord, 3 rou shall see the latter part 
of the act, which is that they plead: among the 
Petitions of the Commons in the ^;:iid roll, there 
the 5th Petition is, reciting, ‘ That when‘AS 
^ the king had granted to them of Flanders, that 
‘ the staple for wool should be heW at Bruges 
at the time of which grant, all manner of mer¬ 
chants, that is, LomWds, Gemoese, Catalo¬ 
nians, Sfianiards, and others, who used to buy 
theji^eatcst najrt of the wool, and carry them oat 
of nanders l>y lnnda;id sea, where they would, 

‘ the creat prufit and isirvease of the price of 
wool, thither coming: the tow'usof Bruges, 

Ghent, and l| rcs, have of late ordained, that 
no wools coining to the staple, he sold to 
strangers, nor carried out of the said couriiry 
of Flanders, as llii.y used It be, to tlic damage 
of the mcrchanis of lingland, and of all 
the corumonahy ; am! therefore they pray 
remedy licrect*. 

This is gr.mted by the king, that lliey may 
buy wool iis tliey were wont to do; and that 
a writ .should be sent to the sherinT to make 
proclamation acf*nrdiiigly. Then they pray 
that tile efrpct ofthesr^ answ ers may be pul 
iiitC( w ritiiig, iir the manner of a patent under 
the greatand tliis is done, in which 
there is this vciy statute of 1(5 E. 3. in terminis 
as it is printtnl. And this plainly shews, that 
the sea being to lie open, and merchants to 
pass wherever they p1oas(\ was only in answ'er 
to that petition ami representation, and to re¬ 
dress the mischief; that they might buy here, 
and go w here they would, and not he neces- 
iitatra to go and hoy at the staple; which was 
kiO abu^nl by those of Bruges: andtliis is like¬ 
wise purs'iant to the advice and petitions of 
merchimts Ijefore the 17th E. 3, That the king 
would establish a staple somewhere iu Eng¬ 
land, and not in parts beyond the seas. 

My lord, for the rest of .the acts of parlia¬ 
ment that nave been cited on the other side, I 
shall not enter upon them pai'ticularly; but 
this every body at the first sight may see, they 
carry their own answer along with them, and 
the occasion of their making does appear in 
themselves, though this did not, and very lew 
of them come up to this question now before 
you, or any thing like it, as will appear plainly 
upon tlie hare reading of them. 

The only question then, any lord, that re- 
mains, is, whether the action for tlie com¬ 
pany ? Fori think 1 have made it out, that the 
king bad such a prerog.itive at common law, 


and DO act of parliament bath taken it away** 
Thenl say, the question is, whether an action 
Hes for the company; that is, whether it be a 
bare licence, or coupled with an interest? 
And as to that point, 1 shall be very short, for 
to uie it seems to he no question nt all. For, 
First, they are at a great charge and expence 
to support this trade, and therefore surely they 
ought to profit by it. 

Secondly, Tliey^ arc looked upon by the 
parlianumt to have an interest in this trade, or 
else they had neve^.’ been tax^ so high as 
twenty shillings for every 100/. in their stock. 
Theirif they have an interest in the trade, this 
trading of the defendant is an encroachment 
upon tiiat intei-est, and then here is * damnuih 
et injuria f whic^h will entitle them to an ac¬ 
tion. 

For so it is in other things: a fair, in somis 
sense, is hut a licence to hold a market at 
such a time, in such a place; hut because of 
the profit that tends to that liberty, and the 
cluirge that the party is at in keeping of it, an 
action docs lie against any man that sets up 
another fair, to Uie prejumce of him that bad 
the first grant. 

In the common case of patents for new in¬ 
ventions, im action lies for usii^ the inventitm 
u it hunt iiceiMc, because of the interest conveyed 
by the gi ant, and the char^ that the party 
that invents, is at. So tliat 1 think, my lord, 
with submission, we have here an interest in 
this trade; and an interest, I say, as well as a 
licence, well lounded upon the king’s letters 
patent; which the king had power to make 
by prerogative at the common law; and that 
power not restrained by any act ofpaTiiaiDent. 
And thtTcfore I humbly pray your Judgment 
for the Pidintiffs. 


Mr. POLLEXFEN, (afterwards Lord CujKr 
Justice) 

DeTerm. Pusch. Anno Regni Regis Caroli 
Scenndi xxxvi. Die Lune xxi. Aprilis, 
Anno Dom. 1684, Banco Regis.' Hie 
East-India Company against Thomas 
Sundys. 

Mr. Pollcrfcn. May it please your lord- 
ship, the Governor and Company of merchants 


* Tlie following is a fuller report of the 
opening of the Argument of Mr. PoUexfen, as 
given in the MS. of Owen Wynne, in the All 
Souls* Library, and already alluded to in the 
Note to p. 3ri. 

POLLKXFEN, 

Fur IhiQdjs against the East^ndia Com¬ 
pany, man Action on the Case wherein 
the’Petitioners dcclarcti, 

.That our lord the king by LLs letters pa¬ 
tents of the 3rd April, 13, c. 2, recifi^ that 
the Company of Merchants trading to. the East 
Indies have been long a corporation, and cn- 
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of ]>iii|oiiylndipff to theEiCt-I^ thcgr are 

plMntiffiB* and TBotoas Sandya is tlradeteBd- 
nnt. i If your lordship please 1 will open a 
moF^ of the record thao has yet been 

joyed diverse libcrfie'! and privitq|-es by .grants 
horn queen £. and king' Jar. 

That the king was iotb.nicJ that diverse 
in'eonveniencips and disorders vere committed 
to prejudice of the Compaii^V • 

That at the Petition of ihe Company the 
lung grants, ratifies, mid cimiirms, to the Go¬ 
vernor and Companv oi‘Alerchants of London 
trading to the East Indies, 

That they should fur ever be a body po¬ 
litic by the name of * Gubernatoris et Societatis 

* Mercator’ de London, in Orientalem lndiam 
'* negotiant’, ac eos p'u* nomen Guiiernatoris et 

* Socictat. Mercator, in Oriental. Indianx tie- 
^ffotiant: unum corpus corporatum et poli- 

* Scum in facto et nomine realitcr in pcrp«>tuiiiii 

* fedt, ordinavit, constituit, stabilivit, et decia- 
' ravit per litei-as patentes il1a.s.* With power 
to purchase, sue and be sued, by the name of ; 
Governor and Society of Merchants of London. ! 

And that they and alt tliose that then I 
were, or should be of the Company, and all 
Ih^r sons, at the a^e of tv^enty-one ycara or • 
more, and all their apprentices, factors, and 
servants, who should be employed by the Com¬ 
pany in the said trade to the East-Indies be¬ 
yond the seas, might traffic and use the trade 
of merchandising by sea, by the passages and 
ways discovered to the East-Indics beyond the 
Ca])e de Bona Speranza unto tlie Streights of 
Magellan. In such order, manner and form, 
ftoedooi and condition, as from time to time, 
at any public assembly or court holdrn by os 
‘for the said Governor and Company, by or be- 
twixEt them of the said Company or the greatest 
part of them present at such assembly or comt 
shall be limited or agreed, and not otherwise, 
any diversity of religion notwithstanding, so 
as the trade be not with any Christian prince 
or state in league with our prince, who sliall 
not accent of their commerce, but refused to 
actept the same. 

And that the Company, their factors, and 
servants and assignees, in the trade of iner 
ebaodise, shall for ever have the whole and 
sole trade and traffic, and the whole freedom, 
use, and privilege of trading and merchandising 
to and from the East-Indies, in such manner 
as before mentioned: and that the East-Indies, 
or isles and places thereof, shall not be used 
or haunted by any of the king’s subjects against 
the true intent ot the letters patents. 

And by the same fetters patents, the king 
fiommanded ail his sulgects that none of them 
should visit, frrauent, or trade in Uie East-ln- 
djes, tmless with the licence and agreement 
with the Company first had, under their com¬ 
mon seaL 

That by virtue of tliis patent, the plaintiffs 
have been and rtili are a corporation trading to 
with the mbabitants thereof; 
wlm, Mlimliam of tte pii^ 


coined; anddihoaoeupon the reoofd stands 

These plainti A Biiiig their tsetions agaiart 
the defendant, and do declare, that the king ligr 

were not nor yet are Christians, nor subjects of 
any Christian prince or state, but infideb, ene¬ 
mies, and adversaries of tlie Christian faith; 
and that their trade batli been to the profit of 
the whole kingdom, and increase of the king’s 
customs; that this trade cannot be carried m 
but by a body politic... And that fVem tho 
making the letters patents, they have bad and 
ought to have the sole trade there. That the 
defendant Sandy s haj|ng a subject of the king’s, 
but no member of the Company, nor being 
son, factor, apprentice, servant or assignee, 
after the letters patents passed the lOtli of 
Januaiy, 3-1 ?!’. mine, to the East-Indies, ^ 
yond the Cape de Bona Speranza, and this side 
the Straits of Mpgcllan, in certain places called 
Athcon, Mucklapaton and Porto Novo, with a 
ship called the Expectation, hath traded and 
merchandised, and divers wares iu the said sliip 
to these places transported, there bargained and 

.—.I J I -.*1 _1_ 11 A^l _ 
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into this kingdom imported, without the licence 
and against the will of the Company. * In 
‘ eorum prajudiciuni et dcpaiiperatiopein nia- 
* nifestam,’ and against the term of the let¬ 
ters patents *ad damnum’ of the Com* 
pany 1,000/. 

The defendant demands Oyer of the Let¬ 
ters Patents, which ar:j sot forth in htre va hu. 
And thereby, alter naming the governor, tbo 
tn enty four, and ctinstituting a general txnirt 
of assembly, and the [lowers of elections of 
their officers, that the king doth grant, as in 
the Declaration, so far as there mentioned. 
But then they leave out 

“In the rlause of grant of sole trade.” At 
the end tliereuf, tiny have omitted this, 

“ And that the suid Governor and Ctmipatiy, 
and every part in liar, and several person that 
now is, or hereafter shall he of the Compan^^, 
shall have full and (Vee liberty to licence, lu 
form aforesaid, to and from the said £a.st- 
Indies, according to the orders, ordinance, and 
agreements, liereaflcr to be muile at tlieir pub¬ 
lic court.” 

On the recital of the clause prohibiting 
others to trade williiiut liei nce, under the com¬ 
mon seal, they leave out a part of tliat clause 
which is this, 

“ Upon pain that every such person that 
shall trade to and from the I'^ast-lndies incur 
the forfeiture of his merchandize he shall briug 
into the king’s dominions, contrary to the pur¬ 
port of this charter, which the Company shall 
find in the KfLst-Indies where they trai^ oad 
also of the ships wherein the nierchanduBe are 
transported, one half to th.'^ king, Uie other to 
the Company, and imprisonment of the of¬ 
fender.” 

Then follows^ clause or grant, that the 
Company for any conrideration or bei^tio 
be taken to their own use, may grant Ikmct 
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liwletlim patent, in the ISth^year of his rei^ 
did f^nt to them the solo trade, between the 
of Good Hope and the streights of Mb* 
getian, in the East-Indies: and did alsog^rant 

to4UDy merchant, atranger, or other^ to trade to 
^from the Indies. 

Then the kin^ grants to tlie Company, that 
Ihe king will not, without the consent of the 
Company, gire licence to any or irom these 
places. 

Then there is a dause, that none of the 
Company shall have a vote in the General As- j 
aembly, unless he have 500/. in the stock. 

After Oyer, the defendant pleads the statute 
18 E. S. c. , whereby it is enacted, that the 
seas shall be open for all merchants to pass 
Willi their merchandize wherever they please; 
and that, by virtue thereof, did trade as in the 
Declaration alleged, * prout ed bene licuit.’ 

The Plaintiff demurs. 

Before 1 edme to state the points and ques¬ 
tions upon which the question truly depends, 

1 desire to shew what are not the points or 
^hcstioiis in this Case. 

1 . It is not the point or question, whether 
the king, by law, can restrain any ot‘ his sivb- 
jects to go out of the kingdom. 

For the king may do so, and this without 
distinction of Christian or Intidcl country, 6cc. 
Jtic €t nunc^ as occasion may be. 

f. It is not the question, Vhrlhx^^r the king, 
by law, can restrain any of the king’s subjects 
to such a country or place. 

It may be done upon any particular occasion, 
as of war or plague. 

But from fiance to argue, that the king can 
grant to you and your successors for ever, a 
sole trade to siu'li a country or place, excluding 
all other his people, except i^ith leave orli- 
ceuce. 

Because he can restrain this or that sub¬ 
ject, therefore he can grant a sole trade to the 
plaintifl^ excluding all others but you and such 
as you licence for ever: 

Because he can upon particular occasion, of 
war or plague, restrain or prohibit any subjects 
to go or trade to such n city or country : 

That when there is neiti'ier war nov plague, 
tlie king should grant a sole trade to any j>ar- 
ticular person, whether bodies politic or na- 
tttiid, and restrain all others for ever. 

Can this he by the law alone r* 

If this ioundatioii will warrant it, though in 
this'case this biyvith Infidels, and upon that 
nound fiome diilerence imagined betwixt an 
IqUdcl and a Christian country; 

Vet, remetnlier, your reason or foundation 
doth not distinguish or make a difference. 

For, 

If because the king hath power to restrain 
or prohibit subjects to go out of tlie kingdom, 
or by occasion of war or plague, all his sub¬ 
jects from trading to such a city or country; 

Idi^ce this po\ver (you must agree) exteuds, 

M well toGhrisiiaos as inUdelSi city or country, 
vau K. 


unto them, that tlu^, and nobody dse,*ahdiild 
'Come thither, not trade there; and they db 
say, the defendant did come thither, 
trade; and that this is to the plaiptiffs damagm 
This defendant has prayed Oyer of the let. 
ters patent; and there are some things that am 
not mentioned in the declaration: butnotbemg 
upon the record, and appearing upon the Oyer, 
I crave leave to open them, that I may make 
use of them in the discourse 1 am to make; 
and 1 desire your lordship would pleaseto take 
notice of them. 

Ill the letters patent, when they come to ftie 
prohibition and restraint, the prohibitioD an4 
restraint is in this manner, which they have 
left out in their declaration. The letters pa* 
tent do prohibit the trading without a licence, 
uiMin pain that every su^ persoi^ that Shall 
trade to or from the East-lndies, shall incur 
the foifeiture of his merchandize, and also of 
the ship; one moic^ to the king, and theotber 
moiety to the East-India Company. 

And then there follows another dause,' Tlrbich 
is omitted also out of the declaration ; and that 
is a clause of grant to the company, that for 
any consideration of benefit to their own use, 
they may gi’ant licence to strangers or others, 
to trade to and from the Ea^t-Indies. 

And then there is another clause that it 
omitted also, and that is this, that the king 
grants to the company, that the king will.not 
without consent of the company, give licence 
to any persons besides the company to trade 
thither. 

the granting of sole trade to one subject or 
body politic, and restraining all otlieis, is the 
same, whether it be to Christian or Iniidel, city 
or country; 

And when you cite Stat. 3 Jac. 6, that enacts 
the king’s subjects shall freely trade to Spain 
or Portugal, notwithstanding the charter of4ii-' 
eor|)oralion granted to some merchants, and 
the prohibitions in those charters: 

And from .thence argue, that because therc^ 
were prohibitions or restraints by Chaiters as 
to those countries which w ere Christian, there¬ 
fore sucli a sole trade to an Inhdel country, re¬ 
straining others, is well grantetl: 

You must have it admitted, that such a grant 
to these countries is good and legal, or else you 
argiut from that which you grant not to be 1«* 
gal, to prove another like grant legal. 

Or at Icatt by the same argnments and i«a* 
sons maintain such a grant m sole trade to be 
good, whether made to Cbristiao or Infidel’s 
country. 

If then not being the point or question io 
this Case, 

IVhetherthe king can lawfully rntrain hii 
subjects to trade to a particular country or 
place, whether Chriatian or Infidel. 

The questions plainly tand shortly are: 

1 . Whether tlie grant of sole trade to the 
Plaintiffhe good by grant or not f 

9 . Hupposiflg that it should be, whether theu 
thii aation^bo Buintainablf or not f liiB 
2S . 
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. tiMnpc4ll3tawii6 SDOliher danse which 
I'VMIM, ttke notice of, ^at nobo^ of the 
tCkuifUif olioOld hove a vote inthe Cfempan)', 
mte he have aatodc of 500/. 

These cTeObes now bciite in the letters pa- 
iabk, and the UHeie patent beingf set forth upon 
thevecord,^ they are oeiromc parts of the cause. 

The defendant has pleaded the statute of 18 
& 8. and thereupon there is a detnurrert 

My lord, the questions that are in the cause 
Aie only’ these two: 

Pirs^ Ifhether or no this grant of the sole 
tihde to the plaintiifej be a good grant or not ? 
ilnd neset, 

'Secondly, Supposing it should be a good 
grat, whether or no the plaintiOs can main¬ 
tain thisaction, as now it is broa<rhl 

My lord, in argnment of this case divers 
thinj^ have 'been said in which I shall differ 
fforn the oflier side; but only take notice how 
ferthey may be of force in point of argument, 
to make the questions that are in the case to 
tiirn, as to the law, one way or other. 

My lord, it is no question but tliat the king, 
by law, can restraiti any of his subjects from 
going out of the Icingdom; for the kin«^ bath 
a partkmlar interest in the services of bis sub- 
j^ts; and therefore it is most reasonable aiul an 
imdoubted rule, I think, in the law, that the 
king min' restrain any particular subjects * pro 
*lnc et fmne,’ as the king* takes it to }>e most 
necesflary and convenient lor his service to 
restrain* 

Neitt, my lord, I do not deny, but think it also 
to be a law, That the king may restrain all his 
subjects from a trade to such a particular 
country or city, npon some reasons <fr occa¬ 
sions ; as in times of war, and tinjcs of plague, 
that I reckon by law may be done very well. 

Bat, my lord, that is not the question in our 
case; for the question in our case is a question 
concerning a «ole trade granted to a particular 
person, or body politic, (which is but otic parti¬ 
cular person in consideration of law) with a re- 
atraiut upon, and excluding all his otiicr sub¬ 
jects. WOW from what has been granted al- 
tUady, to argue that the king may grant such a 
sole trade, is no consequence at aU from these 
positions that have been agreed, t. f. from the 
ludiorify and power the king has to restrain 
hii subjects fVom gmug out of the kingdom, or 
to restrain them from trading in such a place, 
For, 

* First, As to the power the king has by law 
to lestmin his subjects from going ont of the 
kuigdom; though by law his power be such, 
yet first of all it is not a power universal to re- 
toram fill his peo|^, but to restrain this or that 
nan for his parUbular service, fur this or that 
iaitieuiar time. But to make a universal re- 
MUnint,' tint Umie shall go out but you J. S. or 
yowsuch a body politic, will go a great deal 
ftiitlter, than ever it has been b^re, or can bb 


Nstoffiip lord, That because the kii^ can 
lestraht fMidh in time of war, or in time of 
plagnOf IM therefere he can restram all his 
people^ §o4 Ibr fiterf except duck airfstteh 


particular men, or a corporation: that hiufit 
needs be further than ever any thing 1 have 
heard yet to be law, or could find any fbotstops 


So that 1 think there are no inferences can be 
drawn from these things, that can oonclode 
any thing as to Its particular point that noW 
we are upon, t. e. Tliat the king can giant a 
sole trade to any particular person and body 
politic, and their successors fiir ever; and re¬ 
strain and exclude all his other suljects fVoUi 
that trade. My lord, that will not be, 1 think, 
a consequence that con be drawn from any Of 
the positions that 1 have laid down. 

And, my lord, further 1 would observe tliis in 
the arguingof this case, Tliat when they lay 
down this as a general position, That the king 
can restrain his sulgeCts; there is no distlnc-. 
tion, nor is there any foundation in law for it^ 
betwixt going to mi infidel country, or going 
to a ciirisliaii (!ountry. For it is as undoubted,' 
the king may restrain any of his subjects, at 
the king’s pleasure shall be, or as there shsfff 
be war or pla^ie, and such other occasions as 
may require it, from going into a christmn 
country, as well as he may from going into an 
infidel one; and therefore if the argument 
have weight in it in this point, it hath weigfataa 
u ell to affect Christian countries, and the whofe 
trade abroad with diem, as infidel countries^ 

I and trading with them. 

I And there is no diflercnce at all from thin 
reason or foundation, that can be inferred, as 1 
can make. 

Next, niy lord, when they ar^nc and make 
us»e of the ‘statute of 3 .Tac. CJap. 6. which 
enacts, That the. king’s subjects shall freely 
trade to Spain and Portugal, iiotvvithstandmg 
the charters of incorporation granted to some 
merchants, and the piMhibitions in those char¬ 
ters: If they will say that those charters of re¬ 
straint were lawfuiry granted, then they do 
argue for a power in the king to restrain trade 
I men to Christian countries; which is a thing, 
under favour, that never was yet affii*med, as 1 
remember, but rather the contrary admitted: 
and if they say, those charters that were 
granted for restraint of trade to Hpain and Por¬ 
tugal were Hot lawful, because they were 
Christian countries, then the statute makes no¬ 
thing for them: for sure it is no argament, 
that because an unlawf ul charter was grantod, 
therefore another unlawful charter may be 
granted; or because that was Void, therefore 
the other should not be void; no, rather the 
contrary. , 

My lord, these things 1 have taken notice of, 
because they are matters that have.bben hisiat- 
efl on in the argument on the other side; and 1 
would lay wliat is not necessary out of llto 
case. And I now come io the great point of 
this case, and which indeed is a great peiiit 
in the consequence of it. 

First, Whether the grant of sole trade tw the 
plaintiffs, be a good gMt or not ? 

Andl humbly conceive, such a grant of a sole 
trade to an^r particular person, or body poHtiCi 
with a tostraintto aU others^ is against tue law of 
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tha, tend, and by the oommon law void; and 
this I i^U endeavour to prove from irood au¬ 
thorities. 

1 * By the .common law, trade is free and 
open for the kioff's sul^ects; and for that the 
hooks that 1 shaAcite are these, 3 Inst. 181. 

* Conimercium Jure Gentium commune esse 
\ debet, et non in MonopoUum et privatum 
^jiauculonim Quosstum eonvcrtcnduoi.; ini- 

* Quum est alios permitterc, alios inhibere 

* Mercaturam.’ 

The next book, ray lord, is Fitzh. Ni^t. Br. 
fo. 85. that says thus; * Note, That by the 

* course of coranioii law, every man may at bis 

* pleasure go out of the realm for merchanduic, 
*orto travel, or other cause, as shall please 
‘ faira, whlioiit demaudinglicu^nce oftlio king; 

* and shidl not be puni^ed for it. And the 
Btat. of 5 H. II. c. Q, which prohibited all hut 
the gmat men and merchants, to pass out of 
the.realm without licence, has therein declared 
the law, when it excepted merchants, that they 
bad a right to ^ wiJiout licence: but this 
statute is repealed afterwards by tlie statute of 
4 Jac. cap. 1. 

Then, my lord, there is Rolls, l Rep. fol. 4. 
the Taylor of Ipswich's case against Sherring. 
The words and sense of the b^ks are, * That 

* no trade, mechanic, or merchant, can be hin- 

* dered by the king’s patent.* A patent to Inn* 
der trade at sea is a void patent; a patent that 
only a hundred persons siiall use such a trade, 
is not good. 

Dyer 165. ^That every one may at bis 

* pleasure go with his goodsand cites F. N. 
B. for it. And F. N. B. 85. saith thus; ‘ Note, 

* That by the common law, every man may at 

* his pleasure go out of the realm for merchan- 

* dize, or to travel, without deraamling licence 

* of the king.* 

These, my lord, are the Books; and thus 
they speak generally at the common law ; and 
1 offer it to your lordship as a further reason. 
That the common law is such, notwithstanding 
all their arguments, in regard that the common 
law, as far as it is against ingrossing, is also 
against all sole trade. For, my lord, all sole 
trade is ingrossing, as I take it, with submis¬ 
sion ; appropriating trade and merchandise to 
a paitiuular person or persons, or body politic, 
e^ludiug ethers, is engrossing such trade. 
Now tb|t ingrossing is against the common 
law, and against tlie vei*y fundamentals and 
principles ot tlie common law; that, 1 think 1 
need not labour much to provt>, nor sliaU 1 go 
about to cite many books to prove that, 

That ingvossing any sort of pierchundize 
|s an offence at common law, vic/c 3 lust 196. 
And in the case Dw/tinm Rex vers, Cnspv et ai. 
here was lately an agrr*emeut betwixt cojiperas 
makers and co|>|kei'as- merchajits, for the buying 
of all copperas: these copperas* makers stionld 
for three yearn make at so much a ton ; and re¬ 
strain them from selling to any others. It was 
here adjudged an ingrossing, upon an infor¬ 
mation. 

Aud if a company of merchants shall buy up 
hem, iu like oiaoner, all the merclieodize of 


Spain, or Portugal, or the Curies, or other* 
town or place, for three yean to come; 
think, would be an ingrossiiig, and the cogi^^ 
tract against law. 

But then, my lord, to prove that sole trade 
is ingroasing, tliat. the nature of the thing 
must speak; for whosoever has the sole trade 
of buying and selling of such a sort of com¬ 
modity, or whosoever has the sole trade to any. 
particular country or place, has thereby tlie 
sole iiigrossing, and sole having of all the oom^ * 
modities of that place; so likewise tfaas he the 
sole buying; and all the people that have to 
deal atmijt the commodities that are to be veud^ 
and vented in that country or place, are at bis 
will and pleasure; and therroy he makes aU 
those his own, and be makes what price he* 
pleases, and orders and disposes of them, both 
as to value and every thing else, as hieowu* 
And thereby, my lord, 1 take, it must be in^ 
grossing; and every monopdizing of buying 
and selling, or of trade, is ingrossing, BiSi 
that only ingrossing is by particular agreememt 
and contracts between paiticular men, amoi^ 
one another, without the king’s autborij^ or* 
help of his letters patent; but monopoluwg 
is ingrossing under colour of authonty, by 
help of those letters patent that create them;; 
for the consequence of it must be, that they 
would sell at their own prices, and thereby 
exact upon the king’s subjects: and their pui* 
tent for the sole trade to the Easi-Iqdieiu in^ 
vests them in all the merchandizes oftliese 
countries, and ingrosseth all in their hands* 
Then if ingrossing by the common law be fcqv 
bidden, and it is uufawful to do it, all letters 
patent to authorize and help men to ingross 
must needs be as void as that, which is thee/id 
of ingrossing; and that is monopolizing, 

My lord, in the 3d Inst. 181. the case Cjf 
John Peachy, in 50 £. .3. who was severely 
punished for procuring a grant or licence under 
the gi’eat seal, that lie only might sell sweet 
wines in London, is a strong case for us. For^ 
my lord, this was ingrossing by colour of the ‘ 
king’s grant, and punished as a great offence; 
and the case of Mjonu|H>liea, that are reported: 
11 Co. 84. Moor 673. and in Noy, do prova 
that monopolizing is ingrossing, and the sama 
law that is against ingrossing is against mono¬ 
polizing ; and the suinc law that makes tbz 
one void) makes the other void. 

In Darcy’s case, wheiv a grant by p.itent 
was made to him for the sole importing from 
beyond sra, and the seihiig ot cards under a 
rent,,and prohibiting all ulhers to sell; tbeiw 
it \\ as adjudged a \ old grant. 

And tiie Siat. ot 21 Jac. cap. 3. does declare 
all inuiio|iolies to be void at common law; so 
then it this grai)t be a grant to yon, to ipgross 
or monopolize, 1 think it will be easily con¬ 
cluded to be against the common lew, and 
made void thereby. 

Next, my lord, that this grant of the wla 
trade to the East-Indies is against the apeient 
statute laws ut this land, | think is ^in alsu. 
As for tlie statute of MonopoKes* I diall cra.TO 
leave to speak of it by itselfi by«aod*lqre: Iml 
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18 By it i8 Bgmst the ancient statutes of this 
kingitom. , Mapa Charts, 9 H. 3. cap. 30. 
all merchants, if they were not prohibited be¬ 
fore, should liave their sure and safe conduct to 
depart out of Eng'land, and come into Kng’land, 
^ndstay, and gothroujfh England, os well b^’ 
land as by water, to buy and sell without any 
enl tolls, hy the ancient and just custom, ex¬ 
cept in time of war. And my lonl Coko says. 
That in this art, * Nisipublice prohibiti fueriut,* 
is intended of a prohibition by the public 
council of the kingdom, by act of parlia¬ 
ment. So that this act does in those words 
make our case: It says, ‘ Thc 3 'shall, if not 

* openly proluliited, have safe and ‘Siirc 4‘on- 
<diict:*’ and if that open or public prohibition 
must he l>y act of parliament, so it is probabU' 
a declaralion of the common law. Then hen* 
is no such in this case,^ no prohibition by act of 
parliament to restrain from going to the East- 
Indies, but the defendant may go thitlior if 
he please. The Stat. of 2 Ed. 3. cap. 9. 
‘ That all meroliants, strangers, &c. may go 

* and come witii their merchandize into Eng> 

* land, after the tenor of the Gi'cat-Chartcr.’ 

The statute that is pleaded 18 £. 3. cap. 3. 
^ That all meichants, strangers, and denizens, 
‘ and all other and every of them, of wlial 

* estate and condition soever they be, shall sell 

* their nieccbandizes from whencesoever they 
‘ come, freely, without interruption; and 
<>fiball have the .sea open to them, to pass with 

* their merchandize where they shall please, 

* without interruption, excepting to the king\s 
^ enemies; and that this act shall be observed 
‘and perlormcKj notuithstiinciingany charter 
‘ to the contrary, and that charters to the con- 
‘trary are of no force, but are to the king’s 

* damage, and to the oppre.ssion of the Com- 
‘ mons.’ 

Stat. 14£. 3. cap 2 recites Magna (Miarta 
and enacts, * That all merchants, alk'ns, and 
‘ denizens, may without lelt, safely come 

* with their merchandize, safely tarry, and 
‘ safely return.* 

Now, if so be, all merchants, stnmgcrs, ^c. 
shall sell their merchandize wherever they 
come, without interruption, and that enacting 
clause be large enough, as sure it is ; then it 
has an express clause, ’fhat all chaners and 
patents to the contrary are void, as being to liie 
king’s damage, anil the oppression of the 
people ; and therefore they are all by the par¬ 
liament declared to he void. 

The slat, of 23 E. 3, cap. 2, confirms 
the former stat. of 9 E. 3, and has the 
same clause in effect; ‘If any proclamation 
‘ or coniixiission be to the contrary, it sliall 
•be void.* The statutes of 2 It. 3, cap. 1, 
and IX H. 2 , caj). 7, confirms the two 
former acts, and enact, ‘ That all charters, 

* tetters patent, and commands to the coutrar^^ 

* shall be void.^ 8o that, my lord, those many 
statutes, as most of the old ones, being penned 
ii) geoertd (hut short) w<irds, and being in 
favour of tn^e, have been taken to extend ge¬ 
nerally, for the genera) and most large advan¬ 
tage of trade; though iierhaps some jiaiiicular 


trades were by construction mostly conoeriaed; 
as the statutes of the staple might be the oc¬ 
casion of making some partolTliem. But they 
do enact, as your lonlsliip secs^ in general 
words, ‘ That all grants and letters patent to 
‘ the contrary shall be void and surely this 
would have never been put in, but that in all 
times grants have been made, which the king 
has been dectMved in, and found them contrary 
to his ix*ai advantage, though they have been 
othi-rw iso {ireteridetl, and were to the oppression 
of the peojde, and therefore void. 

In the 2 lust. 63, my lord Coke, in his ob- 
srnntiori upon the consideration of Magna 
Charts, and the several statutes that were after 
that made in reference to trade, says. That 
upon this chap, of Mag. Chart, (to wit) the 
30th, this cout'lusiun is ncces.s<irily gathered, 

‘ 'I'liat all monopolies coiiccrnitig trade and 
‘ tradir arc against the liberty and freedom 
‘ grauttvl and dr^dared by his great tdiailer, 

‘ anil .'\';.unvt ihvers other acts of pavliauient, 

‘ whit'ii ..!<■ good cornulenlanes iipoii it.* So, 
that, iijy l(‘iil, I do not ofl'ei it only as my pre¬ 
sent thoiiglii?., but what has heeii taken for law 
hciTtofoiT; that those acts are of geiu ral 
extent, and all charters mafle to the contrary, 
are rp^n f acto void, and of no forcc^ 

My lord, they say it is true, if ive are a 
monopoly, then the law is against us ; but we 
are no monopoly. 

JiVif;*. My lord, to prove they are a mono¬ 
poly, that the m .\t thing, which, with your 
lordship's favour, 1 shall go about. 

And for that I shall iiist take the description 
that is of a monopoly, made by iiiy lord f’l'ke, 
inhtschap. of Monopolies, intlie jd Inst. 181, 
and if it is possible to cx«‘m)»t tiicm fwit of that 
description, 1 coni'ess then th**y have a .stronger 
case than I do hope they have 

A Monopoly (says hf'; is an mstitiition, or an 
allowance by the king, by his grant, com¬ 
mission, or olherw ise, to any iierson or persons, 
bodies politic or cor|)orate, (»f or for the sole 
Imyintr, selling, making, working, or using of 
anthing, whereby any person or persons, 
horiies |M)litic or corporate', are sought to be 
restrained of any fi*eedoin or liberty that they 
had liefore, or hindered in their lawful trade. 

First, My lord, 1 think by their patent, they 
have the sole trade, granted to them ; that is, 
the sole buying tiud selling (for merchandizing 
consists in buying and selling), and therefore 
they have the aule buying and selling in the 
East-Indies ; and they have consequently the 
sole selling of tlie commodities wlieii they 
come home; for none ei.se can bring tlieni 
home but them, if their charter lie good. 

The sole using of' any thing is a genetnl 
word ; and another part of this description, sole 
trading, is sole using of inercbandizes, lu a 
particular place to which they trade; and so 
they are within all the words sole selling, solo 
buying, sole using. 

Secondly, They are also within the latter 
part; whereby any person is hinilered or re¬ 
strained from any freedom or liberty taey had 
before, or in their lawful trade; For that it in 
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lawful ibr them, as I hope I shall make it 
appear, as L think, upon the patent {^ranted to 
seize the ships and goods of those that ti^c 
thither; aiiAthe bringing of this action is a 
sufficient proof that you were hinderers of this 
trade, and people’s going thither to traffic, fc^o 
I think, my lord, they come within every part 
of the description that is given in that book 
of a monopoly. 

Next, my ford, 1 think that all the evils and 
mischiefs that ai*e in the Books lakeo notice of 
to be in monopolies, are aNo in this case ; and i 
whatsoever hath the evils aotl mischiefs attend- I 
iiig monopolies, it is n groat and shrewd ar- , 
gumeiit, tliat that wliich iiath the etiect, hath 
also the cause. 

The evils and mischiefs that attend mono¬ 
polies, are. 

First, That the price of the roinniodities 
they sell shall J>e kept up, and raised higher 
than otherwise it would be • he that hatir the 
sole sale will keep up the price as high as he 
pleases ; this is one of the evils meiilioned in 
the case of Monopolies, reported by my lord 
Coke, lib. 11, fo. 86, h. the truth Avhereof 1 
think is evident enough in that coinp.Tiiy ; for 
the price and value of things they bring from 
thence, arc of their own setting, and at their 
own disposal. Nothing among men is more 
evident than that ; and, indeed, it must he a 
most wonderful virtue, and a mighty contempt 
of rirhes, that a man, who hath the sole coni- 
mwiity in iiis hands, will not sell it for tJic 
most In' can ; or not keep up the price, and 
make tin* most of it ; and in things that he 
buys, to he sure he will buy as cheap as he 
can ; and in things tliat he sells, he will sell 
as dear as he can ; and J think that he that 
has such a power must he a man of an extra¬ 
ordinary \ iitue, if he do not execiit€* it. 

Secondly, Another evil of monopoly is, that 
it IS *proprivato {laneuloriini quu'stu,’ u hieh 
is likewise mentioned in the margin of the 
book riual before, 3 Inst. 181. Now whether 
this trade be for particular private gain of a few 
or IK , I t.iink any man that knous any thing 
will he satisfied aliout it in his own mind, who 
considers the present state and condition of this 
company. It is not upon record indeed, but 
sure It is easily gathered as a coiiscquenci* ; 
and It will appear plainly by this rca.son to be 
‘ pro privato pauculorum qniestiifor trade is 
not in its own nature fix(*d and stable, but 
varying and altering, snmemmes better, some¬ 
times worse, sometimes beneficial, sometimes 
detrimental, according as the limes of war 
and peace, sickness, scarcity of this or that 
roinriio'iity in this or that country ; or the 
modes ami customs of the country, or the 
manners and habits of men do wcasion it: and 
the mendiants by their education and obser¬ 
vation,^ are those that govern and manage this 
trade lor the maintenance of themselves and 
their families, and the general good of men ; 
and direct and employ their ©states and iratfic 
into this or that pari of the world, as time and 
occasion shall give them best encouragement. 
t 


Bat a sole trade granted into this or that 
part of the world to one company, and of ano' 
ther part to another, sets up particular men 
that licad that company, but destroys uU oilier 
merchants and interior people; all shipping 
must be subject to the prices these iiiipro> 
priators of trade will allow them, nr else lie 
still and be destroyed, for none else must em¬ 
ploy them, nor can doit ; and so must all 
Iiiccsters of ships, for it is necessary to them, in 
ordi r for their livelihood, that they go such 
voyages, and these cannot go, except upon the 
terms that the company will allow o4'. So all 
mariners, artificers, factors, and all other per* 
sons, whose employments depend upon this 
trade, must be subject to their will and plea¬ 
sure : and of how great consequence that may 
be to the kingdom, my lord, does deserve con* 
sideration. ' 

Tliirdly ; A third evil and mischief in Mo¬ 
nopolies IS, that they are to the oppression of 
the king’s people ; and any body, 1 think, that 
has known any thing of late years about this 
company, that is, that knows their dealings 
with, and handling of their factors and servants, 
that got any thing in their service; and other 
peo]irelhat they employ, will find instance*: 
enough of their oppression ; and that will ■ be 
enough to satisfy any man, what kind of people 
they are: <i»r what a work is there, when they 
have any factor or servant, or any body else 
that has got any thing in Uieir service ? Those 
things indeed arc not upon the. record, but they 
are consequences that are visible to every bodv: 
and the troth of it is, in all patents for sole trade, 
so it will be. So that if the evils and mis¬ 
chiefs, which tiiecotiimon law forbids, and en¬ 
deavours to prevent, by judging all monopo¬ 
lies, ingrossings and solo trade unlawful, be to 
h(3 avoide.!, the evils and mischiefs attending 
their patent and sole trade are perhaps the 
greater, because their trade, is the greatest that 
ever Bnglaiid knew'. 

My lord, in Fitzlieibert’s Natiirn Breviuin, 
2122 , there is this said, and 1 urge it for this 
reason; because if so be these ai'C consequences 
of a sole trade, it emmoi be denied but these 
are oppressions of all the king’s people. Now, 
there it is said, that every grant of ilic king 
lif'is a condition implied in it, * <i,iiod IHitria 
‘ per Donat ionein non inagis solito oiicretiir 
‘ sen gravetur;’ so the Book of 18 II. I, 14. 
Gnnit Roy, to the charge or prejudice of th< 
subjects, is void : and tliercfm'e the king is de¬ 
ceived in this grant; and the grant is as well 
by tiie common law, us all these ancient Sta¬ 
tutes, void. 

ObJ. Ay, hut say they, this is not a patent 
granted to the advantage of a few, or for the 
raising of the prices and iiioiiopoUzing of com¬ 
modities, but 4‘or good government and x)rdcr, 
and the preservation of this trade, that other¬ 
wise would be destroycil: and say the>s there 
have been such grani.s lu;retofore to Turkey, 
Barbary, and olhW ]»luccs. 

Rep. It is true, my lord, this is said; and 
that patent does say, that it is for good order 
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and government, and the advantage of trade. 
But I pray, my lord will also remember what 
our Books say ooncerning such Grants and 
Monopolies, in 2 Inst. .540, that new corpora¬ 
tions trading into foreign parts and at home, 
though under the fair pretence of order and 
^vernmeiit, yet in conclusion tend to the hin¬ 
drance of tradfe and traffic, and in the end pro¬ 
duce monopolies. This is an old observation, 
for in the 1 Ith Rep. 88. b. in the end of the 
case of Monopolies, there are these words; 

* PriviJegia (luserc vera sunt in Prsjudicium, 

* Reip. thagis taiuen spcciosa habent Frontis- 

* picia, et boni publici prsetextum, quam bonac 
^ et levies Cuncessiones, sed prsetextu licito 

* non debcut admitti illiciium.’ Thoi^ are the 
words of that book; and there it is also taken 
notice of, that Darcy’s patent had a most glo¬ 
rious and specious preamble; for there it is 
mentioned, that the subjects might exei'oise 
themselves in husbandry and lawful emploV' 
ments, and that cards-making had made carcTs- 
playing more frequent, and principally among 
servants and apprentices; and therefore the sole 
making, and trade of cards-selling, was granted 
to Darcy. Obst-rve, says the Book, what a 
glorious pretext and preamble this odious mo¬ 
nopoly had. 

There is the ^ase of Here and Ivy, Mich. 
30 Car. 2. Rot. 403. A patent made three 
years after the patent giieii to the Company, 
and in imitation thereof, the patent is to the 
Canary Company ; and reciU's, that the trade 
to the Canaries was of great advantage to the 
king’s subjects at that time; and by reason of 
too much excess in trading of subjects there, 
our merchandizes were decreased in th€*ir va¬ 
lue ; so that the king’s subjects were forced to 
carry silver there to get wines; and all this 
happened for waut of regulation and good go¬ 
vernment, and thereupon the patent did con¬ 
stitute sir Artliur Ingram, and about sixty pc 5 r- 
sons mure by name. And all those that had 
been traders there within seven years for the 
value of 1,000/. a-year, should be a coitipaiiy 
and body politic and corporate by such a name; 
i:hat there should be a governor, a deputy- 
^vernor, and twchc a.ssistants, and names 
them, but to be continued by election, and 
should have the sole trade to these islands; 
that no other should haunt or visit tbe.se islands, 
and prohibits all others under pain of i'orlciture 
and imprisonment, and indeed follows very 
muclk the frame oi* this patent, with a fion- 
obstanie to the Statute of Monopolies. But 
liotwilhbtaiidiog this glorious preamble, tbi.s 
patent was soon aBerwardvj contlemned, botli 
10 this court, and afterwards in the parliamcMit 
ifbr the abuse of trade, and the regulation of it 
for the genera} goo<l, which is the thing that 
ia pretended; but few men can doubt what is 
realty 'intended by that; and no one I tiiink 
can 4loubt, what is the real intention of this 
patent ciniier the name of regulation and go¬ 
vernment : to ingross all into the hands of ten 
or twelve men is most excellent regulation and 
government. 


My lord, as to tlie other companies and 
charters that hare been granted, supposiug 
that all these grants were such as this, and 
used and practised as this is, it is no argument s 
that tliey are legal, or that this was goqd« 
For, my lord, it is well known, both by the 
ancient Statutes that 1 have cited, and by com¬ 
mon experience, that there have been in all 
ages and times patents granted, that were not 
by law grantable, but the king was deceived in 
I them, and those patents were void and of no 
I ibree; and therefore it is no argument, be- 
I cause there have been many such grants and 
patents in former times, that this should be 
good. 

I agree, my lord, if ever this' grant, or any 
grant h*ke this, had come in quesUon, and had 
received any judicial allowance to be good, it 
had been something; but otherwise it can be 
no infei'ence at all, because there are others 
this is a good one. 

But, my lord, to ke^ myself close to the 
point of Monopolies; Monopolies have been 
granted in the best of times; in queen Eliza¬ 
beth’s time, there was Darcy’s patent graiit^ 
then ; and it appears there had Wen grants to 
divers others oi the sole making and selling 
of cards, but when it was questioned, it was 
condemned. Statute 9 £. 3, cap. ], and the 
other Statutes before-cited, the clauses that 
^yi ^11 patents granted or to be granted con¬ 
trary to the freedom oi‘ trade in these Statutes 
mentioned, prove, 

1. I'hui such patents have been. 

2. That they dul foresee, and provided 
against, those that would be. 

The jtroviso m the statute of 43 Eliz. cap. 
1. sect. 9. shews also that monopolies were 
grantoil; but so far vicre lliey from receiving 
any allowance or approbation, tliat that statute 
that \va.s made in the end of her reign, for con- 
hrmatioii of the queCii’s grants by a special' 
proviso, does except and provide that it shoUld 
not extend to make good any letters fiaten^ 
tlkut did coni'cni any licences, powci's or pri¬ 
vileges, comiuonlv ealU d monopolies. 

'I'iie statute ot'Monopolies and this statute 
sufficiently shew, that there were such grants 
and that lliey were not allowed ; so that even 
ill queen Elizabeth’s time, and during her 
reign, di\ei*s such grants it seems had been 
made. But, my lord, if so be there hud never 
been any judicial allowance in times past for 
any sole trade, or sole buying or selling, thouglt 
there have been in ail times such grants ma&, 
yet that will be no argument that they were 
good, hut on the contrary ; and fuithei' the 
practices of these coinpaiiiW have been to the 
contrary, till within late years; no sole 
]iractise^ among them. 

But, my lord, ou the coiitrery, since thalj 
patents have been so granted, since that there 
is no judicial allowance of such; 1 would ap- 
|icul to them to shew wiiether there baft lieeni' 
any practice of these things. 1 do not suppoMt 
but that in Turkey and Barbary, persons nave 
traded tliat have not been licensed by tbe cm* 
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paniesy ttnd that continually hi alt times; but 
yet f think no-body will find any judicial 
opinion that has been given against them for 
it, or that ever any such patent was of force 
to restrain the subjects freedom of trade in 
those places. 

. My lord, I am apt to think, that tlie grants 
to those Companies, that is, the Turkey-Com¬ 
pany, the Barhary-Company, and the llussia- 
Conipany, arc like to this of sole trade; but 
yet ir it never has been practised to restrain 
otlicrs in this manner, it is rather an argument 
against them of the other side ; hiit they have 
never dealt thus, nor used the clause of pro¬ 
hibition as these men do. For, toy lord, who¬ 
ever thinks to make aUy conclusion for the 
preservation of such a sole trade by a Company 
with a restraint of others, because such patents 
and charters have been granted to other Com¬ 
panies, will Irave but itulc reason so to do, if 
lie consider what a difference there is between 
this Coinjiany and them ; for, my lord, these 
cKimpanies did never set up for a sole trade, 
though there be such words in the patents, they 
never used them, but have always used their 
trade quite contrary, and in another method in 
a commendable way, and 1 think in a legal 
way; but not so as to warrant any thing of 
this, that is here pretended. Theretore if your 
lordship please to give me leave, I would ob¬ 
serve the difference betwixt the way of trading 
tliat those other companies have, and the trade 
of the East-India Company. The companies 
of Tuikey, Barbary, Russia, Muscovy and 
Ifamburgh, nor any other, tilt of late years, 
did ever trade with a joint-stock; but the 
memlicrs of the said Coiii])any, every man 
used his own trade, bought and sold his own 
roniniodity, used and employed liis own factors 
and sereants; and the Company took some 
care to send out a consul, or some one to bi; 
their agent, to preserve tiie trade, and by small 
im)Kists u|Km the commodities traded fur, to 
provide for sucli olhcers: which imposts or 
assessments were made by by-laws and regu¬ 
lations among Ihemselvcs. They take care the 
markets shall not be over-clogged by the com¬ 
modities they send out, which they do also 
by their own orders and by-laws that arc 
made among themselves; they only order 
what ships shall go, but leave the particular 
members of the Comjmny, ciery man to send 
what he will upon his own account, and appoint 
who he will to be his factor, and to bring over 
^vhatcommodity he pleases: they trade not 
upon any joint-stock, or the stock of ihc body 
politic. If yon deal with any of them, you 
know the particular person you ha\e to deal 
with: no man is refused to lie of their (Com¬ 
pany, that has a mind, paying some small 
sum of money for his frcfulom ; and whoever 
is of the Company, has a vbte in ordering the 
affairs of the Company. But now you of the 
East-India Company ingross the sole trade 
into the boily-politic; you have a joint-stock, 
every man whether merchant or not, if he can 
buy sucha shate itk their stock, is of their Com¬ 


pany. The Committoe manage, and the 
must submit to their pleasures and distribution: 
those few of them which hav^e the most shateSi 
have the disposal of the whole stock; no mem¬ 
ber trades, buys or sells, or has any thing that 
he calls his own, but only such a share in the 
stock; you suffer not the members to trade 
w ith their own money, at their own discretion, 
or to employ whom they please, this you do 
not do; you suffer no man to have a vote 
among you (and your letters patent have such 
a clause that none shall) but he who has 500/. 
stock; which 500/. no man can acquire, un¬ 
less he pays 14/. or 15/» for it, two and halt 
per cent.-or some great sum. that by the 
very foundation, they can have no more per¬ 
sons in their Company, than they that have 
500/. shares; and these shares being engrossed 
into few hands, they have all, and call them¬ 
selves the Company. So that man that will 
not be deceived by words, hut distinguish 
Ihirigs different one from another, will dis¬ 
tinguish between one company and society, 
and another; w'ho are ingro.ssers, moniqiolizers, 
and who not. 

The Tiirky Company and the rest like it, 
may be truly said to be managers, regulators, 
and impro\ers of trade. They have no joint- 
stock that they trade ujion, they ingrqss not, 
they admit every man that will, to be free of 
their Company, to trade with his own moneys 
his own credit, ami buy ami sell hi.s own, and to 
employ whom he pleasetli; ami none among 
them, under pretence ofgovcrninent, regulation 
and preservation of trade, makes unreasonable 
advantages. 

But this invisible East-India merchant, the 
body-politic, covers and countenances some 
few men among them to ingross, buy and 
sell at their ow'ii rates, and that exclude all 
otlicrs ibr the great and excessive advantages 
of the few. 

The other companies, as the Turky Com¬ 
pany, See. have not any sole buying or selling, 
nor exercising any sole trade or ingrossing. 
Every iiieiniHir of these companies, which arc 
a mnltiiiide, and every one that is not, may, 
if he will, be a memCcr, and no man is'ex¬ 
cluded. 

But this Company is quite conliwiy, and 
Ibertfore (il’ever any W'us) arc great ingrossers 
and monopolizers of trade. I do not ai'gue 
nor s|>eak against ('ompanies, nor regulating, 
nor managing trade, wliieh was llie true in¬ 
tent of the jiatent; such as 1 have mentioned, 
and i.s virtuously and commendably practised 
in the great l.'ompanies of Turky, Muscovy, 
Hamburgh, and others; where the uieniberK 
of the (/ompanies trade ujKni their own parti¬ 
cular stock and estates, and no merchant hin¬ 
dered or denied to be a member, that desire's it, 
paying its ordinary fees of admission: but 
against the invisible inei'cbanl, this politic ca¬ 
pacity trading in joint -stock. 

Suppose a like patent to any one, or two, or 
three men, farmers or partners in their private 
capacity of this sole trade : and they had the 
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management of it, and hereby possessors of 
such vast Wealth and merchandize:. What 
would this politic body (1 mean the principal 
members, tor the boily cannot think or have 
sense) judge of this ? 

Perhaps yours is iiiiii'li worse; there a nmn 
should know with whom he dealt, who wore 
his debtors, and how to come at them; but 
dealing with you is a kind of dealing with spi¬ 
rits, an invisible body, 011 I 3 ' subsisting in Intel- 
ligentia Legis. Tlierefore being so unlike the 
other Companies, and so contrary to them,you 
have uo countenaufe from them; but though 
they are gtiod and commendable, you are iu- 
grussers and monopolizers. 

This shews the great and vast didercnce be¬ 
tween the one and the other; this shews that 
you, that are the East-India Company, have 
the sole trade as a Company; and whoever 
buys in niunv stocks, lias as many votes as he 
has bOOL in the stork. 

There is no such thing in any other Com- 

S any, but quite otlu^rwise in all these respects; 

lit hereby it comes to pass, that he that has 
so many shares in the stock, has an absolute 
power, hy having so many totes. 

The invisible body or corporation perhaps 
trade for 1 , 000 , 000 /. per ann. they gel into 
their hands to sell 7 or 800,000/. worth of mer- 
chaiidi/e at a time; the thrive last sales they 
made come to 1,800,000/. nobody hath these 
commodities but they. Is this trading, and 
1)0 ingi'ossing or monopuli/iiig? It is their 
VI ondeiful virtue then, hatred and contempt of 
riches, that makes tliciu uot to raise and in¬ 
crease values and prices, and he as rich os they 
please, if they do not do it. Never was there 
Mich an instance of so great trade in England, 
but none of your members buys or trades at all; 
auy man among you, whelbcr he be merchant 
or not merchant, citizen or gentleman, or what 
he will, if he has a stock, his stock goes by thi.s 
joint-trade, but it is a few tiioii that manage 
the whole as they see best; no man employs 
ships or workiTK 11 ms he thinks most coiive- 
liient; but you aic one great trader in this vast 
trade, which is indeed one quarter part of the 
trade of the whole worlil. 

My lord, this being then the great diflercnce 
between this trade by a joinl-stock, and in the 
Company as a body politic, which is hut as 
one entire person, having the trade entire to 
himself, and the trade ol particular members, 
under orderly regulations: 

It is quite a different and distinct thing from 
any thing, in any of tlie other CompRtiies, that 
they would be likened unto to obtain their own 
emjs : nor is there any reason to make them 
like one another, fur the whole matter is carried 
on distinct in both ; the one is a sole trade hy 
a body politic, the other dispersed througli the 
memlicrs, according to their own discretion and 
occaaion, under regulation. No man, if he 
comes into the East-India Company, can traile 
among you, or vote among you, unless he have 
500/. stock; and ii‘ be do not come in, (since 
it is according to your constitution, that every 


man should havens many votes as he has 500/.). 
his vote is like to do him little good, if soBie 
tew men in the Company agree against it. 

And besides this, my lord, in tbeTurky 
Company, where they trade as distinct mem¬ 
bers, every nmn knows his creditor and .hit 
debtor, b^ause they deal in their natural ca¬ 
pacities ; but you trading in capacity of almdy 
politic, ev^y man that trades with you has a 
creditor or a debtor, be knows not whom. 

And it is a great mi.schief, when persons know 
not how to sue or how to deal with them; for 
take theih all a-part, they arc as just and as 
I good people to deal with, as can be ; but take 
them together as a body, what more hard to 
deal with than a corpoiatiun i' 

My lord, we have seen the instance of these 
things in this Coiniiany, in a tew days they 
having so great power, lhat. iiouc could contend 
with them, and soon atler so iiivisihie, as well 
as low that no dun can find them. Tins we all 
know very well, my lord; and 1 instance in 
this to show, that wlitroas they would lie 
likened to other coiiipaiiH's, which were created 
for the presevvuiion aud lieneiit ol' trade ; and 
the naeiUbers of it arc under the regulatiou and 
government of the Company, but not as you 
are ; they are traders, your intinbers are none, 
you are only the body jioiiiic, the invisible 
merchant, that no one knows wheie to finil; 
and a body politic, in judgment of law, Iizn 
iicithcr soul nor const leucc, aud yet forsooth aine 
traders. 

1 only iiLstancc in the.«io iiiing.<, to .shew that 
sigiiities nothing whicli you did insist upon, 
that there arc othei* companies tor tvade; for I 
say, tliat they art? good and regular, anti not 
tnuiiopolizers, for they do not trade in such a 
manner by sole buying and selling, but every 
one trades as a particular inen haut; but you 
are otherwise, your IkmIv politic is the solu 
merchant, and none of your members can 
trade, unless a particular servant, |K*i-liap8 to 
save charges, yo.i give inrn leave to buy or 
deal in some hale things; nut all others arc 
quite c.xcludctl. 

]>ly lord, having thus shewed you the way 
of their tiade in .sole buying uini sole selling, 1 
shall now, in the next plact*, come to tiie8taiiita 
ol Monopolies, which is the stulntc of 21 king 
Janies, chap. 3. and I hope 1 shall jilaitily shew 
you, tliat they arc within the words and mean¬ 
ing of that .slutiitc. 

By that sUtute, >iiy lord, it is enacted, ' That 

* all monopolies,oonnuissions, giants, licences^ 

* charters and letters patent granted, or to be 

* granted to any particular persons, bodies po- 

* litie or corporate, of, or lor the sole buying, 

* selling, niaking, working, or using of .'my 
‘ thing within this realm ; and all proclaiiia- 
‘ lions, inhibitions, restraints, warrants of as- 

* sistancu; and all other matters and things 
‘ whatsoever, tending to the instituting, crecl- 
‘ ing, strengthening, furthering, or counte- 
‘ nancing the same contrary to tne laws of this 

< realm, are and shall be utterly void and of 

< none effect. 
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«And that all persons, bodies politic and 
f corporate, whirh now a'‘e, or hereafter shall 
« be, shall stand and be disabled to have, use, 

‘ tAercise, or pul in use any monopoly, or such 
‘ cummission, srruut, iioenee, charier, letters 
‘ patent, pruchuuatioris, inhibitions, restraint or 

* other iiiaitcr, or thiiij^ iendiiit^ as aforesaid ; or 

* any libtMty, power or faculty, grounded or 
‘ pretended to be^roumled upon lliein.* 

"J'heu, my lord, theic follows the clauses of 
i'urleiture oi’trehle damages the party grievcjl, 
by the using of any such monopoly ; then there i 
is the clause about new inventions and soino 
Ollier tliiiigs ; then Cannes the Proviso concern¬ 
ing Corporations, of which som«- use liciiig 
iiiinle in this ease, I shali leave to con¬ 
sider it disinictly. 

Provided also, and it In rv IrV enacted, 

* That lliis act, or .my tiling :}i rtm contdineil, 

' slia!) le/i in any wee exieinl o.' Iv prt'.udicial j 
*■ to ibc ( !ly of London, ■ <;r.t,ty corporation, 
M‘oiii|raii\ or f'.'llou.‘-l. p •-1 e..;, iiit, tr.nii*. oc- 
‘ cup;;lioii oi iiiv y, '‘V to any cd.tipanics or 
'societji'' of incrciiasrs, wtinn the realm, 

‘ erccfcd ihr the o»'iii;ie>':u)ee, enlarging, or 
‘ onlcn.ig oi' aiiylr.ile or merclmiKlize ; ind 
■ that lb' s line ( harirrs, coi'porjiiojis, eompa- 

* nil s, h do’.y-liips iincj .-,ueif ;ie>., anti tlieir liiier- 
^ tie-i, pii. s, ponejsaiK* inn.lunities shall 
^ he a.nl e'jutime' of lik<- fotve and cihci, us 
^ tlicy Wii\' hdore tlir junk'i';; f: iliis.icl, and 
^ no uiii<‘i‘, aiiv thing m ilo-.. iUt lo iiie emnary 

I’lic iie\'» L'loviso cxis iidslo ikilcius gianted, 
or to he grained lor inniting, inaking id' sult- 
pelrc, and idhees, uliieh do notioncein ihe 
case 111 ijnestion. 

liy the descrqilloii of a IMoiiOjxdy, which 
1 have hi fore, oin of my lord t 'oke, slated 
and cxpicsseil, this sole irndc gianted t.i you, 
anti (lie excliision of ail otln rs, is a Mo¬ 
nopoly wr.iiiii that (lesi'njdion, as 1 leave be¬ 
fore siu wii that their 1 h.trier is dinelU ton- 


import them. They ha\e likewise the sole 
using ; for thev^ have grunted to thr.iu the sols 
tiade, which iii« ludes all huying, itiling, sole 
using, that appnt|inutes ull to Iheinsolvc^, and 
excludes all olln rs. 

How then, my lord, cen any man read this 
act ol‘ parliaiucnt and their charier, and com¬ 
pare them together, but he must at tbe same 
time conclude, that their charter is contrary to 
w hut is enacted t here ? For the act of pui liarncnt 
does say% Tliut all letters patent granted to any 
person, or body politic, ihr the .sole huyiug, sole 
Si I ling, or so!e usiiiiiaiiy t!uiig,;uid all prockniia- 
tioiis, rest' uii'ls and iiihihitions to the contrary, 
and ail (»l!ier mul;ersand things touedangthere- 
uiito, arce.onti iry lo luw', and utterly void, and 
ol'inmc e/icct; o hy, ihcn, they have hy their 
grunt, the sole Inlying, sole selling, and .sole 
lining of tiiis trade; ilurcfovc ihty Rit" ijinte 
eoidrary to vilial is me enacting* wonK ol lids 
act of parliuir.ent. ^’10*11, my' lord, ii’ th«y are 
eonlruiy lo the enacting clause of tlieact, tlicn 
»!u .i- hopes )..usl fe, liiat they are saved by tho 
prov iso. 

lovdlV.ie, in bi:i comment upon tbw 
act m nisi. does siiy this Act is forcibly 
ai.il vehiTiicpily jn u'-iecl for the .sup;n‘essiOii of 
i ail nionopoin s; ami liie word ‘ sole using,’ ii 
i there said to b “■o g< uere). rs ii.v n onopoiy<‘'in 
; Im' r.'iiireil h n s- i,; pr within tlie lO'M-li oi tins 
; si'imtc. 

. 'flic word, ' any thing,’ .shews also tlie gT* 
j iicral .scope and iiiieii-., iliet .•oih ng sb<‘nld nr- 
e\eliid(Ml ill'll w'asuMoin'poly ’ .or inonopelierf, 

I in Limes pa^t, were evei wiihiint K \v, bui nev/^r 
I wilboul filends. And h it be .so penned forth# 
siifiprtssioti of all, it ongiit to have a largv *amf 
I yeneial (‘oiistructioii. 

01 ';. iiul llien let us see whttlier they arciu 
tin* saving of ibis Proviso. 

’Jilie Pioviso i*:... epts charters to Cuni])uiiir» 
Oi SOI lilies ot' iiierchr.iiis witlun ibis vcalni, 

I eteeU'd io! tbv liMintenanee, inlargeiueii!, or 


truly to tins Act. My loid, liiNt, Th.it they 
are vviilnii tbe euiiciing % iaii.-M- of this Act ; 
this, I think, l>v I'onipiiring \\liul. thi'v iduiui 
vvjtb tbe mueliiig claust* will plainly appear 
] need not now' stand so mueli upon the word 
Moiiopolv, wliellier by w hat I hsu e said, I 
have piiwcd them a i\lniiopoly or uo ; but by 
the otJier winds oi' llie. statute, laipposing that 
word monopoly was <Mit oi' Ini' iCi, vet they 
arc within It : foi the Act of Parliuiiieiit liaviug 
Ibt words of sole selliug, or solo buying, or 
sole using of any thing; if tbe\ have the .sole 
huying oi sob; belling, or sole using of tins trade, 
then tiiey are mos^ pl'Uiiily, 1 think, vvitiuu tbe 
enacting words of ihis act o|’purUuineut. 

Now, my lord, that tbcir Chuiier is directly 
contrary to the enacting words, 1 must also 
tbereni rider inysell toibe words oi the charter, 
wliicli has sole buying ; for all others are pro¬ 
hibited so mucb as to come and g'o from und lo 
the iiast- InduN without their hconco. It has 
also soil' selling ; for ull otlierb are prohibited 
to import any commodity from thence into the 
realm ; and they cannot sell them, except tliey 

voi.. X. 


I 


ore.ioring id trade or mercliaiidi/e. 

ius/i. TiiH I'roviMi extends net to this 
chart or. or any leUers patoiii that were not at 
the tune «d'the making of this a..;L; and that is 
the fn-si ihiiig that I oHcr, why they arc not 
w ilhi.i the re.ich td’ the Proviso, liecaiibc this 
Piov»so docs not extend to any let lei’s patent 
after the net of parhaiiieiit made, hut only tiie 
Icllei's pateiU before. For the Prou^o says, 
‘ 11 sliail not extend, oi he prejudicial to any 
‘ tow n corporate,’ coucerimig any charter 
graiitefi to them, 6ic. or customs used hy them, 
or lo societies creeled for the maintenance, in* 
laigement or ordering any trailc or nierclKiii- 
di/.e. This does extend to those that were 
gi anted or crecteti at the time ot tlic inaLn;^ ot 
llie act; and there are no words of savin?, 
any that should licrealter be erected. ./Vnd tlia 
word hcrcaflei* would as well have been ui tliy 
clause of saving, as in the onaeting clulibe, il tt 
hail lieen intended, lint the following words, 
eoncludiiig this Proviso, shew it la.'or 
the Proviso goes on, and SHy.s, Thai the sanic 

charters, customs, corporations, lollowsUips and 



435] STATE TRIALS, SfiCUATitrslI. 1(^34. -TAr Great Case of Monopolies: [4^6 


socioiicR, and lUeir libfrtic'S, \r. sIji.U ninl 
continue of such iinre nml rrtirl. as . uoir 
before the inakiuij-ol this aol. ai (3 i .» otlu i. 
This tihotvs, liiar il.ul vluili tin- 

Proviso, was thai ohieh 1 »r« iKv loakiii^' 
of the act oiiU ; aoil ilu.s .an! roij- 

chides lioir Tiovi'-o. Now hnti «miI\ ('\- 
temling to tliove that ihc ii \%eii*, and to Ii;nr 
them as they weie, to Ica^r tlu’ir 1 ha> irih ami 
Companies,‘their pou n s and pn\ih} 4 e.s. in the 
same state anil condition as they ^uie heforr 
the art, c.in never have any n lereiu e to \» hat 
should be after. 


have ei'prcssod it in yotivderlarallon, ' totum, 
‘ ilite^Tum i-l solum f^oinmcrrimn el Nego- 
‘ tialionnn habere, nti et i^audero ;* and to 
exrhide not only all straiiffers, ’hut all your 
oun nirinhrrs. to have any distinct orse|taratT; 
trade n]!(in his oun aecoaid, evreiit a little 
to |ny and excuse ^ on of rliaro'cs, and 
ih.erihy in;*‘ross all tliat vaM i;iiai,titv of iner- 
i haiidi/es, the many hniidred thoitsaiid pounds 
utM'ih you hriii^' in or carry out. In whom 
i> the propiMty ' In the corporation. Who 
hii\s ami sells alii’ The eorporalion. W'bo 
I are the dditois for the monev' that buys 


The bt'trinnilip* of the Proviso sjivs. tin*, art | .aid ]irovnles these men handi/< s * The hody 


shall not prf,)ijdiee them : the com>|(t>ioii s.:\ .s, 
they shall ho as they were hei'oui tiu* .u't u.is 
made; therefore they must haMlnda heiai*- 


]»ohtie, the rorpoiatmn. the inv‘‘d»le body. 
\'i ho shall Ik* sued for ull tlu M* ilehtv;!' 'rlie 
ho ’y pohlie ; sue them as yon can, theyuil! 


hetlire the ad, hut no words heiini ixninl to | iliiM-r hi* loo on-at amltMorieh to eoiUenduilh. 


those that tlieti had not a beinp 

And, my lord, the next fbo\ iso for priiitini^, 
sall-jietre, oiliei s,'\:c. ihai is to Uiis. liirlher 
slieus this to he the riuMiiinc ihis Proviso ; 
for that expressly provides, 'I’lnit tins aet, or 
any thiiip tlien'in eontained, shall not extend 
to any i»Timt or pri\ iicpO heretolore made, or 
hereafu r to he made, of, tor, or eoneoniinyf 
prlniinp. Tf then, the former clause had in¬ 
tended to ineliide any letters patent that vvere 
after to he ^raoti-d, it would have had iIh m- 
words, ‘ To he <.ianted as well here as in the 
‘ clause that com, s .iftenvards.’ 

JJiit. my loni, sajipose this not to he a siitli- 
cieiit answer to this Proviso, hut that this I*ro- 
viso shall he construed to extend to companies, 


oi else ill that eoiidilion as you know not how 
or w lu re t<» have them. 

Anirivisilile body, subsistiuj^ only m inlel^ 
/tiffin'id a body politie without si»ul or 

eoiiseieiiee, as the law says it to be. 

W V hav'c seen them in a year’s time, in both 
tlii'se quail heat ion V, so preal as sc.iree any man 
would eoiiteiid vvitli them, so invisible at ano- 
llwr time, as a dun would sc'aiTo find llmnt ; 
till'* smely eaniiol he I'or tlie maiiilenanee oi 
Ini.uueuu-nl ol’trade, to d# al with I know not 
w liom. when' no serunt^ or person subsists. 

It is. indeed, I’or the luairitenanee of tin; 
('om|iaiiv \s trade, to (‘ii.nhle sotne of them to 
ij:et 10 or 'JO,(':<(>/. per imniim by it, ami to 
k( < ;» tin’s vast lisule in a few hands. lint sunt 


charters, jirivjie:;es, and imniunilie.'-, <,aaiited | tiisU is not <d tin trade tlie Prmlso intends; 
after this act; yet the* plaintids are not within 1 restraining to tiie hmi\ politic, which is but 
this Proviso, nor the savinp’ of it: lor it i ,x-j one persifU, or many in jiasinersliip, is quite 
tends Old V to companies that an* i’or the main- ; c'oiitraiy to the ('iilari'i ment of the Proiis'i 
teriaiiee, iiihrp’einent. or orderii'i;-of any liade i iiM-ntioiieil, Am! tluiefore to say yon arts 
or luercliaiuh/e, and to their p<jweis. \e. tiia.i wliha. llu* ‘avinp* l y this Iboviso, a rornpant 
they have to that end not two eempanii sclliai , n* \ d 1 .i the mamir panee and iidarpemeiitol 
are erected to htive a sole trade fiy ujd.it sio' f., i trad , v. lun \ou re* uaiii ell hul xourselves 1.^ 


or stock of the corporation, to i xeiiiue :.1J ot! 
from having any thinp' to do in that tiad* . (i 
doe^, and rtasuiKibly may hr intended lo« 1. i.d 
to all eouipanies tliiit are for the UMinn-M.'.n *", 
increase, and well-ouleiinp; of ti.. !; ; as tin 
^J’m ky comjra!iy% the Musrov \ «'unpany , ihe 
Itiissin company', and nainheioui'.h e ;mp.m\ ; 
and those llnit I have heen sp. .iknu.: of, (;< .i 
trade not us bodies politic, ui* a jelni sh»< I , l.u. 
cvi ry nierelianl that vvill, may h" tioreof a 
inemiicr, and every member tin ivi t trades 
iipo'i his own private slock and areoi»id as a 
liiprchant; hot not to this com[i:uiy , who, iu- 
stcJid of orderiiiLf the trade, nulcavom to hrinp 
tl;e sole tinde unto il« mr>c}\(‘s 

Thereloie, luy lord, these arc tin i eii iia.m’., 
that are within the ixceplloa savid from li:c 
penalties of this act ; hul we must oe a^ sidy 
as the infidels ihey deal with in lhe^.o ic.atuVs 
not t' disuni»ui.sh hetwi.xt t)u?se eorpnralion.s, 
and their mana^^emeJit and yours: they i xebulc 
none from trade, they trudi- not m a politic ca¬ 
pacity, in a sole stock, hut every man is a 
vnuler upon his own peiudiai*; hnt you take 

upon you in your politic cc]»acity as you 


I . 


Ir.'idf, s('.;ms ;«i la* a eoiilradii lion. 

A)it! i >r ihe follow iniif words in the fh-oviso 
• tti eidf 'iisi* ol .Miy iiadeor meiehimf!i/e ;’ .i 
voo s'ly • o;i ar* s.-M-d wiihni the evteiil .»t 
i tlies*' wOld', Ibeii y,\ must make a eoustiue 
j (om (.1 ihc ' woii’.sln this ‘.ense ; 
j 'fhiU. onh liii!;* irjMle or un reljandi/o/is ev- 
» ludm:; all otheiN. and lul iiiv* ti»e vvhele (<> 
I oM'vidve'^ A iiM.s! exedi' Mi orderinij that is 1 
llet tin* ‘ciise oflhesc winds in Ihi' Proviso 
tosiivi* to ll:*'errporations and fi'lfowships 
of arts trades, oerupati(»ns and iiiyste> ies, and 
to eomjnmies oi’ m< reliant^, the powers and 
auliioriiie'. th: t liiey had for the inaiiiienanee, 
iut;ii'..^utu .11, orordeiiiii^ /»' Tiud< ; 

IJv taking e;ue licit eomiuodilies were Im- 
r s^ry and rii;iilly iniule. witliout fi-aiid or 
dift'i., :i>. to ihe i;oodiiesN or cxeellcucy of tin' 
eomioodily, (;i deceit in tlicir measures or 
qiiaiuiiy ; 

H'liat till* servants and younger .sort were 
honestly ninl iiidusirioiisly educated in tlieir 
trades and iny si erics, by the masters and elder 
son ; 

'fo place and keep {food order aud decoat ra 
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anrioiigst lllos^^ ofthr same ukjslery suiil Inulc; 

F(m* assembling- and consulting- for the com¬ 
mon j^uo'I and inima«;-pnicnt ol’lheir respective 
trade.4 and enjployinenis. 

This is that which the Proviso excepts and 
provifles foi-, riotliira w*l:; trade in a conii»any, 
in a joint stock, exchidiiii;- all others, as this is. 

For the, same exei-plion is also for the inanu- 
factiircsthat arc mentioned jijst before, as new 
iineiitions, uml the society of any cruft or 1113 s- 
tcry ; these alsi> are under the exception, 
vrhich does still expound them to lie me ant of' 
that rej^-nlar, diu* order and t>'Ovcrnmcnt in 
conip.mics, lor tlie due re«'ulatini»* of trades 
und mysteries, that is, hj^ imikint;' i 5 \-htws to 
take cure tiiat their wares he v\i ll and sidistaii- 
tiall3 that the 3-ouu^'cr sort he ohediunt 

to the elder, and the elder instruct the youut^er, 
and not ojijiiesN them. These arc the laws 
that they have power (and it is fit they should 
have) to uicike lortlu* maiiti^euient and incrisase 
of trade. j»ut to have a sole powi*r over trufle, 
and an interest inithy a joint stock, to iiij;ros.s 
it into one iiiaifs IiuikIs, or into the hands of a ; 
hod\ politic, whudi is hut as one piTson in law , 
.uid 111 this luannei to Irailc under the pretence 
of order or j*oyd i»o\enMnent ; this, under 
iavoin, was never iiuant or intendi'd Im this 
exception in (his act, Tlicii !‘orc that uh.cli 1 
have beiorc expressed, is the sense arnl inean- 
iiiij; of this l*rovifcO, and not the liaviiiLV the 
Roif lirtilc excluding'all others, us here is eii- 
Jeawnned and desipjcdlo liiivt-. 

31y loid, in the Tat lor of Jp^wich’s 
11 {Uk .01, tliat cninpant' of tuj. 1 irs p.v do a ! 
l>V-la\v to exclude lat lor*, from e'.'j:! or- 

tisin;,'-tin.ir trade uitliin th<‘tou'n of ipswirli, ■ 
iink.ss liiey present theiiixelves to the masli r i 
and v\ardeiis of the eonipuny, and tlirec i.t’| 
them admit them to Le sodl dtiit workmen, ‘ 
and proved llie 3 ^ h.ivi* srr,i r| se;en xtars ut i 
least o-s apprentices, and then admiti*."! hy (he ; 
master, and wardens, und on::i] anv ; and il‘; 
an} did oUend m any p*art, tluy .sliouhl lorleil . 
so miudi to the cvimpany. In this case there 
scuned to he a ^’ood end and mcaiiiiijf to ex- I 
dude iiistidkieiit workmen, ami to ciice!ira;;-c 
p;(K>il OIK'S ', it ;>-eo»l order <»iic mi;.;'hl think. 
\clso /laloiis and careful were the jiid^LS ' 
?heii, lest imdcr any prcteiiee ihi v should 
exclude iiitn irom lliiir lawful trades, that; 
tin \ udjiid^i d tins a void h^-law', astciidiui; in 
the purview of it, 10 restrain men of their ' 
freedom in nsim,'- ihtir trades, and introdiscm:.;- 
oppression of the youno'tr.idcsinen l»y the old * 
and I jell tradesmen, and to suhvert the lilicriy 1 
the law ffives. Aud in that very case it was I 
adjudg[<'d, fo. 54. I’hat ordinanees for the | 
|rood order and government of men, of trades 
and iuysterie.s, are g[oud ; hut not to restrain 
any in f licit- lawful mystery. N orris and St up‘s 
Case, liob. Jill, to the same purpose. 

Therefore, my lord, this is tlie sense and 
meanhijr of that exception that is in tlie Statute 
ol Monopolies, 1 hat it saves such as were for 
the orderiiitf of men in their trades and ;<ood 
SOVierDiaeuiibukaot to ooabie a corporation to 


\ have a .sole trade, to hinder or evt lude others 
from it. That is the true sermo of the 

J^’oviso: but for ihi* other sense that tl/oy 
would have,, it is the way to make it th,^ 
repugnant and coutradicloiy act that can he : 
for, m3’ lord, to shew that it is so, ^ivc me 
leave to comjiarc; tiicm. 

The sense they would ha^ c is, that it should 
save to bodies jiofitie, tbehavinc^ the sole buy* 
iflU*, .selliui^f, and iisiiijr any nierchandix^' or 
trade, as a corporation, tbat such should be 
cxeojited out of this act. 

Now let us compare llie Ih-oviso with the 
en:if 4 ini»* ciciise, and lakingf the Proviso in that 
sense tlie\ would have it, that a body politic 
may haviV the sole buyiniy and sellinir, or u.-sinf^ 
any mercliundizo or trade, as a curjioratiou ; 
then the enactinjT part, with the Proviso, will 
nin thus, eiiuctcd, I'liat. letters patent to any' 
person or body politic, for the sole buvimj;', solo 
mukin;^ or usm.i!4' of any tliinir within tliis realm, 
are contrary to law, and void ; and no body po¬ 
litic shall he capahle of havinj^, iisino-. or e\er- 
cisiiit* of any such letters patent, inhihitioii or 
reslraint, provided that bodies polnie may have 
the sole Ini} iii", s»*!liiig-, aiwl ie>iii‘^ cf any trade 
or nicM-eliaiidi/e. 

Is ilicn* any thirif^ can ho pr.i iii woT-d^- and 
t'-niis iiioi’e contradirlorv (h.iii this is? and 
vet ill,IS it must he if ihi ir sons-' prevud ; So 
that, my lord, there is not a move iipiiiruanl 
an ! contradiclory tiiini'; i-aii he m ide, than this 
pMMko to the body of ihe art, if you take it in 
(he sense they would have it. 

Su]>po ;o the statute of-tliat oiiacls, 

Thai no man shall use a trade that he has not 
.xorved an Jipprentiofship to by the space of 
seveii 3’cais, had a Proviso, 'fhat a man may 
ine a tiade that he had not served an aji- 
priMificeship to hy the space of seven years ; 
till', had hei'U a \o d vepuyiiaut Ih-oviso. 'fliis 
is as plainly re|uin’naiii, iliat no body politic 
shall be capahle of liavinj; a sole tradt. Jle- 
pui;-iuint Provisos arc in law void. 

My loid. If so be a Prov iso be repugnant and 
coiiliadietor3, then it will be void; and so are 
all oiii' bouk.s, 1 Po. 'iti J*low'd. C'om. A 

staiiik ;^ivesthii lauds of , 1 . S. to lie-kiu^'; 
and then a Froviso comes to save the ri^lit of 
all persons : this shall he construed, all poisons 
ht side^ ,1 S. not to de.stroy 1 lit* premises. 

Therefore w lien this act says, 'fliat all 
patents oranteil to a body politic, of llie sole 
f)ii3'n^-, sHliiija-, and iisme- ol imy lhin<;‘witliiu 
the realm, shall he void ; and a Proviso savs, 
'fhat il shall not extend or he {ucjudicial to any 
company ol’merchunls ererted lor the ordcrin*;, 
umintcndiiee, and increase ol' any trade or incr- 
ehaudize, il‘construed lii their sense, to pve the 
Pmiipany solchiiyirio-, sclliua:, and iisiii**’ ol any 
I thmi^, is directly contradictory and void; thru 
I that cannot he the sense. Hut tukiiii* it in the 
other, which I approlieiid to he the true 
that order and srovcrnmciit is provided ior; 
that is the ineaninj^ of tlie IVoviso, and nolliing* 
eli.c; and this is the (general pmctice ol the 
societies and coinpuuics allowed m ®ll times. 
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But a sole trade, under tlie pretence and colour 
of order and management, never, ns I believe, 
h:^ any judicial allouaiiee; and then you nre 
within the enactiiigf eluust* of tins art ol* par¬ 
liament, and arc a inonopoly; <'i' because, it 
may be, you do not like iliat word, yon have 
the sole biiymt;* and sole srllinjif, and sole usinjf 
of this trade, wlurli is ronirary to tlie ex|)ress 
words ot this act of parliainciit, and so your 
puient and charU r is \oid. 

But, iu> lo d, tlity rndixi^our to answer this 
OI>;ecti m wiiii another sort of answer: they 
say the Proviso is, ''J’liai the act shall not cx 
lend to iom[»anies of innclianls ercrlrd lor 
^o\<'Tumvh\ and order of trade, but that iheir 
cliar:ers, privilt-^res, and iinimiiiitles, shall 
ha td like force and effect as they were before 
liie ?nakin;j: this act; and lliereiore, say they, 
p:>teuts to eompHtiiesuf iniMcliants for ord^ rin^ 
ol trade, if jjood before tins aid, sliall he j;oo.l 
still; and therefore, say tin y, this act caiinol 
hurt IIS. 

•Viy lord, the objeeiion is nice, us I appre- 
liciid, hut so It is, if 1 take Iheiii rioht; this, 
iindiT 1 ivour, IS but tln^ same tiling airam lu 
other w ords ; for th«; eonrliision cd‘ this Pro- 
viso evtciids no fiirlher than the charter rnen- 
lioio d III The laoi.iniuM- of it; it extends hut to 
the s. n\c < hai:<rs f^so aio ti:e very words) shall 
he <'t as ^ood ioiee, \e. IV hy tiien what 
charier or jiat.iit it that shall remain as the\ 
wxTt* belMn.' the acti' VVIivtiio^e that lire ex¬ 
celled. Vv iiai arc e\tepteil.^ Tiiosc that arc 
for o/dn* and ui;uisj;i a i nt, ;r. 1 I.jie heihit- 
fchfwn; not tlio>e li. .1 ,.).* !'»]’ .i hod\ politic, 
to ns:‘a .s'de’.nule, ih i j-> iipi^aaul to the 
tifneUeil i i.ia-e ; liiciLljiri' tin vt, as 1 have 
said, liie not c'.Cipud, or w itlnn the Pun iso, 
and so we eome Liuk JiLr.'iii w Ix-re u f.* w t-re. 
Are you exeepxd out of liu net !* If 3011 are, 
1 ao’ice the act hnils \ou not; if you are not 
excelled, tiicii yon rainod he in lln' same con¬ 
dition as yon Wire before, c>r as such charters 
were liolort! the making ihe act ; for the con¬ 
clusion and latter pait cd‘ the Ihoviso is to he 
taken in no Ijir^rer sense ilum the words that 
went before in ih.e beLn.ininL;; nor can extend 
further il'j.n tin:.e words iXtciid ; so that f say 
it retorts ; u-^t baek again w licre it wuh. If they 
be exf 3 qited, they lie not witliin the act; but 
Umn the ProvWwi:! he rejnigmtjnt, as 1 have 
said heion*. am! conlrjidictory ; if they arc* not 
excepted, tlicy have no Ix iuiit by llu i^ovisfi. 

Ho, iny^lord, taking it njjon what I have said, 
I do hope ihai the words ot* <he act of parlia* 
Tie-fi' plr.m'y d i« yt'nd to hodie-) jiolitic, and to 
iiihh'il the mgros^ing sole trade tiy bodies po¬ 
litic. liny say tiuins*Ivc'., niid it appears 
ihty are a ho-ty jioiitie, ruid they Jiavethis 
fioio trade ; and so the cnaeniig' clause extends 
to iheiii. 

Next, I say, the Provjso extends to charters 
ffranted bof(;rf, not to c?ni tiers to be granted 
after the act of* parliariu ut: and as to those 
c.ljartere that are excepted, it leaves them just 
:« ewy were before; but if tlieir sense takes 
^ 3i.v it isj as X coucciv»| with submis¬ 


sion, most palpably contradictory and repug¬ 
nant to the act; and then it is aslawful at this 
day to grant to any corporation any sole trade 
or manufacture, yea, downright to grant llieni 
a monopoly, as 11 is to make any oilier grant i 
unci so this would he rather a countenuiice, than 
an act made against them. 

Ihit then, my lord, Ihey come to another 
tiling ; tins is an infidel country, tins is a sole 
trade with inl'idels, and such a trade tlie siib- 
jecis never had any right to have without the 
king’s li(‘cnce; and now being sti, that dif- 
f’erenres the cause : and to prove it, they cite 
IVlicliclhorn’s case, m it Brownl. 2Q(i. vvhereiu 
iVIr. Browidow being prothoMolury, rreites 
what niy lord Coke said in that case, That no 
subject niiglii trade into infidel countries with¬ 
out the king’s licence ; and Ins reason was, 
liecanse lie uiight rclimiuish llic catholic faith, 
ami adiiire to iiiiidciiMn : and lliat lie had 
seen a lict'ni*i' in the time of Bd. Ill- wherein 
the king recites the confidence that he had in 
Ills subject that Ik* would not dcclmc Ins rcli- 
LMon, and hecnecd him ; and that this diil arise 
upon the recital of a licence made to trade to 
the Ba>t-Ill'll's. 

And thc\ iht <’ile (.’alflu’s Case, in Co. 7 , 
Hq.. li). 17 , wherein it is said. That iididcls 
are, in hiw. ‘ pcrpelui iiimiuj,’ and between 
them and Clirisiiiiiis ilicre is p4*ip4tual linsti- 
lity, there can he no ]>eace; ainl 12 11. 8, 
loj 1, when a is hoUlen, that a Pagan can¬ 
not ini VC 01 nuimtain any action at all, iiiH* 
iuive any thing within this realm; and to 
piovt this, Kegisler 28 J, and 12 LI. 8, iol, 4 , 
are theie <-itcd. 

My lord, 1 have the more fully rteited wlmt 
this I'', heeaiisp I hope I shall yive very lull 
answers to all: hut, my liMil, before I do an¬ 
swer those Books; Pu^t, Let Us sec what the 
cciisc(|uciuv of It will 1)1 . svip|HKmg the law 
to he as the-^e hooks say , and as these gontlc- 
iiicn would have it ; aiid the conse<iueii<fc wdl 
he, that the plaiiitiH.s cainiot inaintaiii llieir ac¬ 
tion, bill tin chaiteis gi iiiiU'd to them will be 
void. 

Pirst, 1 pen tiie reasons given in tbtsc 
lj<*oks ; f(»r It the tiook.s are ol autiioiity, ihe 
reasons theic given iniiM be ol aiitiioiity (says 
that book of Ihowiilow s). Tin- kiii.g iias the 
caic and preseivalion of religion, by tiie law 
vested and rcjio^ed in him, ttiul the subject 
sliould not traiU' with inhvlels without hceiice, 
that they Uiay not renounce llmir faith; and 
the king will take care to give licence to 
traffic, to such only as lie <-aii have confi¬ 
dence will never waver from their profession. 

Supposing tlii.s to be true, then their patent 
inmi be nought; for tin u it is only grautable 
to persors m whom sueh confidence may be. 
My lord, then .s* e how this will stand with 
tln*ir charter. Their eorporatii/ii and body po¬ 
litic is indefinite, a.s to persons, and the mem¬ 
bers changed continually ; some sell their 
.stocks, and go out, or die; othei-s buy their 
stocks, and come in that way to be memberi 
of the Couiimriy, or as executor! to those that 
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«lic, and many new tnenibers arc every year. 

1 doubt they do not much examine, or take 
core to be satisiieti, how fixed those are in tlieir 
reli;ifiori they«daily take in ; and how then can 
then; be confidence in a body politic, which 
llM^ law says has neither soul nor conscience ? 
\V hat coiilidencc can be reposed in such a per • 
son about relij^ion ? 

Secondly, Iksides, it is not only the mem¬ 
bers of the Company, that at the lime of the 
incorporation were incorporated, and their suc¬ 
cessors, that are thus piivilcjrcd ; but their 
sons and ii]>i)rt;ntices, their factors and servants, 
liavc licence by this patent to trade there: and 
what security can there he, that such mav not 
(by convcrsiiiff with infidels) chauffe their rh- 
liarioni* Jf this licence be a trust and prero- 
ijalive in llic king', to he given to such persons 
Ml whom flic king can have confidence, that 
they will not, by eonverse wiili infidels, change 
or jinjiulice their religion, \e. this cannot be 
grant'd to a liody polliic and tlicir successors, 
wbicli may ba\c cootmeance for ever; and to 
their sons, iaelors, apprentices and ser\ants, 
persons altogether unknown, not born, nor in 
rL nun nu I lira yvhitn these letters patent were 
made. 

Suppose such a licence to v on, to trade w'ilh 
4'neniie>, and siippo^ong lliat the law' has esta¬ 
blished such a power and prerogative in the 
king, in the preM;rvation of religion, to license ; 
thi‘ kinu’ cannot grant this prerogative to you 
ot the India Coinjmny, that you should 
have a power to grant licences to whom you 
will: ^et all this is done by your patent; for 
you have tlu ieby powi r gianted you for your 
sons, api*ren!ices,liK*toi-s ainl servants, which are 
persoiis that you yourselves noiiiiiiate and ap- 
potnl at your discretions, and luidoiibtedly very 
religious, and utiiers that you bring into your 
Company. 

Nt.M, besides this ])ow'er that you have cx- 
jiressed (or those that are your apprentices, lice, 
winch art. at your discretion, to make whom 
you please; there is anolher express clause, 
iliat the Company for any consideration, or 
btuiefit to tlieinselvos, may' grant licence to any 
servant, stranger or oth«T, to use this trade. 
So thii pall lit e\pivss(’s what the rneauing was 
«if the word considiralion, hy adding the words, 

* or heneiil to themselves ;* and that the king, 
wit In MM eonsent of the Company, will not 
grant heeiiee to any other to trade thev-c. 

Can this then lie a good grant 1 * Can the 
king grant from himself Ins kingly care, anti 
till' trust in him reposed for the care of religion 
lo you, to manage it as you will, and that he 
will not use it himself without your eonsent ? 
Surely, you cannui say so. So that supposing 
by law there is such a trust reposed in thi‘ 
king for preservation of religion, as you woiilil 
have, to give licence to his subjects lo trade 
with infidels ; and that none without his licence 
can do it: yet this grant to you will be void 
ill Itself, and then you have no more right than 
we, anti can inaliilain no action against us. 

But then • little to consider the Authorities 


upon which tliis great matter relies, to prove 
this religious point or jiienc of law. 

First, That book of Brownlow^s is a beok 
that was ])rinted in the late times, and not 
licensed by any judge or pci’sori whatsoever, 
but truly 1 have got a copy, and a note of the 
Roll of the Case there reported; and it is this, 
Mich. 7 Jac. H. C. Rot. ai 07 .' Miehclborri 
against Bathurst; it is in a prohibition, setting 
forth, That the king had granted to the plain¬ 
tiff’ his commission to go with the ship Tyger 
to the Indies, to spoil and suppress the Infidels, 
anil to take from them what he could ; tliat the 
plaintiff, in the prohibition, having this com¬ 
mission from the king, ditl enter into articles 
with the ilefendant, to give him a share of what 
he should get in the adventure: and thereupon 
there was a suit in the admiraU> by the de¬ 
fendant, against the plaintiff, and he comes, 
uiiil moves for a prohibition, suggesting that 
the articles w'itc inatle upon the land, and not 
upon tlic high sea, anti so the coiiit had no 
jurisdiction. Now upon the debate of this 
case, it did appear, there was a kind of letter® 
of murl, aconiriiission from iht' king, in a war¬ 
like manner to spoil the infidels, ainl get w hat 
he eouiti from them. But iiu v, how this 
would come in debate lo make a Rt xihuioti 
about the business of tiade, I do not know ; 
proli-jhly u might be as is there rehiteMl; but 
what IS 111 the bi)i»k is only an occasional sav¬ 
ing of my lord Ctike's, upon ihe motion for 
this prtdiibuion. So that a inun tliut will lay 
any g'reat stress iijiori sueli an aiitliority, must 
be mighty willing; for ii is only an occasuiial 
saying, uiiii nothuig relating' to what was there 
hroiigiil in jutlgmt'iit, which was about a coin- 
iinssioii to take away goods, jierhups from 
eiieiuu's, by letters of mart, not about trade ; 
and so 1 hope the e is no great mutter in that 
report. 

The next ease, my lord, i^ that of Calvin, 
where it is sunl, that an infidel is ‘ perpetuut 
intmtcux^' can iiu^mtiiiii no action, or have any 
thing; and that there is perpetual hostilities be¬ 
tween Christians and such, and no peace can 
lie made with them. 

IMy lord, 'tis true, that this is said in 
Cavill’s case.^ But i must also say, as there 
was no occasion in the former report for 
saying of that, no more is there in Calvin’s 
ease lor saying of this; for it made nothing to 
the matter in question about ihe Pust-uati, or 
were they any w ise led to it, in the debate of 
that case; there was nothing there in judg¬ 
ment that gave occasion for it, so that I cannot 
think it was much considered of before it was 
spoken. 

^J’he books that are there cited, 1 have looked 
upon, to see if they woiikl prove any such 
thing as they are there cited for, and i think 
they do it not by any means. 

There is first the Register and nil ibat 
1 finil there is, that in a w rit of protection 


* Sec the Case of the Post-iiaii» p. 

559 , of this Colleclion. 
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l^nted to the prior and brethren of the Hospi- 
^ of’8t John at Jerusalem, and their agents, 
it is said. That that hospital was foimded in de¬ 
fence of holy church, ajjuin&t the enemies 
of Christ and Christians : hnt truly how to 
conclude out of that hook this, that infidels 
should not ha\ e any property in trade, or he 
erpctui iiiimci, wi*ih wlioni no peace can be 
ad, I know nut, or that can maintain no ac¬ 
tion. 

Then fo. J C H. 8. 4, they also cited, that is 
only this, 'fhe original case in an action of 
trespasis t<»r hcaliiii** his servant, taking an ay 
his doi;\ called a Idood- hound: And tluTc it is 
said, (f a lord beat ins villein, or an, liushatul 
btMl iiis wife, or a man heat one out-lawed, or 
a tiaitor, or a Pa^an *, they shall ha>c iu» ac- 
hi\ aiise they arc not aide to sue an action. 

) liKiNl confess, loy lonl, this eonu:s in very 
od'My, from a d<‘;;*\o a Paj^an, and there us iio- 
tlnri^to lead to inn ail thal ease, tlial I ran see ; 
and \et this is all the autiiuntv th.it is eiteJ in 
Calvin’s e.ise, to firove ilial they can liave no 
action, ho thai aii that a man can make oi 
tills IS only diseoiiise, and sudden LhoLip;'iii.s and 
cpinions, ai.d sa\iijj^b of counsel; noihin^' of 
debate or |i.;;^iijenl in the case. 

It Iftii.o, my lord, the (.’hvisUan rehi^ion 
and l^ii;amsiii, aie sii <*onliary to one an.»iher, 
that ii Ls iur}.os.siide ihc^ shouhl he reconciled 
a(i> ihan eonti'adieUous ran he r< eoiu ih d ; 

h o ! -1. .tsc the rehijimis cannot he reconciled, 
tiM* K lore Ilieic should la .i j»artliion-o ;dl 
iKlOicii Us, as t'» propt riy and e luiim irc, 

perhaps is a docirioe us inelii*'ions a.s be, 
and iioes desiroy all nu uis of couiin;;;' to i on- 
vitice(.nd rednee them the fiiiti. jti.i 
lif'swh’s these evirapidicial .iiid otwiMon ’d sa\ - i 
in‘;f.s in these hooks cued, v» Inch are ol' Huh' ; 
authority, J cainiot find any hooks or cases, 
nmehless judn'incnt oi aiitloiity, for siudiopi- 
nions in so oreat a point as this is: hut on iiie ' 
other side, ii a man considers tiie i»eiiera! cause ! 
and prartbv ol trade and commerce, and kyal i 
proceedings ni aii limes and aj^es, one would i 
think iny lord Cloke could not he m eaiuest in | 
what lie has '.aid in Calvin's case ahout iiitidv.'ls. 
Let a man consider what a ;;>'rcat pan of the 
world we have coruinercc with, are iniideU, at 
this day, as the Turks, the Persians, the >Ioors; 
and other places in Spain and Poriiigal wtr/* 
posses.sed by the Moors, who were infidels, tiil 
aiiouf 200 years since : fiir till the year 1174, 
the Moors had possession ot' both tliese coun¬ 
tries for the space of near 700 years before, 
and have we not always had tradint** with all 
those ? Have wc not leajjues and trealies with 
the princes of infidel countries i’ Do we not re¬ 
ceive ambassadors from them, and send am- 
i^as.sadors to them, and ministers residing with 
them ? Have wc not, from time to time, and this 
in all times and a^cs, and that in (Xneen Eliza¬ 
beth’s time, in Uie best and most reht^ious time, 
for many hundred years ? Have we not like¬ 
wise war and peace with ilieiii, in like manner 
as with Christian kings and countries ? 

And let a man consider the consequences of 


this doctrine. If they are perpetui initnici, 
then w'e may justify killing of them, as those 
we are in hostility with, wiiere.soever wc meet 
them, and justify the taking away what they 
have from them, as 17 K. 4. fo. 13, 14, ills 
adjudged, that a man may seize and take to 
his own Use the goods of an alien enemy, 
wlicrcver he can find them ; for it is the price 
of his adventure to lake them, and of his vic¬ 
tory over his enemy, if he have taken him. 
And 2 H. ?■ l.’>, if an infidel bean alien ciiciny, 
then any man may lake away the good.s of an 
infidel, and have flicni to hi.> own u.sl ; and 
this would he a good traile, if this U so; any 
man may kill and beat liiiu, if this be so. 

Mr. Solicitor, m his Argumcul, v'as pleased 
to use many aiK'iLiit rolls and rccoids out of 
H. 3. and Ed. 1. and about those tmie.N, con- 
eeruiiig these priiicrs de'ilmg wilh and hand¬ 
ling of the Jews ; and 1 believe he might have 
cited many more. 

Mi. Pr^^iuu*, in his ho<tk which he calls 
‘ 'Mu: .se((n.<l Pari of a slioif Deimirrfcr to the 
I ‘ J«Mv.s, <ij .LOntiU'ied aiiU liaii‘i*(l itemitUT into 
‘ England,’ p:-'-* ;! ui i!ie m;u has a 

lung tri^iiiisv, in 1 beioM an bnniln d re- 

< Olds aiul hi .1 . ' s .ni'iiUd bi till'' pliiposc, 
'flial the ,h os did (.V u‘l .nul eiiMch tin Uisidves 
; hy usiirv, t.i ll.(' gieal iiopoveiisiuni*- ot the 
‘people; and liial ttie prinee.s of those tunes 
1 poiltd tliuu. I t\ed ihem, .liid took away the 
esiaie.s ot file ,leo^ fioiii time to time; and 
thii'idiy a man .oight think liiut these kings 
II i d ilieiii hut a. .[>uugi >, to maKc llum gripe 
what iliev eouldfiom oiheis, .uid tin.nsipim*Zed 
11 fi'oiti them I ito iiiv;ii ooii ti< a^iury : and jl 
liUl.sL 111 all jirohuhihly In* ^o. '1 bo sioiy is 

true. Illy h/id, as he relates it, and in the lulls 
there aic a iiiultitudo of tlicm ciietl te liiai pur¬ 
pose. 

Put hesides !Mr. Piyi.m , ilierc i*. a stuuUe 
of .Morton, ch. .s. made 2u II. 3, my lord Cokem 
liic2d lust. 39 says, was piiucipaliy designed 
against the usurious Jens. 'J’he statute de 
Jinlaismo, 13 E. 1, n lau s, that tlu king’s 
p 'Ople iiad hei'ii ihsinlienled, nuteh injured and 
I mipoverKlicd liy the usury of liic Jew-,, and 
cnaet*,, ‘ That nO Jew tiieieauer shoul'J tak».‘ 

I ' usury upon lands, icu(*>, or other ihings.' 
I \iid ill the 2d lust. .507. my lord (Juke, m his 
I eoinmeiit upon that statute, says, That 
I Jews thereupon went out of the icuhn. 

I So that, iny lord, we do not dispute hut that 
the fact alledgcd may he true;*tliatthe Jews 
were extorsive*, and the king took away their 
esLaics: but the luatlcr is the use aud applicu' 
tiun of that fact. 

Eor, firat, 1 think if it be known Jaw, and 
taken to be according to any known law which 
we have, that they neic as alien eiioinics, then 
as the king might take away illcir estates so 
the subjects may take tlieni away loo; so there 
is no .such use to he made of it as the other side 
would have, as 1 perceive. They say as in¬ 
fidels the king would take away twir cstate.s, 
because they are * perpetui iuiaiici; and 1 say 
if they were alien cnemiesi thou tbe 
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take them away too; for so the Iwok 

says. 

Ihitiifixl, my lord, I do use it another way; 
that all these (Icr.lin^'s with Jews shew, that 
lluy were not alien enemies, but treated as 
alirn auiie.s, so loii^ as the king' pleaseil. For, 
niy lord, if they were alien enemies, and the 
books they cite are true, as Calvin’s ease inrii- 
tioiis thern^ all their contracts and dealings 
were all absolutely void, they could never have 
aii v property. [low eouhl they then be guilty 
of usury i’ How could any man living be extort¬ 
ed upon by them, to pay any money due to tbem 
n|»on contracts, or bargains, inilesR these 
)iH‘n \vtM*e tr^'filed as alien amiesi’ How could 
they have the benefit of their contracts as 
other alien aiiiies have;’ 8o that 1 take it, 
fliat Is a strong evidence that they were treated 
aMilicri uiiiics ; othenvise it is irnpossihlc that 
which y»n say could he true, that they conld 
hurt the king’s people by extortion and usurious* 
4‘ontraets; w hen,'.u'cording to ynir law, tliey 
vvLTC not able to make any eontraels, or lia\ e 
any projierly at a 11: is it [lossible the king eoiihl 
takeaway their estates that had noneAnd 
lliev had none, il'\ our doetniie he true. If any 
man ow4‘d them money, tiny could not re-^ 
cover it, because they <‘<»nhl noi bring any* ac¬ 
tion ; and lh(‘ king could not h.'ive it. lK‘cause 
it was a voitl contract made with one not <'apa- 
ble of making a contract. So that, my lord, 
the instances lluw make use of, arc, 1 hojie, in- 
sslniments and srroiig arguments against them, 
not for tlnan. 'riicyw'cvctaken iiotic.e ofasalicn 
amies, ('.apiihle of making contracts, which llic 
king’s subjects were luw'er hound to pertorrn, 
unless they were legal, ami they obliged by 
tbem by law*. As lor tlu se. ancient records in 
geiicraf, till had hidden the knowledge of 
the laws, ami traiisaciions of those f ion-s. It 
is not possible it» know what th(‘ law's and | 
transactions of those times were, or rightly to j 
distinguish between legal and violent acts. | 

And being retercnces from tlieiwe to con- I 

elude, ill judgment now, is ‘ notmn per igiio- 
tius or hkc ih'peiuh lines, w liieh uiih ss latter 
tunes have connirrcd or agreed witlj, LiC only 
ti; to iijsike disordi r ami eonfusion. 

Ss'oiully, Ihitihat which is didueihlo from 
luMice, is iiot, 1 conceiw , what lias been en- 
diiavoiired; 

That they had no property, because, the 
princes of those limi'S look from them their 
estates when they pleasiuk andtrixed them how 
or ill what manner they pleased. 

Hut perhaps the n as<»n was, that these neo- 
]dc being under the 1*111^1, and being a vagrant 
people, without In ail, prmec*, governor 01 
country, it was no <htticulty to m take, trom 
them at pleasure, being hated of tin- people 
where they Uvc'd. 

]jiit, it could not he as 1 h‘'y would have it, 
that they should he. amongst us alien enemies, 
lor an alien enemy i*an neither make hargain, 
nor conlraet, nor he capahh* of property ; 

But the subject may, at will ami pleasure, 
rail upon and Uke all that he bas to his own 


use, as upon the king’s enemy; and what he 
can take from him is his own acquisition, ai( 
the price qf his adventure, and conquest over 
his enemy. 

The Books cited 17 E. 4 . 3 , and 7. prova 
this. 

Blit by what is admitted by them, that they 
were great usurers, and had great estates, it 
is cviilcnt, that they were here ti-eated as alien 
aniies : how could they else in such multitudes^ 
live amongst us ? How could they be usurers" 
and get estates, if they could not make con¬ 
tracts? How is it possible they could preserve 
tlieir bodies or estates against the king’s sub¬ 
jects, unless they had the king’s protection 
and were treated as alien amiesi’ And of latter 
times, how many of them have lived amongst 
us, driven great trades, have had, and have at 
this time, e.onsiderable estates 

Let it now be adjudged, that any man that 
w^i 11* may lake: away their estates: that they 
<‘aii have no remedy or action for tlieir debts 
owing tt.' tlietii, but instead thereof may be 
beal'.'ii or imprisoneil as enemies to the king; 

And w c shall probably see, what the success 
of siwli a judgment, will be. 

My lord, that they arc taken notice of and 
handU'd as other aliens, without any' distinction 
between alien enemy and alien iniidcl, 1 would 
elVer this as an argument. The question, 1 
eonless, is ni^w', and so there is not much that 
1 can bud in our books taboiit it; but the Act 
of \avigatioii inaile in the 12th y'ear of this 
king, a year bel'ore this charter now in judg¬ 
ment before you, concerning trade, shews that 
infidels have the .same liberty of trade as Chris¬ 
tians ; that act being made for increase of ship¬ 
ping and navigation (it is ch. Id ) prohibiting 
goods to be imported by any foreign ships, 
»"xcept ships of that same country where tlie 
goods do grow; and distinguishes not between 
iiibihd and Christian couhtiies, but expressly 
say^j, ‘ That no currants, nor commodities of 
‘ tlic growtli, product or manufactui'e of any of 
‘ the countries, islands, dominions or territories 
‘ in the Ottomau or Turkish Empire:' and 
ilocs cnai'l, ‘ That no goods shall l>c imported 
^ fiom that eountry, but in our ships, or 
‘ slops of the <*oiintrv of which the goods 
‘ are; and those ships to be sailetl by a ma-stcr, 
* and tlin*c*foiirtlis of the same country.’ This 
must be an admittance and an allowance, that 
the luiisters and inannei-s of that country have 
the same freedom and privilege oi'trade that 
other foreign aliens have; and shows plainly- 
that the inbdcis of the Tinkr.U cinpir.* li.vvc 
liberty of trade here. 

My lord, the act for Tonnage and Poundage 
has grm ril rates and impositions set upon llr? 
commodities of all inlid.d coiuitrie.s, with(»ut 
saying, brouglil in by, or wnh ;my raanrer of 
di.stiiiction. So that J think, thai ibis opinion 
of a dilference hctacoii aiif*. imii*fls and alien 
Christians, w a.s not taken noti'-j of, nor known, 
nor thought ok l.il iiov» • on Inni, it it 

had, it is iiiilik* !y .be oi Navigation 
should provide and give aik'vance, for the 
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masters and mariners of iiifKicl ctMuirnes to 
fviine hither wiili jtcmmIs, vlieii I'v law tln-y 
eouId never eoine in, hut were «liennes, and 
to he knuckoil on tlio lievnl ii lhey cJul. 

My lord, pray lt.‘t us (‘(insidiT oi late times 
what a iiiiiither of .Ie\v5 Iiaw Ined among' us ; 
should ue declare tin's ior law at tins 
dav, that the pcojilc 011*4lit to use them 
as alien enemies, sinp them, uliioder them, 
knock tiiciii on iho liead, kill them and slay 
them, u hat would be the consequence ! What 
work would ilns make ! For it' this he Irin*, 
what rlie\ assert that thev are perpi tual em*- 
inies, tliiii ne cun have no peace with them ; 
lUioeier owes a Joiv any thing' may play Ih* 
Jen null liiui, never pa\ hmi ; \\ln»c\er lias a 
mind to any thing' he has, may lake it away 
from him ; if he has a mind to beat lilm, and 
knock him on the head, he may, there is no 
protection for him, nor peace w ith him. 

My lord, 1 do believe that it is true, that the 
Jews being iiniler the curse, and having been 
a vagTaiit pei*ple for so long a time, and having 
no prince to (letciid ilicm, it is [iioiiahic, liiev 
have Ik on made havock ol’, and oin kings ami 
princes have made hold to doniili tlum ac¬ 
cording to their* own jdcasuns ; 1110ugh vv hat 
is recorded of it, i^ '*0 long ago, that it is hard 
to know ihcvvliolc truth : Hut 1 tliiiik tlicv 
arc no prcceilcnt^ to I e followed now, uidess 
they had been hdlowcd by a succession t-f 
practice and aiilhoiiiv in 0111 Ix.oks of law : 
tor otherwise manv times u man might argue 
of old hooks trom d.ark things to daikcu as 
long as he will, and never make any thing 
clear. In the case ol Souiliciii and ilow, tlicu' 
was oci^sioii i'nv thit to he taken ni>tict‘ of, if 
this opinion hud been true law. It is irp*irlcd 
m 2 Cio. fn.'ll;‘d. A man cinplov cci uiioliier 
to sell jewels in Harha''y for him. and tlic other 
person did sell iliem as true p wels, when in¬ 
deed thej were lountcrteit, and not above 
100/. value, to the king* of llurhaiy for 81 >0/. 
and thereupon the king hiidinghitn.scli eliruti d, 
imprisoned the plaintitf that sold iliern to him, 
till he repayed him his inonev ; and lie brought 
an action against the person tiiat employ ed him 
to sell them. It would have been oi use in 
tliis case, it the contract and sale, and ihe lavv- 
ihlness of conversing in trade by Clirisiiau.s 
with infidels had been qiie.stionahle, for the de¬ 
fendant in that action to have, urged against the 
plaintiff, Wli-dt reason bad he to sue him i* For 
what had he to do to go amongst tlie king's 
eneniies and he ought not to recover damages 
for any sucli thing, i say Ji would have hteii 
of use, if any siicli point of iavv had at that 
time been thought of. 

Jn that case, it was of all sides admitted, and 
not so much as objected, that this contract was 
Toid, because the king of Durhary was an 

infidel. 

80 that thiaopiuiou, that infidels are perpe¬ 
tual enemies* and in perpetual hostility, can 
maintain no action, nor have any property 
amongst us, Las no authoritv for its foundation, 
hut only some extrajudiciar sayings, without 


debate or coiisidcralion ; and it is against tiia 
continual practices of princes and people at all 
times. 

Perhaps it is no small part of t:eligion, that 
men should s}»eak, and deal plainly and up¬ 
rightly one with another. 

>Ve know that religion too often has been 
made a cloak and veil for other ends and pur¬ 
poses. It should not be so, and I 1io|k: will not 
he so used in this case. 

M) lord, the statutes that I haveciteil, they 
have made nil manner of distinction between 
infidels ami clirisiians in iiiatier of ti-adc; and 
it IS hardly to he thought, o.spcciully a!Vt<isome 
of the latU'r oin .s,hiil that there was trade with 
iidiiicls llu‘*i ; i'or jii is scarce to he thought 
that ourpiiiicis should go thither only with 
swords in thi ir hands, to make war upon thciii, 
uiid afU rwai'd.s to make peace wii!i them, and 
iiu notice he taken of the law ahoui liude con¬ 
cerning intidJs, 

The statuK'i I have cuctl of 3Iugnii ( harta, 
cap. P, F.K. and 11 K. 'J. all dcckirc 
and enact the frcciloin of tradi , 111 all gciu-ial 
words, except only sticli as uu* in war \.;lli 
liic king ; In nouk of ilu iit is there anv i \L'cp- 
lloli oi trade with lefuli Is, 

(■an li k, imagiUtOiii A in tiiosi kl.ivs uelinii 
no traik* wuii'ruu-i'y or tkirl»;'i \ lliC' kiiK’S 
Went with armies 01 Un* lo»lj laud, and iucharil 
liaih iiiaile war attu p^aev \ an the Tuiks' 
Had we no trath* ilu'i’i Im^ v .in our sv.< k. . .* 
Jiui to look n<‘.i r lioi.ik, •'(•jMMid I'ortki- 
gal were inliihl', aod m li-.- ioiid.s of the 
.Moor.s, in the yt.ir 1 uiio n w-.s ] l I.. -1. 
Can It he ihonghl tluil mail tii‘sc . l>e< 
twcin M.iiina (')iaria, IJ..‘hand f . *1. wc hud 
no trade with Spiuii and IN'iliojal ‘ 

Stat. l'.i 11 . 7. cap. wa.s ma i m the year 
which was hut ycara afu-i the ALkus 
w ere driven out; and in that sLaiuti n 1 . recited, 
that the rucrcliaiit advcnUiri'i.s, ua'clling in 
divers parts of Fnglund, out of i.ondun. Uid 
sliew', ‘ That whereas they hud tlicir Ircc pa.-,- 
‘ sage, course anti recoui'.se, with ihcir good.*, 

* wares and iiicrrhandi/.4.‘s, in tlivers coasts and 

* parts bcyoiid the sc.is, as well ii:i*> Sjiaiii, For- 

* tugal, Vi'uicc, IlniiUic, ijapii.ml, and Fj ics- 
‘ laud, and divers and man\ ot'iKu is'::ionsand 
^ countnes, 111 leagiu; auu atiuly with tlic 
‘king; that llicy wtre uupovil ci.oa by a 
^ company ofmcichanis in l.<oi)tiou, aa<I turced 
‘ to pav duties.’ 

lonly make use of Hr* rccit.d, to prove the 
free passage, her*' mentioned to (Spain aiitl 
Portugal, anil to oiht i rcgiou'i aiol c ‘i..iilnc.s- 
'i'here i.s no disimr.itm *1 luhdtd ct^juin'.-, hoin 
Chnstiaii coiintiics, though Spain a::u j’ortii- 
gal had been s.; lately lufuh lb. ii i.‘' ixiost pro¬ 
bable the trade lilt} had tliui was with Tuiky 
and Ilarhary, ;?.s vvcll as with Venice': 'flic 
words “ other leg,ons Mid coiinir.cs,’’ si'cm to 
imply as much, ami ihi frck-doui cipiak So 
that, 1 think, :is to luri o:»;ectioi), 'fimt luhdols 
arc porpet 11 . 1 l ciK-niies, ih'dl we cuu liave no 
peace wiili thoru. i.oj they mainntm any acii* »i. 
or have auy |.ropcrty by our law ; f think lUt 
fi 
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authority to maintain it none at all. The con> 
fltant practice, as ivefl by princes as people, is 
constantly a{vuinst it.* 

The cnarters that they have cited to Bar¬ 
bary and other places, some of tliciii are before 
the last of these statutes, that is the statute of 
kii]|^ James; and yet there is no tliflerencc 
taken notice of there hetween Christian and in¬ 
fidel countries; so that, my lord, taldii^ all 
tojfether the lif::ht, or at least ihi* weak aiitiio- 
rity of these sayiiu^ and oecasioiial discourses, 
for this distinction of iniidel or CUiri.Uian, in 
point of trade, will sitriiify but little ; and the 
cMiistaiit practice of all our time, v\ herein wc 
have any sort of trade; and the arcs'll in on ts 
drawn from the records that have bc'Mi cited of 
the Jews having property and all<»wancc to live 
amongst us, and our dealings v.ith foreign na¬ 
tions taken noticcMjfin our acts of pavliarriont, 
without such distinction, seems to he u practice 
50 quite c’ontrarv to those sayings, that are per- 
Jiaps taken out oi' some zealous catholic au¬ 
thors of those supci’Hiitious times, rather than 
consonant to the rules of law, that they can he 
no fiiuniheioii tor this distiuclion; especially 
<'unsideriijg that Spam and Portugal, as 1 said, 
until the iiuijdle of Ktiward 4 t)fs time were 
possc'SKcd hy iiitid<‘U: and yet 1 cannot hut 
think they must he traded with, and no man 
can find any ihmg of the distinction hut only 
out ot* these occasional savings in C*atvin*s 
case. 

But lie that point of trading wltii nr without 
licence (which 1 nientioiie«l before) liovv it will, 
yet I coiieoive that point vmN ne\cr be siitti- 
cieiit to gi'Oiiud this same sole trade, or to 
Ibiind a inonopuly upon ; that cannot warrant 
a grant of a sole trade, srde buying and sole 
selling, lo he granted to }oii and yonr Micces- 
sors, your sons, servants, apprenticts, factors, 
and such a.< you sliali licence lor evt r : J'here 
is a licence and grant in perpetuity, not only to 
those that iIkhi were, hut to their sons and suc¬ 
cessors, and those whom they shall licence ; 
and this into a vory groat part of the world. 

And hy the same i tr,sn:i all Turky and Bar¬ 
bary, a great part of the West-Indies, ami 
other places of the world, may he monopolized; 
and perhup^r all C-hristiaii eountries. 

The statute ol m-mopoUps has no allowance 
or exception for iiiomipeljesto mtidel countries ; 
that is, again'-lall sol* buying, sole selling, or 
sole using of any thing. 

And the Turky trade was used long before 
that time, as by charter, giantod Kiiz. Sr» 
was the Bourbon trade, !>*« hy the charter 
thereof; and 1 ludigye to the Hast-Indies also. 

And the statute of monopolies lieing so ge¬ 
neral (the Proviso not reaKuiiably cHjnslruable 
to except this Company out ol* the extent of that 
statute, unless all patents that may hv granted 
to Conipaiues of moiiopulies, ure hy that e.v- 
ceplion or proviso out of the statute) and de¬ 
serving for the suppressing 60 grc^il evils as 
monojiulies are, and always have been ac- 
iMiunlotl. 

i hope it wdl not be avoided u|K>n any ima- 

vou X. 


pnary difibrerice in law, betwixt inlidcl and 
Christian cuuntiies to monopolize thereby the 
trade, perhaps of the greater purl of ilic wor*d, 
as Turky, Persia, Barbary, East and West- 
ludics, ibr the West-Indies, I think, the 
greater pari arc Pagans. 

Bly lord, 1 have looked over the cuson that 
were here, and the Debates that have Ikjcii 
printed in 3 d and 4 tli of king IMiarlc s 1 , about 
iIk? king’s power of imposing rates and subsi* 
dies, and impositions Ufion merchandizes, in 
Bahs’s Case in the cxcheqinM*, 4 Oar. 1 . 2 
Inst. 63 , and Mr. Uiisli\u)rth’s account of the 
l)< hates in parliament at tliut tir?e about that 
matter: many things are there said conccriiing 
the king’s power of re,iruiiiing and piohibiling 
of trade, aim the writ Ac Itcgfinm, And 
IVom these reasons, they that aigued for the 
king, urge reasonnhieiicss of iinposiuons upon 
merchandize. That case arose trom an impo¬ 
sition iJ[H>n currants, and methinks ii' there had 
been known any such distinction,^ a.s they 
would here insinuate, it had been of great use 
in that case os w cll as this ; but throughout the 
arguments and reasons there debated, the.y did 
never make any disliiiction between infidel and. 
Christian, but native and Ibrcign commodities ; 
and did endeavour to have a prerogative to 
impose rates upon them : and the reasons were 
these, and all tlic arguments run thus: The 
king can prohibit and lestrain any inerclianlto 
go out of ihe country by writ, A-.‘ llrcat Heg- 
uum ; tht‘ king c;;n predubit any foreign com¬ 
modities to be iuipo'tcu ; then none can go out 
without licence, nor import without Ilccnoe, 
and consequently it is a legal thing, when this 
liconee is granted ujioii tlx- payment of such a 
duty or iiiipositiun, or unde:'such a rateas can 
be agreed on belwecii the king and the inej’- 
chunl; ami ihcrcfoic such au imposition or 
farm is lawful. 

These were the argumc*nt'= in that case, and 
in these argiiinents it appears that a restraint 
in coiiscqiicm’c doi's iui|)ort a tax, rale or farm, 
for :i dispensn'ic 11 w iih that restraint. 

Tor if licLUCcs be ri*q\\i:utc, it is worth con* 
Kidcration, whet licr that will not introduce the 
imposing oi’ rat* withnut paviiament, or other¬ 
wise than ill a prirliauuntary way. This, 1 
say, is worthy c<jnsiut'i'ation. iSiijiposc it true; 
there liave been licfiiices to go into infidel 
countries to trade ; so there have been to go 
heyoiKl the seas, ami have boon to other trade 
In' sides this: yit it docs not follow as a true 
consequence, that it' is unlawliil to go or 
trade without licences ; much h‘ss does it fol¬ 
low from thence, tliat such a patent as this to 
any one or few subjects, or to such a corpo¬ 
ration, to have the whole and sole trade into 
any place, and ^lower of liecnsnig others, can 
be warranted by it. 

1 do not question but the king may restrain 
the passage of merchants ami niercbaiidize in 
some cases, and to embargo ships in some 
ease.^. 

But these are upon special reasons; as* 

1 . In the case of war. 

J G 
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S. fn tfae^ise 6f each ikierehandises as are 
neoentfiy for tlie defence or safety of the king- 
dbrn^tn restram their exportation. 

3 . In ease of a piague from particular places 
lo'ipaport. 

But then these prohibitions arc jsreneral, and 
iheir particnlar reasons and gprounds areap- 
iJhirent. 

But if under any pretence any sole trade to 
gome one person, * body politic or natural, be 
^[ranted, excimlinpf all others; that g;rant, I 
conceive, is in deceit of the king, and to the 
prHiidice of his subjects, and void. 

Never has sncIi' a grant hitherto had any 
judicial alloivanre ; nay, so far from that, that 
sLft tar as J coiiid oltserve, no opinion has been 
till ivlthin four or five years, tnat such grants 
tVcre good to exclutle others, nor any action or 
suit ever adventured before now, to dc hroiiglit 
Upon any such ground. 

So that, tny lord, as to Ibis great point, both 
the old common law, and the old statute law 
and the statute of monopolies, with submission 
are against this grant of the sole trade; and. 
the distinction between infidel countries and 
^Itristian, is so thin, and upon so weak a bot¬ 
tom, that I hope it will never be strong enough 
to bear the weight of so great a conseciuence as 
this is. For though at present infidels be dis¬ 
tinguished from Christians; yet from their ar¬ 
guments ami xind of reasoning about restraint 
of going beyond sea and trading, 8paiii and 
Portugal may be brought in, and France, too; 
and so the argument will run from infidel to 
Christian at length, and 1 know not w here it will 

ISo I humbly leave that point to your lord¬ 
ship’s judgment, whether sucli a grant of a 
sole trade appears to be such a grant, as is 
good according to law; and whether or no 
notwithstanding wliat they have said, it does 
not appear by tlie old common law, and the 
.did statute law, and by all our late acts of par¬ 
liament, to be in law a void grant P 

The next thing, my lord, I come unto, is 
the second point, which I shall he but short in: 
about the nrst, I have token up most of your 
iinic, and 1 lieg your loi-dsliip’s pardon for it; 
because, if 1 inrstakc not, it is a mosi, weighty 
point ill the consequence of it. But then sup¬ 
posing and admitting 1 heir granCto be n good 
gi'ant, whether or no, cun you maiutaiu this 
action ? If the law should lie so, that the de¬ 
fendant ought not to have traded there wiihoi.l 
licence, thou he may bcpunisliable at thekiilg^s 
suit,by fine and imprisonment; but liiat you 
should maintain an action against him, what 
cause of aiMtion, what damage or loss you, 
liave you laid in your deidarationP You say 
in your declaration, that the defendant Sandys, 
not being a member of your company, nor a 
SOD, factor or servant, nor assign of your com- 
traded into the £ast-Inaica in the places 
witmn the limits of your charter; and has there 
bought wares, and bargained and sold nicr- 
shfUi^es, ajid import^ and sold them in 
Boglsnd, against the will of the Company, end 


to their prejudice and impoverishment, agaimrt 
the form of their charter, akd to the Company’s 
damage lOOOf. 

First, You have not alledged in all your 
declaration, whether or no he Imd a licence 
from the king, and that is nought: for 1 think 
though the king is pleased to say in his letters 
patent, be will not ^ant licences without leave 
of tlie Company, yet he may do so, tf he please, 
notwithstanding that grant. 

Secondly, 'fhen you have not shewn any 
loss or damage you have had by his trading 
tliither: did he buy so much of Uic merchan* 
dize of the country, as not to leave there suffi¬ 
cient for you to furnish your ships withal, so 
that they came home empty P Mo sudi thing 
is alledged. l>itl he hence export to soil tbero 
so much merchandize, as not sufficient left 
tor you here to bu}^ ? Or, did he bring home 
here so much, as that there were not buyers 
sufficient for his g^oods and yours also P There 
are no such things alledged; or is the truth so, 
os that hereby your imposing your prices upon 
your commodities, selling at your own prices, 
and exacting what you thought fit, was hin¬ 
dered ; and for this you would maintain an 
action. 

I think it will l>e the first time, thirt ever a 
man recovered damages fur being hindered 
from imiiosing and exacting his own prices, or 
having the aiwantage of his monopoly, or for 
another’s having an earlier or a quicker trade, 
and under selling his own rominoJitics and 
merchandizes lower than tin; plaintiffs mu 
afford them. 

You agree by your own -dmliiration that 
tlicre are many others that are concerned as 
well as you : ynn say, you have the sole trade 
to yourselves; your factors, your servants and 
your sons, as soon as they come to tu enty- 
one; all that are of your Company, all that you 
gi*aiu licence's to, all tliat yon shall assign your 
trade to; all those have an interest, if you can 
maintain an action. Other people have trade 
there as well as you, can they maintain an ac¬ 
tion. 

A commoner may bring an action upon 
the case against a stranger, tor patting his cattle 
into the ('.ommon, provided that the eominon^, 
thereby be impaired, ami the commoner have' 
nor sufficient common a.s before, and have a 
damage, otherwise he can maintain no action. 

In Kobert Mary’s case, 9 Co. 113 . it is there 
resolved, That for every feeding of the beasts 
of a stranger in a oonunon, the commoner shall 
not have an assize or action upon the case; bnt 
an action does lie, if the feeding be such, that 
the comifioner cannot havo common pastore for 
Lis own beasts; and then it is the consequence, 
the loss of his common, that gives him caoseof 
action. 

It is not alledged in the declaration, that 
your trade was any thing the worse. No 
damage apjiears to you by it: what reason, 
that you should recover damages, whei’e you 
have not sustained any loss P and you have al- 
ledgcd none in your deoUralioo; bow can your 
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declaration be good 7 it then contains no cause 
of action. 

You should now, if you wouid have matte a 
declaration, that sliouhl 4 )avc iutitlcd you to a 
cause of action, have shewn how you suHered 
hy 8aiidys, a strangrer trading to the East- 
Indies ; that he bou^t up all, and you could 
have nothing; for if he left enough for you, 
what hurt have you? what reason is there you 
should recover damage, if you have not sus¬ 
tained any loss? and if you alledge none in 
your declaration: how is your declaration, that 
shews no cause of action, maintainuhle ? 

In the case of Monopolies 11 Co. 88. b. 
Rolls Abr. 1st part. fol. 106 . The last point in 
that case is a full authority in this point: that 
admitting the natent to be good, for tlie sole 
making and selling of cards, that was granted 
to Darcy for 12 years, yet no action would lie 
ill that cw, though the defendant did, con- 
Uary to thfs patent, sell cards. AdjMdged that 
it wjLs a monopoly, and patent void: that if llio 
atent had been good, yet no action would 
ave lain against the defendant upon it. 

My lonl, If that be so as it is declared to be 
ill tJiat case, in Ibe last point lesolvod by the 
jiidge.s, if that action would net lie there*, this 
will not lie ; supposing hts eh.^rter to bo nevor 
M> good, and the deiendunt has dune contrary 
to it. 

My lord, there is only onf^' other reason for 
which the. action will not lie ; and that Is 
grounded upon the lrtU*i.. pateur, ai they arc 
granted to you. For by ihe Ittlers patent, it is 
not absolutely, but suO iuv<io granlcd, that you 
shall have the sole iraile; and that no other 
person shall trade there, undi r pain orforlldting 
ship and goods; oiu lialJ to tin* ki'ig, another 
half to the company. So that, luv lord, the 
words of restraint are not absolute, but only 
under such a penalty and foifeiliire. 

Npw, my lord, if J sliouU snppubf tills patent 
to have all theiurce and atrengih ll.ut tliey ciiii 
desire; supposing that lliis patent were In an 
act of pailiument, penned in tliis niaiuicr, that 
did restrain all persons fioin trading to the 
Kast'Iinlies, except llic Company, under pain 
of forfeiture of ship and goods; under favour, 
you that will have advantage of this restraint, 
must take it in that manner as the act does 
give it; you shall not have any other penalty 
or punishment, but what the act gives. For 
when any new law is made, you must take it 
as it is, and no otherwise, till another new law 
he made. And so is the rule in 7 Co. 37. 11. 
Co. 56 , and 59 , Plowd. Com. 206 . It cannot be 
altered without a new law. 

And I would but only suppose upon the sta¬ 
tute of Edw. 6, that gives the owner of tithes 
treble damages against him tliat aets them not 
forth ; a man brings an action upon the case, 
Would that.be well ? No, he muat take the law 
as it is; su^li an action never was brought, nor 
if brought, ooutd be maintained; yet here the 
dama^ are given to the paily. 

Tlie like of all other penal statutes, a nan 
only forfeit Ahe tho staWite in- 
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diets; so that this action cannot, as I ooooeii^ 
be maintained. So that, my lord, taking att 
togetlier, adii^||i^p|thoagh 1 hope it iaoot ao^ 
that this patent fell good patent; yet you 
not tlie sole persons interested, there are others 
besides you, your grantees, factors and ser¬ 
vants, and sons are to trade there. You have 
not laid any particular damage; therefore you 
cannot, by the reason of the caseof monopoues, 
maintain any such action as this. 

And if you will take advautage of this grant, 
it is reasonable you should take it as the grant 
gives it, proceea ibr the forfeiture of ship and 
goods; but for the actidn of the case, your 
charter docs not give it; nor, if an act of par¬ 
liament had been penned afher this mannei*, 
would such Eua action have lain. 

So that to conclude: 

First, That that which this Company claims 
in this case by this |^nt, to have the sole 
trade to the East-Indies in their politic capa¬ 
city, excluding others, is a Monopoly, and in- 
grossing, against the commoni law, and the 
ant ient statutes, and the Statute of Monopolies, 
71 Jacubi, and tberelore they have no right to 
have what they claim. 

Secondly, 'J'liat what the defendant has dono 
in this case, ho has lawfully dune, and therefore 
nut. to be punished. 

Tlurdly, That though the Company had a 
^wful claim to tlic trade in such manner, as 
in their declaretion is set forth, and the defend¬ 
ant done what lie ought not, yet they caunot 
iriaiutaiii this action. 

And upon the whole matter, whether best 
for the Company to have judgment for them 
or agniiKU them, may deserve thriv thoughts. 

Ihit this being so great in the cuiiscipieiice, 
as the whole trade ot the kingiioui depending 
upon it, 1 liave laboured the more. 

Tlie antiont laws, the antient ways, fe what 1 
endeavour, and against new ways upon any 
pretence whatsoever. 

And therefore, my lord, I humbly beg your 
Judgment for the defendant. 

Lord Chief Justice. Do you intend to hava 
another Argument in il, gentlemen ? 

Solicitor Gencrul. What your lordship 
pleases. 

Jjord Chi^ Justice. It is a case of great 
weight and consequence, perhaps, as ever any 
case, that has come into Westminster-balk 1 
must needs say, it lias been extraordinary well 
argued on both sides; and it must be neces¬ 
sarily taken notice of as a (loint of great oonse- 
qiience, wherein the king’s prerogative, and 
Uie privileges of the East-India Company, and 
tliisjoint-traile, are concerned on the one side; 
and the beneftt of particular persons, and the 
liberty of free, uncontroulable trading is con- 
cei'iic^ on the other: and it is ht there sfemld 
be all the consideratiua, and all the deliberation 
u|)OQ a matter of this great inumeut, that possi¬ 
bly can be. I cannot be so wondeHolly cap¬ 
tivated with the dilTerenoes, tliat have hew 
made between the charter to tlm Baat-Jndia 
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Company, and those to the Turk v Company 
and tncoiliert; andthoiinr\i \ havolicanl miicii 
in thdWfcncc of Charters and Corporations,' J 
am, of* opinton there is no such ^jieat inotter of 
raiimendatiou due to them: but 1 take tlic 
Common law to be the best lau in the \v,orld. 
For that Charter, that you Jtir. IVdlexfen de^ 
fended here so strorii;ly "atler judifnieiii ffiyeii 
against it; the corporation beeaiiie us invisible 
aithin afip^wdavs, as you say Ibis was, no 
'duns cotild see it; tliuuj^b there nere duns 
that went to wait upon that corfionilion, hiit 
came away as empty as they went: and I wish 
the duns were Jibe to be as well satisfied from 
the one, as they are tVoiii the other; and tliei-c- 
f'orc there ean be no pi'icat matter in that. Hut 
there is another tbiiiy;’ that very much deserves 
consideration, it is a question wherein trade is 
mightily^ poncovned : we know we have a po¬ 
tent neighbour, who has both experieoee and 
industry, and are our rival in this trade; 1 
wish wc hud as much industry, and were as 
diligent as tliey; they have lound by long 
experience, that a Joint-stock is tlic only way 
to cany on their trade, I mean Holland. Anil 
it is very well know n, if it harl not been for a 
joint stock, the trade bad never been so bene- 
iiciid as it is. And Mr. Sandys would ufit 
have had suth a dci-iro to the trade, for it 
would not have been so well settled anil fixed ; 
and therefore, I take it to he ;i wnnderl'ul thing, 
and to cany a great <‘OTisc(piefiee in it njuin 
that accoM' t, that wc sbonld consuler how sliis 
trade eoiiirs to be so great, and,j|^ ilesirable. 
Now that by the joint-Mot k, and indusiry, and 
cxperiPe of the Company, the thing is beeoine 
facile and valuable; ffir particular peisons to 
come and sweep away the advivntage of it, that 
ought to be we!l c^nsiu'eret!. Mr. Sandys and 
his partners are very yealeiis now to reap the 
fruits ot'the Company’s labours. Hut siip|>>iSO 
this question sho ild be asked Will you be con¬ 
tented to come in and jniy your proportion of 
all the charge tlmse p«?o{dt' ha\e bc-.m at, to put 
the traile into this capacity it is in i* Hut. is it 
fair, after tliey have reduced it into .so good u 
condition, Bit a V ast expense and trouble, for 
Other particular persons to come and say, Let 
US have the benefit of it, that have had nothing 
of the burthen and charged And ilien llnre is 
'another eonsequeuce of great concern; peace 
and war, no one doubts, are actually in tla^ 
power ofthat ptince and jveople with whom the 
trade is. 1 would desire to know, supposing 
an injury should Ik' committed by any parti¬ 
cular pCTson to the infidels, and the ship get 
away ; will not alt the rest of the Company’s 
•toOK, being of the same nation, be in danger 
of sufieriiig by it ? Certainly it would; and 
thenefore since they are likely to answer for the 
wroDg, is it^Dot fit they should have the ma- 
USgenieiit of it ? So we may, if we come to ar- 
jgueby conseqaeuces, easily find out a great 
nuftpy loeoDTeitienctes o» both sides; but they 
•re .flOt to oyer-rule the law one way or the 
other; they are specious pretence.^ by way of 
arguiDOB^ hfit tbe law is a certain rule, and 


consequences are not one way or other to over¬ 
rule it. The main point truly is a point of 
great consideration and weight; perhaps as 
considerable as ever any that has ^come in de¬ 
bate here; and therefore it is tit, that all due 
deliberation be taken to have it debated. 

Mr. Just. Withins. Mr. Pollexien, you seem 
to argue that the king’s grant to them is a void 
grant, and against common law, as being a 
monopoly in ranting tlieiu the sole trade; 
then that dues not come to the point in Michel- 
bouvne’s (‘ase, about trading without licence 
w ith infidels; and therefore you go upon an¬ 
other gi'ovind, than what Mr. Solicitor did. 

Mr. Pollexjen. 1 go upon the particular case 
here before you. 

Mr. Just. Wiihins And you have not givefn 
any answer to the I’clition of the Commons, 
cited by Mr. Solicitor. 

Mr. Pullexjcn, 'rruly, Sir, I think, it does 
not need any answer ; foi lgocli;<:dy acainst 
ibi.s grant, which is agains-t law, /oid. 

Loi d-Cli/rf'Justice. Tnilv.M’-. rollexfen, I 
am not much in love ntiti cr v*»ir other 
point nhout the action ; forvvb.x: curme, pray, 
ot all the actions that hat* Uvu lif.u :ht upon 
that statute of monopolies, by t'.i j.mv 'Here of 
new luvcntktiis, as there has two ii«]/\tludes 
111 my kird Hale’s time, and jt all luius 

Mr. 7'j/f'M/f«. in tliut ei'.-c, im »'\i nohoily 
but tlie particular grantee, tliai 1 m‘ that iiiicn- 
tioii; and he i rings the ae.ioii. Hut Iilmc, of 
your own sbcwin :. ^ou b.iie intitled others to 
ilie trade, as the seivant'., and factors, and 
childr«‘n ; and tiieretoie you can never have 
such an action. 

L. C. J. When will you have it argued 
again i‘ 

Mr. Polfcif'm. Me shall he ready forihe 
tleli ndani next term. ' 

L. C. J. 'I'iiiit is a little too soon, there is but 
a very slmri vacation, and that is but a short 
term ; 1 think you had best hiive another ar¬ 
gument in Michueliuas'tcnn. 

iS’o/. Gen. ^’es, if your lordship please. 

Mr. i\)//t’.r/i u. W hat ^*>ur kodslnp pleases; 
we shall lie ready, if your Lordship pleases to 
hear us next icrni. 

L. C. J. 1 know IHir. Sandys is in very graat 
haste; hut the zeal and transport oi' any |»arti- 
cular person must nut think to ohlig,- us to go 
hand over hcad^ in a case of this great weight 
and moment; there is great consideraiHiu to 
he had of the length of time that this Company 
has continued; there has been'an East-India 
Company in king James’s time, in the late king’s 
time, and in this king’s time. 

Just. Holloway. And here is a great trade 
settled, we must not destroy it presently. 

L. C. J. We must not gratify the zeal and 
transport of Mr. Sandys, by being over-hasty 
in tins matter. 

Mr. Follexfen. My lord, we shall be well 
content to stay till Michaelmas Term. 

L. C. J. Ay, 1 know the countfel will; but 
whether your client will or no, 1 cannot well 
tell, nor do not much care. Well, we will 
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consider of it, and hear another argument in 
M ichaelmaa-Term. 


MR. ATTORNEY GENERAL, 

(Sir Rudurt Sawyrr.) 

HIS ARGUMENT. 

The Governor and Company of Merchants of 
London, trading to the East-Indies, Plain¬ 
tiffs. Thomas Sandys, Defendant. 

De termino S» Michaelis^ Anno liegni Regia. 

^0 Car. U. xxxi. a. d. 1 ( 384 . 

In an action upon the case brought by the 
Company against the Defendant, for trading 
into the East-Indies contrary to.tiieir grant, 
in prejudice of their trade, and to tlieir damage 
of 1,()00/. 

It comes before the court upon the Plaintiffs’ 
demurrer to tlie defendant’s plea of the Statute 
of 15 E. 3 . 

The record having been so often opened at 
large, 1 shall only put it as a case upon the 
record. 

The king by his letters patent, olio A prills, 
IS Car. 2, renting that the Company had long 
been a company, and erij(»yed diveVs liberties 
and privileges under the charters of queen Eli¬ 
zabeth and king .lames, grants the Company 
the sole trade and trafHc to the East-Indies, 
being an liitidel country ; with a prohibition 
to all others of his subjects to traiie thither^ 
without the leave and licence of tlie Company. 

The Defendant not qualiHed as the charter 
directs, xvithout the leave of the Company, and 
against their wills, trades to the East Indies, 
to the prejudice and damage of the Company’s 
tradf*. 

Upon this case, the points which have been 
moved and argued, are two. I 

1. Whether the letters patent giving licence 
to the ('nmpaiiy to trade into the East-indies, 
and to evercise the sole trade there, with pro¬ 
hibition to other subjects to trade there, be 
good 111 law ? 

2. Whether admitting the patent good, this 
action will In* for the (Anupuiiy f 

iti debalii'g of the first poiiit, I .shall not go 
about lo maintain the validity of these leUers 
patent, or any such of like nutur(‘, to bind ii|) 
the king from gruiting licence lo other of his 
subjects as he shall please; but sh:i 1 content 
myself, to shew that all the subjects not li¬ 
censed by »he king, nor aiUhori/ctl by the 
Company (a . the defondant is not) are bound 
by these b’ fers patent 

Where the question will he hetwei'ii the 
king’s prmgalive (and that Lii one of the 
highest points thereof, which eop'^erns the de¬ 
fence and protection ol his kingdom), and the 
intercourse with foreign nations, on the one 
side; and the general liberty of trade, which 
is a tender point, and merely coneertis the in¬ 
terest of his subjects, on the other side. 

It therefore U^ing a 4 )ucstiou of great conse¬ 
quence, and of greater consequence Uian difii- 


I ouHy, as 1 hope to shew; 1 shall, in ejitmin** 
iqg into the point, use the utmost cautiep, by 
asserting the king’s just prerogative in thw 
matter, and not to depress the subjects true 
lilierty of trade. 

The subject matter of this question, only re¬ 
lating to a foreign trade with Infidels, not in 
amity with the king of England, doth not ne¬ 
cessarily oblige me to enter into the considera¬ 
tion of any other trade, or of the king’s pre^- 
rogativc, or the subjects liberty in relation 
thereto. 

Which woul<l much .shorten my. task in sup¬ 
porting these Jetted patent, and the trouble tne 
court is like to receive thereby. 

But because the great force" of the ar^u- 
tiieiits, made use of on the other side against 
these letters patent, have liecn drawn from 
principles and precedents of law, which con¬ 
cern as well the inland trade and traffic of this 
kingdom, as with other Christian nations in 
amity with the king of England, with whom 
leagues of commerce have been made by our 
kings; or to whom a coninioirtrade bath been 
laid open by several particular laws: 

It is made necessary for me, from the other 
side, a little to consider these trades, and how 
far the subjecis liberty or the king’s preroga¬ 
tive be concerned in them. 

Whereby it will api>ear, that the arguments 
ami authorities produced by the defendant’s 
counsel, will he of no great force to imjveach 
these haters patent for the management of a 
foreign trade w illi Infidels. 

I shall therefore briefly consider the inland 
or native trade within the kingdom, and then 
the foi eign trade with other nations. 

The inland trade is either for’ manufactures 
or inerchandize. 

Linder the trade of manufactures falls in the 
husbandman, ainl all suits of artificers; who 
have full right by the coiiiinoii law, to exercise 
what, and a.s inuiiy trades as tlicy please; so 
as no annoyance happen to the neighbourhood: 
and with tiioso the king’s prerogative U little 
concerned, it cannot restrain them, it being 
tiU'ii* livelihood. 

Nor IS the public weal utherw'ise concerned 
therein, than that all its meinfjers should live 
i> v rlicir honest luhour and iiiduslry. As to the 
trade of mercliatuli/e, or inland commerce, 
every man (generally speaking) might buy of 
any’man, whelluT native or foreign, and as 
many kinds or sorts of merchandize as he 
pleaseth, whit'li i take to liave iK'cn the com- 
iiioii law before 37 Ed. 3 , cap. 5 , whereby all 
trading merclianN were resiraiiied to one sort 
of merchandize. 

But that act continued not long, being re¬ 
pealed .38 Ed. 3 , cap. 2 . 

Yfd this trade of inland merchandize lay 
undiH* several restrictions at oomiiion law. 1* 
Notwithstanding such genci'ul liberty of buy¬ 
ing and selling, no man oool.i ingross any ona 
commodity. 2. The ancient common law 
cotiiined 'tiiis sort of trade to certain places, u 
towns, cities, or oUier public places appointed 
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by AeUnff^ ^ S Inst ib. 196, in tbeCbflp. 

FertiMEaig. • 

ftW»i ptCRitshuble to buy above the value of 
twetttiTfptoee eLsewbere, or to niUicipato mer* 
ebanaisees before they arrived at liiese places. 

jf. No assemblies coirld he hcM for the 
traffic of buyings or selling'-, u ithoitt the king’s 
licencefor thoiigfh some markets ami fairs 
are held by prescription, (the orii^iiial grants 
not appearing} yet these were derived from the 
crown, by some roval licence brtbre time of 
memory: they all rlepend upon the same 
'mowD, and may be forfeited to the crown. 

This is so frequent in our books, I need not 
cite the authorities. 

And here the prerogative of the crown bad 
a great stroke. 

The inland traders, in buying and selling,, 
might buy and sell in private placf?s, and could 
not be restrained: but they could not hold 
assemblies for trade without the king’s leave 
and licence; mails, fairs and markets, in their 
true notion, being- no other than royal licences 
to assemble fur trade and traffic. 

And thjese, when granted, cannot be resinned 
without cause of f..»*{eitare: for 1 do admit^ 
that a licence to trade or traffic carries an in-- 
lerest with it, being a matter fd* profit. 

And 1 take the law to be the same, whether 
the fair or market be erected only, and not 
granted to any one; and where it is granted 
Ao a subject, all the king's siib)ect.s have a li* 
herty and right of trafficking there;, and cannot 
be pro|iibit(;d by the lord of the fair or market. 

I'he reason of these restrictions of the inland 
trade of merchandize, and the king’s preroga¬ 
tive therein, is from the concern 1/ie public 
peace and justice of the kingdom hath in this 
sort of trade, more than in the former of tlie 
manufactures, viz. to prevent all manner of 
cheats by false weights and meusuros, corrupt 
merchandizes, and too great enhancing of the 
prices, and breaches or the peace, occasioned 
Dj puUic concourses, though under colour of 
trade and traffip. 

.^nd upon this ground the common law pro¬ 
vides, That to all such licences for public 
marts, which the king may grant when and 
where he pleases, being not to the damage of 
others before granted, a court of justice i.s in¬ 
cident of common right, for preservation of the 
pub4c peace and correction of such deceits 
which generally attend the trade of merchan- 
diaing. 

* Fourthly, There was another restriction 
tipoD the inland merchandize taken notice of 
in onr hopks, which was more particular, and 
to certa'm places, viz. 

The ciaim of foi-eign bought and foreign 
sold, by several cities, towns and ports, some 
custom, and others by charters; and there 
if no gi^eat question to be made, but before 
9 jk ^ c. 1, the charters as well as customs 
ad patfOi for that liberty, but both were taken 
:mway hy the Siatiife, and divera snboeqaeut 
lawf tnkfniiftMe of in thn caseof the cuy of 
L fdo n , Can fol. 198. 


And between that and 9 H. 4, there wm 
mat struggliogs in parlifiae&t between the 
tondgn roerehants and the city of London, 
and other towns, about that costom. 

’Till at length, London prevaiM fbr a pri¬ 
vate aot of parliament ^fbr estaMiobing of the 
customs, which they have enjoyed ever since 
9 H. 4, 30. 

Hy an ancient record of Henry 3. it appeaid 
that the abbots, and others the. religious of 
the county of Ltucoln, under cohNir ofstdliiig 
their wool, which arose upon their demesne 
lands, turned merchants, and bought up wools, 
and sold them with their own wools: they 
were prohibited to do it by a writ out of thf 
chancery. 

And u|Mua the complaint of the merchanta of* 
Lincoln, in, Ae time of Edward t, the like writ 
of prohibition issued, Pla. Pari, in tlie Appenffiz 
609. By all which it appears, that Uie inland 
traffic of the kingdom, wllich was withiu the 
(-are and cognizance of tiie common law, was 
not unlimited, uor the subjects liberty therein 
never so large as it is now insisted upon, to all 
foreign parts whatsoever. 

And thal the raauagerv of the ]>rincipal pail 
of the home traffic, whicli consists in the mavti, 
fairs, and markets of the kingtioni, depends up¬ 
on the king’s prerogative, and is managed 
under it, the law having eiiti usU d the king 
with that power tor the benefit of his people, 
and the peace of the kingdom. 

In the next place, 1 will take a view of the 
ibreigu trade. 

The couv.no!! law, aiid our law books, take 
notice i.f but two sort;5 i>t’ ibreigners, alien 
fiieiids, anti alien enemies; Calvin’s Case, Co. 
7. 17- 

Neitlier can liiei obeany ot!ier sort of foreign¬ 
ers gouorally speaking: tor if the question arise 
whctiier alien frienii or alien enemy, it must 
i>e tried by the leagues vritii the prince, whose 
suliject he is; which is, or ought to be enrolled 
in Chancery. And though there be not actual 
war or fighting between the two princes and 
tlieir subjects, yet tliey arc * in statu belli,’ and 
may assume arms wheu they please, and 
seize the goods and persons of each other’s 
subjects. 

1 shall firat consider wliat ihe common law 
determined as to the subjects trade and traffic 
with alien friends beyond the seas, and upon 
what.foot trade stands; and then particularly 
consider how it determiues in case of commeren 
with alien enemies, and incidently of infidels. 

1 conceive the common-law bath made no 
express provision, nor given any absolute 
right for tne sulgects to trade with any foreign¬ 
ers beyond the seas. 

It will be of little use to discourse how fkr 
the law of nations interposes in this matter: 
whedier every natioii be obliged to entertain 
trade and commerce with anotto nation. 

Ant] antecedent to ali leagues and treaties for 
commerce, little will be found besides the laws 
of hospitality, wkt^ do not ipve any demoDd- 
ablcrighlb 
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^Bodiall9, in IntJiook d« Rqioib^Ub. 1* (Hip. A, 

7. ftays ‘ ’OrittB tametsi jure gentiam am ^ 

«diMUitor probiberi, tamen mpna prtnciiubiMi 

* ?idemufl.’ , 

And in his book de Bqmb. lib. 1. oip. .6. 
bolds,« That it is lawful to Airbid foreigners 

* from entering the borders, not only if a war 

* be on foot, but in time of peace, that the man- 

* nersof the inhabitants may not be oorrapted 

* by GonTerae withatraiigers.’ 

And in his book de Kepnb. lib. 1. cap.. 6, 7. 
^That the laws of cxnninerce are contained 

* in the particular compacts and agreements oi‘ 

* people and princes * 

Wbat Bodinus declares to be the law of na> 
tions, eaiactly agrees with the laws of this king¬ 
dom; for all strangers came hither under safe 
ixmdactB, which contained both the king’s li- 
oence and protection of them. 

The king might inhibit foreigners from 
coming into tiie ^realii], and might remand 
them when here. 

Magna Charta, sap. :10. which is a general 
■afe-conduct to merchants-strangers, reserves 
this prerogative to the king, ‘ nisi puUice pro- 
' hibiti.’ 

My lord Coke, in his comment upon this 
chapter, 2 Inst. 5. 7. admits they might have 
been prohibited before this statute, but coii> 
straes the saving of this prohibition by act of 
parliament. 

Which construction, as it is witliout any 
former precedent or authority, so it is against 
the constant stream oi‘ precedents and practice 
aver since. 

Rot. Claus. 24 H. 3, doiw», which was after 
this statute, the king sent his writs to several 
mayors, commanding that all the merchants, 

‘ ultra montein,’ should depart the kingdom 
within a month. 

And in the same roll, dorso, there is anotlier 
wiit to the mayor of London, giving leave to 
Roman, Fhirentine and some other rntn-chante, 
to stay till the feast of‘ St. Martin in the yeai | 
following. 

And the constant practice in try king’s j 
reign cince, hath been both by prociamatiun I 
and onltTS of council, to conunand Ibreigners 
to depart the realii*. 

Besidt'fi, the coiistnictiori my lord (’oke puts 
npon it, makes the clause idle and elusory. 

Tliat one act of parliaincnt should provide 
for a saving by a subsequent act whicii of itself 
would be repealed by the former. 

So where an act of parliament prohibited io- 
reigners to come in, the king by his safe con¬ 
ducts might licence them. 

The Commons in parliament 1H. 5. pray, 
Thatthe statute made by Henry 4, for avoiding 
ef strangers out of the realm, migl»tbe put in 
•execution. The king grants it, saving his 
prerogative to license whom he pleares. The 
Commons replied, » Their intention was no 

• otherwise, nor ever should be by the grace of 

* God,* 1 H. 5. No. 15..Rolls Prerogative, 180, 
Tliis might fartlier appear by the several 

statutes made for the iavioudda ^bsmation of 


the ktng’a aafe-eonducts, which are in egpra# 
w<nrds mentioned to extend to alien 
well os alien friends; 2 H. p, cap.A.and ISD 
H. 6, cap. 1. 

It is held in Horn and Ivy?f^ case^ Hill. 7| 
and 22 Car. Secundi, Bancx) Hi^is, Syderfiii. ^ 
That at common law tbeicing. might prohibit " 
the importation of foreign. coinmoditiGS, before 
the statutes therefore made. 

Bo then as the case stood at common kw., 
foreign princes and nations might ptobibil 
the subjects of England to trade with them, 
as the king might prohibit foreigners to trade 
here. 

The king might inhibit any of bis sulyecsta 
ii'om going lieyond sea: and this might have 
been by particular writ or general proda- 
mation. 

Our books and precedents are so fall in this 
point, that it was admitted on the other side ; 
for there could not be produced any authority 
that renders it the least questionable, but mul¬ 
titudes are for it. 

Rot. Claus. 7 Ed. 2, mem. 10. A writ to 
the aheriif (d* York, to seize the bodies anil 
lands of such as had gone beyond sea, irontrary 
to the king’s inhibition. 

Rot. Claus'. 41 Ed. 3, mem. S4, dorso, 
writs to all the inaritime towns to take, cam 
that a proclamation prohibiting all his subjects 
(except noted merchants, and those unarmed) 
be put ill execution. 

Hereby it is evident, that it was penal to go 
beyond sea, contrary to the king’s inhifaitisp, 
before,,the statute of 5 R. 2, cap. 2. 

All that that statute adds to stiengthen the 
king’s inhibition, is only a point of further pe¬ 
nalty, viz. A forfeiture of the goods of the pas¬ 
senger, and of the vessel of the master ex¬ 
porting : and though there be three sorts of 
peri>ohs excepted out of that statute, viz. 
Lords and other great men, true and < notable 
merchants, and 'tlie king’s soldiers; yet that 
law gave tliosc persons no otlier libeity than 
they had befnro, only loaves them out tof the 
penalty nrovidod In ilvatslatutc. 

That before this statute, noblemen and atiier 
great trou might be prohibited, apifcars by my« 
ionl Coke’s opinion, 3 IdhI. 170, in foe case w 
fugiti\es ; and the records there mentioned, 
especialiy that of the'25th ef Ed. 3, Rot. clous, 
menib. 15, dorso, where the king, hy his pro¬ 
clamation, prohilnts, that ^ Nequi:^ .Cpmes, 

* Baro, Miles religiosns Sagittarius aut opera- 

< rius, extra Regnum se transferret, sub pcena 

< Arrestationis, et IncarcerationU.’ 

And for the king’s soldiers, it is plain they 
cogld not depart the realm without foe king’s 
leave: but his raising ofiAem for his forc%n 
service, was a sutiieient licence for them to 
depart the realm with their several captaius. 

And for the true and notable inerchn^ 
excepted in the statute, they a'e the same with 
the noted lueri'hunts excepted in the 
mationof 41 E. 3, w ho were the merchaJitsof 
die staple, who were admiM awoKn:^© 
observe the laws of the staple j 
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bemud to lOMt thithor, and not elsewhere, The only authority prodooed is the opinio^ 
without the King’s specitfl licence, as I shall of Fitzherbert, in Nat. Brer, to. 86, where the 
ofterwai^t shew. words of Fitzherhcri are, ‘ That by the course 

By the statute of 27 £d. 3, which settled ‘ of the coinnjun law, every man,tuny go oot 
thE UWS of the staple, ^ap. 23 , all merchants, « of the raalm for merchandize, or travel, or 
. <00 /Well aliens as denizens, repairinsr to Ithe * any other OAUse, as he pleases, witliout de- 
oteple, are required to be; hwoi ii before the * manding licence of the king, and shall not be 
mayor and constable of tbe staple. After the * punished tor it.’ 

staple was at (\‘tlni.s, as it was 41 £. 3 , and By this opiuion, thelibeity the subject hod 
5 K. 2 , the same laws of the staple continued ; to U'avel, or to go for any other cause beyond 
and these uieiTlianis arc iii naany records sea, is the same as to trade, 
taken notice of. * And this'opiiiion imports no more than a bm 

37 H. 8, cap. 13 . All pei-sons are prohi- impunity, that the common law made uo«x^ 
hited to buy v^ool in Kent, and some other press provision against it, sq as to punish it at 
counties, except the merchants of the staple. an olfence at common law, but left it to the 
Audi Kiiz. cap. 13 ,»*provide 9 , It shall .he discretion of the king to prohibit, or permit, aa 
lawful fur the merchants, called merchant- ho should see cause. 

adveiitiirers, and merchants of the staple, out That tliia was the meaning of Fitzherbort, 
of the river of Thinnes only, and twice in the and that he did not intend any right the com* 
year at most, to ship out and in foreign mon law gave the snhjccts to tio beyond sea, 
bottoms. but only^ that the common law was silent 

Now 41 £. 3 , and 5 R. 2, the staple was therein, and Icl^ it as a thing indifferent, an* 
at Calais, and all the merchants of the staple tecedent to the king’s inhibition; is evident 
were bound to repair thither only, and had a both by Filzherbert, in tlie same plyce, and 
general licence so to do, w ithout taking of the co-temporary opinions of the sages of tliai 
passports, as the form of the statute of 5 R. 2, time. 

directed. For immediately Fitzhnbert exphiins his 

But these notable merchants were restrained opinions, that because every sid;)ect is bound 
to trade to any other place than the staple, as to defend the king and the realm, tin/ king at 
A shall after shew. his pleasure may cummaiid the subject not. to 

As the king may inhibit any of hie subjects go out of the realm without ids lieenee ; and if 

a beyond sea,, so he may at any time they do contrary thereto, they shall he fined for 
any of his subjects, untlcr penalty of their ilisol»edience 
forfeiture of gooils and land.s, during "life. Here, by Fitzherbort, that liberty which he 
Dyer 12,8 parag. 10 , and 276 , and $ 76 , 3 Inst, bad asserted for the subject to trade or travel, 
179 , in the chapter of fugitives, and 2.^ and 26 as it wasctpial, so it might lie equally restruiued 
£liz. Cater’s case in the Exchequer Chamber, by the king at bis pleasure. 

Leon. fo. 9. ' All the Judgt^ at that time were of the same 

Upon these grounds it is evident, that the opinion, 
common law did not give any absolute light to Mieh. 1 £liz. Dyer 165 , in an as-scmbly af 
the sulyccts to trade beyond sea with foreign- tlicjudges and otheis, the question is fully 
ecB ; for no man can have a full right by law statcil, wbclher a subject generally might 
to any thing which otbeis have a right by the vvuiidi-aw liLs person out uf the kingdom, fur 
same law to hinder him of, or to obstruct him incrohandize, travel, or other cause, by tlm 
in the using or enjoyment ul it. sole licence or permissiim of ihe common law ? 

And Mr. Pollexten did rigidly observe, that The ouestion is not put upon any right the 
this fundamental right of the king, of prohi- subject Iiad to go, hut upon a hare iieriiiiiisiou 
biting his subjects from going beyond sea, at common law. 

equally respects the trade w ith Cliristiaii na- For all-Ihejudges agreed with Fitzherlicrt, 

tions as with infidels ; fur both have a right to that tln^ king might pruhihitthem 
debar the English from trading with tlieni, as And Fitziu riiert’.^ o|iiuiou lor such permis- 
Ihe king of England had a right, at eomuiun sion only is urged ; and at that time left with 
law, to restrain his subjects within the realm a qiiiere upon it, without any allnwunce of 
from passing over the sea to trade with them, such permission from the judges, but seem- 
Wbich is founded upon the king’s right of mgly to the contraiT. 
protecting his kingdom, which could not k* But afterwards Mich. 12 and 13 Eliz. Dyer 
discharged if the subjects hail such general 296 , a particular case of a mercliant tliat wept 
right as is pretended, of withdrawing tlieir beyond sea to live, and not lor mercb^ndize, 
persons and estates as well to infidel as Chris- wi’lhout the king’s liet'iice, came before tlie 
iian donntries. jiidges ; and it was debated before the judges 

And if such general right were by the com- of both lynches, and tiie chiei baroo, upon 
am Ikw, it is marvelknis ; and that no record ibis (Kiint, 

or book-case can be found, where it was ever Whether it were an offence punishable at 
•o rfioOhred. common law ? 

Notwitbstaodihg great occasion has b.een Tvvo of the judges held it to hew offence, 
men in ail tines, by prohihition, for the sub- and that the eoumiuu law did prohibit it. 
J^tobave asserted sHch right; Therest of the judges concuned with Fits* 
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Ikfl^bdrt, i«# ^hst befiire an express pf>oh^ 
Mon hy the kiiif, by prochnaation or writ, it 
waa not «ID offhnce ori' coActempty but left by the 
eommon law as a thing indigent, wbieu iixi- 
portft no fight, but d baieimpaiiity. 

Bnt'all the judges, after a promition, held 
it an ofTence and oontemfit pumsbable at com¬ 
mon law^* whereby that point IB settled by the 

2 pinion of Fitzherbert and the judges of thaft 
ihe^ that at the eomnion law Kcence ^as but 
a bacre permission, importing only impunity, in 
that tlie law was silent before on express pro- 
hiMtitMi of the king, which is the lowest de^ee 
of mrmisSfeEr taken notice Of in books of law. 

Grotins, in his bookl>e Jure Belli et Pacis, 
lih. fb. 3. No. 9, defines permission, properly 
so called, * Permissio autem proprib, non actio 
*• est Ijegis, sed actionis nOgatio, nisi quatenus 
* aJia«f ah eo,cui permittitnr obligat, ne Impe- 
^ diftientuTn ponat.’ 

But this permission of the common, law goes 
notso fkr as to oblige or debar othei's from ob- 
strocting the action, which may be impeded 
both by the king and other nations, as I have 
shewn. 

It carries only impunity with it, and this 
liberty of haunting or visiting strangers in 
amity, something resembles that liberty whi<!h | 
the oormnon law allows one sulgect towanls I 
another, viz. a free passage to his house, to I 
speak or treat with Imn, which sounds only in ' 
excuse of trespass, and may he prohiliitcd by 
the owner. 

9 Ed. 4, fo. 4, par. 15. In trespass for]>rcak- 
ang bis house, the defendant pleaded a lieence 
from the plahitiir; who replied, that after the 
licence lie prohibited the defendant to come. 

For be the licence express from the party, 
or implied by the Ian-, the on ncr might deter¬ 
mine it by an express prohibition. 

But though tlie common law did not expressly 
prohibit the going beyond sea without licence, 
so as to punish it as’an offence criminally, yet 
it did dHCounteriance all going beyend sea 
without the king’s licence, in adjudging their 
issue born there, after such a departure, aliens, 
and not inheritable to the Irinirliah laws ; as 
was resolved inter Hide & Hill. Hillar. U5 
EHk. B. Ks. 

3 Cro. 3. TUai if Baron and FemegobeyoM 
<uia*With lieence, and tarty there after thc tlrue 
limitod by the licence, ami have issue born, 
ih^ -sliali be aliens, and not inhmtcddc. 

Besides those pow ers or prpr<igiitlves where¬ 
with the common law entrusts the king for the 
defknee of the refilm, vijr. to |?rohibit and it- 
move aliens, to restrain them from going, and 
to recall his own subjects when gone beyond 
aca; 

The law rests the sole power of making' 
leftgoes With fore^ners in the king alone, ' 
Which is the ntsf step towards a foreign 
trade. 

The common law admittiUg of no trade 
with enemies, enemies are made friends only 
^ capable of bei^ 

voi., X, 


' AndvOs the making of ,all leognesi sd e* 
modelling and Kmiliiig of satdi.leagmsaaiiB^I^ 
the king alone. 

As it is to be observed, that no leagues Were 
ever yet made ter an unlimited and imiversU 
trade, but iii all leagues the particular, munici¬ 
pal laws of each country are excepted ; as tor 
example, salt cannot be imparted into Fraiice; 
and most French commookibs are restrahred 
from -being imported hitlier: 

So it was resolved. Pasch. 36. (4 Inst. 

5 .) 3 Inst. Henfy de Vale and Tomlinsoh, upon 
a seizure of French goods, and a complaint to 
tbcTonncil upon it, That the laws ot* either 
kingdom, were excepted in the leagne. 

Mnch less doth the king in any Imigne con- 
dnde or build up his own prerogative towaitlB 
' his own subjects, in granting tliem licencca 
to trade, or in restraining of tiiem from gding 
beyond sea, though in order to trade. 

Morcover, the rules of the common law are 
not adapted to determine matters of foreign 
trade, neither can foreigners be presumed to 
have cognizance of the municipal laws of thh 
kingdom.. 

Tlie principal part of foreign trade is trano- 
acted beyond sea, where the common law dan 
have no cognizance, hnt is confined within tliu 
compass of the four seas. 

The law was so strict, that an Obtigatioli 
bearing date at a certain place beym^ sea, 
could not be tried in England, 21 £. 4. 
fol. 74. 

Sci-vicc of a privy seal upon a subject be¬ 
yond sea, commanding him to return, when 
certified into Chancery, and sent by Mittimus 
into the Exchequer for seizing of goods and 
lands, is not traversibJe, because not triable in 
England, 2 Eliz. Dyer 176. 

« In the case of thekiogand Cusack, 17 Ja¬ 
cobi, Rolls rep. 2* part. fnl. 112, t!^jcaiit 
Davies argues that the municipal laws of itviy 
realm arc not siitficioiit lt»r ordering the at- 
fairs and traffic of merchants. 

And upon this ground, when the staple was 
removed from beyond sea to several towns in 
England, by the statuls of 27 E. .3. it is jiro- 
vidSi, That' the trade should be governed^by 
the sam('. laws it was before. ' 

And by 7 Chap, it is cnactcil, ‘ That all 
‘ mcrchnuts coming to the staple, shall bb 
‘ ruled by the law-merchant of all things 
‘ hiuchi!»g the staple, and no* by the common 
‘ law of the land? 

Whereby, in negative words, the commom 
law was excluded from intermeddling in the 
affairs of merchants ; as not proper to decade 
those controversies, and whereof foreignei's 
could have no oc^izancc. 

By ail which it appears, that the common 
law made no provision for foreign trade. 

1 'he common law therefore having given no 
right to the subjects to trade beyond the svfW 
with foreigners, nor prescribed any rules lor 
tl»e managing of that trade, but left that 
ter solely to the^king, fot the Ml punt of 
his people: 

2 H 
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It may be firaper to coDBider upon whnt 
ftc foreign trade stando. 

Tbe Ibumlations are two. 

' t* lieiwiies made by the Jdngs^of England 
princes and states. 

R. Royal licences, wliich are ekber solely by 
gMt, or by act of p^iament 

all acts ot parliament in matters ol 
^weee^ve, and which move only from the 
hng, are by the king^a grants in parliament 
tatiled into Jaw. 

By leagues, fbragners are bound by public 
cODpSct to admit the king’s subjects to a 
llneaoom to trade with foreigners beyond sea. 

I have already spoken of leagues, os the ne¬ 
cessary preparatory' to all foreign trade, and 
without which no foreign trade could be en- 
terprized by the subject. 

what 1 shall add,'is only concerning the ne- 
cess^y depeodance of that trade upon l^ues, 
in its oontinoanoe and regnlatiori; if the 
league be broken, let the subjects right be 
what it will, to trade either singly by grant, or 
by act of parliament, it is suspended, and after 
pmlaroation made, becomes unlawful and pu- 
nisbahle, as trading with enemies. 

The leagues and treaties with foreign princes 
for tra]te and commerce, whereof the sole 
power is in the king, to bind the subjects of 

Engfamd. 


They ate the only laws betwixt nation and 
nation to direct their trade and commerce by. 

And by the said leagues, trade may be limited 
to certain places and commodities, or other 
rCstnctioRS, as tbe two princes shall agree? 
■po^ xrho are tbe only masters of their 

A clear and full instance of this, is in the 
leagues for trade with Flanders and the low- 
oountries, between the kings of England and 
the didces of Burgundy '; xvberehy the staple 
tvas nettled at Bruges; and that no wools 
should be sold in Flanders, but what came out 
of England; and that no English cloth 
should be sold in Flanders, on pain of for- 
fokorb. 


U\ E. 8. Complaint was made in parlia- 
ntoni by the merchants of several ahuses com- 
nifttedby thero^ of Bruges, in restraining 
our merchants from selling tlicir wools to 
whom, they pleased at Bruges; and prayed 


The king’s answer was that tbe ordinanci^of 
tlie staple should be viewed, and that Thomas 
iliohetti|ome with whom the patent touching 
that ordinance was, be called to bring the sarao 
with him, and some of the merchants of the 
country, who best imderstood this matter; and 
tbe king by advice of his council would pnf- 
trkfo remedy ; Rot. Pari. 21 E. 3. iiu. 10. 

■ ^^22 E.^ 3/i Another complaint is made in 
nai^oment against the men of Bruges, for pro • 
jMlithig the merehante to buy staple wares 
iiev^> and pray redress. 

The kii4r answers foat be will speak with the 
Flemieh umhassador about it, 22 E. 8. nu. 13. 
8 H. 5. A grievous complaint made in par¬ 


liament against llie men of Flanders; ‘ font 
though English merchants observed tbe ancient 
leagues, that no wools but English should lie 
sold in Flanders, and no English cloth sold ^ 
there; yet they permitted the wools of Scot* 
land, Catalonia,* Arragon and Si»ain, to he sold 
there, and pray remedy. 

The king answers, tW search shall be made 
for tbe alliance. 

I And upon the like complaint, 9 H. 5^ thw 
I cotninons pray, the king would please to treat 
I witirthe auke of Buigundy, that no otlier 
I than English wools should be manufactured 
there, or that tbe English might sell their doth 
there. 

The king answers, he would treat that the 
English cfoths might be there sold. Rolls 
Prerogative, 1 fo. 14 title, League. 

But this treaty came to litSe purpose, tiU 
after the acts of parliament were inauc, 27 
G. cap. 1.(20 H. G. cap. 4) 4E. 4. cap. 5. 
for excludii^ all the comm<Mlities of Flanders^ 
until the duke of Burgundy I'ecalled bis pro¬ 
clamation for banisliii^ cloths out of his do¬ 
minions. 

Those statutes jirodueod a firm league be¬ 
tween the kings and the duke of Burgundy ; 
who in the record is called tbe duke of Uatis^ 
or of the Styll-yard, from the merchants his 
subjects, who had long in England obtained 
those names. 

By that ]i?ague a free trade tor doth was 
agi'ced upon lor the English luerchants in 
Flandci’s to ctmlinue for ever; and the king 
confirnud to the subjects of tlic diikf*, as well 
the liberties granted by Edw. 1. to merohaDts- 
straiigers in general, by his (Jlmrta Mercuioria; 
as lliose granted by Edw. 2. to tlie ^merehantK 
of foe Sty II-yard in particular: wliudi league 
was confirmed in parliament, 13 M. 4. iiu. 2. 

These leagues may softice to skew the de- 
petiflanee foreign trade hath upon leagues, as 
to its coiitinuHiice and regulation. 

By iliis league the sLuple at. Rrugos was 
taken off, and Uherty granted to the English 
merchants to sell their cloths in any part of the 
duke’s dominions. 

Who these Englisli merchants were, I shall 
in this place only make a shui’t remark; that 
they were the company of rnerrhant-adven- 
turers, erected and licenced lor the better regu¬ 
lation of trade for wool and doth, beyond the 
seas, by (otters patent, 1 Feb. 8 11. 4. and 
confirmed by other letters patent, 1 Oct. 1 II. 
G. which f shall speak more largely to, when 
1 come to shew the constant possessioii tbu 
crown hath bad of licensing corporalioua for 
foreign trade, cxcltisive to others. 

The ofoer foundation, upon «Inch all fbieigii 
trade standii, are royal licences. 

1 before shewed'tiiat the licence, which the 
common law gave to trade with foraigners, 
Was no sure foundation of* trade; liecause it 
might by law be interrupted by foe king, and 
fod in its nature jm|)ort no more than a bare 
impunity. 

But where foe king grants Itccsiccf to bii 
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8iib|eotfl to trade irith foreag^ners, they gain » 
i^t or interoat to trade accordiog tjf such 
liceuoes; 

Which ar^ either by grant only, or hy act of 
{wrKainent. I mil drat consider thosethat are 
•i<gly by the king’s grants. 

That as the king may at common law pro- 
Idbit any of his subjects to go beyond sea, so 
that lie'may licence them to go for trade or 
otherwise, is nnqnestionajble. 

Tlie writ of Ne exeat Regnum^ and several 
forms of licences in the Register, fol. 190. and 
multitudes of other authorities make it out. 

The king may grant such licences, not 
only wlicre himself may prohibit, but where the 
oompion law, and acts of parliameDt do pro* 
kibtt. 

enemies are prohibited by the com*^ 
mon law to^umc within the realm f yet tlic 
king may licence them to come hy his safe- 
conduct, as fully uppers by the statutes made 
for the observation of safe-conducts. 

And it is observaole, that such safe-conducts 
pul tlie alien enemy into the condition of an 
alien amy, as fully \uider the king’s protection 
during tlie continuance of his safe-cundiicU. 

No subject could seize his goods or injure 
liis pei'son, but he was punisliable for it, both at 
the suit of the king, and of the party. 

For hofori* liie st. intes made, conservators for 
an I saie ronductii were appointed, ap- 
by a re-tord of tins court, Pascli. 1.3 E. 
3^^ Bpn"o R.'gis, Rot. 12. which 1 shall 
have occasion to make use of to another pur¬ 
pose. 

And that such an alien enemy may bring 
his personal action tor debt, or any injury, aii- 
)iears by the ca*?e of John Douglas, a Scotch- 
Uian, 20 E. 4. fol. d. PI, 6. and Moore, 431. 

The king may licence his subjects to trade 
with enemies prohibited by common law. 

And for licences to come, go and trade both 
within and without the realm, against. e\}iress 
acts of parliaments, the instances are iuhuite. 

But lor the better methodizing of these, 1 
shall make use of precedents and authorities, 
to make out the exercise of the king's pi erogii- 
tivc in all times, as to matters relating to i'o- 
reign trade. 

\ shall reduce what I have to oUer under 
these heails ; 

First, That the staples, which were the public 
marts, for all merchants to resort to, were at 
first settled only by tbe kings of tliis realm, an- 
teoedenttb any act of parliament. 

Secondly, Tliat after the staple was esta¬ 
blished at Calais by act of parliament; the 
king gave licence to trade to other places, 
which no subject could do without such li¬ 
cence. 

Thinliy, That the regulation and managery 
of foreign trade in all cases, where acts of par¬ 
liament nave not particularly interposed, oaie 
been guided and governed by the king’s pre- 
T^aUve, both in [loint of licence and inhi- 
bitiqii. 

First bead: As to settling the staple in the 


donrinioos of fofeign princes, as in the inotanOb 
of Bruges: tliat must be done by teagueo, Oft* 
can it otherwise be; 

But^the apiwinting of the staplesin England, 
or in the forei^ dominidns of tbe king, wap 
at fii'st'by the king alone. 

Tills is expeessfy so declared in the recital of 
the statute, 2.£. 3. cap. 9, wberelty merchants* 
strangers, &C. have Jib^y granted them .to 
trade in England, according to the form of the 
great charter. , ^ 

By merchants-privy, distin^pushed Crom 
mcrcliants-strangers, in this' law, are plainly 
intended the inei*cbaiits of the king’s foreigu 
dominion^. 

Tbe jrish, who by Ordinatio pro Statute Hi* 
berniey 17 £. l,had liberty granted them to 
traflic into Englaod, so as they gave securi^ 
not to go unto, nor commeree with Scotland, 
nor other tbe king’s enemies. 

And the Gascoigners, and other the lung’s 
subjects in France, who had divers liberties, of 
trade granted them by the king; as appears 
by a difference between them and tbe Lon* 
doners, decided judicially in parltament, 80.£« 
1, pari. tol. 180, and 130. 

That by merebants-privy is ta be understood 
of the king's foreign subjects, 1 collect froOL 
the reference this law hath to Magna Charta, 
which cunremed only foreign merchants^ 
whereby the king’s power to restrain them was 
rcsd'ved, and consequently was reserved by 
tins law ; as is taken notice of by an act not 
printed, 8 £. 3, num. 20, that tbe staple waa 
dui 'iig the king’s pleasure, and the king nn 
roked the staple, giving merchant-strangers 
libertj' to buy any staple-W'ares, 1 £. 

Rot. p:irs 2 and 3. Mem. 24. 

A commission issues to tbe mayor of London . 
to put in execution the orders made .by £. 9^ 
for establishi^ the staple in several oountips of 
England, ana for the rule and government of 
merchants. 

By 27 E. 3. cap. 1, the staple was settled im 
several towns in England. . . 

But that law had no words.to bind the kiiijf's 
prerou:ative to remove it: and of that opinion 
was the parliament, 38 £. 3, where the Gomr 
moiis pray that the staple may always cootiflfibl 
in England. 

The king answers, it shall continue till the 
next parliament. 

The first of March in the same year; the 
king remised it to Calais; but 43 £. 3. cap. 1« 
because of a war that broke out with Franjse, 
it is brought back: the act recites, that it had 
been removed to Calais by fhe long, for the 
profit of the realm and ease of the merchants of 
England.^ 

47 £. 3. nu. 17. The Commons pray that 
the staple may be Onlv kept at Calais, aad that 
no grant be made to the contrary. 

The king answers, that he will appoint the 
staple' as by the council be shall think best. 

1 K. 2. nu. 98. The Commons pray to know 
where the staple shall be, if Calais haply be 
beuqfed., 
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The king mwepa, in sa 9 h. places as were 
lastuee4«^ 

By the constitution of these .staples, mer-^ 
chpMJwere not on) v licenced, htit ohliged to 
rt^air.tliilher, and Vestrained -to export their 
staple* w&res to auy other place. 

And although many statutes were made to 
fortify and strengthen the staple, by creating a 
foideiture of all staple-u ares, if carried to any 
other place; > et by the records f have produceJ, 
it is manifest tliat the sole appoiutmeiU and oc- 
deriti^ ot'the staples was in tlie king, and that 
by the acknowledgment of several parlia^' 
inents. * .. 

2 H. 5. cap. (5. provides, that merchandizes'l 
of the staple shall not be exported to any other 
place without tbeAiug s licence, bcfoivbrought 
to the staple, on pain of forfeitnve. 

2 B. (). cap. 4, provides, that ull stdple-wares 
shall be curried to Calais, so long as the staple 
isthere. 

And 8 n. 6f cap. 17. provides, that if rner* 
Ohants exjiort the merchandizes of the staple to 
any other place, the merchandizes shall be for- 
fetted^ except thp merchants of Jeaiic and 
Venice. And cap. 27< several liccinces granted 
by the king to export to other places are re- 
twed. 

What these staple-wares were, is fit to he 
known, they comprehending the greatest part 
ol‘ the native commodities "of this realm, that 
were merchandizoble in foreigd parts. 

By th4 statute of the staple, 27 £• 3. the sta- 
fSe-wfures arc, wools, leather, w'»)olftls and lead; 
to tliese are added, by a statute made 60 E. 3. 
tin, worsted, butter, cheese, feathers, and many 
olner conirnoditica. 

This statute, though it he nid printed, yet isf 
taken notice of a»- a .statute ami a law of t!ie 
staple, by the statute of 311. 6. cap. 4. where¬ 
by butter and cheese are recited to have bwOii 
^made staple-wares by this law. 

The, record is jO £. 3. nu. 20. (or 200.) 
where the Commons of tlie town of Calais pruy 
that the staple may be holden only there: 

Which the king grants, that it shall lie hol- 
dten only there, and no where else beyond 
■ea; as well of all ancient staple-wares, as 
of tin, worsted, butter, cheese, feathers, &c. 

The stmile was several times removed by 
2 , hut from 21 R. 2. it continued at Calais, 
till that town was taken by the French. 

ByAll whigh it is manifest, upon wiiat slender 
grounds the statute of 15 £. 3. cap. 3, that the 
aeos be open to all mercliunts to {>ass wiicre 
they please, was urged ami insisted iijnui to be 
a liw in force, or to have any iiiilueDce upon 
thuicQMe. 

iF'or besides what Mr. Solicitor truly observed, 
that it was made fhr a special purpose, to take 
wffdie present staple; to which aiirncrdiants, 
aoweH foreig&as En^isb, were confined to 
MMllieir goods, and was of the same pur- 
poftf ia tbe statute of 8 £. 3. nu. 20. I before 
mentipBed, which opened the tiien present 


'or by the aeveral laws 1 have mentioned 


far tixiDg and strengtheiiing of the staplea, 4ti* 
statutes of 18 £. was absolately repealedand 
set aside. / 

As to all English, Walsjh and Idsb, by llte 
statute of 27 E. 3. fbr settling the staple in 
England, by chap. 1. whereof all Engliiaiiaen, 
Irishmen, and Welshmen^are inc|ivosidy pvohi- 
hiied 'to export any stapli^wanes; and lifasfrty 
given only to iiiercluints-Htningca’s to do it. 

And by 3 Chap, it is made teloay for the 
English, Irishi or Welsh toexport. 

And when the staple was returned to Calais, 
it was a forfeiture, as 1 have shewn, to export^ 
those wares to any oilier place without express 
licence; for that the Marc Liberum^ by the* 
statute 15 £. 3, became Mare Clausum leog 
since by many subsequent laws, and not to bs> 
0 {iened but by a royal liccncM>. 

1 H. 5. lui. 40. The Commons pray all 
merchants may export to any j^ace beyond 
the scacs cr im[>ort any goods except goods 
the staple. 

The king answers, lie will advine with bia 
council. 

The parliament did not insist upon any right 
hy 15 Vi. o, hut pmyoil it as an act of grace,> 
and were modest in Iheir re4|uej»t, that thege^ 
ncral liccnffc dcsiied might Imj re.straiiied to 
merchaiuli/cs, which were not staple commoti^ 
ditics, yet it w'lis denied by the kinu* 

17 K. 2, nu. 15. Several towns in the West 
prayed they iiilght carry their wool into Ner« 
iiiandy. 

The king answers, let them repair to Calaie 
as is uppuinlefl. 

loll. 6. nu. 50. The Commons pray that 
every merchant may lawfully ti'aos|iort all 
iiiaiiher of hides, calves, skins, coney ielts and 
; lullfAv, to what place him liketh, other tlian to 
' Calais. Which is denied by the king. 

By 18 11. 6, cap. 6. Liberty is given to ex- 
|K>rt butter and cheese to .any other place be¬ 
sides the staple, in amity with the king, pro¬ 
vided the king may restrain the same when it 
shall please him. 

Where w'us the force of 15 E. 3, if so 
minute a thing as butter and cheese could not 
l>e freely exjiorted without an express statute? 

And lliat it is obtained upon such urgent 
reasons as are mentioned in tbe stetute, and 
granted too hut condiMunully, with a saving of 
the king’s right to restrain. 

'I his may suiit ve Ibi* making out tbe drat 
head, that \he staples to which all merohanto 
are obliged to repair, were principally iustituted 
and appointed hy the king alone ; and that the 
tiatute of 15 £. 3, is w holly reiiealed by the 
laws for settling the staples. 

Second hcacT; in the next ]dacii I shall offer 
some authority to make out die king’s uddoubt- 
ed right to grant liberty of trade Co other 
places, after the staple was fixed at Calais. 

My lord Cuke in 4 Inst. 282. is much in tbe 
right, in affirming the staple was contiBned 
at Calais above 200 years, though he be mis¬ 
taken in another assertion, as 1 have fhlly 
shewed. ^ 
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Tkat it could aet be retno?ed but by act of 
parliament. 

Bat 1 will admit the staple at last fixed at 
^ais, by 91 R. 3 , and streB^hened and 
tanoed ttoder the poodty of terteiture the of 
goods, by the statutes, 3 H. 5, and 8 H. 6. 

Yet the kings, by the prerogative, did and 
might lawfully grant licences to trade to other 
places. 

1 ivill not here troidde you with the general 
learning of dispensatioB with penal laws, though 
oiw hooks are full of it, and determine in fkvour 
of the crown. 

But 1 shall confine^ myself to instances of 
foreign trade, wherein it will appear, by what 
1 have already said, uiid shall iai^hcr olmr that 
the crown had a peculiar prerogative not dis¬ 
puted, or drawn into qiiestion in any times till 
of late. . - ^ 

The men of Iterwick and Newcastle have 
had such iirenecs granted them, which being 
found detrliuental to ihc king’s reveime, arising 
at i!ie staple, were revoked by act of parliament 
8 if. Of cap. 81. 

2ti fJ. o, cap. 4. Denizens, who shall take 
licences to export to any place but the staple, 
shall pay dien duties. 

Here tin* king’s right to grant such licences 
is aektiowloilgcd by the purliaiuoui ; 37 II. (*, 
cap. 1. upon coinpiaiiit ui king's ofheers in 
parliament, thathv the inulliliuie of licences 
toev)Nm elsewhere than the staple, the re¬ 
venue of the staple ^;as sunk trOiu 68,tK)0/. per 
auu. to 12,000/. per ann. all licences before 
granted are \ ueated. 

In the year-l)ook, 2 II. 3, fol. 13 . pari. 10. 
and 1 11. 7> f»i. .S. A liceiu-c giWntefl to the 
town of Watertoril, to carry gooils of the staple 
^vheretlioy pleii.se«l, is allovveil; the Irisii being 
hound totlie staple us well as tlie English. 

IH. 5 , o. 16. which 1 before mentioned, 
the C'ottmions allowed of the king’s prerogatue 
to lteeiisesrrangci‘8 to comeiiitu England, thu’ 
prohibited by act of pailianieut. 

Wlierc tlie stdlnie 15 H. cap. 3. prescribed 
a fhmi oi'safo conduct, yet it was resolved the 
king might grant ihenr, as before at cutiimoii 
law: Ed. 4 . fid. 33. I. 340. and 13 E. 4, foi. 9. 

Whew by l E. 3, cap. 20. the exportation of 
all sorts of <M>rn w as prohibited, except to Ca¬ 
lais and fiascoigu. 

BeviH-al indiciun^uts were preferre<l, 36 Edw. 
9, against John 1 iamb, Andrew Taverner, and 
several other merchants, for exporting great 
quantities <if corn nnd grain. They severally 
l^eaiM the king’s licences, mentiontiig the 
quantities, ami in seme of them the certain 
plae.es to which the corn was to ho canitjd ; 
but in others genemlly, ‘ ad miasounque partes 
‘ exteras, ^Hrmter iUas qua; de Munitia Rt'gis 
•exi'^tunt.* 

Which are allowed, Treasury, Ini. PI. 
Corbam et Totum, 36 E. 8. 

Whereas 5 lilliz. prohibited the exportation 
of^eep-skins. ' 

Hillary, 3 Jsc. 1, Bhaw brings his aetion 
against Hawes upon that Btalute. 


The defendant pleads n licence, igth May. 
31 Eliz. to Gilbert Lee, his factors, eKsouto^ 
deputies and a&signees, to export sheep-skm 
for ten yearb, not exceeding 900,000 in am 
one year; if it }iap])ened by any restraint, 
any other cause, they should not export that 
number; and pk»ds that Lee assigned to, and 
nominated Bcot to execute the letters ^lateoi, 
with the contingvoit clauses: And, 

That fek;ot assigns to tlie defendant, without 
any express mention of the conthigent clausa, 
and pleads he was hindered during the term ^ 
and justifies for the exportation a&i-wards. 

All tlie court belli, that tliis was a dispen^ 
sation the king miglit grant to l^ee, tha first 
patentee. 

But judgment was given against Hawaa list 
de fendant Ufion these reasons: 

First, B^aiise being a dispensation, It ki 
not assignable. 

htecondly, That though Ifeot might have tike 
benefit thereof, as uoniinatcd, yet be could nojl 
notiiinnte over. 

Thirdly, Tiic advantage of the future con¬ 
tingent is not assignable, Hillar. 3, et Pasch. 
4 3»c. Banco Regis, Ro. 128. Hale’s Commoii 
Flace, tit. Monop. cii. 3. 

'riurd Head; Jn the last place I ^hall shew, 
that the regulation aod managery of the foit 
reign trade, in all coses where acts of parlia¬ 
ment had not particularly interposed, hiBli 
been guided and governed by the prenogatke 
of the crown, both in point of h'cence and pro¬ 
hibition. 

That the foreign trade was at first transacted 
and carried on by foreigners, is most eeiddht 
from C.3iurtu, which, as to this trade, 

provides only for foreign mcrdiaiits. 

And if any English had at that time exei’^ 
cised such crafl, or bad had the least pnetenoe 
ttid’cto; no doubt can be, hut the GreatChafter 
of their liberties would have made seme pro¬ 
vision for tliem, as well as foreig<ner8; wnidi 
it doth not. 

The Statute of Acton Burueli, 13 £. 1, in¬ 
troduced the Btatute-Mercliant for the benefit 
of mercliimt'Strangevs, for the more speedy 
recovery ol their debts. 

For tile only mischief the Statute takes no¬ 
tice of, was, that the merchants witlidvenr 
themselves from coming into the realm •wUh 
tiu ir merchandize, btx*ause there was no speedy 
law provided lor recoveiy of theif d^its. 

1 hate not met wiili any footsteps ef any 
record to make it out, that in the reigns of 
E. 1, or E. 2, or Imlbie, any Engiisb iner* 
chants ever eiiterprized the fimgn trade. 

But in those kings’ reigns, the fereigu^tradn 
was managed by the king’s chaiters to fo¬ 
reigners ; for though Magna Cbaria gave a 
general safe-condimt to nierdtaut-slrangers, 
yet the king iiiigbi proinbii them, and after 
such prohihitioii might license, as 1 have 
shewn he did. 

^ Ancf therefore the foreign merolwnts hod n 
recourse to tlie king’s ^arteis, viz. Ghnrtn 
Meiicatoria, by E. 1, and the charter to th« 
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mercbaiiib of the Hans, or the 8tlll yard, 
whieh 1 baire mentioned. 

AndO>E. a, the Gtiscofg[ncrs founded them- 
their difference witfi the cit^' of Lon¬ 
don, 30 H. 1, upon their pririleges grunted 
them by the Inii^ of England. 

Indeed the men of Guernsey, 32 H. 3, ob- 
iatned a licence from the king to them and 
tbw heirs, freely to fish and to sell their fish 
in ^y of the king’s dominions thrice in the 
WMk, between Uie feasts of Michaelmas and 
Banter; Par. Roll. S3 H. 3. mem. 

Hie earliest attempt towards a foreign trade, 

I find enterprized by the Ei^lish, is the fish¬ 
ing trade upon die seas, 11 £. 3. 

At which time the king granted licences to 
the men of Yarmouth, Scarborough, Whitby 
and Dunwieh, to them and others repairing to 
those towns to fislt, to fish in the sea with ves* 
sels of thirty tuns, ‘ Quibuscunque inhibition* 

* sen Mandatis, MS. in contrarinm factis non 

* obstantibiis ;* Rol. Clnuso, 11 £. 3, pars 8e> 
eunda, Membr. 35. 

Though these licences were intended only 
to extend to the namw seas, wheieof the do¬ 
minion wa.s in the king; 

Yet by colour of these licences, the English, 
about the latter end of H. 4’s reign, made 
^hing voyages to Iceland. 

Whereupon H. 5, at the instance of the 
sulgects of the king of Denmark, prohibited 
the Eni^h to fish there. 

And tnereupon the parliament, 3 H. Sprayed 
that it mic'ht be enacted, that the English 
ink^t freety fish there. 

'Which was denied by the king, 3 If. 5, nu. 

33. Rolls Prerog. 170, whereby it is evident, 

'they had no right to do it i but that the king 
might prohibit them, it being a foreign traffic, 
w'herein no act of parUameut had made any 
provision. 

Afterwi^s the same king, in the 5tb year 
of hjs reign, granted licences to Geoffery 
Pamping and John Hastings, of Yarmouth; 

John Statvill and Richard Pais, of Winterton; 

William James and William Marriot, ofCo- 
rowmere; to go versus Partes exieras to take 
fish. And, 

That .every one of them might employ two 
ships called doggers, to take fish and bring it 
into England by tbeinselves, attorniiui or ser¬ 
vants. Par. Rot. 5 H. 5. membr. 34. 

£. 1. before any 8tatute made therefore by 
proclamation, prohibited the exportation of 
horses, arms, money, gold and silver vessels. 

Some men of Dartmouth were proceeded 
against by information in the King^s-Bench, 
for exporting money contrary to the proda- 
maition: Hill, l Euz. 2, Rot. 38, amongst 
records in the treasury. 

The crime in the information is said to oe 

* eohtea jpacw Domini R^is, Contemptum et 

* fn^bediratiam Coronseque sue pL judicium 

* et phdlS| sive pertorbatiODem maiiifestain.’ 

To ivblob, those of the defendants that were 
taken, pleaiM not guilty, of whom one after- 
^ardsmed, and another was employed by the 


king into Scotland. So tlic record ends witha 
continnanoe of the ipsue. 

Rot Clauso, 41 E. 3, membr. 25. A writ 
issued to the mayor of Hull, that he permit no 
alien sliip to be'freigbte^ there, till t)ie ships 
of the town were mighted. 

It is evident upon what I produced under 
the other head trom the Records of' Parlia¬ 
ment, 1 H. 5, nu. 41, and 18 H. 6, nu. 50, 
that the English merchants had not then any 
right or general liberty to export to what places 
Ilf ley pleased any sort of merchandizes, thoiigli 
not staple-wares. 

But such petitions wd-e denied in both these 
kings reigns; yet at that time there was a 
company of merchants-adventurers licensed to 
trade into Holland, Zealand, Brabant, Flanders, 
and other parts beyond the seas, erected for 
the rule and govcmnicnt of all l^glish mer¬ 
chants trading into those parts; and all who 
should trade there, enjoined to be obedient to 
the rules of the Company. 

Bnt it was not objected to' those kings, that 
some were licensed, and others, unless they 
would be subject to the rules of the Company, 
were restrained. 

The Company was erected by letters pa¬ 
tent, 5 Feb. 8 Hen. 4, and ronfirtned by H. 5, 
1 Oct. 1 H. 5, and confirmed by H. G, July, 
SH. 6. 

That the merchant-adventurers enjoyed their 
privileges, and permitted none to trade within 
their limits, who submitted not to the mle of 
the company, and who should not be contri¬ 
butors to their public charges, is evident from 
the 8tat. 12 H. 7, cap. G, insisted on by Mr. 
Pollexfen; but was made use of by him, only 
for the historical part of it contained in the 
petition presented by tlie merchants to the par¬ 
liament for their liberty of trade; winch by 
what I have already shewed, could not be true 
as to the staple wares, unless they have 
licences from the king (which in all probability 
they had) to certain places. 

And what is it they pretend to in their 
petition ? Only freedom to repair to, and trade 
at the four general marts, which being annu¬ 
ally held and pniclaimed, was an invitation to 
all neighbouring nations to repair thither ; and 
all English merchants, as well as others, if 
they had lain under no restraint from the 
Company’s charter, or other nrohibition of the 
king, might have repaired thither with their 
dom or other wares, not being staple wares, 
without offence, as I before admitted. 

In case there lia/l lieeii such a right to a free 
trade to all nations in amity, as the petition 
suggests (for as yet the merchants retam some 
mofTcsty, not to pretend to a free trade with 
aliens, not in amity, much less with infidels^ 
whom the laws of all Christian countriea 
adjudge alien enemies): 

This had been the proper litoe for the par* 
liament to have asserted that right, and ad¬ 
judged the patent illegal, as parKamente have 
frequently done with patents which have been 
against law: but the parliametit knewnosuch 
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rifflM;, therefore b\' the, eoaoting clause, 
allowanceift men to tne charter;,only thdr 
.immoderate demands of adipittance-fines are 
restrained, and the fine limited to 10 ipitfks. 
And acoordingly in their charter afterwards 
renewed by H. 7, they are otdi^ to take no 
more of any person admitted into tlieir Com¬ 
paq than 10 marks. 

Ph. and Mary. 26 Feb. 1 and 2 P. ai(d M. 
Erected a corporation of merchant adventurers 
to Russia^ and parts adjacent, with licence to 
trade: and prohibition to others, upon pain of 
forfeiture of ship and {^oods. 

That this forfeiture migflit be eflcctcd, ibe 
charter is confirmed by parliament, 8 Kliz. 

This act takes notice, that several persons, 
after the trade was found beneficial at the cost 
of the company, for their peculiar gain, utteily 
to decay the trade of the company, contrary to 
die tenor of the letters patent, in great disorder 
traded into those parts, to the great detriment 
of the commonwealth. 

l]ci*e is a full tlescriplion (mulain nomine) 
of the defendant and his interlopiug com¬ 
panions. 

By the Judgment of the parliament then, a 
limited trade, under the order and rule of. a 
company, as settled by the crown, was thought 
most beneficial to the king. 

And those that traded contrary to the tenor 
of the letters patent, are reckoned ^disorderly 
traders, in prejudice of the commonwealth. 

So far was the parliament from thinking all 
the subjects bad a right to trade there. 

After die taking of Calais, in tlic latter end 
of U. Mary’s reign, Cl. Elizabeth and the 
English merchants were no doubt in great 
streights what to do. 

For by the stat. 2 IT. 6, all merchandizes 
of the staple were to be carried to Calais, while 
the staple was tliere, which ceased by the 
taking of Calais, 

But by 2 U. 5, no merchandizes of the 
staple could be exported without the king’s 
licence, till brought to the staple. 

The queen had no place convenient left for 
erecting the staple at, beyond the seas. And 
though ill R. 2's time, when the parliament 
demanded where the staple should be, if Calais 
If ere besieged ? The king’s answer was ready 
(viz.) * At such places in England it was last at:’ 

Yet now when Calais was taken, such an¬ 
swer would not serve the turn ; but the placing 
of* it in England would be useless and ineffec¬ 
tual, and destructive to the queen’s revenues in 
her customs. 

For by several laws made by E. 4, R. 3, 
and 11. 7, most foreign manufactures were 
pi ohibited, and great discouragements put upon 
all foreign merchants coming into England, 
but those of die Hans and Styllyard. 

And few foreign merchants would repair into 
England to fetch our commodities, when they 
can bring little to barter with but ready money. 

And to have granted to every merchant a 
several licence, as it w'ould 1^ chargeable to 
(Lv snlgseti eo it might prove misdhjevoui to 


the kingdom, the sol^eelB trading seveitJl^v 
without any rule or government, in fovmgn 
parts, upon the account of the general la^f 
rq)riza]s, .wbiqh obtains in all nations. n 

Wherry every subject and his goods are 
liable for the injuries and wron^ oommitted 
by any one $ which, in the more bmbaroiis 
countnes, is executed with great barbanly. 

And tluurefore Cl. Elisabeth in the direcctioa 
of foreign trade, instead of staples, for the rule, 
order and government of merchants, at certain 
places, foDowed the precedents of the mer- 
chants-adventurers and Russiu companies, hy 
erecting corjiorations of merchants fi>r the nite 
and government of tlie foreign trade. 

Which companies, as they are pmmn^ to 
have a lielter state to answer for injuries 'done 
in foreign parts, than any single |mon can be 
presumed to have: 

So in their very constitution are more re¬ 
sponsible to the law for their misdemeanor, by 
Quo Warrantos, whereby they may lose th^ 
liberty of trade. 

It IS very doubtful whether licences granted 
for trade to single persons, may be forfeited, 
they passing an interest, if the licence to go 
beyond sea, to trade or otherwise, be for a cer¬ 
tain time, 08 most licences were. It is held by 
the judges, 2 Eliz. Dyer, 176, in the case of 
Mr. Barnes and the duchess of Homerset, that 
the licence is not revocable. 

The qiieen, in her reign, erected many cor¬ 
porations for foreign trade f shall meatioi* 
only some, which have been publicly taken 
notice of, and received allowance. 

17 June, 2 Eliz. The qweeu, by letters 
patent, incor))orated several merchants of Ex¬ 
eter, and gave them licence to trade into 
France; and that no artificer should be 
mitted of the comimnics. 

The prohibition was^not general to her other 
subjects, blit only to the men of Exeter. 

The company enjoyed their liberties all the 
queen’s reign, and flourished under them till 
3 .Tac. 

When by act of parliament the trade was 
opened, and general licence given to trade with 
France, Spain and Portugal, and the domi¬ 
nions thereof. 

Whereupon a (|uestion arose, whether their 
chartiT was not set aside by the general words 
of 3 Jac. and fherefure 4 Jac. cap. 9, it is en¬ 
acted, and declared, < That the said general 

* act doth not nor shall dissolve, anuihimte, or 
‘ im(>each the said charter, or the said com- 

* paiiy in any of their privil^es, liberties or' 
‘ immunities, granted to them by thp oaid 
< charter; any tiling in the said general act to 
^ the ^ntrary^notwithstanding.’ 

This act added no new force to the charter, 
bnt enacted and declared it to be out of tbo 
provision of 3 Jac. for general licence to trade, 
into those countries. 

Where, by the judgment of the parliament, 
the queen’s power to grant such charters ia 
admitted. For if the patent had been void iu 
Jaw, bofqre 3 Jac. to make an actuf parliumqiMi 
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^ t# 4ielMtl4al the ptoviiioii of th<l 
bw^^wM y|fl«Di IHviory. 

nritj^ni, for tfa^t lio«neo to 
fiih «l loohwI^'pAHi Iho ^ooen a of 

fioK «MM oiia^tioir- Aob, the act of por- 
liMiOiiO made 6 £Hz« cap. 5. 

> Whcrahy^ for the cncoumiBremmit cf^tho 
MinfteMy tbepurreyhra afo proUbM to 
tdfo pnrfeyaoce or aea-mh ^ tfate compoaMoQ- 
pajralyle hj the ^foeea’a aal^jecta Imvellnif 
ta leokim, are e3ioe|rtad. 

The jnrteat of tbe Greanlatfd eompatfy toDah 
thdre, was belfl good, Roila, 1 pt. h, S, ill the 
oaae of the tajlera of Ipmrich. 

Thistrade^ OolwithataBdififf the priritegea 
gral^ to the eempaMy^ wat Amoat mt. 

And tlmnmpoii 26 Oar* 2i cap. 7^ that trade 
M openodi sot ooly to the £hg]iaii| but to atl 
foreigDera residing in Englafiid. 

The Bast-lndki Coilijiany was erected by 
qnOeB Eliaaibethif 31 Dec. 43 £Iiz. and rAaewed 
to them and aaceessora, 13 May, 7 Jac. with 
prohibition to ail others to .trade there, and con> 
Untied to them by this king, 8 Apr. 13 Car. 2, 
upon which patent the question arisetli about a 
foreign trade, which bath been enjoyed hy tlic 
ocnapany abcTo 80 y^ars. 

And Its consequence concomed the prcro- 
gatire of the crown, in all the charters for 
lopttm trhdewhtch have been granted. 

Whereas 1 have shewn, the most consi¬ 
derable part of the foreign trade hath in :*ll 
tnnea manned nn&r grants from titc 
crown, in appointing the staples for tncTchaiiLs 
to repair to, in Ncenemg trade to otiier pla<‘<s, 
nomthstasidmg tliose staples ; and in liecneiiig 
and pfohibiting foreign trade in nueii anises 
where add of parHament had not made spc^cial 
provision. 

1 new proceed to coQ^iidor of royal licences 
by not of parUament. 

. It will he infinite to take notice of tiie sc- 
Teral statutes made relating to foreign trade. 

ADdibciefove 1 shall at this time offer some 
general observations upon them. 

Ob$$rv. 1. Upon examining into the antient 
bMrsforforeigir trade, it will be found that there 
airs ihr more laws fur resh aimTig the exercise 
of foreign trade, bv EngUshmen, than there 
am for opening sf it. 

So tnneh, SiaC for a long time %^iulst the 
was in England, they were prohibited, 
severe penalties, not to export any staple 
Wire; and wlien the staple was removed be¬ 
yond sen, tfany were confined to Calais, and 
such liberty Jt trade to other places as the 
lliigs fonm time to time had granted to 
c elp ta att ons; and single pei*sons were fre- 
queofly taken off, though the king’s preroga- 
ote ti frtfil foem #as never yet impeaehed 
Iwfoiif MMuCd. 

ns gMil d towa gement ,to fhem by fo- 
seigpiere first began in the reigns of Ed. 4. R. 
3. r. Bta in those kings reigns, the 

wbirditvietfo held to Ibe staple, unless 

out of fhn several 


laws 1 have toachiSl npoo, and many flffMM!, 
wVich are in the statutes at large that are 
prhitod. 

Obtsrv. 8. There wad never yet any sla- 
tate made, that gSvea stneral liberty of Uwde 
te EngNshinea to iw with all natiene; hut wiMt 
were made, were special ami parliicular* 

The only law that had any rcBeishlMiee fo 
Bwch pnrnoee, was 16 Ed. 3. so mueh ia- 
sisted on, whioh has been aufficieiitly ahimdy 
shewn to import no suoli thing; and the ae« 
veral attampts hi parliament to bate 
duced a ^p«ater liMrty of trade With fott^n 
nations in amity, and the particular lawe fiiat 
have been made for Kcensing some tradeSi do 
fuUy argue that the law was never undendood 
to mteed any sueh motter, as a general KieSnee 
to trade every where. 

Observ, The several special statnteethat 

have been made for liberty of forei.gn trade to 
partienfar c>oiintries, or for paTticular oOimnoA 
dities, are introductive of a new law, aOd not 
declaratory ; and do pkumly argue the king’s 
right before to prohibit some of them in ex¬ 
press temis, othoi's hy iicc(^s.4ary implicsthm. 

1 shall ittstaiice in some of them, tliebMat. 
17 Kd. 7. Odinalto pro Htatu, ike, Hibernkr, 
opens the trade IVoru Ireland to Engtand an<l 
IValus, for the Irish commodities. 

* Whereby all merchants have liberty granted 
them to import their ruerchandi/e into England, 
but tvii litat they give good security, that th^ 
shall not go unto, nor commerce with our ene¬ 
mies of Scotland, nor others of'our enemies. 

'I'bis law re.strained the subject of no liberty 
he liufl Udiire; and (lierefore, if the mepchaiit 
had bc-foni such general liberty or right to im¬ 
port those cuiiuiiodilii's, his right of trading' 
w'ould have excuficd his giving any security ; 
which is not im|'«ONisf] hv law, otlieriiise than 
as u prcc4id<'iit c^jndiciori to a right conferreil 
by the stutiile. 

This law o|>cnfnl the trade from IroUmd to 
England, as well to foreignerB as Englisbiiien; 
but It is extended only to Irish Gommotlkies: 
tor tlic t^xporting of English commodities into 
Ireland, contimkMl to be managed under the 
king’s liccncc^s till Edward 3. 

And*if any did to the contrary, he was sub¬ 
ject to fine and ransom for his ooiitaiupt, as ep- 
{tcared by 34 Ed. 3. cap. 17w whereby the 
trade is openurl for English and other commo¬ 
dities into Ireland. 

' By tJiat law it is accorded,.Tha| all mer- 
' chants, as well aliens as deniaeiis, may oome 
into Ireland with their merchandiaa, aM foom 
thence freely to return without fine or nuttom. 

This law'extended not to the English mer¬ 
chants, but only to the aliens and deniaeni. 

In the next chapter, cop. 18. the Ewlisii 
are provided for, who bdd not so large a lib iw ti 
granted them as the aliens and dentena bod. 
I'he 18 chap, provides, That the people df 
Enghual Who have heritage tied poiseiaiODi ifi 
IrelMiid, ms^ bring their cork, beatta, anddw- 
tuals, to the said land of frehaid; and foMA 
foeaee tata^oarrjr thek gdede add awfilnw 
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liMl fHto^ £li(kuid fMlr, wilhoiA imueach- 
flMt. 

The liberty of exporting into I relawtf, granted 
te tile English, is restrained both to such Eng- 
Iteh \rbo had lands in Ireland, as also in the 
awte of the cemfnoditfes, nz. eorn, beasts, amJ 
▼ictimle only. 

BtiC the bberty to export from Ireland is 
larger, extending to all commodities, according 
to the lattUiile of Osdinatio Hiberuic, which 
took in nil Irish commodities. 

38 £. 3. cap. 11. The king wills of his 
grace, and sufferance, ^ That all merchants^ 
denioens, that be not arlitiCers, shall past into 

* Gasooign to fetch wines; and that die Gas- 

* eoignoff:, and other aliens, may import; al - 

* ways saved to the king, that it may be lawful 
‘ to him, whensoever it is advised by his conn- 

* cil, to ordain of this article, a’5 best shall s<?em 

* to him for the profit of lnrn and his coin- 

* imms.’ 

This is expressed to be »n4ie.t of crace, and 
contains a saving of the king’s anci(‘nl prero¬ 
gative, 18 II. 6, cap. .'J. which I before men¬ 
tioned : for liberty of ex|>oii:ation of hiitfer and 
clieese, expresly saves the king’s right, pro¬ 
vided Ute king may restrain the same w hen it 
shall please him. 

To pass by many ancient statutes of like na¬ 
ture, the act of tonnage and pmnjiiage, 12 G 2. 
which gives liberty of’ exporting divers com¬ 
modities, which the kings of England might in 
all timcM prohibit, as to gunpowder, arms and 
ammunition, cxjrressly saves the king’s right, to 
prohibit by proclAinalion, 

3 J. cap. f). which is tlie Inrgest licence for 
ftireign trniie that ^vas a vcv given to any Eng¬ 
lishmen in piirlianitni, bj" opening of the trade 
toMpaifi, iV*t*igal, uiid I^*ance, and the domi¬ 
nions tliereof, fully proves the king’s prero¬ 
gative in this matter, both in the title and body 
of lh4‘ act. 

The title of the act is, < An Act to enable all 

* bis majesty’s loving subjects of England and 

* Wales, to trade freely into the dominions of 

* Spain, Portugal, and France.* A very ini- 
aropcT title, if so be the king’s subjects were 
Mfijre enabled to do it, and had a right to do it 
by the common law, as is pretended; and would 
not be restrained from it by the king. And no 
doubt can be made, if such right had been, but 
the |uirllament would liAve seen it, being very 
iiifpiisitivc at this time into all the subjects rights, 
aim verv jealous lest any of the ancient rights 
•f Engfishmen should be invaded by K. James 
coming from another nation, and would not 
•have complbnented the king with the title of 
ait enabling law. 

The reasons from the body of the act are 
strong; the reasons oftered tor such general 
liberty are only politic, none drawn from the 
tight ST any ancient mage the English could 
pfwtend to. 

The aet in its recital admifs, < That by the 
patent ftieiiwotporaitng the Company 

* to trade into Spatfi and Poitngai, his mb* 

•>toly’s<alter Wto^ diiMibM and de- 

>oi.. X. 


* bamd from tbafree ealatgenfem of ' 

* nran fmftto into those dotnintons.’ f' 

WbtOii were ifoi if the other «al||bdla 
had before a right to ttade tbere, but teavpa;* 
tent would have been void agaifiat xltem. 

3. There are no declarative Words of any 
lormer right, but only of enacting^ and provi¬ 
sional jfot* a future limrty, viz. * That it sltall, 

* and may be lawful from benoefortb.* 

4. The act, iO expreea wotdis pravidjto Odly 
against the misebiet »ld ifUMmvenf«noesvtbieli 

I may grow or redoond tipoti thb pateut, and to 
redress any injury done fay the patei^ 

5. The liberty grantorf, is restraindd to be 
in such sort, and in as free a manner,* ito Wdd 
at any time accustomed since Cbe b^innipg 
of the king’s reig^, and hbibre the late ebaiter 
of incorporation. 

Whereby it appears, iliat the magwte ftfadd 
freely into these ceinttries witliout lioeaoes,WaS 
but th>m the entrance of king Jasa&t ; 

The statute lefernng to no other free usage: 
And therefore this act did not over-rcach any 
charter granted hy <}Uceo Elizabeth, as was at- 
terward.s declared in the next pfirtiaments, 4 
J. cnp. 9. in the case of ibe cliartei* to tlie mer¬ 
chants (>i‘ Exeter, for the French trade grtokted 
2 Eli/., which 1 l>efore tueutiotietl. 

Observ. 4. That all acts of pariiamentwhtoh 
gram licence of trade, do suppose the other 
foundation of foreign trade to havecootiwitonce, 
viz. accoriling lo leagues with foreign prmces. 

For no act of pOrhurnent ever gave Jicence 
to trade with aliens, not in amity ; and if tfao 
leave be determined, the liberty is sdSpemMy 
though granted by pailiament till tlie Imo be 
renewed. 

Obsero, 5. The last thing 1 shall observe 
upon the laws that give licence of trader is, 

I that where hlieriy of trade is given by att of 
parti ainent, without any reservation to the 
king of his ancient right, the king in such 
case hath so hound up himself, that be cannot 
generally, prohibit or ree^ain that trade 
wherein he hath granted bts siibjecto an. in¬ 
terest hy a law. 

For a geuerail prohibition or reotratiif wotllil 
amount to a repeal of a law, Which the king 
cannot do without an act of pOrHameni. 

The law will be the st^me here as ip the 
cases where acts of parliament do generally 
prohibit, where general Itcenoes would be 
void, because they tend to repeal a law. ■ 

Gpon this ground tlie Ucdnce in Dtory’s 
case, for that part which concerned the im¬ 
portation of foreign cords, was judged void in 
loAv, because too general, not limited to any 
certainty. 

But the king may iff particular,, and cer¬ 
tainly, dispense and licence against prohibiting 
statutes. 

And so he may in particular rcsirain tlio 
persons of his 'subfects from going lioyuud tJic 
seas, notwithstanding any ^of the law s which 
give license of trade : ^ 

But cannot grant n restraint of prohuiwloti 
gtoierolly, where sots of parliament hayc given 

« I 





% mnml Uc4iMt»;Wd4Ms it be ie ^mcUI oanes; 
«IM%a l^lll^Mlieretbe interest of the pub¬ 
lic nefoinpilt Miof theplafi^ue, end fiirpiidi- , 
Usit'e navies, in lime of Mar 
wit^|ai|r, ^pmea. And therefore 1 diall admit, 
fttUic law can be produced, wbieb 
of trade for all the king’s sub- 

e itei to the judges, that this patent will 
as a restiaiDt of that liberty agniiist law. 

;. ,l^u this ground the Canary Patent was 
ifiM void, because against tlie express liberty, 
giantetl by S Jac. ana therein saved 4 or.of the 
common law monopoly, by restraining the right 
tf^bers against in express law, for the benefit 
of a few. 

IJpoo Uie same reason, the grant of Philip 
and JUary, that all sweet wines should be 
landed at Southapipton, wus agaiost several 
express statutes, and the rig)ilc of several free 
ports, beioicc granted the crown to the city 
Of Loudon, and others, as 27 £d. 3. cu. 6. 
whereby merchants'strangers bad liberty 
graute^l to bring tlieir wines to what port they 
nliMsed ; and 43 £d, 3. whereby the English, 
Irish, and Welsh, had liberty ^i^ted to fetch 
their wines and luring them to any parts of 
]EllglaDd, Ireland, and Wales. 

And thereihre was repealed in parliament of 
5 Elbe Rolls 2. Rep. 112. whereby it appears, 
that the parhameui m the queen’s time, were 
ytgi^nt enough to take notice of patents 
•gainst law. 

The like in the case of John Peachy, for tlie 
sole selling of sweet wines by retail 50 £d. 3. the 
parliament set it asude, as against law: U|»on 
that grant an inhibition uiuler the Great i^al 
issued, proliibiting all the citizens oi‘London to 
•cll sweet urines in Loudon. The inhibition was 
revoked, 50 Ed. 3. No. 13, and Peachy pu¬ 
nished for pxtortion, hy colouJ^of the gnuit, 50 
JEd.3,N:33., 

. lliis grant was not only against many ex¬ 
press statutes, some whereof have been cited in 
the arguments in this case, which gave the 
luercbaot-irararters liberty to sell their wines 
snd merchandize to whom they |dcased ; and 
ihany express gnmts to the citizens of Lou¬ 
don, some whereof were eontirmcd in parlia- 
meot; hut >va8 against the rules of the common 
befog a restraint and monopoly of an in¬ 
land trade, as selling of wines ni London and 
pther parte of Es^glaod, undoubtedly then was. 

^ For wbqo ibreigiiincrc'hundizos are brought 
kither to trade or trafiic witli, they fall nuder 
the rides and government of Ib^ common law, 
•fid the retailing of them here becomes auiii- 
lai^ trade. 

; Ip l^bard, 43 Ed. 3. lib. ass. fol. 376. 
Tl. 3B it was. ruled. That when foreign mer- 
^dtaodizes are broi^bt in, a conspiracy to in- 
banoe their prices is punishable. 

, At ^luiuon law m like manner, as a dc- 
si^ by Jalse rumours, or otberaise to debase 
tbejinc!^ of our inland coiuinodiues. 

Tberesspus of these cases, which were iVe 
priuc^ JnI^s to support the aiguiiioids of 
tbs wber sid^ pi^nce liotbipg to.viiV .ilftse/ 


till they can produce siuae dqsmpUd#e Alill^ 
-15-£d. S. tor giviiig. liber^ of trade to tbu 
East-Indies. ^ , 

Having considenMl'.of foreigii trade .witk 
aliens in amity, end hoprit hath been ma¬ 
naged in all times, 1 proceed iutbe lasirplace 
to consUler what tbe law detcriliioeB 9t*,tri^ 
and commerce with alien enemies, aod 000^9 
quently with infidels. Here the ooqsidevition 
is far dillereut from wbat,jt was qi thf^^twiBaer } 
in, that, the common law wjte silent, ,.<tatU.fp| 
exprass prohibition by the king. . * 

but here the common law is a pcDhibithiB 
of itself, and ts at open war with alien eneniies* 
Whether tbe commerce with alien, exiles 
without licence, be within tbe extent of aiding 
and comforting Uie.king’s enemies licyond tbe 
seas, within 25 3,1 .shall not al this time 

argue. But it may be worth while, ibr thp 
interlopers who tramc inm foreign nations, not 
in amity with tlie iking of England, without 
licence, well to consider that point; but before 
the statute at cqmmon law, it was criminal.. 

P9SC. 13 Ed* 2. U(»t. 13. B. Rs. in theteca- 
sury. In an information against tliree iieiMmis 
for trading into Scotland, then in enmity with 
the king of England ; the deiendants |dtiaded 
a licence from Gtstodcs Trenge^^ in the imirplies 
of Scotland; which was held nought, none 
could liceuce but the king: thereupon they 
obtained anil pleaded the king’s pardon. HoUs 
Prerogative, tit. Gaver reffo. 173. PI. 3. , , 

1 need not labour to clear a point which was 
not opposed by the defendant’s counsel, but 
their i ndeavoiir was to cx4*mnt infidels from 
being enemies; wherein tliey nave a diificuti 
task, ill rowing against the stream of tlie laws 
of all cliristiaiicountries. 

Jn thf great instance of the Jews, who 
liu^e her I expelled, and tlieir estates seized, as 
of enemies aliimst in every cliristiau country; 

They call for authontics, but «^er imne 
themselves; not so much as the opinion of any 
one learned man, to give enuntemmee to the 
least amity between ibe Knglisb laws and in¬ 
fidels. I will not distrust the memory ol* the 
court to re|ieat the atitborities which have beeU 
produced to assert the ouuiily between infidels 
and the laws of tliis realm; which are more 
than sufficient, after such solemn proceedings 
against the Jews iu Edward the Ist’s reign. 

All wliicli liavea'cctved a very short auswer. 
That these records arc obscure.* 

Tliat titne halb Iml the law from us, so that 
we cannot distinguish wlietber they were acts 
of law. or acisof violence. 

Ami that the reason wh^ princes wore in* 
duoed to use thepn so, might be, is beoauto 
th(^ are under no government to vindieato 
them. 

But why the records should be so darkened, 
and the proceedings, in so emiiient a ossmss 
tiiat of the Jews, so obscure, sinoe EdwaiA L 
more than tlie coumioo law, in the div^hm of 
the right and properties of oc)»eii, I fiouJU nol 
bear anv gciod reasop given* 

JPor I .uk« ,it, t^ej>rliic>>l(« ]|>W .19m 
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liWeh tli€ Jews were pr^meded egeihsty tre as 
dearly laid down itt our law books, as any point 
fi;f law we hare. 


For the *0066 of the Jews stood thus: they 
cdtte Over is merchant-straiigers, of several 
eoimtries in amity, both by special lieenoes of 
dermal kings, and under the general saib-con- 
d^ofUf tgnaCbarta whereby they were onder 
the kiOg’s'proteetioii, and enabled to contract 
andeuo, as any other merohant-Strangersunder 
safe-co^uct; which the king might grant, as 
1 hare shewn, to an alien enemy. While 
here, many' of them were indenized, others 
bom here, and had great possession of lands, 
as wdl as leases and personal estates. 

Then they are baniidied by the king, by pro- 
dSmatiofi, as well those that were never in- 
dernnified upon the aocdunt of their religion, as 
hifidels and enemies to the Christian religion. 

To whom then will their lands, leases for 
years, credits, and snch personal estates as they 
had not liberty to carry out, iM^longf 

The law adjudged it all to tlie king. And the 
controversies that arose about their estates, did 
nottall out between the king and the defencdess 
Jews, (as the defendants counsel ternia them) 
for they wercPgone ;' but the king and several 
doctors of the Jews, who well knew the law, 
and were able to defend their right. 

‘ To the dark records (as they were stiled) I 
will aild a case solemtily adjnd^ between the 
king and a potent subject, the arclibisfaop of 
Yom, 21 Edw, 1. where the case was; 

The prior of I’idlington was indebted to a 
Jew in 500/. After the banishment of the 
Jews, the Jew met with the archbishop in 
France, and prevailed with him to help him to 
the money; that archbishop persuaded the 
prior, that be was bound in conscience to pay 
die money to the Jew’s attorney; who did it 
accordingly. 

And an this was after a proclamation issued 
foi^iscovery of the Jew’s debts. 

‘ For this eoncealment and trespsss, the arch¬ 
bishop was sued by the king, befbre the council 
in parliament, and laid it to bia damage of 
1000/. To which the archbishop appeared 
and pleaded, and to avoid a trial by a couiitiy 
jury, as the record mentions, he was put upon 
llis allegiance to tell the truth. 

Whereupon he confessed the information, 
and judgment was given against him, and the 
taxing the fine refemd to the king. 

The reasooa of the judgment fully declare 
what the law was; * Quia idem Epiaoopus 

* bene cognoscit ouod past exiliuns Jodconim 

* a imsdicto Judwo inteHexit, quod pqcania 

* pnedicta sibi in regno debckatur, at posteomm 
*‘exilium omnia q[tta sua fberunt, et in regno 

* remanserunt, tarn debita quam alia bona 
«qidSBCUnque, ipsi Domino Begi remaostamnt, 
^ et cateUa suamerunt.* 

That he did not conceal, but contrary 
fohiafoitb, wherein be was bound to the king, 
persuaded the prior and convent, for-aaving 
of tbeir souls, to pay. Ha. DmtI. 175. 

Tbo arabbiah^ did not doubt of tho Imr, 


tliongh fbeddendant’s cottnsddo,bat atedd^^ 
to conselenoe Minst law, in deceit of foe1nii|^ 
against his ftith and ane|TOnce. ' ' V 

This I hope wiH be snowed to ^ a 
ment, and ajudginent'tfaat declares foe law sif 
plainly as' ever judfrnicnt did, and of a higher 
nature than any judgment in Westmtn^- 
hall. 

In the same year seteral mean lords pe¬ 
tition tbfe king ih council for the asrearages^ in 
rent and sernces, of tho hands the Jews held oi 
them before their banishment. 

The council answered, Thait for the'time 
Jews held it, it was their foult hot'to .collect 
them;.for so long as the king held tb 0 ii 41 ^' 
would pay tliem ; for the time they wm iii' 
any grantees bands, they should have recoorsd 
to bis grantees. Pla. 1 %t 1. Biley, fol. 129. ' 

Here the king’s title to the real and penSnal 
astates of the Jews in England, is asserted by 
judgment of the highest court of judicatiire m 
Eqmand. 

The principles of taw', upon which the jodg* 
ment pasf agwst the Jews, are frequently laid 
down in our book. 

If an alien amy or enemy purchase lands^ 

I the king shall have them and may seize them 
at any time; and though the alien died seiked 
upon office found, the king shall have theiOi 
and not the lord, by escheat. 

This my lord Coke reports to have been re¬ 
solved by fill the judges, PQ$ch..39 EliZ. In rir 
James Croft’s case, I lust. fol. 2. 

There it was also held indeed, that if a de« 
nizen died seized without heir, the ford, by 
escheat should have the land, and nottbeldng; 
but tliat is in case of a compleated denization 
where the issue of the denizen is capable of 
inheriting. But in case of Jews or infldels, 
the denization was void, being made to them 
as strangers, without taking notice of their en* 
mity to the Christian religion; and so the king 
deceived in thegrant. 

And an tulidel, though bom in England, is 
not inheritable to the laws of the land; if ha 
should, the land might aooa be over-run dritk 
Jews and intidds, and no redress to be had: 
so liiat neither denization mu’ birth did alter 
the state of the Je#s as to inheritancea within 
England, but they remained aliens under salb* 
conduct only. 

Ifan alisD enemy had a lease of lands, drof a 
bouse for htbitidioD, the king should have it, 
within the same resolntion hi sir Jaihes Croft’k 
esse,' and not any subject that riboold enter 
upon him. 

Nay, if an alien friend, who should take a 
house for habitation, should die, or leave the 
lands, the king should have the Imse. 

But then, how atonda the law for the goods 
of an alien enemy without the realm ? 

Mr. Follexfen, to aiwue infidels lo he no a^n 
enemies, urged foe mischief tlj:ii might 
ensue, thatfoen every man might seize the per¬ 
sons or eslatea of Jews and infidels; beiAum 
by law every person might seize tiie persona 
and gaafo or alien anemtes: andfortbait chad 
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^.MOlMriU ^ 7 £. 4. fij. IS. Co. 9 H. 7,, mie#} M tlwt WMW w«* MMmd ky .km 
w>. }h p. sm but Ch« saiae cate, tiie a^ axone^y t» 

thority of 7 £.’ 4, only mentwed in Wbich besides the authorities I bare pre^ 

CfMiraei mptneqit iu the book of H. 7* The dtiGed, eAcpressly appeare by M«|piaCharte, 
aut)»fr%||Ot 7 £. 4, is g^ocnl law, but oiisappUed ehap 30. which provide«« that if tbefoercbiDt^ 
in not bbservingr the difTerence between the stra^m he of a land wliieh wakes a war 
jtbe enemy’s, or bus goods comiag-liDlo against us, sod he found in our mlm at the 
thereaiQi. beginninff of the war, they shall be attaehedi 

^ A^open war proclsiined, wberel^ alUbe without harm of body or ipoods iiotU it <he 
auhfects ba^ notice whom the king hath de^ known to user oiur .chmf'juatioe how our mer« 
fdaied his enemies, and against whom they chants be iotseated iheiw. 
are to join in defence of Ummselves and the j 8o that the disposal of their perseasaud 
kiiigdom; if the persons or goods of such goods was wholly in the king. And the libcKy 
enemies come into the kingdom, any sulgoct | the subjects faml to intermeiklle with foreigo 
may seize tbom, and gain a property in tlie | enemies, eKtmuted only to such who came hM 
goods, as a prize ta^n in open war, according after a war fwo^inBea. 
to the aulhoiity of 7 £. 4. And indieed the | lly all which, t^ kiag*s title to the lands^ 
laws of all nations; and that not only of. debts and personal estates of the ^ews, after tW 
enemies goods, b^ of Englishmen’s goods king had detei'iniiied their saie-conduct, by 
token by ftie enemies; (^wh^my the proj^y banishing them out of the realm as infidels, 
was left) and l»rooght hither by the'same an- evidently appears; and those dark records re# 
thority of 7 E. 4. j fined in some measure from their obscurity, by 

Which plainly shews the meaning of the ] the constant tenor of the common law, pcac- 
iKHdc, to hr of goods taken io oijea war; wiiere- j Used ever since. 

by the propf riy of the goods rest in the captor j Hut dotli not ilia making leagues with, and 
as lawful p!ize. , sending of ambassadors to some infidel conn* 

But wlien the persons or goods of aliens are i tries, argue that infidels are not iliea enemies ? 
ip or come into England under safe>condiict; . Ko, certainly. 

aikd the safe-conduct be not determined by the , But the practice of the kings of England, 
king, either by proclamation of open war or i and other Christian princes, fidly argues the 
otherwise, no subject can seize the person or • contrary; for the making such treaties, in 
goods of such alien eiieinies. j order to trade, proves that no trails coukl bs 

Upon tins difiereoco the law was settled, .S6 i managed with them, ^fiwe the treaty con- 
H. B,by tbs judges, Bro. Property, 33, in the , eluded. 

abridgment of the case, 7 E. 4. ) My lord Coke (who was of opinioti that an 

That where a Frenchman inhabited in £ng« infidel is * perpetuus inimicus’) yet agrees with 
laud, ud a war was afterwards j>rochuro^ otlmr learned men, that a league of poane, 
nosulgect could seize his goods, beenuse-ti^ey (which is only a cessation of all hoslilily) anil 
were bw before. ' a league of euuimeice (which smouiUs to no 

Hut if he came after the war, any msn may more than a reciprocal and gnoeral salu-coH* 
seize his person and g^Kuls, and shall have a duct to each other’s subjects) may he made 
property in them, and in such case the king | with an infidel prince, 4 Inst. foL 165. 
siiall not have them. But be is called * perpntiiua iniinicuii,’ from 

And so was it put in practice, saith the Iwk, ; the practice of t^ ki^s of England, and other 
between the English and the 8cots> kings and princes, not to make any laaguaa of 

And w'lien Bulhngn was taken by the king’s friendship or alliance with infidel princes; 
^objects, 19 Ed. 4, ful. fi. pi 4. wheno a debt w hether restrained from making such leaguea 
was owing by a subjisci of the king of Ben- • by the municipal laws of the several Christiaa 
mark’s, and a war breaks ow^ the snlyect lihail ' couutries, nr the general righto of Christianity, 
not retain the debt, but the king shall nave it. is not to my pur]>osc to deUurmiae. 

.22 or 3 Ed, fol. 4, .'i. pi. 9. In false imprison- But either a .cessatioB of open hostility, or a 
meat die defendant justifies under the king’s general sole-condaet, by a treaty ol' commerce, 
conijnis^n tor mfiprehending a Seotcbnian ; binds up the siiljjeeto hands from intenneddiiag 
Bierp being awartoweoiube king of JBoglacMl, • with the goods or psrsoni ofinfidels. 

king of Scotland. ^ ( And thereibre tfa^ Act of Mavigtlioa, that 

I before shewed, that an alien enemy, which . mentions the goods of the Ottoman country, 
cams 'Over by the king’s safe conduct, was as makes nothing tp the ease, 
omeb, under the protection of the laws, as any. For by tlio treaty of commerce with thf Ol- 
olien amy whatsoeter; and no aubject could , toman empire, they, might be brourtt in, and 
adze or nmtest his person or goods. ' by his sobjecto befm, under a general safe- 

And the determining the safe-conduct by conduct. But as to the Mogai and oibac In- 
titollklg, left theel^n enemy in tlie samecim- i dian princes, there is no Jeagua of peaeeer 
ditmb at rnktr nlim enemies, after wur pro* commereo between them tad the of 
cbumeil, who were here befene under the ge- Eodand. 

urral safe-eomkict pf the laws. Which makes the ease of the £aal#ladia 

In which tami^he lubjeoto bid no liberty to Conrfiany stiooger yet than lhatef thelMev 

itoaaeitbmihofiaidwer gf^ Company. 
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TboncK I cmHSfive, that tlim jprin- 
eiples I have laid down lawitrong enongjlh. 

And iierein the case of the East- India Com¬ 
pany is particular, ibr the king^ hath made no 
ieaeroe tbr them. 

But by tile letters patent, hath given them 
epeeid power to make war or peace with any 
itifitlel pritu^c for the benefit and lifetter ad¬ 
vantage of their trade. 

8o that all other subjects are merely pre¬ 
carious, and have no pretence of taking any ad¬ 
vantage of any pence made by the Company. 

No as to them, the Indians remain to all 
purposes alien enemies. 

Having now shewn, that all foreign trade 
depends n(>oii, and hath been managed by 
leagues and royal licences, eitluif by letters 
jiateiit, or siiccinl acts of parliament; and 

That the king may prohibit generally, where 
no act. of parlmrociit hath intervened to the 
contrary; and the common law prohibits trade 
w ith infidels, and no act of parliament has pro¬ 
vided tor it. 

No that trade cannot be iiianngcd but by 
the king’s licence, in some such lunnm r as is 
directed by these letters patent to the Com¬ 
pany. 

That the answers to all tlie nuthori-ies and 
argiimetits made use of by llie tlefeudar.l’s 
counsel, which ! have not answered, lie open 
for the authority of the Thylors of Ipswich 
Case; and the several other aullioritiis of 
mechanic trades, and of inland nierchajiflize, j 
to w hich the subjects have a right by common 
law, make’nothing against our oust; of ibvpign 
trade, and to an intidcl cfttintry. to which I 
liavc argued the subjects have no right, but 
were prohitiitcd. 

The opinion of theTaylor-s in Ipswich C'aNC, 
that a patent to hinder trade at sea void ; 
that g«^'nerally to hinder all trade at sea, is no 
fhiiibt good law: because many licences then 
in being, and several acts of parliauKait in 
many i^ses had grantod liberty of trade. 

But in the same ca.s(> the restraining cf trade 
to a particular country, for which no act of 
parliament bad made provision, is allowed of 
in khc ca.se of the fircenland Patent. 

Thci’o was no authority produced, and I be¬ 
lieve cannot he, that gives the least countenance 
for liberty of trade with infidels, or to impeach 
the king’s prerogative of nrohibiting trade to 
foreign countries, whereto licence for trade had 
not lM.M-n granted by the king's letters patent, 
or by acts of parliainrnt. 

"riie arguments drawn from the reason of 
the common law were two: 

First, From the liberty the siilgect had to 
go uiid trade into all loreigii parts, for which 
were ettf^ l^tzherherl and Dyer. 

f l That liberty, and those authorities, I have 
ready examiucd, and shewe<l tljat the subject 
had 110 liberty, but was pi*ohibited by the com¬ 
mon law to trade with infidel countries. 

And the liberty to trade with foreigners in 
amity, was but a bare permission, till 8ie kinff 
prohibited. • 


Neeondly, The other ground insisted on wns.' 
that uttlngrOBsnig'of merchandize was unW* 
fill at common fow *. and therefore a patont 
leading to authorize an unlawful ingrossing is 
void, as a inono|roly at commoh law, ami de- • 
dared so by ^1 Jac. 

Here I w'ill join issue with Mr. Pollezfeu, 
and do admit, that if it be an unlawful in- 
grossing, whether by the common law, or any 
statute m force, the jiatent will he vcM. 

.tnd he must admit unto me, that if it be no 
unlawful ingrossing, it is no monopoly at Com¬ 
mon law. 

As he did in his argument ingenuously ad¬ 
mit, that if it were no monopoly at commoii 
law, it is not within the statute ^iJacohi; so 
that the question between us will turn upon 
this single point: 

Whether the ingrossing the foreign mcr« 
chandizc of India be uula^ul ? 

Uj)Oii what 1 have ali'cady said, it appears St 
is not. For I have shewn that the cointnon 
law regarded, and made provision only fhr^ 
^merchandizes within the land ; and though 
when foreign merchandizes came thither, they 
fell under the rules ol‘ the cotmnon law; yet 
the ingrossing, or sole buying of fiueigu com- 
luodilies beyond the seas, and selling in gross, 
or by the nuTchant-iinpoiler, was no uflence at 
common law. 

Neiiiicr i.s there any statute that makes it an 
ofiriioe at this day. 

It is true, the .statute of 37 £. 3. cap. 5. pro¬ 
hibited English merchants to iugross merclian- 
di^os. 

But riic mci’chant-.stranger was not bound 
!>y thill law : and that statute was the next year 
rr.icaled, as to the English merchnuta, 38 E. 3. 
cap. And ihiU at present the law is, that any 
rnerclKint may buy ni gross, and sell in gross, 
appears by the resohuion of all the judges, 
Mich. 30 ^ 40 Eliz. Co. 3 lust. 196. in the 
chupUT of ingrossing. 

And the rcsolutidu goes a step further tbott 
tlic uirreh'.uit - importer. 

'riiut any porbou may buy in gross of the 
merclianl-importer, and sell by retail. 

^ And it Ibilow s by a clear consequence, that if 
English incrchants iu such placu^s, where by 
law they have a right to trade, may ingross the 
commodity of the piac«^ without oficnce; tho^ 
ingrossing foreign coinmnilities of any plao^ 
where the s.ihjoi t cannot trade without licence, 
can he no an>>umeiil to invalidate such licence. 

Because ingrosping of foreign merchandize, 
by any merchant-importer, is no crime,' but 
lawful for every trader. 

And then itic consequence of all ingrossing 
will be the raising of the price of tiie commo* 
dity. 

V et it being a commodily of foreign growth, 
and nut such as the law hath any where detor* 
mineil necessary for the suptiort of life, as vie* 
tuals and such like; 

The rommort law hath no regard to |||(i 
price, bat leaves the merchant free to make his 
advantage of' the dangerous adventure. 



S3SATBTAIAX3, s6CaA*tzt^i6H^-^€rMCkie^Mtittpoihia tide 

omcM «ii 4 K^nted t» any ml^ tlw «UN| 
will be tbe nine, ea to the sulgecia ado right 
$ii bolding^ tbe fair and market excbnliTd^'Of 


. The adv|w$agea thalaome ael^s may re- I 
e^e by tbe trade, and mhen may be debarred j 
froiBt which are alike hazardous, and depend 
uflMi amaltitiide of accidents, are no measures j 
.m right or wrong, to pass a legal judgment ’ 

But if the company have a rightto trade, and 
Others have not, as 1 have argued, whatever 
their advantage may be, whioh cannot be es¬ 
timated till they liavc wound up their bottom; 

The ingrossing of the Indian commodities 
cannot be infected witli the taint of a mono¬ 
poly, which always supposes something done 
against common right, which is altogetlier in¬ 
consistent with having a right due to.me king. 

For it is of the essence of a mouopoly, ac¬ 
cording to the definition thereof propose by 
Mr. Po!lexfeu, and taken out of my lord Coke, 
via. tliat it tenils to restrain such liberty and 
fireedom the sutyect hod before, or to hinder 
him in his lawful trade. 

So that evejy sole buying and selling a ooui- 
modity, if it be lawful, can be no monopoly, in 
the legal sense of the word: w^ich is evident in 
seversU land commodities, where the sole buy- 
mgand Klliog is coupled with a right. 

The king may grant to fiutn his pro emption 
of tin, whmby the grantee hath tbe sole buy¬ 
ing and selling, if be plcasetb, of the whole 
commodity. 

Such a grant to Tidman a foreigner ^vas 
comjdamed of in parliament, 21 E. 3. and 
prayed by tbe commons, that no such mer¬ 
chandize‘be sold, but to the commonalty of 
merchants. 

The king answers, that it was a profit lie- 
longing to tbe prince, and every lord may 
qiake bis profit of his own; 21 £. 3. nu. 2P. 

That this sole right of buying and selling 
was ever eujoyed, appears by the case of the 
Stannaries, 4 J. Co. 12. fol. 10& 11. 

So of all gold and silver dug within the 
rea’.m, and ot all royal fishes taken; the king 
and his grantees shall liave'tbe sole disposal, or 
right of selling them. 

|t is no just answer to these instances, that 
they are imieritances and rights vested in tlie 
dukes of Cornwairand the crown: 

llVbicb tliey may dispose to whom tliey 
please. So is his prerogative of licensing fo¬ 
reign trade. And as to the question of a mo¬ 
nopoly, which implies a wrong in restraining 
the riglkU of others; there is no difference be¬ 
tween having a right ezisting, which may he 
granted, and baying a power or prerogative to 
confer a right on omers. 

For it is the having the right to do the thing 
tl|i^ tnipfces it no monopoly. 

, And therefore, if the King have a right to 
Ife^pse some of bis sulyeets to do a thing, 
vrifieh other of his snbje^ cannot do, or are 
ngiMfiilly prohibited to do; whether tbe thing 
% gyairfw! ware before in au or de novo oonsti- 
ftftol' it isi^ as oneto the validity of the grant. 
Tl^iSfsprfdi^tlioiniUneeof fairs and mar- 
keli. 

WhettimaMNOlly in tiM onmn« or d$ now 


others. 

And rights conferred by die kingNi preroga¬ 
tive, are etery whit as strong as any riglit 
granted out ot tbe crown, wiiioh was beAire M 
ewe there. 

So that the pretence of an unlawftil ingvosi» 
nient and rooncipoly being removed, by Mr. 
PoUexfen’a admittance, it is not within 21 Ja^ 
cobi. 

And iKis plain, it is not within the words of 
the enacting part of the statute, without the 
aid of the proviso: for it is expressly limited to 
grants made, or to be made, for the sole buy¬ 
ing and seUing, or using of any thii^ within the 
realm. Bo that it was only the liberty of the 
inland trade and traffic, to which the subjects 
had right before, that was fenced and secured 
by this statute. And this patent is not for the 
sole buying of any thing within the realm ; and 
though Uie selling be hers, yet such sole sefi- 
ing was, and is lawful, notwitbstantliug aiTy 
law or statute made, as I have shewn. 

And the proviso was only added, to monii^ 
the plain intention of the parliament, not to in- 
meddle with any just prerogative of the king, 
which he miglit, and lawfully bail exercised 
and used for the benefit of his subjects. 

Besides, to put it past all scruples, this com¬ 
pany is wiiliin the express words of the pro¬ 
viso. 

11 was a company in the reign of queen Eli¬ 
zabeth and king James, as is recited in the de¬ 
claration. 

And by their charter 7 Jac. liad the sole 
trade granted, with the exclusive clauses to 
others. 

And if the parliament had not adjudged this 
Company to be for the maintenance and en¬ 
largement, or ordering of that trade, as well ns 
the other Companies, they would iindoubCedly 
have made a difference between them, upon 
that charter of 7 Jac. 

For iliis very parliament was inquisitive'into 
all illegal patents, which in the least tended to* 
wards a monopoly. 

And if they bad thought that charter such, 
tliey ivould uot have been tender of tbe point at 
tliat time. 

TheolnectioD made from the different imi' 
magery, by joint and separate stocks, is of n» 
greet weight, because it touches not the ques¬ 
tion of right; whether a Company may have 
a sole trade granted, exclusive to others. 

For every Company draws a charge wkb 
it, which mose not of tbe Company are not 
li^le to. 

And if the subject have a riglit to trade with¬ 
out being of the Compai^, he can be m mo^ 
oompeUed to be of the (kunpany, wbicb m^ 
nages and trades upon s^rale stocks, than of 
one whiebArades n^n a joint-stock- 

And tbe objection, that ordering of Undo 
within tbe statute cannol he intciMlw of Ikeo- 
aing of some, with ozdmion of othersi is of no 
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frcitir ibree; Ibr it oould not b» mtended cvf 
«AV others. 

' Ali tlio patents for fbreignirade befc^ that 
time, and then .in being, were patents of excta- 
siim of others tlian the Company. 

And. if it be Mrell jcotasiilored, aUthie autliori- 
liee that allow there may be Coinpanire erected 
for well-governing and ordering foreign trade, 
do admit, they may be exclusive to othei-s ; 

ft not being possible that a foreign trade 
can be luider any rule or government, by any 
letters patent whatsoever, if carried on by per¬ 
sons not subject to that rule and government. 

And it is evident, tliat no rule of any Com¬ 
pany iMnds farther than those of the Compa¬ 
ny ; and if every man, not of the Company, 
may trade, aucli trade will not be under any 
rules, made fen* the Company, or by the Com- 
paiiy. 

that such patent will be only for keep¬ 
ing aome few persons within rule aud go- 
vernmeiit, bnt not at all of the foreign trade. 

Which of necessity must pnidiice the ruin 
of the Company, and in all probability of the 
trade itself. 

For if others trade without limitation, dis- 
aliaiged of all the rules of the Company, and 
not be liable to the charges and expenses, | 
wliereby the trade must be supported; they | 
may and will both undersell tne Company, 
and forestall and anticipate the markets, than 
which nothing can tend more effectually to¬ 
wards the destruction of a trade, of great con-. 
cem both to kin^ and kingdom. 

Besides, the factories and stock of the Com • 
pany in fi»reign parts are obnoxious and liable 
for all injuries committed, either to the natives 
nr government ot* the place, by an interloper 
trading without rule, by the general law of re¬ 
prisals. 

I will not further pursue the arguments of 
convenience or inconvenience, but do rest upon 
the right, which 1 have endeavoured to make 
out by these steps. 

1. That'the subject had no right to this trade 
at common law as a foreign trade, but might 
be prohibited. 

*2. That no league or royal licence 'bath in- 
Jtroduced or given such general right. 

3. That foreign trade hath in all times been 
licensed and managed by the undoubted pre¬ 
rogative of the crown, in licensing some, and 
prohibiting others. And that in all cases not 
provided for by act of parliaroent. And that 
flooh greoU and licences have received allow¬ 
ance 111 several parliainents. 

4. That no act of parliament ever gave a 
graeral libeity of trade, much* less to trade 
with infidels. 


5. That the common law prohibits thii 
Iredn whh infidels, as with alien enemies. 

In the last place, i have applied an- 
•wtrs to principal authorities aiid argumenb 
made use of* to impeach the Company's pa- 


Upow all which, 1 ooaaludc the diief point 

eftbenaae^ 


1, That the grant to the Company, of the 
soletrade to India, exdtislve to others, k 
inlaw. ® 

S. As to the seodatf point, whether the 
action will lie admitfing the Company hart- 
a right to the sole trade tliere, by these letters 
patent.^ 

1 shall spend hot a little of your time aliout it.' 

Because if tlie Company have by law the 
sole right to the trade, the law Will give thpm 
a renmy to redress injuries done to their 
trede, for recovery of their damages. 

Which is prdperly by an action of^e ease, 
they having no other remedy to redress them¬ 
selves. For a prosecution for a contempt to the 
king cannot be insatisfkcfion of the Company’s 
damage. 

I shall therefore rest that point npdn the au¬ 
thorities already produced by the plamtifPtt'* 
counsel. 

I shall only apply answers to the ohjectiohs 
made by Mr. i^dlexfen. 

0^. 1. ’Tis not atledged the defendant had 
no licence from the king. 

Answ. The complainant’s case is suffideiitly 
set forth, that they had the siile trade to the 
Indies granted to them; and that the^ defi¬ 
ant had notice thereof, and yet traded contrary 
to their grant. 

If the del’cndant had had the king’s licence to 
come on his part by plea, then the validity there¬ 
of, as against the plaintiff, would have comeinto 
question ; but he rests upon the licence, by^ sta¬ 
tute of 15 E. 3. 

Obj, 2. They have shewn no special loss or 
dam^e. 

Anszc. Neither need any be shewn, no more 
than in all other actions of the case, where the 
right of any person is injured, 18 I'tep. 113, 
Mary’s case of a commoner who hath no estate 
in the laud, nor the sole right in the profit ap- 
prender, comes not to the case; the law 
nies such commoner liberty of bringing bis ac* 
tion, withont a special damage, to prevents 
multiplicity of actions, which upon the saane 
ground e\ ery commoner would be entitled to. 
But otherwise it is, where any hath the ^le 
piscary or profit apprender; after setting forth 
the special case, and wherein his ri^t is in¬ 
vaded, a general declaration to his oamage is 
sufficient, and the examination of the parSefi- 
lars will belong to the jury. 

Ohj. 3. That the action is grounded upon 
the restraint in the letters patent; and that re-/ 
sti-aint is not absolnte, but upon pain of fisr^i- 
ture of ships and goods. 

Answ. Tlie first part is mistaken; for the ac¬ 
tion is grounded upon/the grant of the whole, 
entire and only trade and traffib to' the Indirej 
inforced witli the king’s corcniuit, not to grant 
licence to any others. 

And bcsules this clause of the prohibition., 
there is adktinct chiuse of granh that none of 
these countries or places shall be visited, > 
quented or hhunted hy any of the king’s siib-^ 
jects, during the continuance of this, patent, 

. whicli hath no penally dafndxed to it. ’' 
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. V)^ ^hfn gnute tbe action is ; 

1M> clause of probil|itiofi, 
trading to these ioAdc^ by others aitliov^ li- 
cpueefrom the king;, « eiateri^rizing a trade 
nilAoiDiy i^aiDBt tbe proliibitioD ol the Gonuuon 
wr/ but Ae kiag’s express prohibition. 

But the action is not founded upon iliki 
cktoae, but upon other riauscs of contorriug a 
a^t to the sole trade. * 

The authority dttMl by Mr. PoUexfeu, as an 
autlwrity in iHiint, against the action out of 1 i 
Bop. 8H. ano Rolls Abridgment, foL 106. nu. 

6. in Darcy *8 case, that admitting the grant 
or dispensation to D^ey were good, tor itu- 
jporting foreign cards contrai-y to the statute of 
Ed. 4. yet tl^ action will not lie, reacbetb not 
oiir case of a right conterreil by the king’s 
prerogative, and not el any dispeiisation froiu 
a penal law. 

Before the statute of Edw. 6. every subject 
might import foreign cariU; vhe statute 
strains that liberty under |»enalty of iiirfch ure. 

The dispensation of one sul^^ct iVtun the 
law, works no interest but a bare exemption 
from tbe penalty; 

Which in the case of Sliaw and Ifawcs, was 
held could not be assigned over; aud thercibre 
grants that are merely dU»peusauous, convey 


^ Mr. Attorney hath admitted in bkarg^iipr, 
It IS not. 

That some pe^ of h are agabat 1iw.^.,i8 
manifest, vi^. it indicts iUe|wl.|kenaltie8iifNin 

{ lersons oflendiiig against it, ny creating a ip^* 
eitiire of their goocls and mercli^iiduBe, vvfiicli 
shall be brought into tlie realm, dr any ef the 
dominions tlieirof, contrary to this grant. * 

It also creates a ibrteitiire of tbe abf|i8, 
with the furniture thereof, wherein sueb goids 
shall be impoi'ted or found; the one haftf io tha 
king, tlie other half to the ccMnpany. .. « 

It grants, That the oifendera agaiast i| ihall 
be imprisoned during the king’s pleaauref and 
not to be delivered out of priaon unal the 
ofTenders become bound to the goveraer in 
tbe sum of 1000/. at least that such person shall 
not at any time alitor sail oi* traffic iBlo<aiiy 
places mentioned in llie grant. 

It gives the company Idierty to Iwense per¬ 
sons to trade ttlun the limits of this grant ; 
aii<l that the king, his heirs and successors, 
shall not, during these leMers patent, license 
any perwin. to sad (»r tratle thc>re. * 

ill tiuse things the properly and liberty of 
th o hiitjcets, arc put into the power ol the 
company ; and they are to dispose of the It- 
l>ei*ty and piop( rty to serve tlieir own Com- 


~~ 'atorest^against any other subject, who is I (.taiiy, and not the public. 


no otherwise restrained from doing the thin^, I 
than by tlie statute under a penalty. 

. But where the king by his prerogative nn^y 
^ant diesoleuseof a thing, (as in case of iuav 
inventions) tbe grantee hath au iiilerest sut- 
fident to support an action ujxin tbe case, a.s 
Rolls is of opinion. The next paragrajdi, foi. 
106» uu. 17. That if tbe king grant that none 
cball use such a thing (whereof the king IkUIi 
power to grant,) but the grantee reserving a 
rent, if another use it, an acliun upon tl»e case 
will lie I 

Which in a stronger authority in point for the 
action, than that oif Darcy's case of a viuere 
dispensatioD, is against it. 

And therefore &ving proved tho grant of tlie 
sole trade to be good, the action is well 
broi^ht ter damages; And pray J odgnent for 
die Flaiutiffs. 


. Mft. WILLIAMS’S ARGUMENT. 

De lerminb S. Miebadis, Anne B^ni Regis 
Car. Secandi xxjtvi. Annoci; Domini. 1664. 

The Eflft-lnika Company v. Thomas Sandys. 

The questions in this case are two^ 

1. Whether this grant of sole trading to this 
Qgimany, eicchidii^ all others his mqlesty’s 
enijdm who are not members of tlwi Com- 
unny, or within tbe qualffiestions of this grant, 
grant P 

t. Adiimtingit alei^ nation 

Ito jlMotaittabto by tbe compiBy ^amss the 
^sfidant? 

^^tibtiUngraot islegalin all hspare^ kdo 
not find that? the aouiMti that argoad fbs ky 
have endaaeadi^ to 


If this Coaipuuv may seize goods aiutsbipii, 
and imprison the lung’s subjecis, aeconhi^ to 
their grant they will Imveagreaterpn^regn- 
tive over the kuI^ccI than his iimjes^ hath; 
they have power to seize goods, aud laspriaon 
pcL?;ons, without Uial, witlumt legal proered- 
ing, which the king (*himot do ; and I hninbly 
conceive, cunaot grant to any sul^ect orcsriio- 
ration. 

The juflgmeut upon tlio Canary patent, which 
I shall have uccahiun to iv.eittiou more largely 
herein, by tluM>pinion of all the judges, damned 
the (lenalties of that, agreeing in substance 
with tliese. I'be sitbvtance of this was adntit- 
ted. at least not defended, by Mr. Attorney 
General. 

This grant does not only give this CoinpaDy 
dominion over tin* piopeiVit s and hberiiiea of 
the siil^ecK ami invest the Comjmny with the 
prerogative of the enm n to lieenac men and 
ships to trade in these limits, but it dotli divest 
tbe crown, the king, his heirs ami sticocasors, 
of a high pi%rogative; 'ritat tbe king shall not 
license, as I take it, the king *dkail not toade 
in these limiu witliout the licence tff this Com-' 
pany. For as ll|is great nnd mighty charter M 
penned, it doth not only inveat the Conpaay, 
but divest the king of jfts firerogative. ^ 

Mr. Attorney and the king’s eoaoset eauM 
not argue for tbe Company, in this nNUler, 
without arguing against tb»* prerogati«a'0l*4ha 
king. They are of the king’s tootinaal ths| 
argued for thi^ grant, botit is doc lo be beliavjr 
tfaf^ Were of the kiog’s-counaef, or friends, thal 
drew it or advised It. ^ 

We tliat argue for Mr. Handys, turgoa tioi 
the king’s prerogative : ^ That toe khi^- Dot- 
witliaianding tbu gram to this Coogiaiiy, 
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lilSMe Mr. fiifidys, or vnj other' iulgect, to the Hniite of their'or in any^arl'of it, 
trade in these JtrniU; and it doth not appear which may be W*ry necessary for tho gOvM<^ 
ttpon tbit record but Mr. Saodys bath the meat, and public trade of the king. 

JiHigf*a licence to trade in tboae places ; he 1. It maybe,' the Indians may insist u|>ofi 
ma? license any other subject to trade there. seme such company to be instituted by the 
And that the king by his j^nt cannot ex-^ king, by some treaty of oommeiee. 
dude himself of bis prerogative. Now hath'the king by this means, not only 

It will serve our turn, for the defendant in excluded his sobjects from the tra<}e of tbis 
this case to avoid the ulaintifTs* action. If the place; but he hath excluded biinaelf of the 
platnttffs ougiit not ny law to have the sole liberty of making ov constituting any other 
'licensing of traders in these limits; for the comimny for trade or commerce, in all, or any 
stilling part of their declaration is laid in this, of these places. 

' * That the defendant traded without their H- 2. Perhaps the opivemment' and good ma- 
< canoe.* nagement of trade in these places, may in' time 

There was greater care had to greaten this require more companies to be instituted, in oil. 
Company, than to pi^eservc tlie prerog.ative of or some of lliese places ; and the Company^a^ 
the Iting in this grant; and the prerogative is (wimsel, except Mr. Attorney, ar^inow arguing 
ihuned in this case, to serve the Company, and the king by bis prerogative out of bis prero- 
not the king: and they that drew Mis grant, gative T 

did neither consult the honour nor prerogative That the king had prerogative enough to 
of the king, the libeity or property of the sub- make this glorious Company U^e solo traders, 
ject, the trade of the kingdom, nor tlie law of and managers of trade in these places, and to 
the laud: but their business was to greaten exclude himself and his successors, and ah the 
this Company, to the detriment of the king, rest of bis subjects, from this trade and mn-' 
the law, and the subject; as 1 hope to make nagf*nient: 

out in this case. 3- And by this means constitute a sort of 

In my way to the jiaiiicular questions in republic for the management of ttade in these 
. this case, 1 shall observe, 1. That the plain- places, borrowing fierhaps from Hamburgh 
tiffs in their declaratimi do allege. That they and other republican places, the ways and me- 
bave established and managed, and do manage thods of managing trade upon a common stock, 
a great trade of merchandize to the East-In- in fraternities and companies; and by thurVx« 
dies, with the inhabitants there, who at the periment alter the constitution of England in 
time of the' making tlie letters patent, were the uiRnagenient of trade, by altering die na- 
not, and ever since are not Christians; but' ture of oiir English pro|ierties in our goods 
then were, anil now are iutidels, and enemies vested and placed in persons, and jdacing our 
to tlie Christian faith. nro|)erties in companies and fraterDities; and 

Yet they do not allege, nor can say that by fixing tlie m^'steiyr of trade in companies, 
these Indians are in enmity with the crown of to the prejudice of single persons; and may 
England, or that they ai'e alieu enemies to in time turn to ill example, and eodangar the 
England. government in its otliur parts, as well as the 

2. Though the present inhabitants of tlicse trade of England. 

places are mfidels, and enemicfs to the Chris- The main.question in tbis case doth turn 
tian faith, yet it may be, and we hope there upon the power of the king; 
may be an univei'sal conversion to the Chris- If the king hy his ru3^al power may appro- 
tian faith ; and we are taught by the church priate this trade in these infidel places, to thin 
to pray for it, and to use all manner of means Company ? 

to bring it to pass. First, 'That the king hath power to do thiB, 

Why may not these places, or some of them, by the advice of his groat council, the parGa- 
become inhabited witn Christians, as Spain ment, is not doubted. So there is no def*ect or 
and Portugal are now' inhabited by Christians, want of power in the king to iki this by the 
where infidels did inhabit about 200 years agoi* law of England; the exceptions in the statute 

3. This grant doth not exclude a trade with of 2t Jac. cap. 0, do except such grants out 
infidels only in these places, but with all per- of that statute. 

sons in these places. The questiou U only a question of the mati- 

1 io not observe, that any of the Company’s ner of doing this by the king, 
eonnsel that argued before Mr. Attorney, have Sccoi^ly, Whether he may do it, without 
denied Englishmen the liberty of trading with the advice of liis great council in parliament P 
Christians in any part ot' tlie world, without As there is no detector want of bower in the 
fieence from the king. Herein I take him to king, so there is no defect in the law of £og- 
be alone. land. 

^ 4 . They say, tbis trade cannot be managed Thirdly, But if there be a necessity or a 

hut ‘ per corpus corporatum.* • cwnreniency to the doing of this for the crown, 

Yet have they on exchisicm of all persons, oi> for the government, for the subject or lor 
and bodies politic and corporate, to trade* or trade? , i ^ * 

manage a trade in them places withont their Fourthly, It is not to be suppose.* bat that 
liMioe; and by tbis means exduile the Ung the Lords and Commons in purhament, will 
eonetituting any oUiar company witinn and ought to assent-to such a gi*ant.«i parlm* 
YOU X. UK 
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ntenl m ma^ «». the privy-counoll, or any 
otJi«r of l|(e)ung’a'cmiiicil, are obliiyfii to ad- 
'vise il uot of parliaiiieat; and ii to bo 

■o pneimBod by the constitution of Eiij^land. 

• Aofi: .! take tbia.to be one of die Ai^loa 
Itegni,' which is a siiiiject matter lit and^ proper 

dte^onshieration and delil>eitition of a par- 
lifucnenty^and ought not to pass by any giant 
laitliout them. 

Thfe iratle of England, the property and li¬ 
berty of the siiiijectf the king’s revenue by 
tonnage, fMiundage and customs, the prero- 
. native oi tiie bingt are under great resti'ictions 
by this grunt. 

This work is too heavy for the pen of an at- 
tomeyi or solicitor, to put into a hill for the 
Ifxeaf seal, without the deliberation of a par¬ 
liament. 

The king cannot natural i/e an alien ; hut 
by the ac t of parliament, the law doth intrust 
(ne king by bis liters patent, to make denizens 
eilt’alieus, but not to mUmalizeiliem. 

It may be too much for me to give the 
reabpnot this, why the king hath not power to 
naturalize alieus, as. well as to deiiizenize 
them. 

jl homhly take the reason to proceed from 
the interest of the subject; that the right of 
the aukiect is immediately roncemed in letting 
iii ahens to have the same right, liheity and 
tiieedoin with English sul>jtH::ts iii Englniid, and 
that this ought not to be granie«l lii aliens, 
not by the king under his great seal, w ithout 
t)ie consent of the Lords and Commons, the 
iR^jireseutatiies of the subjects in parliament. 

There may lie high stute-poliey, soiTic*tiiiios 
to naturalize an alien, and that perhaps it 
ebnnot always wait the meeting of a pai'lia> 
ment; yet bath the law placed this trust in 
the king, to be exei'cisod l;y the king, witii the 
ad\iceofthe Lortls and Coniiuous ib parlia- 
ipent, mkI no otherw ise. 

The right of eiery^Englishman inbisfree- 
dtHn oi* trade in these parts, is coheeruod in this 
grapk and every Englishman not admitted to 
trade by* this grant, is t^x<*luded of his freedom ; 
and tile, king disables hiinaelf to license any 
Qtber English sul^ects to trade in these parts. 

If the king had made such u giaoi to aliens, 
'CXfdutjkHl all his English Kuhjects IVfini 
trading in lliese places, or if the king, had 
grniiM only to his Irioli or ticxirch subjects, 
and excliuM bis Englisli sul>|ects, hud Cliese 
. hneu good grants or l^al ? 

If die king has Uie prerogative, the com- 

C ay’sboounsd urge in this case, ulL this might 
ve been done, and these grants hail been 
though exclusive of all' his English 


fii IS e 


enough, 1 humbly conceive, the king 
the pi‘^<^gative tii granting and eonsti- 
. companies, and making such 

parRuipeiit; and the law allows no 
more in cases of this nature, whi(‘h coiiecrn 
the Rgkk pt ^vcjry subject in Enghind, and. 
tlicfefure ougbrtipt to be taken from him, but 
. by hioc«ftad0ti^iy[p^^ 


1 think it may he admitled, tineking may to 
his^gi'eat seal, wijtfaoiit the advice of uie Lorib 
andL'omroona in parliament, constitute a com¬ 
pany tor the go^ management of trade in 
thesepaiiSyOrany part of the . world : - 

But he cannot, as t humbly conceive^'by 
any grant untler his great seal, totally exclude 
his subjects of their light andbberty.of tmdMfg 
ill anv place upon the seas or beyond the sees. 

Rolls 1, liep. ibl. 4. I'he taylors of Ipswich 
case ; the king may grant a charter for i^ood 
ordering of trade; this is for the benefit oi the 
subject, 2 Ed. 3, Biitton’s case. 

TJie good manngement of trade is for the- 
benefit of the subject. 

I shall endeavour to maintain, that the sub¬ 
jects of England had a right to trade in these 
parts, belore the making of this grant, or'the 
const i 111 ting any company by the crown in the 
East-Indies, ai^ without any licence ficmtbe 
crowm ; and by consequence UiU grant appro¬ 
priating this trade lo tliis company, and ex¬ 
cluding the rest of the king’s subjects from 
their right and liberty of trade there, is an 
illegal monopoly in tr^e, condemned both by 
the common law ami statute law of England: 
and the iiifideiism of tlte inhabitants ot tliese 
)>Iaces, is no bar nor impediment to the trade 
and commerce of Kn^ish subjects in tlii^ 
plui’es, wilhoiii leave or licence from the crown, 
no more than in Christian countries. 

Hiat the prcrofjative oftlic crown, to grant 
and issue Out writs of No Exeat Regnum, 
hgainst this or that subject, is no argument for 
this power to make such a grant as this, or to 
exclude his subjects from trading in infidel, 
countries. 

The Ne Exeat Kegniim is a writ that may 
be granted by the keeper of the great seal, 
without any express warrant or command from 
the king, upon some suggestion, that the party 
may be recpiireil to give caution not to leave 
the kingdom, till he answers such a suit, or 
the like. 

This writ is never granted without soma 
special reason or cause in a particular case ; 
the subject conipluini*d of may appear in Chan¬ 
cery, and answering the cause, may discharge 
Ujt writ. 

Such a grant under the great seal, for some 
of the king’s subjects to go abroad, and for Uir 
ri'st to slay at home, I conceive would not be 
gt>f)d in law. No parity of reason, because the 
king may, by his writ of Ne Exeat Regutim, 
Slay a subject from going out of the kingdom, 
that ihendbre the king may by his grant hinder 
him to trade- out of the kingdom. Men may, 
and do trade by tlieir factors and uornespon- 
^enls, and do not stir out of the kingdom; tlieir 
[lersonal atteiidaiice in their trade in plaees 
remote is not nooessary. 

The subjects of England trading in iner- 
cliauflize, have, and always bad a right to trade 
upon tlie seas, and beyond tbeseas^ without 
licence from the crown. 

That they liad such liberty to.tmde with xili 
Cht’istiancountries, 1 do not findit diaoied by 
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#By of tbo oonpaoy’s eeuiMel^ Iwt Ur. Atfem-- 
jbey ( lie hath yieMed something tUm otlier 
ofivftsel ha^e deni^, and denied H(ibat iottMie 
.haveadinitM ; and in aomethiii^r in ftia w- 

g ament, he ia^as 1 conceive, tnconaialent with 
imaelf. 

That trade is as fnee to all men as tlie air, 
that the seas are like the bi^hwaya, free and 
open to all passeiif^ers. 

Grotius de Mari libero, * Mare et littora 
* Marif jure {»entiuni aunt communin.’ 

Grotius dejure belli et paris, cap. S, par. 12. 

‘ lllud ceitum est, etiam qiii Mareoccupaverit, 

* Navjg'atioDein, ini|iedii% non posse inermf^ii 
* et innoxtatn, qiiando nec per tertum talis 
* transitus prohiberi potest, qui et minus esse 
* soiet necessarius et magis noxiua.’ 

Cap.S. ‘Ad Regies potestas omnium per- 
* tiiiet, ad sing’ulos propnetos.’ 

Well wood’s Abridgment of Sea-Laws, in his 
Epistle to the duke of Ijenox, and earls of 
Noithampton and Nottini^liatn, lord admirals 
of England, Scotland, Ireland, and the isles, 
he presses them to maintain the privileges due 
for the maintenance of the admiralty, and the 
jurisdiction thereof, and that they would vin¬ 
dicate the same from all sort ot encroaching 
and usurping ; but above all, the conservancy 
of the seas (us the chief point of the oiKce) 
requires security and safety in common for all 
loyal subjects, traders on sea. 

ily bis opinion tliere is a community for all 
loyal subjects to trade on the seas, and not to 
be apprt>priatcd to a few. 

Britton, dap. 33. De Purclias. he distin¬ 
guishes of things cui'|Kireul and nut corporeal, 
of things In common and things particular. 

‘ Choses communes sicome la meer, et le eyr, 

‘ et la ryyaillc de la ineer, droit sicome et de 
‘ iiedier en dos, et en rneer, et en communes 
‘ elves,.et ryvires.* 

The king 1 admit hath a sovereignty in tlie 
seas, and his sovereignty in the British seas is 
exclusive of other princes. 

Mr. Jo. Burroughs’s Sovereignty of the 
Seas ; the king was ‘ Doiuinus utriusque llei • 
publics’ when he had Normandy. 

J|l)ias Cssar de bello Gallic<i, lib. 4. King 
Edgar’s title, * Basileus omnium rerum, In- I 
^ sularum Oceani, qum Britanniiim circuinja- ' 
‘ cent, cuDCturum Nationum, qua; infra earn 
‘ iucludantur, iiuperator et Dominus.’ Bar- 
thol. tractat: de liisulia. 

‘ Bal. de rerum Dominiis, videmus dejure 
‘ gentium in Mari esse distincta Dominia sicut 
‘ in terrA. Mare ipsum ad centum usque niil- 
' liaria pro territoria distinctaqiie illius IbE^gionis, 

‘ cui proxima appropinquat, assignatur.’ 

1 do agree that the king hath a prerogative 
in the sea, and that the sea is within the king’s 
liegeance; and that, by this prerogative, tvrecks 
and sturgetm, and other great fish in the sea 
belong to the crown. Stat. 17 Ed. 2, cap. 11. 

And that the statute De prerogative Regis, 
among other things, does reckon wrecks, 
whales and great stargeons to belong to the 
king by his prerogative. 


And that the king bath his old 
these royaltif^ of wrecks and great fish, byiiis 
conservancy of' tbe seas;-sir Henry Onistta- 
ble’s case, lib. *5, tbi. 100, fo..3, Ri, 2,'pars; f. 
The king haih tumi£^ and poundage, Pro 
Defensione Maris. 

But tbe king hath not any prerogative that f 
meet with, to exclude the subject, from the 
benefit of his right of eotumunity in the seas, 
as fishing and trade. 

As the king hath his sovereignty dpcQ thb 
seas, and liis subjects owe him liegeance there; 
so have they their rights and propenbA in 
and upon the seas, add they are IMH to te 
invaded. 

And the king bath the care and cotisetrvaticy 
upon the seas, and fir bis care, guard mifl 
conservancy of his sublects, their ships anO 
goods upon the seas, he hath his tunnage, 
poundage and customs. 

Rolls Abridgment, Tit. Prerogative, The 
subsidies of tannage and poundage arc granted 
to the king for the safe-guard of tbe seas. 

Stat. 1 £d. 4, cap. 13, recites, that H. 7, 
and II. 8, and other kings, had granted (0 
them by the Commons in parliament for tire 
defence of the realm, for the keeping and skfe- 
guard of the tseas, tor the intercourae of metS 
chandiae safely to come into the realm, and to 
pass out of tlie same, a subsidy of all manner 
of gooda and merchandizes coming in; 'and 
going out ef the realm. 

And if any one be afVerwnrds robbed by 
pirate-s, or lose liis goods by misfortune, he 
shall ship as tuaoy more witliout paying 
custom. 

Htat. 1 Mary, cap. 18, and £liz. 19, the 
same renewed. 

Mtat. 45 Ed. 3, cap. 4. And all rates and 
impositions upon ships, trade and traffic upch 
the seas, and beyond the seas, are laid 1]^ the 
king in parliament, and cannot be laid by the 
king alone, by any prerogative out of parliament. 
3 Instfol. 181. ‘ Coininercium jure gentidiu 
‘ commiuie esse ddiet, et non inonopoliam et 
‘ privatum pauculoruiii queestum couverted- 
‘ dum, iniquum alios permittees alias itihibcre 
‘ niercatiiram. 

Dyer, fol. 296. 13 Eliz. That a subject 
of England, being a merchant, may depai^oht 
of the i*ealm without the queen’s licence, to 
live there, though not merchandize; and inch 
going out of the realm is no contempt to the 
queen, before a Ne ejwt Rtgnttm, an express 
probibilioii or proclamation issue. 

Stat. 5 R. 2, cap. 2, doth affirm this by the 
exception in that statute. 

Dyer, fol. 165 and 296. agrees with Nat. Br. 
and says further, that no merchant pays ^t the 
common law any custom fOr any wares or 
merchandize whatsoever, except three, viz. 
wool, wool-felk, and leather, express for all 
merchants, and confirmed by Stat. 5 H- 2, cap. 
1 and 2. ^ . 

Kolfs 1. Rep. fol. 4. Taylors of IiwwiA 
oue, lU Jac. Banco R^i i no trade me- 
chanU! ormercbandiaiiig ought to ‘be bmonOM 
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Ir^.ibe king^t. pttieni k toy sort, but by aSt of 

pailitiuifaniL 

P Hf 3/csip. ^30. A cliarter^to hinder trade 
•tseattv«dd; a charter that only 100 persons 
ehp|lJfcr|ado St seats Toidp in itself; and he was 
cucf justice at this tune. S Inst. 57. The 
iMfteptto Greenland was allowed, because 
trade was found at the peril of the party*s life 
who tinit discovered it. 

Taylors of Ipswich case, where there is no 
new invention, the king' by his charter cannq^ 
hinder trade. 

'The patent to the college of physicians, that 
no person slisJl practise physic without their 
licence, would have been voiil, bad it .pot been 
coufinued by act of parliament; yet this con¬ 
cerned not all the subjects of Englandand is a 
mystery, and the professora thereof fit to be 
approved by persons of skill in it. 

it may be admitted, that the king for spe¬ 
cial c^u^s may prohibit this or that subject, 
jiorhaps, to trade in some certain places. 

As the king may inhibit n snhject's going 
VeyouU seas ; aiul if a person goes beyond the 
sea^ aftei siich an ‘nhibition, it is a crime in the 
subject, for which he is piinish.'ilile. 

But it is hard to infer from sueh particular 
iDhibi,tioo of particular persons, to trade in par¬ 
ticular places qr countries, or to inhibit par - 
ticuW pei'sons fro:n going licyond the seas, 
to infer univei'sally, that the king may inhibit 
all hi§ bubjocts id go beyond ihe was, or llior 
ho m ly inhibit all his subjects e.\cept some 
few in ti ade. 

There is a great dilTerencc between an in¬ 
hibition from the C’own to this or that person 
to go beyond the fcas and an inhibition tor all 
person.s to trade, except sut^h a company. 

This grant imports a restraint upon trade, 
and u|ioii the common liberty of the subjects, 
for the benefit of some few of the sub;ecU, 
without any benefit to the crown, or security 
to the kingdom, as in the case of Ne exeat 
Itjenum. 

The Company mr.y license aliens only, and 
exclude subjects'. No trust is placed in the 
conmany, wliich the law places in the crown. 

Por tlie allay that is oH'ered to this exclusion 
of trading for‘Englishmen, and Engbsh mer¬ 
chants in these jiiaces; 

0(^, That they arc excluded only from 
trading in the East-Indies with infidels, and 
the inhabitants there, who are enemies to 
jtlie Christian faith and religion. 

And that it is for the common safety of the 
chlktioiU religion, that tlfis is done to avoid the 
Aaogcr of corrupting and perverting Christians 
tamfidelism,. 

1 not meet with any authority for this 
po^er the king. 

llatAat English sulgectg have the same 
freedotja of trade with infidels as they have 
wiS^ljsdans hi places beyond the seas ; so 
the^tendt in enmity with the crown of Elng- 

Micbelbonie’s case| Beowolow 0d Rep. 1^96. 
Ttiati^ hath'kora pbMKed already to have 


no authority; nor the book anthentic, ilkAt 
best hot some taying my lord Csko,iu« 
matter mat then inju^ment before the miurt, 
and4hat perlvaps mistaken by the jirothonotary^ 

. 1 oppose to the probability m this sayiii|^t 
the ivpott of the Taylors or Ipswich cose,' m 
Rolls Rep. fbl. 4.19 Joe. Tlie lord Coke was 
then chief-justice of the Kiug's-bench, and. 
says in the resolution in that ease, that iso 
trade meciiatitc or merchantable can be kin* 
dered by the king’s patent, not in any place, 
without an act of parliament; a charter to 
hinder trade at sea is void. 

How can this stand with what is pitbltah^l 
in Brownlow, that my lord Coke should say in 
the common-pleas, before this time, thataO 
English subject cannot trade with infidels, 
without liceuce from the king; and that Uo- 
had seen a licence in the timeof Edw. 3, to that 
purpose ? 

The reason given for tliatsayibg, is as weak, 
hecaupe tiiey are common enemies to the 
chrisiiuii faith. 

They may be eiieiYiies to the Christian reli¬ 
gion, and not enemies to the crown of Eng¬ 
land, or to the trade of England. 

The law dfuies trade and commerce only 
wiili enemies Ui the crown, not with euemiaa 
to the christiuTi religion. 

Jt is sufficiently observed already, by the 
conns 'I that have argued on this side, that there 
are ti'caties of trade and coiiiinerce betw^n 
the crown ol‘ England, an<l th^'se places of in¬ 
fidels, and that tliei'eai'e leagues and embassies 
between them. 4 lost. 155- allows leagtm 
of commerce, and trade, and peace with in¬ 
fidels. 

Anil what may be tlie consequence, to de¬ 
clare that to be law, that they are incaimble of 
the benefit of the law of England, allowed to 
otlicr aliens, and that they are not to be pro¬ 
tected from personal injuries by onr law ? 

12 H. 8. 4. A Pagan beatea in England can¬ 
not sue, quia perpetuus inimieus* 

Ami to put them in the same condition with 
outlawed and excommunicated jiersons, bow 
doth this cunaLst with the common justice pf 
nations, or with the policy- of trade in an 
island ? 

Ohj, By Mr. SoUcitor, 5 Inst. fol. 33. A 
Jewess born in England, marrying a converted 
Jew, not dowable. 

Mr. Solicitor hath cited many cases and re¬ 
cords out of‘ Mr. Prynne’s collections, and from 
the rolls themselves, bow the Jews were treated 
in England in trade ; what restraints and taxes 
were laid upon them by the crown. 

I do not take it that any of . these records 
reach the reason of restiaint of trade, imposed 
upon English subjects by tbisgrant. • ' 

There’s no I'estraint but that -English sub¬ 
jects might trade with Jews in tbeirown coun¬ 
tries.. 

That Jews were used tbue in England, ie 
DO jugument that the East-lndia' Compaq 
may use English subjects like Jowi abroad 
other countries. 



d0§il 9TAT& trials, s6 CHABtis If. l6S4^7l« & I. Coi^pn^ «. SUOfit. fOMI 


- 49t« Paolos i&nit epistle to the Corhithwhs 
chap. 6, tejprehends the CbristianB for going to 
lair one irith another before, infidel jodges, 
nvlio were their eneitfies; calling it a fkult, and 
hoapeaka it to their shame, that they would 
not rattier receive wrong, or make arbiters of 
tlieir own to judge between the brethren, than 
t«»'>go to law one with another, and that beforb 
unbelievers; but there is no reproof to the 
Christiana for oonversing or trading with in¬ 
fidels. 

4 Inst, fol. 155. Darcy and Allen’s case, 
Moor’s Rep. fol. 074, and 675, are authprities 
for leagues and commerce witli Pagans, which 
signify leagues of commerce with infidels. 

Lord Coke cites several texts out of the holy 
writ to justify it, out of the books Joshua, 
Kings and Chrouiclea. 

If it be true, there was such freedom of trade 
by the common law for all English subjects 
with infidels and Christians in all parts of 
the world, aud that without licence from the 
king: 

To restrain this freedom of trade to a Com¬ 
pany of English subjects, excluding all others 
thu king's subjects from iheir .ancient liberty 
and freedom of' trade, 1 take to be a monopoly, 
and comes within the description and reason of 
the odiousnessof, monopolies, so largely argued 
by Mr. Pollexfen, that I shall not take up the 
time of that court in repeating what he bath 
said, and 1 cannot add to it. 

Neither will 1 trouble the court with men¬ 
tioning the authorities he hath cited for that 
purpose; but refer myself to the same authority' 
in that matter. 

Yet 1 take it, under correction, that it i.s fit 
to be very well considered, if this patent be not 
a monopoly, and an iiigrossing and appropri¬ 
ating of trade to few persons, which did belong 
and was common to all Englishmen, though a 
licence from the crawii was necessary for their 
exercise of this iriule ; yet every Englishman 
was capable of such licence, aud was intitled 
to such licence from the crown, and bad a right 
to it. 

Now hath this grant put it out of the king’s 
power to grant such licences, and hath placed 
this power, and the e.\erci8e of it in this Com¬ 
pany, and by this means hath by this patent 
granted and appropriated a trade to this Com¬ 
pany, which was comiiion to all liis subjects; 
andUatii given to this Company the sole licens- 
iiigoif traders in these parts, excluding all the 
subjects of Eiigkind, which shall not be li- 
cemed by ibis Company, to trade in these parts; 
1 conceive ihis uiakes this patent and grant il¬ 
legal and void; 

And makes this restraint in trade, which was 
common to all with tlie king’s licence, new pe- 
cotiar to this Company; and doth monopolize 
alie trade and the meaiisof trading, by placing 
it in the sole hands and power of the Company, 
even the sole licensing of traders, and they 
raay by this grant license alieiis only to exclwie 
JEngliA subjects. < 

My lord Coke’s description of monopoliet and 


menopblislB^ tmjectort wropoundorir, 
siifBcienfly illustrate this, with i reflecting lykit 
what Ml^. i^dtesrien hath said in this argumepfi, 
without repetition of them'to the court.. 

Thestatuteof Magi|a ChartadedateS theHi ' 
berty and freedom mei^aots have to'buy and " 
sell without restrain^ by the old and ri^tfid 
customs, except in time Of war. - 

2 Inst. cap. 29 and 30j Stat. 9 H. 3,80; 
Xini puhlitl pf^hibentur^ satth my lord Cold, 
is intended a prohibition by act of pafUameiit'.' 

Yelveiton, 10 Jac. is of the same opinlini 
with lord in his book about hnpoaitiops 
upon trade ; as 1 have it from a gentlemaii hi 
our profession. Vide his mannsmpki. ^ . 

21 Jac. cap. 3, dejares all monopolies to be 
against common law. 

Coke 11. Case of Monopolies, 84 Mo4i‘’s 
Rep. 673, nay, Darcy’s grant ibr the sole iih* 
porting of cards from oeyond the seas, npA sell* 
ing them for twenty-one years, 44 Eliz. pro* 
hibited an^udged a void grant'. > 

Stat. 2 E. 3, cap. 9, confirms Magna Cbtf* 
ta, for goirsg and coming with merchandize* 
to and from England, according to Magnd 
Charta. 

9 £. 3, cap. 1, damns all charters to the con* 
trary, as illegal and oppressive to the peopto, 

4 E. .3, cap. 2, confirms also Chartoi 

25 E. 3, cap. 2, doth the same, and makes let¬ 
ters patent to the contilhry void. 

11 U. 2 ; cap. r, 12 H. 7,6, for free passage. 
See, such letters patent restraining trade have 
been pursued in parliament, with hue and ciy, 
in all parliaments and ages. 

Obf. This grant is made to a Company for 
good government, and for the ordering of trade, 
and DO monopoly, and it is within^the provise 
of the statute 21 Jac. ^ 

Anszo, Allowed in Darcy’s case by the aign- 
ments for that grant, and if it be not for publ^ 
good, the grant is illegal. 

If this grant be neither good for the king, 
nor for the subject, nor for the trade of Bng^ 
land, it cannot be said to be for thepablie 
good. 

It cannot be good for the kingi for it restrains 
him in bis prerogative, as you would Have it 
the king had power to license every subject ^ 
by this grant he bath excluded himself of all 
power of licensing. He can license no sub¬ 
ject to trade in these parts. 

The king suffers in his customs and in bis. 
navigation. 

The subject is excluded from trading in 
these places, without the licence of this uom- 

^ l?^e itself is restrained, for it is reduced 
and appropriated to a Company, and to few 
persons, wnich was common to all the king’s 
subjects. 

2 lust. fol. 57- Lord Coke’s reason against 
it, for all the BObjecls arc concerned in trad^^ 
therefore all ougnt to consent to it in parlia¬ 
ment 

ThousA they are a Companyr they aro, ntA 
constituted by this grant, to regulate and iiia«> 
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tnule 4tv E«glMid, blit for 4 ]Niwelves and 

, 1 ^lHp|^lfeuiMsr,ibelow€rio|^orra 
ties, tlie mmtg^ the lemeniiifir the rates of ell 
lilpifffrtlloditiM of these places, the inpessingf 
freil dm trade of these places, is in their power 
iwd ill their pleasure. 

There are no rules or quattfieations in this 
snnt, iqioiniuff to admit nuinbers into tliis 
Pempany, or directing or requtrinff their li- 
iniioes lor ibis trade. They have the trade in 
tbeoMielves, without any check or controul from 
Jm miuesty or the government; they are in* 
dependant from the government by this grant, 
th^ are tvitbout ap|m. 

0^, Thai; they are a company, and that this 
grant to them is'witliin the evceptiou of the 
stat. 31 Jac. <»p. 3. 

An&m. U B^ose that exception doth not 
reach to letters patent made to corporations, 
after the piaking of that act. 

No woras of saving to any corporation, that 
ahonid be alkrwards erected or granted. 

3 . This proviso doth net make Uieni better 
than they were before the making of the ao^ 
only leaves them as they wei-c before, and as it 
found them. 

If they were legal before, they continue so; 
if ille|^l, t 1 «ey are so notwithstanding this act. 

O 9 . That many mrits of this nature have 
been made to severafeompanies; to the Turkey 
Chmpaiiy, Muscovy and'Hamborough Com- 
Janies. 

* Ans, Tney do not trade in joint* 8 tock, and 
mooopoiiae, as this Company doth; they do 
not exclude jienious from tlieir company, as 
this doth. Mr. Follexfeu bath dilt'ereiiccd 
Ihem at large. 

That there havie been many monopoly grants 
in all ages fnim the crown, appears by itie sta¬ 
tute of Magna Charta, by other statutes made 
in 'Ed. 3rd*s time, Jl. 2 , iC 7, and king James’s 
time; and by tite judgments given on mono¬ 
poly patents in all ages. 

In the Case of Monopolies. In the Taylor 
of Ipswich’s case. 

Peachy’s case, 5 £d. 3, severely punished 
ftir procuring a licence under the great seal, 
that be only should sell sweet wines in Lon* 
don, &e. 

Inst. 3. fol. 131. Darcy and Allen’s, Mar. 
Bep. 44 £liz. Oppression is older than the 
Jaw made to pemish it; Monopolies are as old 
as the laws made to punish them; it is no ar¬ 
gument to justify injuries by their .ages. 

. 8 ir Arthur Ingram’s Patent, 17 Car. 3, for 
''Ihe Canaiy company, granting them the sole 
irude theK. There are glorious recitals in that 
jwteti of advantage to the king’s subjects, and 
ngfolatioo of trade; making the €)om- 

8 ^<a body politic, that they should have the 
Irids to,those islands, excluding all others 
rnfaiiiS and ^Mfeitures, with a notioMante 
ms the statute agaii^ monopolies; judgment | 
was giveii ngainst this patent, Mich. 20 Car. 2. 

A...dl Bop*]^ 54. Tayloni of Ipswich case. 
CoB^Kthli ease with the cmptmyof tay¬ 


lors case; dbr Sho good of trade and oompaiiyy 
and the orders and by<^iawstidr and plofosibfe^ 
yet damned, because a restraint on tmxle. ^ 

The comlmny had the profit et' the rdhiina** 
tion. No other difference between the cases, 
than that this is a mighty, that a petty com¬ 
pany. 

14 Car. 3, cap. 24. That statute 4 irovii!es, 
that persons by having stocks in thisoouipany, 
shall not be acyudged traders within the statutes 
against bankrupts, which is ca led by Mn 
Solicitor the judgment of the parliament lor this 
grunt. 

Says Mr. Solicitor, Stat. '14. Car. 2 , cap* 
24. takes notice 4 »f this C 4 Mn|»any, aiid that it is 
ail advantage to the iiatioii and trade of it. 

Stat 29, Car. 2 , 1 . takes notice of this oom^ 
pany, and taxes evety capital stock in die 
Couii>any at 20 £. for every 100 /. capital stock 
in the Company. 

Am. This poll-act taxes all guilds and fra¬ 
ternities, Inidies politic and corporate; this 
doth not make them legal coriiorations, guilds 
or fraternities. ' 

The judgment the parliameDt had of this 
grant doth kettcr appear upon the jonnials of 
the bouses of parliament, of the couipUiuts 
made to the parliament, that this grant was a 
gi'ievance. 

It is DO new thing to mention proceedings 
upon journals of purliameiit: and the judges 
take notice of them. Hob. Uep. autl H^la. 

And in a cause of this coiiseijiience it may be 
profjer to adjourn it to |«arliaitient, whei« it 
may receive the judgment of his majesty in 
parliament. 

This will be a safe establishment of the law 
in this great case, which concerns the king’s 
prerogative, the right of the subject, aiidcf tlic 
whole kingdom in the trade of the nation. 

It will meet there with a judgment tlist will 
certainly establish it, if it be for the interest of 
the king and kingdom ; but if for the enlaigiiig 
of this gniat Company, it will meet witli the 
common fate of projecting patents against the 
interest of the king and siii»ject. 

It is a mighty argnmeot for the reputation 
this patent liad with the parliament, and the 
opinion they had of it, by taxing their capital 
stock at 20a. per cent. 

So they do reputed esquires, at 5/. by die 
head. 

8 plicitors, attorneys, and oppressive usurers, 
have the like esteein with this act of parliauieut. 

Stat. 3 Jac. cap. 6 . This statute is but de¬ 
claratory of the common law, and made to 
avoid questions and suits in law; which might 
be oocasiooed by charters of impropriating the 
trade of Spain and Portugal, and tbe» in 
making for the trade of France. 

If the mischiefs recited in- that statiftei and 
the evils happening to England, and the king’s 
suIm^s be tnie, without ail hesitation, 

Those charters mentioned in that itatute, 
and condemned by that statnte, were not only 
grievous, but illegal, and monopolies; 

It appropriating the trade of these domi- 
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bk niigffsiiy’s snl^cts from tite ti'^ile; descnjjUoni in our latr-booke and ca^ ; 

Pewrin^ tlie kioi^’ii subjects ii| Enffland Wilbmy laNCokaVdesnriptk^at’aii^^ 
from tbat free and common traffic, wbii^his poly, in bis^ l^ c^.-moaopolios. . 
snbiects in Ireland and Scotland had; If Mr. Senihrs be pinned in Mr. Attofn^’a 

To tbc manifest imporerisbingr of Inasters, argumeiit, 1 take it iho East-lndia charter is 
mvners nf ships, mariners, fishermen, clothiers, pictured in thia statute, 
tqckers, spinsters, ai|d many thousands of The ac^ of tuniiap^ and poundage, Car. 
immlicnifis-men; 3. says, The commoos in parliamentveposbiff 

The decrease of his miyesty’s customs,'sub- trust and confidence in yous majetay, in aol 
eidies, and other inipositions; for the safe-guard of the sees, ag^nst all ptt«. 

The ruin and decay of navigation; sons intending, Or tbdt aball intend file din^ 

The abating of the prices of our wool, cloth, turbanoe of your commons, in the interoouron 
com, and such like commodities; of trade, and the invading of this yojur itedm, 

The enhancing of all French and Spanish give and grant for every ton of wine.of file 
commodities; that all owners and mariners, growth oframod; that sliall come into the port 
with divers others, shall be cut off from the or- of London, by your natural-bora suljeote,' 4A 
dinary means of maintenance, and preserving lOi. by strangers and aliens, 6 /. . 
their estates; The like notice taken of poundage to be paidl - 

• And all French and Spanish commodities by subjects and aliens. * 

shall be in a few hands; Fol. 67. Rates in wwes, silks, iipported in 

To-the hurt and prejudice of all the subjects; ships English-built, directly from me East- 
tbtti«fore enacts, it shall be laivful for all his Indies, tb^e pound weight cunteining snEtaeir 
majesty's subjects in England and Wales, to ounces ; submdy duty 15s. 
liave free liberty to trade into, and from Spain, Of the manutfusture of Italy, imported fbten 

France and Foiiugal, in such sort as was ac- thence in English-built ships, the pound weight 
customed at any time in his majesty’s time. containing sixteen ounces; duty 1/. lAi. Ad, 
Stat. 4 Jac. cap. 9 . Made to confirm the This act diatiugnlshea between lulneote^uid 
charter to the company of Exeter Merchants, alien importers, mween English and fisrfign 
upon singular reasons recited in the act of par- ships, not between the Ea 8 t-lndia 0 >Com- 
liamentf declaring the stat. 30 Jac. cap. 6 . pany only and aliens : shall this law made fiir 
should not impeadi tiiat charter being for pub- England, be now appropriated to this Company, 
lie good. England excluded by this grut 

Stat. 45 Ed. 3. cap. 4. That no imposition against this statute ? 
shall be charged upon wool in no sort, without This law is made for all the king’s subjects 
tlie assentuf the parliament: this statute was not and their English-built ships, 
made out of necessity, for it was the common The consideration of this subsidy mima 
law ; yet it was thought fit by the pariiament from all the subjects, the grant is by all, 
at that time, to declare the law by an act of and tlie benefit ought to be for all the subjects 
parliament. of England. 

Stat. 1 H. 4, cap. 16, 17. Against letters The law is the same as to foreign impor- 
patent made to ingross trades, &c. tation from the Indies, as to impoiteffioB 

So ancient was the monopoly, and ingrossing from Italy, to which this Company doth not 
of trades by illegal letters patent. pretend. 

When illegal things turn to a grievance, it is ' The act for encouraging and increasing of 
usual to suppress them by acts of parliament, shipping for navigation, 12 Car. 2. fii^ beil 
and not to leave their judgment to the ordinary law that ever was made for England in that 
courts of justice without dcclaratjpn first liad pnr|jaiiient, except the laws ibr the prero- 
in f*arliament. gative: 

Stat. 21 Jac, cap. 3. This statute takes no- The proviso in it follows : Provided that 
tice, tiiougb the king’s disposition, judgment this act, nor any thing therdn contained, 
and declaration was, that all mouopdlics were tend not, or be meant to retdrain the impoifin]g 
against law; and that no suitors should move of any East-India commodities, laden in fittg- 
for such grants yet upon roisintbrmations and lish-built-ships ; and whereof the master ofid 
untrue pretences oi‘ public good, many such three-lburthsof the mariners at least m^ 'Eng^ 
grants have been unduly obtained, and "unlaw- lisb, from the place or places of loading them, 
imly put in execution, to the great grievance in any part of the seas, to the Southward or 
and: inoonvenieuce of the subject, contrary to Eastward of Cabo Bona Speranza, ^ although 
tbe laws of the realm. the said parts be not the plaoes of their s^owth; 

For the avoiding whereof, that statute is This law made for the increase of English 
made against all grants to any person or per- shipping and navigation, doth this Company 
sons, bodies politic nr corporate, of any mono- invade; and appropriate fiiis shipping and 
poly ; and dmarestbe same ill^l. vigation to fhemselvcs, by. excluding all otbai 

This statute doth quadrate witli the descrip- English sulgecte. * . 

lioa of a nmnopoly. Is this' for increase or decrease of Euglira 

Eodoth the East-India Company’s charter shipping and navigation, to confine it to finr 
in all its pointa and* pvte, and in the exercise hanus, eKcludtng many P ■ > . 
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• - l]i^ te^iigimeiit of this court will bind 
~ iSbmi ^ tet this act of parliament will 
i Ugg ^ tpriiBit this CoDifMoj. 
/^ittejppofisois, for all Eflflisbmeu to^cany 
, itt aft fiioglish-built ships any East^Indiacom* 


brought from infidels. 

The cluirter says, this Company, and the 
and their men shall only carry. Which 
diill prevail, the act of parliament or the 
chairter P These last mentioned acts of parlia- 
pxnt distioguial] between sulneats and alien im^ 
portera, between Em^sh and Foreign ships; 

Not between the East-iifilia Company only, 
and aliens: Shall these laws made for England, 
be now appropriated to this Company ? 

Shall Uiey have the benetft of it r Can the 
htng’s^pranltalee frqm his subjects the advan- 
tam given by acts of parliament, dod appro- 
jjHiale tosome what is granted to all ? 

I crave leave to observe some things, by way 
«C ai»W9 to Mr. Attorney’s positions and in> 
teencea in his argameut yesterday. 

Ho distinsmbw between inland and foreign 
trede, lie'dm allow the subject the benefit of a 
iKHM trade without restraint. 

/That the husbandman might plough. 

. Iliad one Englishman might privately sell to 
aaallier by the common law, without Ucencc 
from the crown. 

. Tot one sulject could not buy, sell, or trade 
wHb another publicly in an open fair or mar¬ 
ket, without licence from the crown, and this 
for the preservation of the peace, to prevent 
poUk assemblies and meeting: and that no' 
tiur or market could be kept, but by licence 
from the crown.' 

' 1 think there are lairs, markets, and corpo¬ 
rations in' England by prescription, and their 
beginntog is not known, and such are allowed 
bylaw. 

And predcriptioDa are compa^ to the head 
of Nile, which could never be discovered. 

And that such ancient prescriptbns are as 
O&cient as the grants of kings or inhabitants in 
world. 

And for foreign trade; be laidit down fpr a 
position, diat no subject couid trade abroad 
without the king’s licence in any part of the 
diristuui world. 

1 do not find any anthority for this, practice 

“JSS' rest of the oounssl that argued for the 
company did not insist upon it; nay, they did 
Mm to admit a trade for English merchants 
with alien Christians, without the king 's licence. 
^ This is agaliiat me authority of P. N. Br. 
w. Dyer IfiO, 896. against lord Coke'sopioion, 
Taylors of Ipswich, 8tat. 9. H. 3. 
pCiC Magnfi Charts, 8 fi. 3. cap. 9. 18 
3. 96 £. 3. cap. 8.38 £. 3. cap. 8.* 
^ «. IfiH. 7. cap. 16. 

iU fmp. 10. Rastall 566. which 
iM Mig fhr a limited time power to 1i- 
wnwi.tnitimil iradsm in some pnoonure, in 
soteie in cmiiiodliries. ¥ido the 



Hi^ diitiiietiim for mereliftiits totindeiWitli- 
out coming to the staj^f and therein 1^ tfis- 
finguisbes between ifierctotB and traders, Who 
at« obliged to come to the staple. • 

What garranthath he for this diitii^onf 
The prayer of the commons to the long ^ 
liament; the petitions of merchants to tte’ 
king: the kink’s restraint of merahatita in 
their trade, notwithstanding acts of {mrliaiMt: 
the continuing of the staple notwithsUmding 
acts of parliament seeming to the contrary, 
give him a handle for this argument. 

1 H. 5. 7. The prayer of the commons to 
the king, to send foreign merchants out of the 
kingdom: the king’s answer, * Roy sdvisera.’ 

2 H. 5. cap. b4 

Those weto^hills in parliament presented to 
the king tor Im royal assent; so were many 
of the rolls of those ages, presented to the 
kings for their royal assent, especially in things 
which any way concerned the king in bis pro- 
rogi^ve. 

Tlie commons did not demand tlieir rights in 
their bills, hut by |)eiition claim their right. 

8ach answers of * Hoy advisera,’ are no ar¬ 
gument against the right of tlie subject. 

Neither is the ])eiuion or prayer of the com • 
mons in paiiiameiit, in any matter that is their 
right, to the crown, any argument against 
their right. 

This was the usual method, and ancient 
coui*so of presenting acts of parliament to the 
kings, cspocialiy in Rich. 2*s time; H. 4. and 
part of li, 5*. then carrectetl uihui some com¬ 
plaints in purliament temfiore H. 5. and H. 6. 
which may be read at large in the rolls of par¬ 
liament. 

It is their tisual way to secure their rights 
thus; so is the Petition of Right in Car. 1. 

The'^Prince’s case, Co. Tit. 8. fol. 19. shews 
the^various forias of acts of parliament, in the 
several reigns of kings, sometimes by way of 
grants, dec. 

That the staple did continue till lost, by the 
loss ol' Calais. 

8tat. 2 £. 3. cap. 9. That the staple be¬ 
yond the seas, and on this side the seas, or¬ 
dained by king's in times past, and the pains 
thereupon provided, shall cease, ko. 

Tins statute took away the slB|de8 set up hy 
the kings. 

But tlicre was a staple set up hy act of par¬ 
liament, and reibrraed and altered by several 
acts of pariianient, did continue notwithstand¬ 
ing the act ot 2 £. 3. 

But English merchants are not within any 
of those statutedy or the meaning of tbetu. 

And 1 do not find that Mr. Attorney gives 
any account how these staples were taken 
away by law, but vanished at the iakiog of 
Calais; he hath not told us the begmniag or 
.ending of the staple by law, 1 know no com¬ 
mon law for them, or his distinction. 

liolls Abr. Prerogative, Title Pfoclainifion, 
pi. 6. 27 £. 3. by the statute of the staple, it 
^as ordained, that merdtaots-alieiis migbl 
bring fiom beyond aeaa toevchandize of the 
staple, but not merciianta-dcDizeiis. 
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^ Iteit&^se merchants-denizenis doubted to be 
impeaclied in time to come tor tlieir inerclmn- 
dize, which they pamed by virtue of 9 iicb gfrant 
and proclamation, turaiintiach as they were made 
out of parliament. 

'Ideo it is granted in parlianiefit, S4 E. 3, c. Q. 
Stat. 5 K. u. cap. 2. This' statute prohibits 
the exportation of gold or silver, and that no 
person other than lords and great men of the 
mlai, true and notable iiu rchants, and the 
king’s soldiers, go out of the realm, without 
the king’s licence. 

This is declared to be after publication of this 
ordinance, which implies such licence was not 
necessary beibre tlic making of this statute. 

Mr. Attorney was pleased to allow, iiccuces 
to particular persons to trade were not vevoca- 
bio; hut companies having such licences may 
be dissolved by Quo IVarrofiio. 

Therefore more safe to fix trade in conijja- 
nicB than persons. 

Then doth this chai ter do the greater wrong 
to particular persons, v lu) by law may have 
such licences, wbiiii cannot be taken from 

And It doth not appeal , but Sandys hath 
such licence, or may nave, and ought lurt to he 
rebtrained therein by any grant. 

Mr. AiLui'iiey did turn this matter upon a 
(question of fact, which will, or will not make 
this coinputiy and their grant a monupolv : 

Viz. Whether this company and their grant 
be a puhhe good and advantage lu the trade id* 
England r* 

'1‘lus is a matter not to be iUm idod in lhi> 
uourl, f suppose, and we caiiMoi conic at this 
^iiesUoti in li.is case ; therefore i.ot fit, sale or 
wise to di'U i iiiirin tlie law in tins case; till 
the fact be clea> (h 1 and settled, and that in such 
a jiulicLtUiiT where tins question may be dc- 
tmuiiii'd and seiil* d, imd the law thereupon 
declared and eaiablislicd. 

It appears to the court, tlierc are many il¬ 
legal things ill this grunt. 

That the grant is a restraint to the trade ol' 
English mere hauls. 

That it is a new grant. 

That it may be dangerous to establish such 
grants by judgment in a court of law. 

Thai there arc some things in the Canary 
patent, in Darcy’s patent, nay, in the patent 
for sweet wines, that were commendable and 
UKofiil ; yet that little good did not pi^vail, but 
the whole perished, and was poisoned in the 
monopoly of those grants. 

it is Mlvisahle how this court, in this action, 
can adjudge for the plaintifis upon this record 
where the whole grant is set ibrtb upon record 
in pleading; and it appearing to the court, that 
ftonae parts of this grant are manifestly illegal, 
apd may occasion oppression to the sulijeot, 
and that the best parts of this gp'ant are doubt¬ 
ful, if good or useful for England or the trade 
ofit: . 

It cannot appear upon this roll, for what 
part ot‘ this grant tlie court shall ^judge for 
the plsintifls, and against the defendant. 

VOl.. X. 


And it cannot appear what part of it doth 
appear to the court to be ille^. 
j This may turn to a precetiwU for the whole 
grant in after-ages, siiioe we judge by prece¬ 
dents : and this precedent may occasion mors 
monopoly-patents, and this judgment givetliem 
sanction. 

As for the second point in this case; whe- • 
tiioi’this action be maintainable by the Company 
against the defendant Sandys, admitting their 
grant to he good; 

1. To allow 6uch an action in a court of law 
for this Company against a single subject, 
will be to give them opportunity to min any 
subject; that shall oppose them in trade. 

'flicy that are too great for all other compa¬ 
nies in England, must be too strong lor any 
private subject in contest. 

2. If' their grant be a .legal grant, they liave 
siiHicIcnt pains and penalties in it to reduce any 
liersou to corrqiliance with their grunt, withoui 
the aid of actions in WuStminsXer-hall. 

And the grant which makes them a com- 
I pany, and doth consl'itute them and their 
povr\»r, dotli direct the remedies, ways and 
I methods to support and maintain them m their 
i imwei- and company, in all the tiling granted 
them ; and there being no remedy given them 
by action, I think it may he hard to adjudge, 
that an action will lie for them in this case^ 
against the defendant. 

incases of new injuries created by grants 
or by act of parliamcnit, and remedies created 
to repair such injuries in tlie grants and acts 
that create them, such remedies arc to he piir- 
sin-il, and not new remedies to ht' given in 
C4»ijrts lor such mw-cn ateil injuries. • 

'riiis is an action hiought upeu the grant, 
where no such remedy is provided liy the 
grant, and other penuliics arc pi-ov ided by the 
grant. 

The grant directs and gives forreilure ,of all 
the goods irnjiovtcd agaiiwt it, and the ship, 
wherein they are imported ; but the grant tlolU 
not express the oft’endcr to answer damages to 
the company, which is required by this action, 
and no special damages are laid in the decla¬ 
ration. 

This is like a penal statute, which creates 
an ofl’etice, and adds a penalty. 

Tlie party ou^ht to sue for such penaHfies, 
and not to sue tor damages in an action upon 
the case. 

This may be the case upon the statute, 
2 E. (3, for tithes, it gives debts and no da- 
magos; so the case-doth not lie upon that sta¬ 
tute. 

Upon the statutcffir forcible entries, and upon 
all other penal laws, which give jicnalue^by 
^ single, double, or treble damages; 
j It wTis never practised to bring actions upon 
the case, upon such statutes, unless in Darcy’s 
case, which action miscarried, llioor 071 ■ 

I humbly conceive this action is not like 
actions upon the custom ot' London, or upon 
duties to tlie city of London, .which have h^n 
brought by way of iadohilants for tbu duty, 
i L 



filS] STATE TRIALS, 36 Chables II. i684.—!»« Great Can af Mmpalki: [516 


III all these cases Uieiie was a certain diitv 
created by the grant, custom or charter, which 
Blade the party debtor to the corporation ; but 
in this case here is no duty-crcatod. 

Only an injury declared, and a penally di- 
rjM2ted« which ought not to be turned to an ac¬ 
tion upon the case, in rny opinion. 

I hope the court will not make a prece4lent 
for the company to multiply actions against 
all persons ihat they conceive to be interloi>ers 
or aggressors upon their grant, company or 
trado. 

There is no special damages laid in the de- 
daration to accrue to the company: 

Only in general, that the defendant, con¬ 
trary to the form, and effect of tliese letters 
patent, did trade within the limits of their grant 
without licence of the company, with a ship 
called the Expectation, to the prejudice of the 
company., 

Williams’s case, 2 Co. 5. fol. 72. Def'endant 
being vicar of Alderbury in Com. Salop, is 
obliged by himself, or his chaplain, to celebrate 
divine service at Woolaston, and within the pa¬ 
rish of Alderbuiy every Sunday, and to ad¬ 
minister the sacrament to the plaintiff, his ser¬ 
vants and tenants within his said manor, time 
out of mind. 

And that the defendant had not celebrated 
divine service, or administered the sacrament to 
the plaintiff, his servants and tenants for a 
certain time ‘ ad damnum’ of the plaintiff, 
Noncul. pleaded, verdict for theplaiutifl', mov«f<l 
in arrest of judgment, that an action upon the 
case doth not fie. Had this been a private 
chapel for himself and family, an action upon 
the case hail lain; for then no other person 
could have brought an action but himself; his 
servants could not. 

But in this action, his tenants might bring 
their actions. 

Which may occasion multitudes of suits, for 
one default in the plaintiff. 

The same may happen in this case; every 
member of this Company may bring the like 
action against this defeiulant. 

And as in that case the plaintifl’ had his re¬ 
medy in the ecclesiastical courts ; so hath the 
Company their rcmeily, as the king had against 
offenders, in trade without licence. 

If licence was necessary by law, by con¬ 
tempt to his royal prerogative, or proclaniation: 

Compare it to the ease of a nuisance in the- 
highway, no action lies for it, without special 
damages. 

do not aver in the declaration, that 
this trade cannot be managed without their 
Company. 

. If there be any legal punishment provided 
for fluch offenders, such punish ment<: <i re to be 
pumued, and not new remedies In actions 
> created, to the grievance and oppression of the 
sab|eet» 

Dan^ and Allen, action on the casi% brought 
by Darcy aga^st Allen, for selling cards, con- 
jkrary to his patent; judgment pro l>ef. 

WilUams’a case, A Co. p. 72. Mary’s case, 


lib. i), * publicum damnum’ is not to be it- 
form^ hy action upon the case, but by public 
proceedings by indictment: or the like case 
lies * pro private damno.* 

Tiie proceeding of the Company in this 
action, is suppose to be to right the public in 
the name of the CoinpaT»v ; not for the repa¬ 
ration of private damage, but to repair the pub¬ 
lic in their Company. 

The ('oiupany is* in the nature of the late 
fancied Custodes Libertatis Anglim; a notion 
to serve the public, as tliey would have it; 

And not to be used to recover damages for 
private injuries, hot to support and save the 
trade in public actions. 

This charter restrains the king in his prero- 

S ative, the kingdom in its trade, the subjects in 
leir freedom to trade; the king is concerned 
in his revenue, the subject in his right, in this 
question. 

What the Company cannot accomplish by 
the forfeitures, powers and penalties of their 
charter; they design to establish by the judg' 
ment of the ^un, in tliis action for the Com • 
pany. 

I know the justice of this court is superior 
to this Company, and it is placed in safer and 
better hands than trade or regulation of it ia 
the Company for England. 

I therefore pray your Judgment agaiust the 
Company, and their action, for the Defendants 


Term. IlilL 36 and 37 Car. 2. 

This Term the Judges^- delivered their opi' 
iiions seriatim in this great Cause. Walcot 
was but short, and bis reasons being includetl 
in those of Hollowaj-’s, &c. who spoke after. 
1 have omitted them, to avoid repetition. 

Holloruay said, all might be reduced to one 
single point, which was, whether the charter 
granting a sole trade to this Company, ex¬ 
clusive to all others, be good ? 

That this was a great point, Lmtli in regard 
of the king*s pren>^tive, and the pe(»plc'b li- 
berty. 

He divided all trade, ut supra was done per 
Sawyer, attorney-general. 

Foreign trade with Christians hath been 
opened by several acts of parliament; and at 
common law it was an inherent prerogative in 
the crown, that none should trade with fo¬ 
reigners without the king’s licence. And tlie 
king having this prerogative at common law, 
an act of parliament is necessary to divest him 
of it; which none hatli done but to some par¬ 
ticular places. 

Michelborne’s case, cited by those that ar¬ 
gued for the Company, bath not in any aort 
been answereti by the other side. 

* Skinner’s Beports, p. 383, 224, 825, 226. 
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This is a trade not to be carried on but by a 
Company; and none can erect a Company but 
theking^. , 

The Ungf hath the sole power of this trade, 
as of war and peace; and by declaring a war, 
‘ lie may determine a public trade, though set¬ 
tled by act of parliament. 

No parliament erer looked on this as a mo¬ 
nopoly, nay, so far from it, as in the 14 Car. 2, 
cap. S4, this Company, &c. arc said to be an 
advantage to the public; and that act was 
made, that the persons of this Company, &c. 
should not be discouraged in those honourable 
endeavours, for promoting public undertakings; 
then how can this be a monopoly ? 

ft never hath been questioned as such by 
parliament, though they have looked narrowly 
into the king’s pi'erogativc, even to the ques¬ 
tioning some things that were his undoubted 
right; anil concludes pro Quer, 

Withins. Here are two points ; 

First, Whether letters patent giving a sole 
trade to a Comptany, exclusive to others, be 
good ? 

Secondly, Whether, in case if they be good, 
an action lies 

lie thinks thei-c is hut one question, and that 
whether the action will lie or not, as the Com¬ 
pany hath an interest or not. For if they have 
an interest by these letters patent, then the ac¬ 
tion will unquestionably lie. 

The case depending solely on foreign trade 
with iutidels, he shall apply to that, and not 
meddle with inland trade. 

*Tis a great point as to the king’s preroga¬ 
tive, and the people’s liberty. 

First, He takes it, that by the common law 
the king has a prerogative to restrain all his 
subjects from going beyond sea, as F. N. B. 
85. *Tis true F. says, every subject may go 
out of the realm to merchandize, ^c. hut that 
is to be understood, he shall not be punished 
for so doing, but the king may prohibit him, 
as appear by the .sbme book; and that three; 
ways, i. e. by the great seal, the privy-seal or 
signet, or by iiroclamation. And though in 
Dyer 1(55, cited by Mr. Williams, ’tis said, that 
before U. 2, subjects may po bc^mnd sea, yet 
’tis there agreed, the king may proiiibit; and 
a qattre is made, if a going over without a li¬ 
cence he not a contempt, though there was no 
prohiliition. Afterwards in the same book, 
296, ’tis iioldeii such departure before express 
prohibition is no contempt; but all the books 
say, when there is a prohibition, then it is u 
contempt. 

As none may go against or without the 
king’s licetic(‘; so if they are gi>ne, the king 
may recal them, as appears by Dyer :175. 

* ris objected, the king may prohibit some 
articular persons by writ; but he cannot pro- 
ibit all his subjects. 

Answered, 1 here are several ways of pro • 
bihiting l»y writ, which is directed to particular 
persons ] and by proclamation, which is ge¬ 
neral. 
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And all the king’s subjects are bound to take 
notice of the kin^s^reat-seal and privy-seal. 

Secondly, Tlie king hath the controuling 
power over aH trade with infidels; lie may s^. 
Over all foreign trade in general: he saith, Im- 
ehelhorne’s case (roes farther than Fitzherb^t’s 
N. B. and he hath not heard any authority of¬ 
fered against Michelbome’s case, as to trade 
with infidels; and the opinion in that case seems 
to be jifiven upon such a question as this. So 
that It is the judgment of the court in a like 
case, fur he who was then chief-justice deli¬ 
vered it, and none of the court opposed it 

Tlie prerogative of making leagues is in the 
king, and be may make them as he pleases; 
then it would be hard, the law should give the 
king a power to make leagues, and yet the'sub- 
jects should have a right to do such things to 
break them. But though the subjects may 
not trade with infidels, yet the king may li¬ 
cense them, or trade himself; as the Jews were 
prohibited commerce with the nations, yet 
Solomon traded with Hiram king of Tyre for 
gold. 

The several licenses and petitions, cited and 
shewn by the plaintifih counsel, though they 
prove no right in the crown, yet are evidences 
of it; for_to what purpose should there be so 
many licenses from the crown, and petitions 
front the Commons to the king, for liberty to 
trade, unless the king had such a right ? There- 
fiire, unless whei*e the parliament nath opened 
it, the king hath power to controul all foreign 
trade, especially with infidels. 

Objection. But though the king had such 
right, yet now the prohibiting part of the pa¬ 
tent is void by the statute of E. 3. which is 
pleaded; and the enabling part of the patent 
is void by the statute of Monopolies. 

Answer. As to the first, that statute relates 
not to this trade. 

First, Because no such trade then in being; 
so that the parliament could have no regard to 
it, unless by pruphec}^ neither could they know 
whether it would prove hurtful or beneficial to 
the kingdom. But take the act at the largest, 
yet you must take it to relate to the suhjoet 
matter, which was for wool; so tliat the words 
‘ shall be open’ may be taken ‘ free from custom,* 
and to have no other impositions upon them. 

As to the second, whether a luouopoly : he 
says, a monofioly is no immoral act, out only 
against the politic part of our law; which if it 
happen to be of advantage to the public, as this 
trade is; then it ceases also to be against the 
prohibiting part of the law, and so not within 
the law of Monopolies. 

The company hath been in possession of 
this trade near one liundred years, and that 
possession will in time give a right: and cited 
‘ Grot ins de Jure Pacis,’ See. and conclndet 
pro Quer. 
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The ARGUMENT of the Lord Chief-Justice 
JEFFERlteS», at thf* Court of King’s- 
Bcuch, concerning the Great Case of MO- 
N01>0L1ES. 

The East-India Company Plaintiffs, and Tlio- 
inas Sand} s Ot fetjclaui; wherein their 
Patent for tinding- lu the East-Indies, ex- 
clusH'p of all others, is adjudged good. 

Enlert'd 'Frin. o.5 (^ar. 2. B. R. Rot. 126. 
add adjud,i:;< d Titiiiiiio S. Hilar. Aonis 36 and 
37 Car. *2. and Priuio Jac. 2. 

Plka. 

1 . Oefinidunt denian<l.s Oyer of the letters 
patent which arc set forth ‘ in hsec \erha:* In 
w hich (as h hath been observed) the penalty of 
forteiture of shin and goods, one inuiety to the 
king, and the otiuT to the company, anil inj- 
prisunnient, is omitted. 

2. There is a clause, that the company may 
license strangers or others, and that the king' 
will not wiiiioiit the consent of the company 
give licenses, <k.c. 

3. Tliat none shall have a vote in the gene¬ 
ral assembly, but he that hatli 300 /. stock. 

4. And tben; is anoiher, which hath not 
been mentioned by the ci>iinstl on ('ithcr side ; 
that if it shouTd hereafter appear to his majesty 
or his snceessors, that that grant, or tlu* conti¬ 
nuance thereof, shall not be jirohtable to liis 
majesty, his heirs and successors, or to this 
realm, that after three years warning, under 
the privy-seal or sign inaimal, the same should 
be iitierly void. 

For Pica, the dtfi iuiaril says, by an art of 
parliament, riiade E. 3. it is enacted, ihai 
the sea shall be open for ail merchants to pass 
ujLIi their nn reliand!:^rs ulierc they please; 
and that the dcienduiit, by viitue ot* that act, 
and according to the common lav\ ufEiiolaiui, 
did trafKe w ithin those places mentioned in the 
declaration, without any license, and against 
the will of the company, as the plaintiffs have 
declared, * prom ei bene licuit.’ 

Plaintiffs demur. 

In die debate of this case, at the bar, there 
were sc\cral inatteis rllseoursed of; but at 
length by the cronsent of Ixith sides, us I aji- 

* “ This was the great cause that depended, 
at that lime, again.M Sand\ s for inierlopuig: but 
coiieeriied the rnercb.ints in London, who com¬ 
plained against the East India Company for 
being u inoiiopnly, and begun almost to lorm 
an interlopiri*,^ loinpany. But the judgment 
of law, being for the (oiupany, pul a stop to it. 
•Jefferies ispouse^l the mailer wiili great fury ; 
and tli/ingli not imuli given to law matters, fie, 
,U 1 giving his juilgnuMit rnude a prolix Argn- 
a-s the Reports of the case, wherever 
tlic}^ appear, will sIhw'. There was soinewliat 
eytraoininary at the bottom: but 1 have no 
g. mot to s.iy wl'ar” Noith’s Lite of the 

I.'ou ivcc[»t*r Guifford, vol. 2^. p. 109. Edit. 


preliend, tho case was resolved into these two 
points: 

1. M^lietlicr these letters (latent giving or 
granting license or liberty to the p*kaiiiuffs, to 
exercise the sole trade to the Indies, within the 
limits of their grant, with (irohibition to all 
others, be good in law ? 

2. Admitting the grant good, whetlicr this 
action be niainlaiiiabie for the plaintiffs ? 

Now to let me into the debate of these two 
points: 1 think not amiss, to rcineniber some 
tilings that have been mentioned by the coun¬ 
sel, that 1 iliink are no wa^s in ((ucstioii. 

1. At this time I conceive, therefore, that 
whether the king may prohibit his subjects 
troni going beyond seas by writ or otherwise, 
by his absolute prerogative, without giving any 
reason, is not the question; nor sure was it 
ever thought a question, till it was lately stirred 
at the bar. For the writ in Fitz. N. B. 85. and 
the Register inijiort no such thing; ami our 
liooks say, the surmises mentioned in those 
writs arfi'not traverseablc: so is Dyer 165 and 
206. For surely the king may restrain his 
subjects from going beyond sea, and is not 
bound to givt *any reason for his so doing; but 
that is not now in question 

2. In the next place, i do not conceive llicrc 
is any difference (tliougli much disc(»in\se hath 
been about Indians and Jniidcl>) whether the 
East-lnilies were, at the ti Inc ol'the grunt of 
this (latent, iiih.ihitcd by chri.sLians or mfulcls; 
though by the way, in the debutiug of this 
case, 1 shall shew (icrhaps that matter may in 
some measure affect the defendant, hut will not 
ai all affect Hie grant to the (damtiffs. So that 
1 ronceivc, itiai whellier this country or place, 
(. 1 - nny otlier inhabited by clirlstiaiis or infidels, 
that IS not otherwise piovided fur by act o4‘ 
(laHiamem, will make hut the same que.stion. 

3. \\ iietlier every clause and ai'liele in these 
letters patent, viz. touching forfeiture of ship 
and goods, imfirisoiiinents, or divers other 
clauses contained m the charter, lie legal or not, 
is not now in question. For surely it would be 
iiard to maintain them all, and therefore the 
plaintiff’s counsel liav e avoided tho.se questions, 
by bringing this action; and though the de - 
fi'iidaiit’s counsel have mentioned theiii, yet 
surely it w as only intended to sully the cause, 
and not that they thought them to affect tlic 
question. 

4. Nor is it the question, whether by this 
grant to the (iluintilfs the king has fettered or 
confined his prerogativ e, by putting iu a cove¬ 
nant to exclude himself from granting licences 
to others of his subjects to trade within the limits 
of the plaintifls charter; though Mr. WillianiB 
(always a friend to the king’s prerogative), in 
tenderness and care thereof, scorned to be sur¬ 
prised by the inconsiderate extravagancy of the 
grant; and would have us believe, that he was 
afflicted with the dismal consequences that 
hmst necessarily ensue by the king’s parting 
w ith so great a prerogative; and tlial either 
the advice, consent, or the inadvertency of his 
attorney-general, and the rest of his counsel, 
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by having a gmter regard to the Eost-lndia 
Com pan V tor the sake of their money, than 
they had to the king in discharge of their duty. 
To acquit th'em and us, therefore, of that 
dilemma, 1 am ofopinion, thougli it makes no¬ 
thing to the question tliat is now betore us, the 
king may grant licences lo any of his subjects 
to trade to the East-Indies, notwithstanding the 
cUarttr, or any article, clause or condiiion 
therein contained, lo the contrary ; and not- 
withstardmg any caution or advertise incnt, 
•ihal in his aig unent ho gave to the king, or 
his rotieedi'r that he made upon his counsel, 
either .'artiw-i. ignorance or liastv inadvertency 
in the passiuit^* . r tiiat grant. And I am the 
ratiicr indcce.l ti* he of ih:.l pei'siiasion, for that 
the most ler.meil of our prulessii n, whose opi- 
niuti^ have been rpioted hy him aiid others that 
have argued on the defen'l'inl’s side, ’.verc then 
of the king’s counsel, and were privy to, and 
advised both these letters patent, and all others 
of the hke natiJi*e, that have been granied for 
these Hundred yenrs hist fiast. I therefore think 
fit to say, ihat 1 heheve Mr. Attorney-General, 
and the rest ot tiie king’s counsel, have dis- 
clmrged then dui> as well to the king, by 
maintaining of this grant, as Mr. Willianis has 
in this instance inaiuh'steil his loyalty, by en- 
flcavouring to destroy it. In short iheretore, as 
1 said before, every clause in this charter is 
not to lie mairitai (sl and therefore is not to 
affect the question now to be determined. 

5. VV hercus it has been ohjeeted, that though 
upon the pleadings it is agreed, that the defend¬ 
ant never was a member of the East-India 
CJompany, nor had any lieoneo from them to 
trade to the indies, yet he might have a licence 
from the king; which, as 1 conceive, the king 
is not debarred lo grant by any clause in the 
letters patent; yet J am of opinion, that if the 
defendant had ai y »«uch licence, ii oiightto have 
been shew'n on Ins part; which not being done, 
it ought to he taken by us, as 1 believe the 
truth of tlie fact is, the defendant never liad any 
such licence. 

6. It u as observed, that the plaintiffs in their 
declaration had alledged, that this trad ‘ could 
not he managed but * per hiijnsmodi Corpus 
* Corporatnin and hy this means they had 
excliideil the king from constituting any more 
companies to trade within their limits, though 
perhajis the advantage of this kingdom might 
hereafter require it. Nay, though the Indians 
might desire a further treaty of commerce, or 
that the trade of these places might require 
more companies to be erected ; yet say they, 
this grant hatli made the plaintiffs a mere re- 
piihlw, and thtM’eby has altered the constitution 
of England, in tiie management of trade by 
comniouwealilis, by placing it in companies, 
who (were they independent upon the crown) 
are truly so called. Yet in as much as I did 
before observe, that the king is not by this 
grant either excluded from making any new 
treaties with the Indians, or frotii making any 
corporations, or granting any other licences to 
any of the Test of iiis subjects, notaitbstaDding 


any of the clatmes in the charter; so 1 am of 
opinion that that objection also does not affect 
the question now to be determined : and for that 
reason, amongst others, I thought it not im¬ 
proper to mention that clause iii the charter 
that was omitted at the bar, which the king 
has annexed as a condition to his grant; that if 
it should hereaUer appear to his majesty or 
his successors, that that grant, or the continu-- 
ance thereof, in the whole'or in any j)art, should 
not be profitable to his majesty, his heirs and 
successors, or to this realm ; that after three 
years warning by warrant, under the king’s 
seal or sign manual, it should be made utterly 
void. >So tliat it ap[»caring that the king hath 
neither divested himself of the power, nor at 
tlw? lime of the grant did design to be prevented, 
to shew his ineliuation for the promoting of the 
advantage of his kingdom has given himself 
scope enough to obviate all those emergencies. 
Yet by the way 1 cannot but oliserve that 
Mr. Williams, to shew his dislike to a com¬ 
monwealth, declared it to be absolutely oppo¬ 
site to the interest of a single person ; but the 
single person he concerned himself for, was not 
the. king and his prerogative, but his client the 
defendant, and his trade ; who though 1 can¬ 
not in propriety of speech call a common¬ 
wealth, yet I cannot but think this opposition 
of hi.s seems to proceed from a republican prin¬ 
ciple. For he hy his interloping has been the 
first subject tliat within this kingdom, for near 
an hundred years lust past, hath in Westmin¬ 
ster hall publicly opposed himself against the 
king’s undoubted prerogative in the grant now 
before us: and 1 hope, by this example, the 
rest of his niajcst^ ’s subjects will be deterred 
f rom the like disobedience. 

There were some other superfluous olqec- 
tions made against the clauses In the charter, 
and against the formality of the pleadings, 
which 1 think not necessai'y toremember; and 
therefore having thus premised, I shall now 
descend to those points 1 think only material 
in this cause. 

1. The first and great point in this cause, is, 
whether this grant of the sole trade to the 
Indies, to the East-India Company, exclusive 
of all others, be a good grant in law or not ? 
And 1 am of opinion it is. And by the way, f 
cannot but make tlic same remark in this 
case, as my lord chief-baron Fleming made in 
the great case of Bates in the Exchequer, Lane, 
f. 27, that it is a great grace and eminent act 
of condescension in the king to this defendatiT, 
that he does pennit this great point of his pre¬ 
rogative to be disputed in Westminster-hall; 
but by this he does sufHciently signify to all 
his subjects, that he will persist in nothing, 
though it seem never so much for his advan¬ 
tage, but according to the laws of the land. I 
shall therefore endeavour to make it appear, 
that he is invested with this prerogative by the 
law of this nation : but by the law I do not' 
only mean the customary common law or sta¬ 
tutes of this Yealin, which are native iitd 
peculiar to this nation, which, as Mr. Attorney 
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yfeW observed, are not adapted to thin purpose; 
but andi other laws also as be common to 
other natioiis, as well as ours, and have been 
Ireoeivod and used time out of mind, by the 
king and people of Kiigland in divers cases, 
nnd by such ancient usage are become the 
laws of England in those cases ; namely, the 
general laws of nations, the law*nierc:bant, the 
Imperial or civil law ; every of which laws, so 
far forth as the same have been rei;eived and 
used in England time out of mind, may be 
properly said to be laws of England. 

And for the better communicating my 
tlioiights upon this subject, 1 will proceed by 
these steps: 

1. I will very briefly consider of the inland 
trade within this kingdom, and the foreign 
trade with oilier nations ; and tliercin observe, 
that the king’s prerogative is concerned in 
both, and that there ns a great difference be^ 
tween both, allowed by the municipal laws of 
this kingdom. 

2. 1 shall shew that the liberty of foreign 
trade may be restrained. 

3. That foreign trade and commerce being 
introduced by the law of nations, ought to be 
governed and judged according to those laws. 

4. That the laws of nations, the regu¬ 
lation and restraint of trade and commerce is 
reckoned inter Juris Regalia ; t. e, the pre¬ 
rogative of the supreme magistrate. 

5. That though bv the laws of this land, 
and by the laws of all other nations, monopo¬ 
lies are prohibited, yet societies to trade, such 
as the plaintiffs, to certain places exclusive of 
ethers, are no monopolies by the laws of this 
land, but are allowed to be erected b«>th here, 
and in other countries, and are strengthened 
by the usage and practice of both in all tiroes. 

6. I shall shew the authorities that are ex¬ 
tant in our hooks, together with precedents, 
and reasons both public and politic; for, as 
my lord Fleming says, that such reasons are 
gOM directions for our judgment in such cases 
as these, being demonstrations of the course of 
antiquity ; and therein also observe the neces¬ 
sity and advantage of such societies, and by the 
way endeavour to answer the several acts of 
parliament, precedents and authorities, with all 
other the objections that have been made 
against my conclusion. 

First, then, to consider the difference between 
the inland and the foreign trade allowed of in 
our hooks, and that the king’s prerogative doth 
affect both. As to manufactures, under which 
all sorts of aitificers are concernei], 1 think 
they remain with the most liberty by the com- 
IRon law ; and as Mr. Attorney observed, the 
public weal is little concerned therein, only to 
preserve every one in the quiet enjoyment of 
the fonits of bis own labour and industry, yet 
area in that the king’s prerogative hath not 
been totally excluded : for as it is taken notice 
af in our books, all things that are at this day 
eqioyed by custom or prescription, had their 
coHunencement by royal grant; and by that 
uieaiis no artificer within the city of lAmdon 


can at this day use two trades ; i. e. a carpen¬ 
ter caunot use the trade of a joiner, or a brick¬ 
layer of a plaisterer. 

2* As to the trade of merchandize or inland 
commerce, generally speaking, it had the next 
freedom by the common law, but was subject 
nevertheless to be limited or restrained by foe 
king’s prerogative in several particulars; as 
for instance, to prevent all forestalling and in- 
grossing. Ho Mr. Attorney did well observe, 
that numbers of [leople could not meet to 
traffic or merchandize, without being in danger 
of being punished as unlawful assemblies : foe 
crown therefore granted the liberties of fairs 
and markets, for the sake of commerce and 
trade ; all which did originally proceed from 
the crown, and therefore by abusing those 
liberties may still be forfeited to the crown ; 
and passing by all other instances, I shall 
only instance one taken notice of in our books, 
winch well considered may go a great way in 
the case at the bar. Register, fol. 107, foe 
king grants to the abbot of Westminster and 
bis successors, that they should hold a fair at 
Westiniubter thirty odu days together, with a 
prohibition that no man should buy or sell 
within seven miles of that fair during that time; 
and the king does there command the sheriffs 
of London by his writ to seize the body of* an 
inhabitant of Salisbury, for selling cloths in 
London within the time of the fair. Now here 
is a charter granted to a particular person ex¬ 
clusive of others, for a time subject to more ob¬ 
jections than the charter now in question, yet 
approved of by our hooks. Hence it came 
that corporations were erected, and trade con¬ 
fined to places and persons exclusive of others, 
for all such came originally from the crown ; 
and as I said beforo in the case of fairs, so 1 
may now say in the case of corporations, that 
though they claim liberties and privileges by 
prescription, yet these originally proceeded 
from the crow n, and are therefore forfeitable 
to the crown : an eminent instance hereof is 
that case of the city of London, for abusing 
their liberties, which they claimed by prescrip¬ 
tion, confirmed by divers charters and arts of 
parliament; by judgment of this court, their 
libertifis and f'ranchises were seized into tlie 
king’s hands, and therefore remain as a vill lo 
all intents and purposes, till his majesty shall 
be pleased of his bounty to restore them. Now 
that the inland traffic is most concerned, either 
in corporations, markets, or fairs, which all 
proceed from the crown, doOr* plainly evince 
that foe king’s prei-ogativc has a more imme¬ 
diate influence over dealings in merchandizes, 
than it has over other mechanic crafts and 
mysteries: and that, as Mr. Attorney did well 
observe, to prevent frauds, deceits, and other 
abuses either in weight, measures, or other¬ 
wise, which would certainly interrupt such 
commerce. But our law goes yet a step fur¬ 
ther, and allows further difference between 
inland merchandize and foreign, and allows a 
different way of determining controversies that 
arise thereupon'; the common law and statutes 
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of this realm, allowing the law-merchant, 
which is part of the law of nations, should 
decide such controversies. Decimo tertio H. 4, 
fol. IP, a complaint made to the king and 
council of some goods taken away from a 
merchant; it was moved in that cose, that the 
matter might be detei'inined at the common 
law: but the lord-chancellor said, that the suit 
being brought by a merchant, who is not bound 
to sue according to the common law, to have 
his cause tried by tu civc men, and to observe 
the other solemnities oi'our law ; but shall sue 
in Chancery according to the law of nature, 
which is the universal law of the world. And 
it is in that case agreed by all the judges, that 
if ibreign merchandize were stolen or waifed, 
they could not be seized, as other English mer¬ 
chandizes might be by the rule of the common 
law, as waits and strays: which shews plainly 
there is a di/Terence in the consideration of our 
law, between foreign merchandizes that cross 
the seas, and other inlf*nd goods and commo¬ 
dities. If two merchants be partners in mer¬ 
chandizes, one shall have an action of accotnpt 
against the other, secundum Legem Mercn- 
toriam, says the Register, fol. Idri, and F. N. B. 
117, D. And yet by the rule of the common 
law, if two men be jointly possessed of other 
goods, which are no merchandize, the one 
cannot bring an action of account against the 
other; if one of the merchants die, the 
executor may bring his account against the 
survivor for his moiety, Keg. 135, F. N.B. 
177. But if it were a copartnership for other 
goods, it would survive * uer jus aocrcscendi,’ 
according to the rules of the common law. 

In an action of debt upon a simple contract, 
tlie defendant may wa^ his law; but it is 
otherwise in a contract about merchandize, in 
Inane’s reports. Bates case agreed, Reg. 260. 
A. at common law, the goods of ecclesiastical 
persons were excused from toll; but says the 
writ, * Dum tamcn merchandizas aliquas non 
^ exercitat de iisdem.’ It shews, that then they 
fall under another consideration. If one man 
wrongs another man of his goods, here an ac¬ 
tion trespass will lie: But if a merchant’s 
goods be taicen upon or beyond the seas, there 
must be a writ of reprizal to obtain satisfac¬ 
tion ; the Pari. Roll. 3 Ed. 1. M. 19> in Ar- 
chivi Turris Lundiiii, where the bailiffs of 
Southampton are commanded by writ, * quod 
‘ omnes Mercatores Leodienses ad partes 
^ Angiiie accidentes per bona & catella sua 

* distringantur secundum Legem Mercatoriam 

* ct oonsuetudinein regni, ad satisfaciendum 

* Mercatoiibus Florcntinis, &c.* Where, by 
the way, oliserve, that Lex Mercatoria^ which 
differs from the ordinary common law, is said 
to hcConsueludo Anglix; by which Ave 
may obsei-ve, that foreign merchandizes and 
trades differ from others in the eye of law, 
even by the allowance of common law itself. 

Several acts of patliament have been also 
made for the more speedy recovery of debts 
eontracted for merchandizes, as the statute of 
Acton Burnel, the statute de Mercatoribus, and 


the statute viceBimo septim. Ed. 3. cap. it. 
amongst other things it is enacted, * That for 
‘ merchandizes tideen away, the party shall be 
‘ arrested, and speedy and ready process shall 

* be against him from day to day, and from 

< hour to hour, according to the law-merchant, 

< and not at the common law.’ So the statute 
for erecting the court of insurance, designed for 
the speedy ease of merchants, has left the deter¬ 
mination according to the law of merchants; and 
therefore hath ordered the judge of the admi¬ 
ralty court always to preside in those commis- 
.sions. By all which I think 1 may fairly con¬ 
clude, there is a great difference allowed of, 
between the inland and foreign commerce, 
and that. 

2. I shall endeavour to prove, that the li¬ 
berty of forei^ trade may be restrained. 

And here Tmust premise, that as at first all 
things were promiscuously common and undi- 
vidM to all, so the free exercise of this universal 
right, was then instead of property ; but as 
soon as the number of men increase, and they 
found by experience the inconveniency of hold¬ 
ing all things in common, things were re- 
flnced into property by agreement and compact; 
either express, as by* partition ; or implied, by 

* premier occupancy.’ 

After this government was established, and 
laws were made, even for the ordering those 
things to which no man had any right; as for 
example, deserts, places uninhaoited, islands in 
the seas, wild beasts, fishes, and birds; the 
former were usually gained and disposed of by 
him that had the sovereignty over the people ; 
the latter, by him that h£l the dominion ovet 
the lands and waters, who might forbid others 
from hunting, fishing, See. 

And in virtue of this universal law, his ma¬ 
jesty and his predecessors have always dis¬ 
posed of the several plantations abroad, that 
have been discovered or gained by any of their 
subjects, and may do for the future, in case any 
other be discovered and acquired. For though 
the laws of nations can command nothing 
which the law of nature forbids, yet they may 
bound and circumscribe that which the law 
of nature leaves free, and forbid tliat which na¬ 
turally may be lawful. Now to apply this to 
our present puiqiose of trade and commerce, 
Mr. Williams quoted that common saying, 

* Commercia del>ent esse liberafrom wnenoo 
he infers, that by the law of nature andnatioiis, 
the sea and trade, and traffic ought to be as free 
as the air: and for that he has cited * Grotius 
‘dejiire Belli ac. Pacis, cap. 3. Wdwood’a 
Abridgm. of the sea-laws, in his epistle to the 
lord Admiral; ‘ Grotiusde Mari libero,’where 
he says,' Mare Sc Littora Maris Jure Gentium 

* sunt cotnuiunia. Britton, cap. 33. Be pur- 

* elms, le mei-e & le air sunt thores Common ; 
^ Sir John Biirrough his sovereignty of the 

* seas ; Baldus de rerum Doininis.* But 1 
thidk none of those books can warrant bis con¬ 
clusion; for surely that expression. ‘ Commer- 

* cia sunt libera,’ cannot possibly be understo^ 
in such 4 literal sense, That every man in 
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every Qatjkm'should be at liberty to tnide, 
either li| what eoiDmodilies, or to what place, 
or at what time soever lie shall think tit. For 
Itoqk tt to be granted by all that argued for 
the defeudant, that trade and coiuineroe must 
be tulgect to some laws; and Groliusi in liis 
book ‘ de Mari IIImm'o,’ proposes this nuuii design, 
to prove, that any one nation Imd not power to 
hinder another nation from free commerce ; 
and that tlie Spaniards therefore had no right 
to prohibit tJie Dutch from trading into such 
parts of tlie Indies, whereof the Spaniards 
were not possessed, upon pretence that they 
had the dominion of tliose seas : < Internes <v 

* Hispanos,’ says he, * lisc controversio est, 

* siiiie immensnm et vastum marc regni uniua 

* nec maritinii a cessio ? Popuhme wnquam jus 
^ sit Tolentcs populos prohibere ne vendant^ ne 

* permutent, iicdeni(|ue corimieent inter sese.’ 
And for the benetit oi his countrymen he doth 
therefore assert, * licerc cuivis genti quamvis 

* alteram adire, cumque ca negotiarewhich 
taking that to be true, which by the law of 
nations is ccitainly otherwise, yet nothing can 
be inferred from thence, but only the question 
of commerce between one nation and another. 
And how that was before leagues and treaties 
were made, little may perhaps be found, as 
Mr. Attorney well obsein'ed, besides the laws 
of hospitality, which do not give any demand- 
able right; but surely Grotius there bath uo 
parlicmar respect to particular subjects ol‘ this 
or any other nation, how far the supreme 
power of any nation may erect a society of 
trade to a certain place, and for certain com¬ 
modities, exclusive of all other subjects of 
their own. 

And that plainly appears, both from the 
scope of his book, as also for that for several 
years, both before and at the time of publishing 
that treatise, the Dutch £ast-lndia Company 
was cstablislied ; which 1 shall have farther oc¬ 
casion to distrourse of by-and-bye. 

As for Welwood’s Epistle, I have seldom ob¬ 
served that epistles have cited in West- 
minster-hall ^ authorities: yet supposing it 
to he so, tliat all loyal subjects shall have their 
petitions granted to safety and security in their 
trade; 1 suppose Welwood little dreamt of in¬ 
terlopers, when he talked of loyal subjects; if 
it can be meant only of suck w lio may trade 
by law, that is to beg the question in respect of 
the plaintiff and defendant. As to that of Brit¬ 
ton, that the sea is common, it is answered by 
what hath been said before; and Welwood, 
page 66, says, that by commune or publicum, 
19 meant a thing common for the use of any 
one sort of peojdc, according to that saying, 
' Roma Communis Patria est,* but not for ^1 
of all nations; Welwood, page 66. That pas¬ 
sage of Bilrrough is only observed to prove 
the king’s prero^tive within the four seas; 
and thoufl^ Mr. Williams would have insinu¬ 
ate, ds n the sturgeons and other great fish, 
and wrecluf, and the like, had come to the king 
by the Stat. of 17 £. 3*, c. that act was but 
a declaration of the common law; for he bad 


it by the ric^t of his preratetive; Plowdan’a 
Commentaries, in the case of Minas; Coke 5. 
Sir Henry Constable’s ease; these things were 
vested in the king by his prerogative by the 
CDininon law. Yet 1 cannot hot o^rve, that 
the tieatise of Mare Liberum^ on which Mr« 
Williams so mnch relies, was craftily wrk, to 
overthrow the king’s prerogative in that beae. 
ficial part thereof, relating to the fishing on the 
English coasts'; and contains a plain proda- 
luatioii for all persons of aOy nation, indiffer¬ 
ently to fish in all kinds of seas ; for says cap. 
3, fol. 10. * Quie autem iiavigationis eadem 

< Piscatus hakenda est ratio, ut communis ma- 
‘ neat omnibus.’ And herein though Mr. Wil¬ 
liams intends to make good the premises, I 
presume that Mr. PoMexfeii, that argued on 
the same side, has a greater concern for his 
friends ill the West, than to join with him to 
make good that conclusion. And before I go 
off from this.point, I tiiirik it not amiss, the 
better to clear the way to my conclusions, to 
give some instances wherein other nations, as 
well as our own, have not only thought illegal, 
hut necessary for their several public advan¬ 
tages, to put restrictions upon trade, and did not 
think it injurious to natural equity, and the fi'isc- 
dom of mankind, so much discoui*sed of on the 
other side. To give some few instances; * Vi' 

* deinus Jura Comrnercioruin,* says Bodtn de 
Repub. iih. 7. * non solum omnibus populorum 
priuciputiique inter se conventis, verum etiain 
singularuin Statutis,’ &c. And after he has 
enumerated the compacts for trade lietween the 
Pope and the Venetians, between the'eitizens 
of the Hans towns, and the kings of England, 
France, and Spain, and several other coiintrics; 

* llli,’ says he, * inter sc Commercium muUis 

* modis personarum, mcrciiim, locoruin, tem- 

< poriim atqiie otnni alia ratioue coarctarunt.’ 
So is Marguardiis, fol. 135, and Buchanan in 
his 7th book de Rebus Scotia:; aud in all coun¬ 
tries, the importation and exportation of some 
coniiiiodities are prohibited, as salt from France, 
horses from other countries, wool from hence. 

I n whomsoever that power of restraint does re¬ 
main, the power of licensing some, and re- 
.straining of others, surely does also remain by 
parity of reason; hut of that more hy-und-bye. 
And as IMr. Attorney did truly observe, npon 
perusal of the statutes tliat arc now^ in print re¬ 
lating to trade, the parliaments liave in all i^es 
even to this king’s reign, since Ins restoration, 
thought fit to make mor; laws to piobihit fo¬ 
reign trade, than to mcreasi* it; as'looking 
upon it more advantageous to the common 
weal. And thus haimg ooserved that other 
nations, as well as ue, Jiavc not only thought 
it legal, but necessary, to make laws for the 
restraint of trade; and thereby thought they 
did no injustice to the liberty of mankind : 

3.1 proceed to the next step. I shall there¬ 
fore, thirdly, endeavour U) prove, that foreign 
trade and commerce, being inttoduc^ ty iTie 
laws of nations, ought to be governed and ad¬ 
judged accoriiing to those laws ; and 1 do not 
Know of any statute or book of the cohudob 
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Im II0W jii print,vault duth opiiose thi« aaier- 
tto. ^ Ccd(n>ii Ipst &1. 181, .margin, 
mM.by Um defendants counsel at,the ter: 
‘ CemaBemum,’ says lie * jpre Genitiffii)' esse 
* debet;’ nay, it is the express textof law,«ex 
’Jore,G^um Commeroia sunt instittita:’ 
which beinff laid down as undeniably true* and 
m admitteu to be bv the defendant^ oocinsel; 
1 would inter from thence, since eommerceand 
traffic are founded upon the law of nations by 
tbe. naturfll reasons of thing's, all controrersies 
adding about the same, shall be determined 
by the same laws, especially where there is 
AO positive and express law in that country 
wbeiw such controversies.do arise, to determioe 
them by: and Mr. Williams seems to allow, 
that there are no such laws in this kingdoin; 
Ibr he thinks that the controversy npw be¬ 
fore us, is not to be decided but by uarlia- 
inent. 

Ail other nations have governed themselves 
by this principle; and upon this ground 
stands the court of^miralty in this kingdom, 
viz. That there might be uniform judgments 
given there to all otlier nations in the word, in 
causes relating to commerce, navigation and 
die like. ' And in as much as the common and 
statute laws of this realm are too strait and nar¬ 
row to govern and decide differences arising 
about toreign commerce, and can never be 
thought to sear any sort of proportion to the 
universal law of all nations, as the interests of 

• all foreign trade do necessitate them to contend 
for; it will become us that are judges in West- 
minsfer^hall, for the better determining this 
case, to observe the methods used by our pre¬ 
decessors in detennining such like causes, and 
take notice of tlic law of nations. 

The common law, by several authorities 1 
^cited before, takes notice of the law-merchant; 
and as the book of JCU. 4, betbi'e cited, says, it is 
part of die law of nations, and leaves the de- 
termuiation to be according to that law; the 
several acts of parliament f before cited, make 
a particular provision, that matters of this na¬ 
ture should DC determined according to the 
law-< merchant, wbicii is part of the law of 
nature and nations; and is universal, and one 
and the same in all countries in the world. And 
therefore Cicero speaking of this law, says, 

* Non erit alia Lex Romm, alia Atbenis, alia 
^ nunc, alia posthac; sed et inter omnes gentes 
' et omni tempore una eademqiie lex obtinebit.’ 
And 1 the rather thought myself obliged, more 
industriously to learich into the law of nations, 
the better to enable me to give judgment in 
this rase; the consequence whereof* will affect 
the lo>ng|s rahiects in all parts of the world; ancl 
I was. minded thereof, particularly, by my lord 
chief baran Fleming, in the giving judgment 
ofthe great ease of Rates, about tlie imposition 
ti^.omrants. Lane, fbl. 37, and does not only 

, offinn it as necessary, but ilte common prac- 
rtices of nil judges,, in all ages. 

Do. not we leave the determination of eccle- 
oiaslsoal. causes to be decided according to the 
ecclesiastical laws; foreign matters, matters of 

V«L. X. 


taera, . embttntei; 

even iS| iMm ease «t tbabor, the stoiKang uiOra 
defendtnt’aabjp by oa gdniuraHy prooessv watt 
lefl;,by the apissonnf attihia court, aad alter- 
;Wai^ by the courts of Common Plte, and 
vBxcbeoueri to be demded in the adimralty; 
andby virtue of a proem out of Odd eouvt, w 
ship is detaifleri Ibm day. Asd an l amd, that 
court proceeds acem^fiing to.lfo low ^ natioiis, 
and the matters before speeffiadtee not to be 
oontFouled by the rules oftho eo|mmeii law/ 
And if cumins make a law, tiieii the custom 
of nations is surely , the law of naOoiis; triiibh 
brings me to my next particular, whidb Is the 
main tbi^ upon whfch this cause'will turn. 

Therefore, 4thly, I condeive, that both by 
the law of nations, and by the common Unr of 
England, the regulation, restraint anH gOVOtU’. 
meht of foreign tra^e and commerce, m reck¬ 
oned ‘ inter Jiii-a. tlegalia,’ i. e. is in the power 
of the'kii^: and it is his undoubted preroga¬ 
tive, and is not abridged or oontroutodi by any 
act of parliament now in force. 

This question is no| eoncerning the eonto- 
cmenees of this power, or any uaconveniendes 
that may happen thereupon, because iqion In¬ 
conveniences arising, the is to be suppli¬ 
cated to redress them: which I shall firmr 
take notice of, wheii 1 come to answer the pbr- 
ticiilar objections made against tbisgyant. 

* Commerciorum Jura sunt privileglata, ac 

* non nisi iis concessa qui exercmorum*Mer- 

* ciitorum licentiam principis indultu et autho- 
< ritate meruerunt,’ is the very expresstoxt of 
the civil Jaw; and so is Carpzorins, Const, n. 
5. .Rodinus de l^publica, lifo. 1. c. 7. says,' 

* Cluie tametsi Jure Gentium esse rideantfif 
' ptohibere, tametsi siepe k Princi^Hmls vble- 

* mus.’ And in c. 6. quoted by Mr. Attorney, 
That the laws of commerce are contained lu 
the particular .compacts and agceemeiits of 
princes and people. So Salmasm, pag. 336. 

* Mercatura ejt rea indiffereiis, in qua Ma- 

* gistratus vel in vetando vel penukteiirio suam 
' pro Commodo lieipublicn potest imponcre 
^ authoritatem.’ So Carpzovius, a ikmoffs 
German lawyer, in bis decirinns. lib. decis. 
105. N. 13, & 14. * Exemplahaudrarasunt, 

‘ irbi Privilege et Edicto Prindpis commenda 

* ad certas personas certave loca restringere 

* videmus.’ These rules and prindpl^ as¬ 
serted to be the laws of nations, agree with the 
principles of our laws. Mr. Attorney, iU his 
argument in this cause, cited many reco^ UHd 

reoedents to make good this asswtidD; which 
think he did with great clearness. I tbm- 
fbre will cuutent myself with as few of them as 
1 can; and only remind you of such as 1 think 
absolutely necessary to make good my asser¬ 
tion, which I will do by these steps.. 1 opn- 
ceive the king had an absolute power- to foibid 
foreigners, wfaether meh^ants or others, fh>iu 
coming within his dominions; both in times of 
war and in rimes of peace, according to his 
royal will and pleasure; and'therefore gave 
Bato^conducts to merchantv-strangers, to codie 
in, in all ages, and at his pleasure commandbd 
a M 
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ibem out agfain, by his proclamation or order of 
eoupcil;. of which there is no king’s reign 
without many instances. And the statute of 
Mafc: Chart, c. 30. so much insisted on by the 
ddSidantt’a counsel, is but a geuenU safc^con- 
4uOt; < Omnes Mercatores nisi publicb ante 
V^^iroliibitifiieriot, lialK'ant salvum et secunitn 
‘ eondoctum, Where by the bye 1 must 
obaerre, that Mercatores, says my lord Coke, in 
his comment upon the clmpter, is only intended 
of merchant-strangers; tor 1 cannot find, that 
in diosc days any of the subjects of this kiiig- 
duiD did apply themselves to foreign trade; Or 
at least the trade was not so considerable, as to 
be tatei notioe of in any book of rci^nl that 1 
can meet with. And hetbre the making of that 
statute, my lord Coke, 3 Inst. fol. 37. dues 
j^ree, that the king might, and did prohibit 
strangers at his pleasure: but he conceives, 
pud, with great respect be it spoken to his me- 
flMNry, 1 mink without any colour of reason, 

‘ woidd make these words, ‘ nisi publicb prolii- 
* beantur,’ to intend Only a prohibition by {lar- 
liameDt; and his reason is, lor that it concerns 
the whole realm. Now did the coming in of 
strangers conoern the realm after making of 
the act, more than it did ^ore? surely no. 
Doth not the power of making war and peace, 
dbsoliiteiy belong to the king by his preroga¬ 
tive? Ajid is not that of public ctmeern to the 
kingdom ? And is not the piohibition of sti angers 
a natural dependant upon that prerogative? If 
tfib word puolicb tliere had been out, there had 
b^n no colour for that conceit; and surely the 
king’s proclamation will make the matter as 
piimic as an act of parliament can do: nay, and 
1 may uy more, for acts of parliament anci¬ 
ently #bre made public by proclamation; for 
in our books we have many instances of writs 
directed to sberifis of counties, to cause acts of 
parliament to be published by proclamation; j 
and 80 was the constant and ancient usage. ^ 


And is it not more natural for strangers that 
are abroad, to take notice of the king’s public 
edicts, which are known to be of great iuipurt- 
ance in all countries, more than they would of 
an of |iarliament that affects the king’s own 
dominions' only ? Besides, it appears more im- 
pertiuent, if you turn those words into a Pro¬ 
viso ; and then it will amount to no more in 
plain English than this, * provided that this 

* law shall continue, except it be hereafter re- 

* pealed;* which surely would be very ridi- 
anlous. 


Mr. Attorney and 'Mr. Solicitor both, in 
ttidir arguments, quoted several records and 
peboedents, where the king, in all tii'iic.s after 
, ihe makit^ of that act, did pmhibit strangrtrs 
fiMi coming in, and did command them out 
wbei|,^ey were here, at pleasure. J shall 
sot trouble you witii the repetition of the re- 

S ds^ fer they weie many; nay, tliu ki:»g, 
ep acts of narliament bad prohibited, dtd 

K nfc-conauct; and of that sort, in Holls 
jgative, 180. you wilt find several in- 
teancea; and in the several acts of parliarneut 
dted by Mr. Attorney, to confirm the kind’s 


prerogative, as to safb conducts, it doth appear. 
8yderan. fol. 441. it is said, that the king hy 
the bomuion law, might prohibit the impprtw- 
tion offordgngo^s; and whoeves acted against 
such prohibition, fotfehed his ship. 

The king might prohibit any of bis subjects 
from going beyond the seas at pleasure, and 
recairthem again as be thought fit; and that, 
as 1 have said before, witliout giving any rea¬ 
son. The books of Fitaherb^t’e N. il. and 
Register, hefoi-e recited, make this evident, 
Mr. Attorney indeed citetl many instances 
wherein the kings had made use of their pre¬ 
rogatives, as 7 Ed. 3. M. 10. Quadragesimo 
Ed. 3. M. 24. stat. 5 R. cap. 2. wliich confirms 
it,'3 Instit. 179. Vicesimo quinto Ed. 3. M. 10. 
with many moru^; and indeed 1 think it was 
not denied, but that after a prohibition, it was 
an offence admitted of by the defendant’s coun¬ 
sel for any subjects to go beyond the seas, lly. 
16t5 and 290. agrec's it. 

And that issudictent for the pn^nt purpose, 
tliere lining a prohibition in the' charter in 
question, to all persons that are not (here iiien- 
tioiicd. What influence the king’s prero¬ 
gative must necessarily have upon foreign 
trade and commerce, appears hy his frequent 
granting letters of mart and reprisal: ’fhese 
are not allowed of by the law of nature, civil or 
common laiy; for thereby no mSn is hound hy 
another’s act, without his consent, hut by the 
general eonsmit of nations, * Humana necossi- 
* tate cxigontc.’ The king only has the powci* 
of making leagues and truces with foreign 
princes, upon which only all foreign trade does 
depend; and those leagues are made upon sudi 
terms anil conditions, and under such limita¬ 
tions, as both princes think fit: Many instances 
to this purpose were also cited hy Mr.«Attor¬ 
ney, to which I refer myself; and the differ^ 
ences that arise from merchants beyond the 
seas, are to be determined according to those 
longues, and cannot be decided by the munici¬ 
pal laws of this realm, which cannot be put in 
execution in foreign parts. 

Fourtlily, The king is absolutoly master of 
war and pea<to; which he could not be, in case, 
he had not a jiowcr to lay restraint upon his 
own subjects in relation to foreign commerce; 
since eo ipso^ that war is proclaimed, all public 
eoiiiiucrce is prohibited: and the counsel that 
argued for the defendant, 'admitted, That the 
king miglil prohibit his sulyects to go or trade 
beyond the sras in cases of wars or plagues. 
How strangely preposterous then would it be 
for a man to imagine, that the king should have 
an absolute power of war and peace, and yet be 
denied the means'to pi^eserve the one, and pre4 
vent the other! Is not that therefore the great 
reason why the king is at so gi*eat expence in 

* Rolls Abr. 2. fo. 214. The Conmious 
pray Ime to export and import foreign goods 
at their plei^ure, except goods of ue staple, 
notwithstanding any proefomatioD to the con¬ 
trary. Resp. Le Roy voet estre advise ppr son 
Counsel. 
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maioUining ambassadors and envoya in all the 
trading parts of the world, without which we 
shoiiUThe in a perpetual st^ of war f wjould it 
not be monstrous, that when the kiiij^ is entered 
into league with any soyereign prince, in a 
matter of trade very .advantageous to his j^ple, 
to have it in the power of any one of his sub¬ 
jects to desti*oy it ? As for instance, suppose a 
league between our king anti the emperor of 
Morocco, for a trade to Tangier, were m^e 
u|K>n condition, That no English ship coming 
there lor commerce, should Se above a hundred 
ton, and a fleet of merchant shi|)B within tliat | 
condition, were in port at Tangier; and Mr. 
Sandys, with the same obstinacy as he seems 
to appear in this case, should have gone with a 
ship of above a hundred ton to Tangier; that 
would have been an-absolute breach of the 
league; wc should have been immediately in a 
slate of war, the merchant-ships and goods 
al>soliitely forfeited to the emperor by the law 
of nations, and they and their families thereby 
undone, without any remedy, till Mr. Sandys 
should be pleased to return into Englapd; and 
also bring with him an estate snflicient to make 
them a recompence: and then also perhaps it 
would be difficult to contrive such an action in 
our law, to compel Mr. Sandys to do it. Be¬ 
sides, the king has no other way, if his ambas¬ 
sadors and ministers in foreign parts cannot 
prevail that right should be done to his sub¬ 
jects ; or if Mr. Sandy’s interloping ship, and 
all its cargo, had been wrongfully taken away 
from hijn by any foreign prince, but by the 
king’s declaring of a war, and compelling them 
to make restitution by force; the consequence 
whereof will aflcct more than foreign traders, 
who would be then concerned, both in their 
])cr8ons and purses; and it would be very hard 
for all the king’s subjects to lie under the hui’- 
tlien and charge, and the profits and advan¬ 
tages accrue only to a few. And here, hy the 
way, I think ft not improper to take notice of 
an objection that was made by the def^dant’s 
counsel, of tlie unreasonableness that the king 
should be entrusted with this prerogative: for 
as w ell as he may restrain persons trading to 
the Indies, he may also restrain tliuii from 
trading into any other part of the world. The 
vck'y objection seems to caivy an unsayouiy, as 
well as unreasonable mistrust in a subject to his 
prince. For as it is a maxim in oui* law, the 
king cannot be presumed to do wrong; and 1 
am sure tlm constant practice of our present 
king has not given us the least umbrage for 
such diffidence; and 1 think I may truly say, 
we are as safe hy our prince’s own natural in< 
clinations, as we can he by any law in this par¬ 
ticular. I’be king has the absolute power of 
pai*^oning all oflettders by his inherent prero¬ 
gative, which an act of parliament cannot de¬ 
prive him of, the case of murder is a full in- 
9^cc of that; nor was iliot prerogative ever 
disputed in any age, though never so trouble¬ 
some saving in that single case of the earl of 
Banby, and tliat without any treason, that 1 
could ever hear of. la it therefore to be ob¬ 


jected and presumed, .that the king will pardott 
all the tnutors, murderers and robl^j and 
other felons, and make use of bis prerogative 
to let all malefactors escape ? 

^ The king is the fountain of hononr, as wdl 
as of justice, and in virtue of that prerogative, 
may ennoble as many of bis^ sulfjects as he 
plcasm; and tliereby exempt them from ar¬ 
rests, and other common processes of the law, 
by means whereof men do more speedily re¬ 
cover their just debts, and have rediw for iiyu- 
ries. Is it therefore to he presumed thp king 
will make such a glut of nmilemen, becauise he 
may do it ? And as this is against bis inollna- 
tion, so certainly it is acpiinst his intmat, to 
make such grants as the defendant’s ccmnsel 
seem to fear; for it is more for the king’s be¬ 
nefit than it can be for his subjects, the ^freOI^ 
the importation of foreign coinmoditi^ is; fiir 
from tfience arise bis customs and impositione, 
those necessaiy supports of tlm ca*owu: and 
therefore, in some sense, the king is the only 
person truly concerned in this question ;^for 
this island supported its inhabitants iq many 
ages without any foreign trade at all, having 
in it all things necessary for the life of man* . 

< Terra suis contenta l>onis, non indiga mer- 
cis,’ says the poet. And truly, 1 think, if a| 
this day most of the East-India commodities 
were absolutely prohibited, though it might be 
injurious as to the profit of some few traders, it 
would not be so to the general of the inhabi¬ 
tants of this realm. And therefore, as 1 have 
offered these few instances to prove the kii^ 
should have such a prerogative; in the/next 
place I come to shew, that the kings of Eng¬ 
land have exercised this their prerogative m 
all ages: and as the king has the newer of 
restraint of tlie foreign trade, so he is ohiy judge 
when it is proper to use that power, wfaidi 
seems plainly to be for the same reasom And 
I think Mr. Williams’s remark of the difficulty 
of this case, that it should necessitate the king 
to call a parliament to assist him with power to 
determine this question, is not to be passed by 
without some observation. 

God he praised, it is in the king’s, power to 
call and dissolve nnrlianients, when and how 
he pleases; and tie is the only judge of these 
Aruua Regni, that he should think fit to con¬ 
sult wkh the parliament about. And Mr. Wil- 
liums would cfo well to save himself the troM» 
of advising the king of what things are Hfi ior ^ 
him to consult with his parliament about, until 
such time as he be thereunto called. Bui it 
halh been too much practised at this and other 
bare in Westminster^^all, of late years, to cap¬ 
tivate the Lay-Gens, by lessening thepow^ 
of the king, and advancing, I had almost said 
the prerogative of the p^me: and from hence 
comes tlie many mischien to tlic king’s sub¬ 
jects in parts anroad, by making the power 
of the King thought so inconsiderable, as ^ 
though he were a mere duke of Venice, be^ 
absolutely dependant u|)on his parliament 
Would it not be mightily for the hononr and . 
dignity of the crown of England, think ye, thw 
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the ediperw of Fes-widMentcco, or any prince ^ bemn I nh^ ftoatent myi^ tMth M 
of tbe WoHb P«rt8 of the world, shnulcf be told, much brevity as I dan, only in producing some 
^rhatMr. Biuidysp one of the king of Great few df those many instances, which were with 
Bntai&’e snbjects, came into tire emperor’s great care and industry found out by Mr. 
teniiMcs Against his prince’s consent, and that ^ Attorney, and Mr. Solicitor ; and by tbein so 
liwbad^no j>ower to hindei* him, unless he learnedly and properly applied to the ease in 
libttld consult with all bis nobles, and the question. 

represenpuives of «U his common subjects, to 1. Therefore it has been well observed, that' 
assist therein ? Woulii not the emperor believe the'staples, which were tbe common and 
&ndy8 tdbe tlio greater prince of the two? public marts for all merebautsto resort to, 
But though such sort of declamations are so were first ereeted by the king’s prerogatiyo, 
much for the service of the cmwii, and for the without any act of parliament; as it doth plain* 
honour of the kingdom, as they would have ly appear by the several acts of parliament 
it lielieved; yet 1 think they nave the same mentioned at the liar, either for setting the 
tendency of duty and service to the king, with places, or enlarging tbe commodities that were 
some other matters that of late have happened permitted to be brought to the staple; for surely 
amongst us, viz. Some have been so concern- in all times, when the staple was fixed in ther 
ed, as well for the safety and security of his dominions of any other prince, that must be 
maj^ty’s saefed person, and to make mm for- done by league, which none can make but the 
midabfe to his rebellious subjects at home, as king. I'o instance one authority for all, the 
to desire that, his guards might be discharged, 8tat. 2 Ed. .1, cap. 9. expressly says, ^ It is 
because it looked as though he designed to rule * enacted, That the staples beyond the seas, 
by aAtanding BJtmy ; and to shew their ten- * and on this side, ordained by kings in time 
deruess to his saci*ed life, would have him re- * past, ^c.* Mr. Attorney and Mr. SfoUcitor 
moved fi'om the assistance of evil 4 :nu'bsellors cited several records, and other acts of parlia- 
as they called them; and put himself’ into the ment, that allow this to be the king’s preroga- 
hands of assassinates, as though one murdered tivc absolutely; which 1 shall only name, tliey 
prinOewere notsufocient to satisfy that piece having opened the particulars at large, viz. 
of stale-policy in one and the same age. Vicesiroo £. 3, Plac. Pari. Rolls Ahr. fol. 108. 
And iu order that he might have sufficient 130. Octavo. E. 3, bum. 20. 27 K. 3, cap. 1. 
to support the necessity, as well as the dig- 43 E. 3, c. 1. 47 E* 3, N. 17 Prim. R. 2. N. 
ni^ of a ci'own, which all good subjects are 98. with many more; which did not only li 
zilaloas for; some, of late, have industri- cense merchants to repair to their several 
oosly endeavoured to have prevented him from staples, but prohibited them from carrying their 
being able to borrow any money upon the staple commodities to any other places, and the 
credit of any part of bis revenue, a privilege several acts of parliament made touching the 
that the meanest of the persons concerned in staple, only inflicted greater forfeitures upon 
thjit question would think themselves highly tbe persons offending, more than the king 
iiytired to be debarred of. by his prerogative did inflict; bnt neither 

These and tbelike attempts, if not prevented, ailded to, or diniinished any part of the power 
win reader the king and bis government low of the crown ; the truth whereof will also 
and despicable in aH other parts of tbe world: farther appear by the consent of tiu! parliament 




a man naturalized, I think it rather makes 
against, t^n for Mr. Williams’s conclusion, as 
tq the main question. For though the king 
^QOt naturalize a man, and thereby give him 
inheritable blood, as a natural-born simjcbt, to 
inherit lands; yet be may make an alien a 
denizen; and by that means he becomes to 
luTveasmuch privilege as any of tbe king’s 
natural subjects Mth as to trade and commerce, 
which iii'tlie only question nbw before us: and 
I cannot help being of opinion, that this kiog- 
'dom was in greater regard abroad, and the in- 
bghitants tliereof more prosperous at home 
the prerogative of the croa ti was more 
awlote than now it is ; therefore it is our 
dntf 44 good judges, as well as good subjects, 
Ip i^killll^vour to, support it as much as we can 
b^lpw'. Aod so I proceed to mention some 
j&KMidepts and authorities, whereby the kings 
*Q^|^land have in all ages exercise^d this 
prerogative, of restraining, dis- 
posing and oraering matters of commerce and 
maigil trade, by royal licences, charters, and 
dispeoMtioiiji. 


viz.^ 11. 5,V;.6 . 211. 6. c. 4. 8 H. 6 , c. 17 and 
27. by which, and several other instances, 
both by Mr. Solicitor and Mr. Attorney, I do 
conceive it does plainly appear, that the statute 
of 2 Ed. 3, c. 9. Nono Ed. 3, c. 1, < decim- 
quarto’ Ed. 3, c. 2. the Stat. of * decimo- 
quinto’ Ed. 3, mentioned in the defendants 
plea, decimo 8 Ed. 3, c. 3. which the defond¬ 
ant’s counsel have much insisted on, for tbe 
opening the liberty of trade only concerned 
merchants of tbe stapl^ ; and by the acts of 
parliaments made relating to that trade, since 
particularly mentioned by Mr. Attorney, stand 
now repealed. 

And though the place of the staple, as well 
as the commodities, were ascertained by acts of 
parliament, yet the king granted to merchants 
licences to trade elsea here; which prerogative 
is allowed of by acts of parliaments, and other 
authorities in onr books: for instance, amongst 
many others, the stat. B H. fi, 21, 22 Hen. 6, 
ebap. 4. 15 Hen. 6 , c. 3. 27 H. 6 , c. 1. 1 H. 
7, fol. 3, A. IG Ed. 4, fol. 3. L 5 £. 4,35. 

Aolas tbeJciog, before those acta cf par- 
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liameiit nienttonei), ordered themerckaDdiees 
of the sta|)le; eo. all other foreign trade not 
taken notiee of hy aets of pariiament, were 
begun and absolntely disposed of by the king’s 
prerogative; for as my lord Coke, in his com¬ 
ment upon Blag. Chart, e. SO, does traly ob« 
serve, that by Mercatores there, only is meant 
inercliant-straiigers; for as 1 said, 1 do not 
find that any of the subjects of this king 
meddled in foreign trade, in many years after 
the making of that act: the first instance 1 
meet with, is in Malin’a Lex Mercatoria, fol. 
150, of lihe society of merchants, which is the 
stapIcs-Miventiirers, made by a grant from 
king fid. 3, and were called tlic brotherhood of 
St. ThomaS'4>Becket of Canterbury, until the 
time of Hen. 7, who confirmed tiioir charter, 
but changed their name to that of Merchant- 
adventurers, by which name they continued a 
corporation. 

And that the king did shut and open foreign 
trade at his pleasure, by many instances men¬ 
tioned by Mr. Attoiney and Mr. 8(>lif*iior, does 
farther appear, 33 H. 3. mem. 1, E. 3, pars 
aecunda, memb. 35, 3,11. 3, \s. 33, RoPs Pre¬ 
rogative 170 and 2H, before cited, pnrno H. 
5,41, deeimn-octavo fl. 6. N. ou, and the 
8tar.. of 12 H. 7, c. 0, wbien 1 have caused to 
be searched. And in IMowdeti’s ConimentarieK, 
in the grtjat case ot Mines Royal it is set down 
as a rule, that ancient chartei*s and grants of 
the crown, are th^ be.st evidences of the prero¬ 
gative. Phi!, and Mary erected the corpo¬ 
ration of Russia merchants, by charter, with 
a prohibition to others, w ith the like conditions 
within mcnriuHcd in the cliarUT at the liar ; 
and was aftervi'^ards approved of in parliament 
in 8 Eh/, mid the torteiture mentioned in the 
letters patent made more effectual. Andjas 
Mr. Attorney did tnily observe, that when 
Calais was taken, and thereby the staples un¬ 
settled. cpieen Elizabeth thought, according to 
the precedent of the Russia and other compa¬ 
nies, it was most advantageous for the carrying 
on of trade and foreign commerce, to erect 
societies and corporations ; which was well ap 
proved of in those times, and so has continued 
ever since undisturbed, until this present ques¬ 
tion ; which 1 shall more particularly insist 
upon, wlien I cometo discourseof the next bead. 

And here by the way, 1 .shall only vemem- 
b^, that there were many records and books 
cited by the counsel at the bar, to prove the 
diffmnee between alien enemies, and alien 
amies; and how these infidels are in law 
looked u|Kiii as perpetual enemies, and the 
many cases that were cited about the Jews, and 
others, I think will not be necessary to be 
farther insisted upon ; for 1 conceive they do 
not concern the question that is now before us. 
For were not the charter now in question in 
being, it would be worth while for.jvlr. Handys 
to consider, how for he might be obnoxious to 
punishment, for trading with infidels, who are 
in law called ‘ perpetui inimici.’ And therefore 
I conceive, it is as penal for any of the king’s 
^^ASiecis to trade with 'infidelsi vrhoure nlieii 


enemies, > without a royal licence, as it it 
trader with aliens amieS) contr^ to a royaY 
,,profaibition. And I cannot conjecture how he 
will avoid this rodfc, notwithstaiidiDg his pte«' 
tended skill in navigation, without making use 
of this charter as a safo-oonduci to him, ^ 
implication ; though he seems here so much 
to struggle against it: and how fart|iat wcaild 
prevail for m lienefit, may be also considered. 
But as 1 said before, 

4. The true question is^ Whether this be a 
good grant to the plaintifts, of a sole trade to 
theIndieiB, were the inhabitants thereof Chris¬ 
tians or infidels, exclusive of others ? 

And therefore 1 proceed to the .next step^ 
that though unlawful engrossing, and mono¬ 
polies, arc prohibited by the laws of this, and 
all other nations ; yet 1 do conceive, foat the 
chartei* now in question, of a sole trade exclo- 
sive of others, is no such unlawful engcosnngt 
or monopoly, bnt is supported and encourafl^^ 
as conducing to public benefit by the law, 
practice, and usage of tiiis and other countries. 
And herein, by the way, though the word 
Monopoly, or Engrossing, generally spoken of 
is odious in the eye of our Taw, yet some on- 
grossings, and so some mono|j«lies, are allowed 
of in our books ; and so 1 desire to be under¬ 
stood, when 1 say a lawful or unlawful mono¬ 
poly . or a lawful or unlawful engrossing. And 
in as much as this is the ^reat, and as 1 think, 
the only objection that either bath, or can be 
made against the present charter, I shall be 
the more |Kirticular in giving my opinion 
therein, with the reasons and authorities that 
have induced me thereunto. 

I premise only this, that in all those coun¬ 
tries, where societies of trade are erected 
the supreme power, exclusive qf all others, an 
the case at the bar, monopolies are forbidden ; 
and are as severely punished by their laws, as 
they can be 1^ the common and statute laws 
of England, (viz.) in Holland, Germany, 
France and Bpain, &c. 

And so wherever the civil law prevails, ino-^ 
nopoUes are punished with cotiftsoation of 
goods, and banishment. C. de Monopolus et 
Cens. forens. part 1, fol. 497. 

Now though monopolies are forbidden, yet 
that cannot be understood to be so universaUy 
true, (as no general lawman ever be) that it' 
should in no respect, and upon no occasimi ot 
emergency whatsoever, admit of any' excep-. 
tion or limitation. 

Theexceptions thereof may besiich as these: 

1. Though no private persons can h^e the 
sole trade to themselves, by their ovm private 
authority, yet this may be granted to a public 
society, hy the prero^tive of the prince ; if, 

2. It be upon gotjd cause, and for the public 
advantage of the kingdom. 

3. From the necessity of beginning and car¬ 
rying on such trades and foreign commorc^ 
whidi can be only done by companies and* 
societies. 

4. Such companies and societies ought to he 
continued and supported uf»oo the uatijb^ 
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ci|uity and justice, that no other persons should 
be iiermitted either to reap tlieprdtit, or to eti^ 
danger thte loss of what hath wxn b^un, and 
hem carried on by them, with great hazard 
and^expencc. 

Now in as mudi as fitreign trade can never 
he Of advantage to this kingdom, except the 
haltfhce be kmt equal between tltis and other 
muntries; which can never be done, but by 
kmping lip to proporlioiiable rules for the re- 
ffulation thereof with'the other countries : and 
because, as I said before, the municipal of 
this reuliii seem too scanty for that purpose, 1 
will thcreiure first consider how this question 
stands, as to the law^f nations; and then how 
it is considered by our law, producing autHo- 
rittes ill both to make good my assertion. And 
because 1 thought the former more natural and 
efiectual for the decision of this question, made 
me ihore inquisitive iliati otherwise I shonld 
have been. Cojacii\p, lib. Ifi, Obser, 23, clis- 
tingtiidies inter * Monopolia licitaet illicita.’ 
\Licitum Monopoliuin,' says he, * cst, si 

* certis personis vcl quod potius est certo CoU 
‘ legifli, ooncessclTit Frinoeps ut ei soli jus sit 

* vendendie certoc mercis ;* and therefore re¬ 
cites a law of the emperors Theodosius and 
Valentinian, by which certain governor of 
commerce were appointed; ^ Mictali Lege 
^ tancita, ut nnlli Mercatori nisi ad designata 

* lorn temporibus pnestitutis ad negotiationis 
V sum species distrahendas passim hccset ac- 
•cedere.* ‘ 

^ Caipzovius, in his Decisions before-men- 
' tioned, lib. 2,'DeciB. 105, N. 13 and 14, makes 
this no new case; ‘ £t certe (non est noviun) 

* modum coinmerciis (quie tamen liberrima 

* esse debeat) poni ex causa nuniriim pqblicm 

< ntilitatis vd necessitatis, ex quo Monopolia 
«alias prohibits jure subsurtunt. 

And i^in, ‘ Exempla baud rara sunt ubi 

< necessitate et Edicto piincipis Monopolia 
^quandoqne probari: Commerda ad certas 

* personas et loca restringi videmus.’ 

Idem, Decis. 4. N. 10. et N. 13. ‘Nimirum 

* Exercitium' ac permissio MonopoUoruni a 

* Piindpis arbkrio depeudet,* &c. Scacca de 
Commerciis, 7, fol. 301, N. 15. * Hoc non 

* procedjt in Monopolio, autoritate Principis 

* sive Reipub. contracto, quia sicut monopolia, 

< privatA autoritate codtracta Reipub. sunt per- 

* pidpsaj Ita luec que Legis Autoritate, ex 
^ ^justa Gontrahuntur, Causa Reipub. valde 

* ntilia sunt.* 

Grotius de J. H et P. lib. 2, cm. 12, sect. 
16. * Monopolia non omnia cum Jure naturee 

* pugniuit: nam pownt interdum A siunma 

* potest^ permitti, justa de causa et pretlo.’ 

Me gives amongst others these two exam¬ 
ples: 

1. From the history of Joseph, when he was 
vioe^ray in Egypt; which b, says he, an il- 
lusildoiis instance of this matter. 

g. That under the Romans, the Alexan¬ 
dria had the sole trade of ail Indian and 
EAiopic commodities. 

' So ilmainis, lib. 32, gives an instance of a 


grant from the French'king, Ann. 1604, for 
the sole trade into Canada, or New France; 
|for which he gives this reason, ‘ Ne gravis 

* cssot mrario ad sublevandos navigationis illiuc 
‘ institute sumptus.’ 

I Which 1 conceive will go a great way in' 
supporting all such trading companies as can¬ 
not be begun but by a pnmic exjpence. . 

€. de MonopoHis, the prohibition is expressly 
limited, ‘ Nisi Privilegiiiin vel alia consuetude 

* in utilitatcin puhlicani \crgens resistat.’ 

‘ Mercatura cst res indiiforens, in qua Ma- 

* gistratus, vcl in vetando vel perniittendo suam 

* pro Commodo Rdpub. potest interponere aii- 

* toritatem.’ Salmas, dc Fmu. Trapezit. fol. 
236. * Hoc sdam permissum esi llegi ut possit 

* prolifiiere, ne aliis vendat salem.’ Alciat. in 
CA. inter publica 17, in Fin. F. de Verb. Sign, 
as it is at tliis day practised in France, Thuan. 
lib. 5., 

* Sic in Sale Vendensi, Monopolia etiam 
hodie in Italia licite exerceri h Superionim 

* pormissioDc.* Scacca do Mercat. part. 4, N. 
30. 

* Sic in Repub. Lubeecnsi, certis quibnsdam 

* Mercatoribus ob pnedictas rationcs jus co- 
‘ queudi sacchari, ct salis speciali Privilegio 
‘ concessum est.’ Marguard. lib. 4, c. 7, N. 29. 

And then as to the usage: 

* Hiec est coromiuiissima omnium, millo 

< prorsus reluctante Doctonim seutentia, quod 

< jura hujtismodi Emporalia ct Regalia possunt 

* acquiri non moilo iier Concessionem sumrai 
‘ Principis, sed etiam Coiisuetudinc et Prae- 

* seriptione.* Lessius de Justitia, lib. 2. c. 22, 
Dub. 21. 

By the imperial laws commerce and traffic 
have received several other limitations; some- 
timps the subjects of the empire have been 
forbidden to ti^e to certain places, particularly 
named ; and in general by oUier constitutions, 
forlwlden to export coin, gokl, or arms, to any 
of the barbarous nations. 

And that the biw or customs of nations is so, 
the practice does evince. 

And first in Germany, where tlie law pro- 
hibiteth all monopolies; yet see how the law 
there stands in respect of our case. 

* Circa Monopolia autem, quse exerceiitur 

< adversus Gives, observandum, non esse illi- 

* citum, si non cuivis quodvis n^otiationis 
genus exercere conceditur, sed illis duiitaxat 

* qui ad idem exercendum juxta instituta Ctvi- 

* tatis sibi jus qiueriverunt, quemadmoduiu in 

* rebus pub. Europoeis tecta qiuedain prie- 
‘ stitisse oportet cum, qui inercatorium aut opi- 
^ ficium aliquod tollere vult.’ 

This as to Corporations. 

As to trading Societies thus : 

‘ Sedet fieri potest ut a summa potestote So- 

< cietad mercatorum iudulgeatur cerium gpnus 

* Mercinm & certis locis auvehere, exdusis rer 

Miqiiiscqjus privilegii concedendi varite possunt 
^ esse causoe. ^ 

* 1. Nam Comroercia qusB ad loca remotissi- 

* ma iiisdtuerentur, priusqiiam rite stabiliantur. 
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Biagnos reqnirant siimptus, & ancipiti eventui (aooie say mbty) towi» and citi^ united tliieir 
initio sunt obnoxia; ergo authoribqs'taUuiii stocks, making Lubeck, Brunswick, I^taic, 
commerciunim cavendum est, ne c|Uod‘ ab< andCulien, the chief places ot their residence; 
ipsis constitutum inagno com jiericulo, & and so great was their trade and credit under 
sumptii sunt, alii gratis intercipiant. ^ that constitution, that many princes grapted 
‘ 2. Ac pnetcrea ejusmodi Societates privi- them large privileges, and they kept courts by 
legiafis opibiis suis Keipub. exigente neces- their deputies and councils at Bergen. 
sitatCy teiicius possunt quam singula sue- By the daws of Spain, all monopolies are 
currere. ' forbidden and under the same penalties ap- 

3 . Videntur ctiam meliori fide commeroia pointed by the civil law : yet there also a right 
tractari, ac majorem copiam inerciUm hoc may be acquired to a sole trade, by licence 6b- 
modo posse advehi, neque de tot fraudibus et tained from the king, or by prescription, 
compendiis cogitarenecessum lialient quorum Quinta partida Tit. 7. leg. ,2. membris hoc 
lucrum in commune velut asrarium redactum Comtnercium Maritimum cxclusis emteris ad 
ffiqiialibus portionibus distribuitur. Piiffen- 20. annos concederetnr. * Neqne ulla re se 
doilTde Jure Naturte & Gentium, lib. 5. fol. ‘ magispi'odidit Imperii odium BataviciBnostris 
655.’ ' diqbus, ^Deo ita volente) eonstitutl magnitudo 

A learned author does 1001*6 at large de- * ei felicitas, ^quam Navigationnm iu IndiM 
scribe it. * Orientalessusciptarum constaiitia et successiis. 

It lias been a quc^ioii sometimes debated, * ad quas at .'erario parceretnr, societates in* 
wlietlier the society entered into by the Ilnii.s * stitute, caotumque tandem, ut sub unam so- 
Towiis were not against law ? * Quippe quod * cietatem omnes coirent, quod alioque experi- 

* speciem Monoi>oli pree se ferre vicietur, ut * mento coiistitisset, Aromatum pretia ab insu- 
‘ certis locis merces cinant confiederali quoe * laris ob cmptoruni frequentiam augeri, et cum 

* rui'sus pretio ch), quo voliint, vendant.’ ‘ alii aliis pnevertere, et lucrum ad se aliorum 

This is the same objection now made against ' damnoderivaresatagerent, ubiconcoidia max- 
the charter at the bar. * iraa est opus, BmulationUm et dissidii semina 

Blit the answer given was twofold, and will * spargi.’ 
come home to this case. 1 come in the next place to make it appear, 

1. Hiat the emperor Charles 4. has given that as the law of nations, and the practic;^ of 

lijs approbation, and made it lawful by his all other countries, warrants the like grants 
aiiihority. and restrictions with the case] at the bar; so 1 

2. That they had continued in possession of conceive this charter of sole trade to the 
this society so long, that now the length of Indies, excluding others, is neither opposed by, 
time (together with the princess consent) re- the common law, or prohibited by any act of 
moved all doubt whatsoever; Carpzovius de parliament; but is supporM by both, as will 
lege Regia Germanorum, cap. 6. sect. 10. more evidently appear by the practice and 
And the charter now in question, and other constant usage in all times. 

cliartera of like nature granted by the kings of Therefore, though ingrassing be a crime, 
Knglantl, which 1 shall have occasion to re- odious in the law, and punishable, yet all man- 
fucinber by-and-bye, remain undisturbed with- ner of ingrossiug is not. 
out the least interruption, as long as this so- Therctbre in the case of foreign'trade, which 
ciety did liefore this question was stated. is only applicable to the case at tne bar; it was 

And tliough, according to the rules of our resolved by all the judges of £ngliii\d, 3 Instit. 
laws, such a length of time does noLobtain the 196. That merchants may buy beyond sea in 
credit of a prescription ; yet by the law of na- gross, and sell here again in gross also. I aay, 
tions, and tne practices of all other countries that all monopolies hre not unlawful. Gene- 
which are only adapted for this purpose, it is rally speaking they are, and therefore, 1 will 
otherwise. < Pnescriptio cnim tarn longi tern- admit the description of an unlawful monopo- 

* poris vim legis obtiiiet, imo toliit omne ly made by my lord Coke, 3 lustit. 181. 

* vitium.’ A monopoly is an institutiou or allowance by 

* Pnescriptio teinporis iinmemorialis, qusc the king, by his grant, commission, or other- 
^ privil^ata est et ex vitioso etiam titulo wise, to any person or persons, bodies iKiUtic, 

* dominium et jus tribuit, otnnesque solcmni- or corporate, of^ or for the sole buying, ralihg, 

* tates, etiaro extrinsecus, negotio accessisse, making, or using any thing ; who^y *aiiy 

* prffisumit tanti temporis antiquitas, num. 10. person or persons, body politic or cornorate, 
‘ n. Atone omnem Monopolii respectum con- are sought to be restramed of any freedohi or 

' * suetudo immemorialis vel Cssacum appro- liberty they had before, or hindered in their 
‘ batio excludit, n. 10. 26. lawful trade. 

* Uuia consuetude immemorialis Cffisaruin Now if the subjects of England had not, be- 

* sdtu et coiice$sii|hKC antiqua societas fulcitiir, fore this grant, A freedom and liberty to trade 

‘omuis Monopolii respectus etiam minimus to the Indies, against t^ king’s royal pleasure, 
‘ Irnerat.* Marg. lib. 4 . cap. T. n. 50. the charter at the bar will be no monopoly 

And as these Hans Towns were one of the within that rule, 
first corporations of trade 1 have read of, so Now that they had no such liberty, hath 
was It thought the interest of 'England to sup- b ee n sufficiently proved by the sevend pro* 
'^ottandonoouragtthem. 1 fiod a^va sixty hibitions mentioned before; and the'many 
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moreiovtuiees ^imof cited by Mr. Attorney 
'md tfr^8cffick0r; and it would be very strange 
tbotlbek^ might prohibit foreigners from 
coming We into England, and not prohibit his 
WniBiligficts from going into foreign countries. 

And it is not denied, hut if the king should 
proclaim a war witli the Indians, that tlien it 
would be a prohibition to all his subjects to 
)iatre any c<inunerce witli them ; nay,^nd he 
might continue that war as long as he pleases; 
and by that means all his subjects would be as 
well prevented of any of the commodities of 
that jBOuntry ; and also of exporting any of our 
commodities thither. So that surefy this char¬ 
ter, with these restrictioii8,49 much better than 
a total exclusion; and therefore foreign trade 
is not like our home trade, to which the word 
monopolies is , properly applicable; for that 
cannot be totally exchidedforany time, though 
Aever so small, by any act of prerogative. . 

Obiect. Ay, but, say tbe detendani's coun- 
bd, though the king can by bis prerogative 
prohibit w trade to any country, upon such 

great eme^noies as war and plag^^^y 

to grant liberty to scUne, and exclnde others, 
that makes tbe grant at the bar be thought a 
mOMpoly. IVbidi is still begging the questioii, 
for if the king, by his prerogative, have the 
power of restraining and disposing foreign 
trade, where acts of parliament have not in- 
teiposed; as by tbe precedents already cited 1 
conceive cleaiw he has, as inherent to his 
crown; ihererore, as be may restrain all, 
CO he may restrain any part by the same parity 
of reason. 

If tbe king proclaims a war with any ootm- 
Ary, which is a geaeral proliibition of trade, and 
should order that John a Style, or a doaen, or 
any greater number of hissnbjects, dtc. and give 
them ittstractiotts to treat for a peace, and the 
persons so anointed should cany on a trade, 
would not‘Mr. Sandys, do you think, have 
as much reason to murmur thm he was pone of 
those ambassadors, as he has now by being not 
4SQBipri2ed within tbe charter P And would it 
not be thought an anrogancy and saucines^ tti 
lum,todeinand an account of the instruction 
^veu by .theking to such ambassadors? Or 
aunt hetnude there tilla peace weie proclaimed 
with tbatcountiy P 

Anddbs glMS'Of that law says, ‘ Mereatores 
^ non Want inter Menppolium de veimn ven» 
^ dendanki pro cerio prmio, veldeooni excer- 

< ^sendo pflicium nisr per eoo reoicpiatttr offici- 

et sOcios: Possunt taineo hese fiicere 
«iMim .concensu et sotenCia Regis «t (Coutra 
‘*»A m i d ntes perpetuo exulabunt, et eenim bona 
(wivilegioergo Re^ 
Vpossuot similiter et oonsuetudine vd presenp- 

< ilttoll plfivilegio Oequiritur, etiam 
/^fcmonplipne anquiri potedk* 

^Andthmeoitete ^ebi dicitur, quod potost 
^ 1|lMtnt)ili prirflf|ff“r - iiimdquissolns j^Wtur 

* in cem parte Maris, et aliis potest prohiberi.* 

ftincielAonopotiOs are >.prb^^ldied also, 

* SnhpswmCkmfiscatioiMS corporis tt bonorum 
«indict.* €oish.Fr, Art.. 191. 


Notwithstanding which, there are established 
several corporations tor trW; i will naW 
hut two. Anno. 1657, the French king makes 
a grant of the sole fishery <iii bis dominions to 
a society, excluding others upon pain ^hat iii»- 
teiiopers shall incur tbe penalty, * de'Confis-' 
cation des Vaisseaux ^t Merchandixes et de 
^ dix mille Livres d’ Amende.* Ayte. vol. 4. 
nag. 207. And in tbe year 1664, the East- 
India Company, by his declaration, with an 
exclusion to aii others, iike our East-lpdia- 
Company, pi^ 74, 75. 

In tbe United provinces, tlie laws against 
monopohes are tte same, yet there ajwqys 
wereseveial trading corpon^ns exclusive of 
all others. ,3 June 1621, in thecharter of the 
Dutch West-India Company it is granted 
thus: ** and in case any one shall go to, or ne¬ 
gotiate in any of the aforesaid ptees Ranted 
to this Company, and without eonseat of the 
said Company, it shall he upon pain and for¬ 
feiture nf such ship and goods, as shall be 
found to trade in those coasts and places, which 
being presently and on all sides, on the behalf 
of the said Company, set upon, taken, and 
forfeited, shall lie and remain to the use of tbe 
said Compan}^” Aytz. vol. l. p. 62. sect. j|. 

And in ease'^sueb ships-or goods be sold, 
or fly into lands or havens, the risers and part 
owners thereof shall and may be distrained 
to the value of the said ship ana goods. 

That tbe albrcsaid Company shall withio the 
said limits make governors, edicers of war and 
justice ; and fur tlie other necessary services 
for the preservation of tbe places, sad main¬ 
taining of good order, policy and justice, and 
the advancement of their trade, shall appoint, 
dispose and displace, and substitute otaers in 
their places, as they shall find their affiuts do 
require. 

All ships coming to any place where the 
Company liave their garrison atid govemment 
shall not transport thence any men, goods, or 
money, withont leave and croiisent of the coun¬ 
cil, upon the pain and forfeitare of six months 
wai^, &c. 

In the grant to the Dutch India Company 
20 Mar. 1602, that no body of u hat quality or 
condition soever, shall for the space of twenty- 
one years pass-Eastwards of the Gape of Good 
Hope, upon forfeiture ofsiiips and goods, Aytz. 
IvoLfol. 157. 

That the said Company may appoint gover¬ 
nors and officers of war and justice, and for 
other necessary services, for tlie preservation 
of their places and maintenance of good order, 
policy and justice. 

The sail] officers to take the oath of sapre- 
macy to tlie states general; and of fideby, 
as to what concerns trade and traffic, So the 
Company. 

I And aflerwards. the 9th :of Sopt. 4606, a 
Placart was published, tliat nobody, xKreo^or 
indirectly^ shall pass or trade beyond-tboO^ 
of Good Hope, upon |Mtia'^of*;«nithv and for¬ 
feiture of their ships > or goods, which ehalXbe 
found to have done or to do <so. And Ihoiigh 
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they 4muld absent theiuselTes out ofibe^nited tbe^llTyitfdsibr their, residence, which th^ ^ 
.Ptoviuces, yet the sentenoe aballgo on. ^aiidhe enjoyed near SOQryears, manafeinff thek trawe 
deoneed and executed, with the present oonfia- by an alderipan and eounsel, odled The Guild 
cation and ^lling^ of their g!oo&, actions, and or the Hans, ingnissingf the trade of KngUnd . 
oiBedile. ^ for grain, cables, masts, pitch, tar,s&,c. and 

. Idem, page 158« And surely the Dutch under tliat colour the Jacobsons at this day 
have been a^ays by ua esteemed as our great* c||Eiim several privileges, 
est and most dangerous rivals in'-trade. It is observed by many'historians, that the 

And as Ibr the reason and necessity of es- most flourisliing trades nave been begun by 
t^lwfaii^ this way cd* trading bv coniiuinies, see united stocks and policies, 
the judgment of Thuanus, lib. Hist. .124 and In this kingdom a patent was first obtained 
130, where making mention of the East-Indies, for the ere^ug the staple, from E* 3, before 
he aaith thus: * Diversis itineribus hujus any act or parliament intermeddled, in that 

* RegianisIncQiarumque ingeniiscognitistanta trade, and proceeded under several regutations 

* fieguentifi fl privatis hsc ipsa Navigatio et till the tjme of queen Elizabellt. ' In tlm'book 

* Coinmaroium exercituiu fui^ ut alter alierum I cited before, Jl'lalyn’s Lex Mercatom, fid. 

* fere ivisset pesdituo^ Ad obriandum ituque 1 ^ 0 . says, This company of merchants are 

* huic male visum fuit. An. 1002 . quibusdam above 400 years standing, as that book reckons 

* hujus Navigationis mercatoribus, pra^po- from 12 IB, vthen the saijd merchants oh^aSheA 

* teniuen ordhium copsensu certuin constituere privileges of John duke of Brabant, and weno 

* isorpns, enjns taotumuuHlo, &c.’ called the brotherhood of St Thomas Backet bC 

The Indians being infidels are by law es- Canierbary: wlncbwere confirmed by bing B. 
teemed common,enemies ^ and the opinion of 3, H. 4, *H. 5, H. G, E. 4,B«B, H. 7, wbo 
my lord .Coke in Michelbome’s case, 1 think, gave them the i|ame of Merclmnt-Adventurers; 
.^lerefore, to be law, notwithstanding the ob- and after him oonfirmed by H. 8, £. G, til. M. 
jections that have been made against it, which (J. Eliz. and king James, not without many 
none of our books warrant; now the king by enemies and opposers; especially, says tbm 
his diarter makes the jdaintiflk as it were his book, of late taxing them tone monopolisms,'and 
ambassailors to concert a peace, and Mr. 8an- unprofitable to the commonWealtli, being that 
dys murmurs because he is not one of them. all our cloths are not dressed and dyed in Bog* 
The king, may grant a fair or market to land; yet it still prevailed, as h^g tbaognt 
every auLiioct lue has; but because be grants for the public good. 

that privilege to some of bis suiijects, liave And it is observable, that queen Elkmbeth 
the rest any just ground of complaint.^ lie- did not only confirm what was done by her 
cause the king may pardon every oftender, predecessors, but augmented and grieatly 
but will not pardon any highwayman now larged the privileges of this ancient company; 
in Newgate, must those' gaol-birds, there- and confirmed tlie charter of" the Muscovy 
fore, think tlieiiiselves injured in their liberty company, granted by Philip and Mary f and set 
and proiterty ? because the king granted to liis up several other companies, as that of Exeter, 
town of Hull, that no other ships should be mentioned at the bi^; the East-India oom- 
there freighted fur Ibreign parts, till the ships, pany, and the Levant and the Eastland com* 
of Uiat town wore first freighted; as he did, ))any. And althbugU that ancient and bene- 
Hot. €laiis. 41 E. 3, mei^. 25. did London^ fieial company of staplers was oilcn opposed by 
Dover, or any other town of trade complain i* paiticular persons, and complained of as a mo* 
Would any of these gentlemen that contend for nopoly intrenching upon th^liherty of the snb- 
this liberty of trade, adventure with their for- ject, in several parliaments, tn the time of H. 4, 
tunes to Algiers, and when they arc .seized il. 7, E. 6 , and 0 iieei\Mary: -^et all parties 
upon by the Algerines, tell them we are Eng- being heard, these complamts wctc fully an- 
iishmeii, and we have by the common law of swered, and the Company’s privileges ratified 
England, and many statutes of our kingdom, and enlarged* 

which su [>port the liberty of the subject, a free- A^ain,' in queen Ij^i^eabeth’stime, the clotbleTa 

dora to trade wherever wc please f Dr would having prcvailed s^idst the company, the 
not tliey rather say, we have a pass from tlic clofiiiug countries Were almost quickly ruined, 
king of England, and rely upon that, which and reduced to that e^temity, that in 79'Eliz 
pi^umes treaties, leagues, and truces between (he lords ofthe council sent for thetnembers of 
IMdnoes; and in case that will not prevail, tliat Company, desiring them to reaasume their 
the king will see them righted ? And in the privileges, and chearfuny to proceed in thoir 
cliarter that is now before us, there is a parti- society ; with assurance of all countenance an J 
Cttkr restriction and limitation of trade to.any assLstuntMi from the government.' And in the 
prince cu amity with our lung. Now as the reign of king James, after several interlopers 
constant usage and practice of other countries had endeavoured tp destroy the Company, iJie 
warrants su^ societies as these, so does ours king publi.shed his proclamation.to rtisture the 
loo: F or, as 1 said, the Hans tow'ns were some Companv to hsgnckiit privileges, 
of the first corporations of trade that we read of So did king Charles 1, 7th Dec. 1034, rw* 
in history; so was it thougiit the interest of citing, * Whereas we have taken into our 
England to support and enoourage them* ‘ princely consideration (he raanifbW bttiefils 

.. Jkiog H. 3, gave them gieel pndllBges, and * that r^lound to this kingdom; aediliidmg 
VOL. X. ^ 1 ' 
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‘ hw mocb titder and govcrnmeat will con- | 
* duecio tm enenMwe and ad^anccmenr of the 
< fiaine»^eliate thought fit, with tho advice | 
‘ of Old: priv^-couticil,’ &c. Tliero he grivea i 
aln ^Otehlishnient to the Company, and prohi- 
hilBfiuy to intrude upon their privileg:ea, upon 
pain of such punishments as the Star-chamber 
tidiail inflict. 

tStnoe this, it may be wortli consideration, 
whether tlie breaking of this Company, has 
not bboasioned the great decay of our trade in 
wool! it being agreeable to raaeon, that as no 
law can be effwtual witboot courts of justice 
to put tlicih in execution; nor a straggling 
army subsist without discipline: so a straggling 
trade managed by particular persons, i^lst 
every one strive to advance his own private 
interest, will rinn the trade in genera), espe¬ 
cially sttph a hazardous trade as this to the 
East-Indies, which already hath been so 
chai^geable, and can only be prevented by the 
comluctandjgovernment of a public society: 
and surely to look after and settle these mat- 
Cers, properly belongs to the care and prudence 
cf our governors. 

^w I shall oteerve, how the practice has 
bmboOi in queen Elizabeth’s time, and ever 
tdnee, and that although many charters like 
ours at the bar hare been granted; and none 
ever demanded by a judgment in VV estminster- 
hall, or so mneh as objected against, save only 
that of the Canary patent, till this cause at 
the bar:' and thougli several attempts have 
been made both in parliament, and^ in the 
courts at Westtninster>hall, ag:«inst monopo¬ 
lies ; yet this charter, and others of the like 
nature, were never looked ujion under that 
ehamctcr. For instance, 

i. A charter was granted 2 Eliz. to the 
merchants of Exeter for the sole trade to 
France, excluding all other merchants of Ex¬ 
eter not of that company, continued tmdis- 
turbed, and prcvnilird against a great opposi¬ 
tion that was made against it in‘parliament. 
King Edward 0, and king l^ilip and Maiy, 
having granted a charter like ours to the 
Russia compoiiy, whicli continued in peace till 
t^ eighth of queen Elizidieth; when the par- 
Inment taking notice of that patent, thought 
fit* to confirm H with aU the commendations 
•hp^ginable; and was so far from thinking it a 
u^onomly^ that it says, tlie commonwealth be- 
fi>re that time bard reo«ved great advantages 
by it; and grants, and inflicts greater and 
Ollier penalties tban were or conld lie inflicted 
by the letters'patent: and it is obseivable, that 
there were sorne interlopers upon tliat trade in 
Abee days, and bad been liublo to the fbr- 
mflicted by tiieso letters patent, and 
vrere4herefbre forced to apply themselves to 
that parlmnent, and did cAitain a special pro- 
s^/to excuse those forfeitures, which, had 
o^ibaf act of pailianKut been made, they bad 
ttoOf Habietoi .which I tpkwto be an authority 
the caoeat the liar. 

^ Qooti'IBIuBabcUw'duringliei'reijUtu, granted 
churtmof the hkouature, which passed 


the perusal of her attorney and sblidtor^ 
learned men in our profeasuNi. In the b^gm- 
uing of her ndgn my lord chkf-banm Weston 
was solicitor, sir Gilbert Gemrd attorney- 
general, and passed those patents both to the 
Russia and Exeter companies: 23 Eliz. my 
lord chief-justice Prahani was attorney, and 
the lord-chancellor Egeiton soKcitor, in whose 
lime some few such charters were also granted 
like to this at the bar. And then my lo^ Coke 
was attorney-general, and my lord obief-boron 
Fleming solicitor-general, who approved there¬ 
of ; and it is observable, that in the 43 and 44 
of the qneen, the parliament took notice of 
idany patents of monopolies, as it appears by 
the book cited at the bar; Towns^’s Col¬ 
lections, 244 and 245. The parliament seemed 
to be as high as ever they were in any age be¬ 
fore, and particularly were incensed by those 
patents. A list of all were brought in by Mr. 
^cretary Cecil, that were thought grievous or 
prejudicial to the commonwealto; and though 
there were a catalogue of forty or fifty, amongst, 
whom that of Uarcy is one, yet the parlia¬ 
ment, nor none other, complained of any 
charter granted lo corporations, but they coti- 
tinued undisturbed. And by the way H is not 
amiss to observe, that Darcy’s patent was not 
immediately damned in parliament, but re¬ 
ferred to take its fate in Westminster-hall; tb# 
great reason that guided that judgment was, 
the restraint that was put upon the home trade;' 
and BO it appears in more’s Reports, G72. And 
I thus stood these charters; the China charter, 
the Turkey company, the Barbary company, 
the Guinea comimny, all charters of sole trade, 
excluding others, remained in trade during all 
queen Elizabeth’s time. 

But in the third year of king James was the 
first act made for opening a general trade to 
Bpain, Portugal, ana France, to all the king’s 
subjects; which could not be done in West¬ 
minster-hall, as appears by tlic preamble to 
that act; nor does that act call those charters 
monopolies, or open a free trade to any other 

{ isrts of the world, but leaves all charters of 
breign trade, save to Spain, Portugal, and 
I France, to remain as they liid before. And in 
the 4th of Jac. cap. 9, there is notice taken 
particularly of the charter granted to the Exe¬ 
ter merchants of tlie sole trade to France; 
and because it was thought to be damned by 
the general words of that vtaiiite £. 3, yet it w 
there enacted and declared, that the said ita- 
tnte of patents, neither ilid nor should dissolve, 
annihilate or impeach the said charter, or the 
said company in any of tlicirjirivileges, liber¬ 
ties. or immunities, granted unto them by-ihe 
said charter, any thing contaiued in thkt ge¬ 
neral act to the contrary notwithstanding; 

I and from this act of parliament I observe two 
things: 

1. Tiiat the parliament tlmaght that the 
charter to .Exeter for sole trade to Franed, ex¬ 
clusive of others, was for tits public benefit a^ 
weal of that city. * 

11. Tbas the letieii patent, were good in 
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Uw, and did nnt want the asawtaiusenfaa act tbdt.tlie pariiamrat then thooght a geneml 
«f parliament to support them; for that aet saving: tutticieiit^ support those charters tluit 
doM not confirm those letters patent, but pro- were theft in beiDjf, -to corporstiona. for tindc 
vides only, that the statute 3 Jao. should not and insrchandize'; but ^made particular pro- 
by general words be thought to impeach or vItM^s for the saving of patents tor inland com-. 
dmtroyihem. Now had the parliament thought modifies, via. such as salt, gunpowder, ovd- 
the charter void or infirm, they might have nance, shot, and tlie like, 
confirmed or strengthened it, as the Russia SO that this company was in'full possession 
liatentwas; but they concluded, that had it of their privilege of, solo trade, exdusive of 
not been for the statute of Tertio, the chst'ter others, aH king James’s and king Charles Ist’s 
was ffood to all intents and purposes: and this time, till all the prerogative of the crown vTere 
1 take to be full authority in the case at the invaded, and the crowned head Mo was taken 
bar. But to proceed, the Greenland patent off by traitors and rebels. But the providence 
for sole fishing, exelusiveof others, granted by of God having restored us our king, and re¬ 
queen Blizabetb, is held good, Rolls, Part. 5, invested iiiin with all bis undoubira • prmga^ 
fbl. 3. Taylors of Ipswich’s case, and the case fives, as well as restored us to our ancient rigntf 
of the abbot of Westminster, is agreed to he and privileges* and scarce, as 1 may say, wargi 
law; in llarcy’s case, More, 673, by Mr. in bis throne, but amongst the other consi* 
Justice Dodderid^: and by the w ay he gives darafions that he had for the public weal of hit. 
good advice to idl persons that dispute the subjec^ lie considers the public advantage of. 
king’s prer<mfive; and for the friendship I tliis kingdom arising by trade, and amongst 
bear to Mr. Smdvs, and others that are now in them, one of his first thoughts are fixed upon 
court, and 1 think need the advice, I shall read this Company. For .Sd of April, 1661, he by 
the very words of the hook: he that hews his letters patent taking notice of the charters 
above bis hands, chips will fall into his eyes ; of queen EiizafaMeth, and king James, gr^tefi 

* £t qui Mqjestatemscrutatur prineipis, oppri- to me £ast-lndia Company, and of the inju- 

• metur splendore ejus.’ * ries that were done to them by the late trou- 

Iii king James’s time, many grants, like hies; with file advice of his council, andap- 
ours, were made, but particularly in 7 Jac. the probation of Mr. Attorney Palmer, and my 
patent granted to the East-India Conqmny by lord-chancellor Finch, he ^nted and con- 
queen Elizabeth, was, by the advice of her firmed to them all their privileges. The 27th 
council, as well as by my lord Hobart, then of May, in the 20th of his reign, lord-cliim- 
attorney-general, and sir Francis Bacon, soli- cellor Finch being attorney, and my' lord- 
citor-general, confirmed and allowed with the keeper, that now is, solicitor, he confirms this 
same clauses as the charter at the bar ; and so charter; and grants to the East-India Com- 
remaineil undisturbed and uninterrupted all king pany other privil^es, by another charter in the 
James’s reign, and was not thought to be any 28th year of his reign ; at which time fim 
whit touched or aimed at by the proviso in the Lord-Keeper was attorney, and sir William 
statute, 43 Eliz. cap. 1, sect. 9, that act oidy Jones, solicitor ; be confirms the former, and 
pointing at the monopoly patents complained grants more privileges: and in the 25tll year 
of in that parliament of 43 of the queen, which of bis reigii, py the charter now in question, 

1 mentioned belbre. Then comes the statute passed witli the approbation of the praent 
80 much insisted on by the defendant’s counsel, attornpy and solicitor, men of great ability in 
ooininoiily called the statute of monopolies, tiieir professions, and of whom, were they uot 
Stat. 21 Jac. cap. 3, which certainly doth not present, 1 should say much more; the char- 
at all afiect the case at the bar. For first, this ter to ibis company -was confirmed with addi- 
chartcr is not a general grant fo^e sole buy- tionalprivilc^lim. 

ing, selltog, making, using of anPthing within Nor has this chark^r passed only the appn^ 
tins realm, which are the very words of the bation of, his majesty aud council, since iik 
acts : nor does this charter give the East-lndia happy restoration, but the parliament has 
Company licence or toleration to do, use, or likewise taken notice ef it; file statute 14 
exercise auy thing against the tenor or purport Car. 2, cap. 14, takes notice of it to be of gteat 
of any law or statute, which are theonly thii^ advantiq^ to the public. The stat. oftfie 39tli 
proi ided against by that act. But the parlia- of this lung for poU-money, taxes them 'with 
ment then seemed to take the same general twenty shilUngs for every hundred pound in 
care of all such charters ns this at the oar, as stock. In the great cm between Skinner and 
the parliament did in 3 Jac. of tliat particular the East-lndia Company, the House of Corn- 
charter of Exeter ; aud therefore, to the end mons defendeil thm, even to an eruption lie- 
that those words in the beginning of Jhk act of tween the two houses, 
monopolies might not he fiiought to extend to Mr. Jenks and some wther linnen-drapess 
charters, to corporations for trade, there is a and tradesmen of London, taking the advan- 
proviso, sect. 9, that that act should not extend tigc of the heats that too frequently possessffi 
to any corporations, companies, or fellowships, the House of Commons of late ycar^ es^ 
dec. erected for the maiiitaiuancy, enlargement, cially against the. point of prerogative,, du 
or ordering, any trade or merchandize, but furiously attack the jEsat-lpdia Company, but 
leaves the same as they were before that act, without auy success* and this 
Vithout any iuuautatioa: and i,t ii observable, never assaulted in WestmiBster*lwll 
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canw at,die bar. 1 oannotbclutbewlbretliuj nsem^te biaiadf « to daStwy airf 

-oteQiTatkm, tlM»t as the kinff hy his charter alter the whele charter, or any pan theucoft 
K)67, tato Mlica»^ that the charterfi granted by so as to pot it into a way of tagoUtioD iostood of 
que& and king James remaideil ajoint-stoek,in sueh Biloiliior aakosball Htkia 

ttriiiitsit'ii|ied till the late rebellion; so the great wisdom think fit; thercibre .it becoo^ 
tnterfopt^ aga^ Uic king's prerogative in us in dii^y and modcaly to wait till we reeeiTe 
this particular,< and ibc horrid consiniatofs his further royal pleasure therein., And wherm 
ag^oiiifiit the king's life in this last hellish con> it was oljbcted at the bar, because the king 
epiracy, first appeared in Westminster-Hall cannot Ihy any impositioa upon foreign trade, 
awHit'die samcitjiuc. therefore be cannot restrain it: 

As' ttr^the objei'tious t hare not yet given I do not know to what end that oigectioo was 
anS0«r to, I think ihey arc but few: my lord made, because it dties not affisct the questam at 
Cere's opinion, cited by Mr. PoUexfen, 2 Inst, the bar; hut lest it may obtain tby elfeot, tl^ 
540, where my lord observes new thin^p, 1 presume was aimed at, 1 think .His dpt amisa 
which with fair pretences prove hurtful to the to say, that even at this day there is much move 
commonwealth ; and amongst them reckons, may be said in the maintenance of the king's 
that new corporations trading into foreign parte pretogative in Westminster-Hail, in that ease. 


and at home, which under the fair {wetences than can be ofTered against hra nrercqirative in 
of order and government, in conclusion tend this. But in as much as that and several other 


or order and government, m conclusion tend 
to Uie hindrance of trade and tra^, and in objections against the charter proceeded from 
the end produce monopolies, does not at all an unreasonable, as weH as unmauneriy mis- 
conoemthe case at the oar. For this charter trust they have of the crown, 1 cannot but re- 
thdt hath continued for XOO years without member that his sacred majesty was not so 
any iDterroplioa till of late, can neither be niistrastfui of them. For he since his restau- 
thought a new corporation or hindrance of ration has bestowed upon his subjects more 
trade I and sir Edward Ccke, when he was than all his predecessors, put them ul together, 
attorney-general, and past this cnuitrr, was since the conquest, ever did. Nay, he in a 
as learned in the law, as he was when be moment frankly bestowed upon us more than 
published that book, and was tui nn! out of ever he desires ne should be trusted with agaiu. 


trade I and sir Edward Ccke, when he was 
attorney-general, and past this cnuitrr, was 


attorney-general, and past this cnuitrr, was since the conq 
as learned in the law, as he was when be moment franki 
published that book, and was turnn! out of ever he desires Ke should be trusted with agaiu, 
heiug cbief-justiee, did not think this charter' for by his act of indeinnHy be bestowed upon 
u^e&d that cautiom' his sulgeete thehr lives, hlierties and estates. 


As to the case of the Canary patent between 
Horn aud Ivy, that cannot afl'ect the case at 
Uie bar. 

I. For first, the judgment in that rase was 
given upon the point of plrading, and not upon 
the validity of the patent. 

II. That patent was in perfect onposilion to 
tbb statute, 5 Jac. that opened a free ftade to 
^pain, and therefore could not be restruiued by 

king's letters patent, but there is no such 
otgeetkm to our case? ' 

Tile counsel that argued for the defendant 
seemed to allow the churteM to (lie Virginia, 
Tulky, and Eastland Companies, which are cx- 
clusiye of others, to be good \ because they 
are managed by a rt^ulation, and not Iw a 
jbillt*stoc^ which surely oan make no dlner- 
ence: for it Is teipraiit ot‘a sole trade to them, 
exclosiye of otlicrs, as well as the case at the 
Imr. Anil it fs' as hard to got into the Tiirky 


bar. And it IS as hard to got into the Tiirky been accorningiy; tni 
Company, as it is into this ; and may be mote panics 1»\ e been eel 
chargeable: lor you cannot be a member of compani^ have been 
the Turky Company, hut you must be a free- their privileges for s 
man of the city of* Loudon ; and makes you that they have passed 
the irreat offices of charge in that 


which were all justly and legally forfeited te 
him by the late rebellion; Uie consideration 
whereof will prevent alt fears and jealousies, 
aud promote in all loyal hearts a firm resolu¬ 
tion to sacrifice their lives and fortunes, m 
freely bestowed upon us by him, to maintain 
the crown and just prerpgatives thereof*, so 
that it may have a pcrpetnalcoiitiinianoe in that 
royal fomily, in a lawful succession; which 1 
iieartily pray may be so long as the sun aud 
moon tsndures. 

, From what has been said, 1 hope it doth 
plainly appear that since the law of this land,- 
and the law of nature and nations, allow the 
power of making companies to* manage traffic, 
exclusive to others to be in the prince, that 
this is reckoRd to be ' inter Jura Regalia;’ 
that no act of pailiamcnt does i^train this pre¬ 
rogative ; tiiat the practice of all Europe has 
been acitordingly; that particularly such com^ 
uanies ba\e beeu erected in England, and those 



panics ba\e been erected in England, and those 
companies have been in quiet possession of 
their privileges for such a number of^ears; 
that they have passed the approbation of many 
learned men; that they have been thought foi* 
the public advantage or the nation, by so many 
kings end princes, with the advice of their 
council, both in and out of parliament; that ail 
statutes and authorities of law that we can meet 
with in our books affirm it, and none that 1 eatl 
meet with oppose it. 

That the East-India company have solely 
run the haaard, and keen at great expenfiis, 

In discovering places, 

Erecting forts, and keeping fbfces, 

Eetfiiug factories, 
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And making' leagues and treaties ^troad; 

It would be against natural justiee and 
eqnity, (which no momcipal Jaw can taJce away) 
ibr others to* reap the benefit and advantage of 
all this: 

Especially since all this has been occasioned 
by an act of the puhlin, and by the just prero¬ 
gative of the crown, under which they claim. 

So that now, supposing' the matter had been 
doubtful at the beginning (as yet the contrary is 
evident), yet after so many years undisputed 
and iinintennpted prerogative of the king, and 
the possession of the companies pursuant there¬ 
unto ; and yet the laws having always beep 
open to any subjects who conceived themselves 
grieved; that speedi which Josephus records of 
king Agrippa, W those Jews who after^ many 
years endeavoured to recover their lost pretence, 
may be applied to these clamorous interlo¬ 
pers : 

* Intempestivnm est nunc lihertatem concu- 

* piseere, olim he amittsretur certatum opor- 

* tiiit. Non amantea libertatis disceudi estis, scd 

* suhditi contumaces.’ 

And so the Romans answered Antiochns (to 
shew the iniustice of his demands), * Tiiat he 
^ required those cities which his predecessors 

* for so many years had never enjoyed.* 

And queen Eliatahcth pleaded against the king 
of Denmark, for the rights of fishiug upon the 
coasts of Norway and New-lsland, That nei¬ 
ther his great-grandfather, mndfatlier, nor 
lather, had exacted any thing tor it; and tliere- 
fore concluded it to be unjust. Cambd. Eliz. 
sub. ann. 1600. 

So that 1 conclude the first, and, as I con¬ 
ceive the only point in this case, that letters 
patent which gave licence and liberty to the 
plaintiffs to exercise their sole trade to the 
Indies, within the limits of their grant, ex¬ 
clusive of all othei*s, is a good grant in law.^ 

2. I do conceive, that the dci'endant trading 
to the Indies, contrary to this charter, may oe 
punished by information at the suit of the 
king; and that this action by the plaintiffs is 
also well brought *, hut iu as juuch as I have 
detained you so long upon the first point, 1 
shall trestiass upon your patieuce hut a few 
words to this. . j 

1. Therefore 1 conceive, the plaintin need 
luA oilcdge any spocial damage, no more 
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than the grantee of a fair, market, or any oihe^ 
franchise. ' 

$. The action is brought, and grounded upon, 
the mnt of tlie sole and entire trade ; whi^, 
as I conceive is a franchise the king may 
grant, and is like the case of new inventions; 
upon which letters patent actions are brought 
by every day’s experience; and the prohibilmg 
clause is added, only to make the thing luorc 
notorious: and that interlopers, in case they 
should be prosecuted at the King’s suit, ^ouIq 
lie more inexcusable. And iintu yoii’can ima¬ 
gine there be as many East-India Companies ao 
there are commoners and school'masters io, 
England,*Mary’Bcase, Coke 9. caul never be, 
thought an objection. As to the objection ia 
the 11 Rep. 88. Rolls Abridg. part 1. p. 106« 
Damy’s case, that admitting the grant or dis¬ 
pensation to Darcy had been gooil, for the ^le 
importing of foreign cards: yet that being 
only a dispensation to the stat. of Ed. 4. and 
did only exclude Darcy from the peDaliy of 
that act, he could not maintain the action:, 
but if in case that grant had vested an interest, ^ 
as our grant at the bar does, he might have 
brought an action, as my lord Rolls says ia 
the next paragraph, may be collected out ef 
Darcy’s case. 

The case upon patents of new inventioiis, 
are full authorities in the case at the bar: and 
so IS that case of the abbot of Westminster, 
wherein the grant of the market for thir^ days, 
excluiiivc of others, is particularly set mrth in 
the action. And the Salisbury man that brought 
cloth to London, and sold the same contrary 
to that charter, is prosecuted in an action of 
trespass upon the case, at the suit of the abbot: 
and the writ concludes, (supposing, the grant 
good) ‘ Id nostri contemptiim et pr^icti Ahba- 
«tis grave damnum acPr.-etlibertatum suarum 
^ prsedictarum liesionem manifestam ;* which 
is an authority full as to this point. 

Upon the whole matter, 1 am of the MM / 
opinion with my brothers; and do conceive, 
that that grant to the plaintiffs ot* the aoie tradi 
to the Indies, exclusive of others, ia a goad 
grant, and that the achon is well brought: 

And tlicrofore let the Plauitiff take hia 
Judgment 
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3131. The Lady lyyV Trial, for great Part of Shadwell, in the 
County of Middlesex, Die Martis 3 Junii, a. u. 1684. Ter. 
Trin. 36 Chahlxs II. B., IL Before the' Lord Chief Justice 
Jeffjiea^s.* 


. filani Mossan)) PlainlifT; Dame Theodosia 
Ivy, Defendant. 

day this cause came to be tried at the 
inr of the Court of Kiev’s Bench, by a special 
jury of the county of Middlesex; wliose names 
follow: »Sir Reginald Forster, hart/sir John 
Cutler, kt.'and hart, sir Goddard Nelthovj>, 
bait, sir Michael Heneage, knt. sir William 
Gulston, knt. sir RichanI Downton, knt. Rich¬ 
ard Keynell, Ralph Bucknall, Thomas Aus¬ 
tin, Joseph Dawson, Thomas Cleve, Richard 
White, e^nii^s. 

Who being counted, the Record was read to 
them by the clerk of the papers, in English; 
and opened by Mr. Holloway, tor the plaintiff. 

Serj. Stringer, May it please your loHship, 
and you gentlemen of the I am of coun¬ 
sel in this case lor the plaiutilf^; and the ques^ 
tioQ will be, whether the lessor or the plaintiff 
bath a good title to the tenements in question; 

* “ Jefferies,” says Mr. Fox, “ was a man 
entirely agreeable to the temper and suitable 
to the 'purposes of the present government” 
[that or James* the second.] He was thought 
not to be very learned in his profession ; but 
wbnt might he wanting in knowledge, he 
made up in positivencss; and indeed whatever 
might be tlie difficulties in quesduns be¬ 
tween one subject and another, the fashion¬ 
able doctrine which prevailed at that time, of 
supporting- the king's prerogative iu its full 
extent, ami without restriction or limitation, 
rendered, to such as espoused it, all that 
branch of law, winch U called constitu¬ 
tional, extremely easy and simple. He was 
as s^mitihive and mean to those above 
liim, as he was haughty and insolent, to 
those who were in any degree in his power; 
and if io his own conduct he did not exhibit a 
very nice regard for morality, or even for 
decency, lie never iliiied to animadveit 
u)K>n, and to punish the most slight deviation 
in others, with the utmost severirv, especially 
if they were persons whom ne suspected 
to be no favourites of the court.” Hist, of the 
Beign of James 2., ch. 2. 

Burnet Imd before said. Own Times, vol. 1.' 

£ , 667, “ All people were apprehensive of very 
aok designs when they saw JeOeries made 
Bord Chief Justice, wno was scandalunsly 
wicioas, and was drunk every day, besides a 
dironkenoess of fury in his temper timt looked 
like en^usiasm. He did not consider the de- 
nenotes nfbis post *. nor did be so much as af- 
fedl to seem im^rtial as became a judge, but 
puii out ifpon au nccaskwis into declamations 


which are about three or four hundred tene- 
incntit near Radcliffe, in Shadwell parish; and 
the ground thereof is, say we, the ancient in« 
heritance of tha church of 1^. Paul’s, who 
have had the possession thereof for four or fire 
hundred years f. We stiall prove leases down 
for some hundreds of yeOrs, till we come to that' 
made to the lessor of the plaintiff; under w'hoiit 
we claim. We will be^n with the last lease 
of dean Stillingfleet, 30 Sept. 1678, upon the 
surrender of the lease made by dean Saiicrotl, 
now lord grclibishop of Canterbiwy. 

Swear Jeoffrey Willan (which w'as done i) it 
is a cliurcli-lease, but yet he is k witness to it 

The Lease of 30 Sept. 1678, was read. 

Seij. Stringer, (Shewing to him another 
deed)! Did you see that dm sealed and de¬ 
livered ? 

WiUm. Yes, Sir. 

An Indenture quadripartite made the 25th of 

that did not become the bar, much less tho 
bench. He wss not learned in his profinsion, 
and his eloquence, though viciously copious, 
yet was neither correct nor agreeable.” 

Mr. Barrington, in a Note to his Observa¬ 
tions on 4 Hell. 7, observes tliat bishop Bunict 
** is generally veiy accurate with regard to 
points of this sort” [legal history,] “ and it is 
not improbable that nis history was revised by 
his gi'eat patron sir Harbottle Grimstoue, who 
was Master of the Rolls.” 

T(iis conjecture cannot be true of any part 
of Burnet’s History of the reigns of James 2d, 
king William, or queen Anne, for Grimstone 
died about Christmas 1684, at the age of 82, 
see 1 Own Times, 507.] His .being likewise 
chaplain to sir Hui'bottle must have introduced 
him to the acquaintance of the great lawyers 
of the time: in his history he occasionally 
gives us their characters. In the trial now 
betbie us Jefierics displays considerable acute¬ 
ness, accompanied by liis usual insolence and 
coarseness. Tiierc is a story that having 
commGnced the profession of the law in the 
unsettled times betivecn the death of Charles 
tlie First and the Restoration of Charles ths 
Second, Jefferies had never been regularly 
called to the bar. 

f “ The state of the nuestion being, Whether 
the seven acres in Shaawell, was part of the 
ancient inheritance of the dean of St. Paul’s to 
whom Mr. Neale was lessee, and so now lessor 
of the nlaiotiff; or part of Wapplng nuirsb^ 
that bad been drained by one Vanderdelf; and 
after sold vo the Stepkins’s under whom tho 
lady Ivy did claim.” Former Edit. 
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Marob, 1679, 31 Car: C. between Thomas 
Neale, esq. the la^ Gold, &c. read. ^ 

Mi. Oen. (Sir Robert Sawyer.) We admit 
the asuffnroeRt. 

Seij.^rm^er. Then we shall prove the lands 

in question were alwa^ lield or the dean of 
PauPs. ‘ 

Ati. Oen. Ay 6<f, shew that these lands in 
question‘were so, if you can. - 

L. C. J. (Sir G. Jeffreys). 1 would not in<^ 
terrupt you, gentlemen, pray go your own 
way; but if 1 mistake not, you had as good 
begin with 5 £d. 6. as you did last time, as 1 
remember; 1 have not indeed my book 1 had 
then, here: 1 fear we have not overmuch time 
to waste: we shall Want time at tiie latter end 
of the cause^ therefore pray come close to the' 
merits of the cause. 

&rj. Stringer. We will shew it, if they re¬ 
quire, they know it well enough. 

Ait. Gen. ^ew what you can. 
tScij. Stringer, In 5 H. 8. the dean of Paul’s, 
Collet, leases to one John Hall. 

L, C. J. But it is 5 of Ed. 6.1 ask for. 

Serj. Stringer. 23 Feb. 5 £d. 6. dean May 
doth make a lease to Joan Hall, and Marcellus 
HalL Then dean Fecknam, 10 Dec. 2 and 3 
Phil, and Mar. in consideration of a surrender 
of that lease, lets another lease to Marcellus 
Hall; and so it continued till May, 1630, and 
then dean Donne made a lease for three lives: 
and upon the sumndcr of that in 1636, dean 
IVinneff made a lease to Moor; and in 1640, 
he made another lease to IVinterburn, which 
was sold to Mr. Neale, and so came to tlio 
lessor of the plaintiff. First rend this book. 

Att. Gen. What book is it, Mr. Seijeant ? 

X. C. J. Ay, tell us wiiat it is; open it be¬ 
fore you I'ead it. 

Cierk reads.] ‘ .4 tenement w'ith a water- 

nill, cum Pertinent its* - I 

X. C. J. What is it you read the|c ? 

Serj. Stringer. It is a book that belongs to 
the dean and chapter of St. Paul’s. 

X. C. J. What book is it? How do you 
prove it to belong' to tiie dean and chapter cl' 
Paul’s? 

(Then Air. Spencer was called, but could not 
readily come in by reason of the crowd. Mr. 
Porter was sworn.) 

Serj. Stringer. Mr. Porter, what say you to 
this book ? 

Porter. Since the beginning* of this suit, this 
book was found aiiiong tlie writings of the 
dean and chapter of Paul’s. 

Att, Gen. How long ago, Sir, upon your 
eath P— Porter. About a year ago. 

X. C. J. That is but a slovenly account of 
such a book as this. 

Mr. JVilliafhs. It is plain, my lord, it is not' 
a new b6ok made on pur[)ose. 

X. C. J. It is plain, that in this slippery age 
we live in, it is very easy to make a b^k look 
as old as vou would have it. 

. Seij, Stringer, We will go on to the lease 
made to Martwus Hall. 


(Then Mr. iS^cnccr came hi and was sworn,) 

Mr. WilSamt, Pray, Sir, when first saw yoa 
that book ? 

Spencer. Seven yean ago. 

Ati. Gen, Where, Sfr f 
", Spencer, Among the evidences of the dean 
and chapter of Paul’s. 

X. C. J, What is it yoo would read iq it? 
An entire lease, or what ? 

Serj, Stringer, ’Tie a short note of a lease. 

Clerk reads.] * A tenement with a water¬ 
mill— 

X. C. J. See if tlie book have any titld. 

Clerk, No, my lord. 

X. C. J.'Let me see it. (IVhich was done.) 

Seij. Stringer. The 23d of Feb. 6 Edw. 6.—^ ’ 

X. C. J. You, S(iencer, have you seen in 
any of the boohs an entry of any lease made by 
Dean Collet ? 

Spencer. I have not obscrt'cdthatl have seen 
any lease of Dean Collet. 

X. C. J, Have you seen ainy lease made by 
Dean Collet, in the time of ‘Henry 8, about 
any of the church’s lands? 1 ask you the ques¬ 
tion, because 1 observe here in this paper, ia 
two places here is the word * Dean Collet,’ 
writ with another hand than that of the book; 
but Nowell is writ with the same hand as the 
other. And so Nowell seems to have been put 
for the maker of this lease, as being put upon 
the tuj); when in truth he was not dean tilt 
long after. Upon your oath, in whose name 
was that lease let that is here spoken of? 

SoenecT.. 1 know not, my lord; that is the 
bonk 1 saw then. 

X. C. J. Is this lease in your bodk of 
leases ? 

Att. Gen^ Pray, Gentlemen,you did produce 
before your original deed of purchase, where is 
it now ? 

Mr. That book was produced and 

read at tbe first trial. 

X. C. J. \S iiat first trial ? Not that last 
Tcnn. 

Mr. ViilUams. It was in the court at that 
time. 

X. C. J. T believe not, you are mistaken in 
that! for 1 have brought tlie notes I took then, 
and 1 find no sitoh thing here. 

Att. Gen. They produced then the first pur* 
chase of the dean. 

X. C. J. Is there any lease of Henry Bth’s 
time ill that book ? 

Spencer. I do not remember any lease of 
Henry 8th’s time of this land; but I have seen 
tli«nt book evci* since 1 belonged to the Dean’s 
business. 

X. C. J. Have you not a book of the suc- 
ciission of your IWns? When was Coltet 
Dean? 

Mr. Williams. In 1505. 

X. C. J. When'was Nowell Dean? 

Mr.' Williams. In 1560. 

X. C. J. Then 1 assure you this book^ ia 
grandly suspicious. ' 

.dff. GcT}. They threaten us with forgema; 





and I know not what; I believe it will be found 
•n Mr. Neile^ aide. 

Xi. C. J. If in caae you come and produce a 
book,'and yon Valued yourselves upon the an- 
tMmity of it, as an evidencMi ikat this land did 
belong to the Dean and Chapter, and leased by 
Ijhem, 5 H. 3, and in that book Nowell is writ- 
, tel by the same hand as the rest ol'tlie book, 
as Deaalhen ; but because you hod Collet was 
tben dean, and Nowell nut till threescore years 
aftfsr, Nowell is turned by another hand to Col¬ 
let ; it draws a great suspicion certainly upon 
your book, as set up for a purpose. 

Mr^ Widiams, It is true, my lord, if we did 
that, it wei*c something j but we fipd an old 
book amoog the evidences of the church, 
and we. produce it as such ; we have not al¬ 
tered it, therefore it cannot be done for our pur- 


£. C. J. Who know's who did it ? But douc 
itis. 

; Att Gen. And your title is under the dean 
and chapter of PauPs. 

JL. C. J. Who keeps the evidences that be- 
lo^ to the dean and chapter of Paul’s ? , 

'Spejictr. They are kept in the chapter- 
house. 


L. C. J. 1 am persuaded tliere may be an 
ancient bOok, and this may be such an one \ but 
itlookk a little untoward in this particular. 
If on, Spencer, did you look upon those two par- 
liealar passages ? 

fencer. No; I did not observe it. 

SBsrj. Stringer, My lord, our next lease in 
the bmk recites one made by Collet. 

Att, Oen. Come, upon your oatb; did not 
blr. Baron, or Mr. Neale, come to search in 
this book ?— Spencer, Yes, they did. 

Seg. Lutzcich, Ilow long was that ? 

Spencer, As to Mr. Baron or^lr. ]!^eale them¬ 
selves, I did never see them come to search ; 
but some for them have. 

Mr. William, Do you believe the book was 
thus as it is now, before you came at first 
to it ? 

Seij. Lutwich, You sa}^ tiiey did not come 
to search, what did they come, for then, to 
d^okP 


Spencer, They have come to the officer, Mr. 
Porter, but I never saw them search. 

Mr. Williams, But i ask you again, was it 
so when you found it first ? 

Spencerm 1 believe it was, 1 know of no al¬ 
teration. 

Seg. Stringer, But to put it out of doubt, 
we have tins second lease, w^hich does recite 
fhis lease of Collet’s. 

Mr. North. Nay, my lord, we have another 
|ieoet>f evidence that will fortify tliat book to 
le true, as to the foundation of it; that such a 
OTtr was tben made as the book says: for we 
hhpSt a kind of particular, or Catalogue or evi- 
fielhoen of the uean and cliapter. It is aii an- 
kienit noting. And in this there is mention 
prtMWlnrty made of a lease made in 5 H» 8. 
Ry, Sir, look upon that, and give an account 
of it. 


Spencer, 1 have seen this among tba feat 
of the evidences of. the dean and ifoante of 
Paul’s. ^ 

Att.Qen, Mow long ago? 

SMticer. 1 cannot directly tdl. 

Mr. Polki^en. How long do you think, apon 
your Oath T^Spencer. Two years ago. 

Att, Gen. That is since this contest. 

L, C, J, Ay, that is a little too fotply foraii 
ancient writing. 

^ Serj. LutwU'h, Did you see it befor^a Mr 
Neale or Hr. Baron ordmd a search there. 

Spencer, I cannot say particulai'ly f^did i 1 
have seen this paper—^ 

Att. Gen. F^r, man ? It is a parchAMht, 
prythce mind what thou sayst: liow hH|g is 
It since you first saw that parchment ? 

Spencer. 1 believe I liavc seen it this seven 
years; butnot that I can sWear to have taken 
any particular notice of it. 

Att. Gen. Where did you see it first, upon 
your oath ? 

Spencer. Among the rest of the deeds and 
evidences that belong to.tha dean and chapter 
of Paul’s. 

Att. Gen. Upon what occasion did you take 
take notice of it first ? 

Spencer. Upon searching among the writ¬ 
ings. 

^ Att. Gen. Who did search with you at that 
time, upon your oath ? — Spencer, Mr. Porter. 

L. C. J. Read it. 

Ait. Gen, Was it delivered to Mr. Neale 
before it was brought hither ? 

Spencer. It is lirought here now among the 
dean’s other ivritings, we never use to deliver 
any out. 

CVfr/creadf.] Thtajs dated “ 4 Elis. 1559. 
Books and other writings appertaining.” 

Serj. Stringer. Noyr we w’ill r^uitbe lease 
to 3IarceUus Hall; wheiein tliis is recited to 
have been giade. 

(Thu lease in the book was read, dated 
Feb. 5 £d. 0, for fivc-aud-forty years at 10/. 
rent.) 

Serj. Strmgcr, Then the next lease is in 
2 and 3 Phil, and Mar. (Which was read.] 

10 th Dec. 2 and 5 Phil, and Mar. from dean 
Fecknaxn to ftlarcclliis Ilail for ninety years 
from Mirliaelmas bidbre. 

Att. Oen, There is a licence to altor ibc mill, 
which we shall prove he afterwards did. 

Scg. Stringer. Your lordship .observes here 
were grounds ^nd several houses at this time 
let^ with the mill and |>ontls, and ditches to it- 
ceivethe watei\ After tliis, Marcellus Hall 
assigned to Adrian Moor; .he in the year 
1613, deviseth it to his wile Mary Mier; an^ 
in 1630, she surrenders, and hath a new lease 
for lives. 

Ait. Ccn. Shew your Bfisignioeiits,Mr. Ser- 
jeant, from MarceHus^^Uall. 

Ken. Stringer. That we’CauDOt do, nor need 
we; for we are not to derive our title that way, 
but the church title is oura. We will shew 
you dean Donne’s lease to Moor, Wfm 
her surrender. * 

S 
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fWMA Lekse, Hated 141%, liSSO 6 Car. 1. 

m three li?es, afc lO/. &c« read.] 

$eij. Siring/^, iW J|iupy Mopr. six years 
Ji^,.siiirm4^ J^Ulse, lUid t^Ees pnew 
tease for three lites io iVianeff’B time, at 

10/. a year rent, and 40s. increase. 

(mich L^e (»Ailifr. 1630. 6 Car. 1, 
wa6 tead. J 

. anptber Lease dated. 5 March* 1040, 

lOCar. jji§an Winnpffto. SaiuuerVh't^ick 

apd John Wiuterburi^ at 10/, the ancient^ rent, 
jbefore increased, and 4/. more now in- 

. SUr^,i^ 0 r .. Thus far it stood, upon leases 
ihr lives: this lease continued till IGpO, till Mr. 
Nnie bought this Jand, and, then he renewed 
it from the. now archbishop, then dean San- 
who raised the rent to 80/. during the 
Ufe of Frepk, who was the surviving lile, and 
to 100/. after. 

{Which Lease, dated 1C July, 21 Car. 2, 
1660, was read.] 


j. Stringer, And we desire imnwigr he 
seen too* 

, Just T^ithen^. Aye, deliver in yo’unsfeal^ 
th|sisihe only fit plaoe for thess. (WwS 
was done on both sions.) . 

Seij.. Ua^rd. Th60»iny terd, 1 win go on. 
We agroe^ Lspy, they had a mill, wmch is 
now takeg down, and.put io another place; 
we shall shew theip, where it did stand, and 
th^ was DO pajt the .tend now iia question. 
The jury have seen the place*, and JC hope have 
had a satisfactory view of it There was 
once a .mill. standing, and there was tmOe a 
ppiid, but that .mill qnd pond do stand else¬ 
where.' The land in question* we saifiwas 
ancieotiy marali ground, and nilpect to ^tbo 
^.verdowing of the water* and it isso to this day. 
In H. 8th’s time, it was, by one Vandecdetr, a 
Dutchman, drained. . Thia hy act of paiin- 
ineiit, Richard Hill was made owner of; and ha 
conveyed it to Stepkins, who was ibe defen¬ 
dant’s ancestor, and whose heir she is. And 
the bouiidai'ics are set down in that* .and Ibd 
subsequent conveyances, whi^ cannot posaSbly 
stand.with those that their milLis said to stand 


Scrj. Stringer. We have brought it home 
now, my .lord, to the lessor of the plaintiff: 
rer we have shewn this lease was surrcnderol 
to dean Stilliogfleet; and thereupon he made 
a lease to ^rrard and Cratfonl, which'we have 
given an account of before. And so we have 
abewn a succession of leases from the church, 
fi>r iso odd years. 

L. C. /. The last lease is at the rent of 240/. 
a year, 1 think. 

Seq. Stringer. Yes, my lord. 
^rlMaynard.^ Have you done, gentlemen P 
&rj. iS^ringer. Yes, we have, till you give 
US faither occasion, brother. 

. Seij. Maynard. Then may it please your 
lor^hip, and you gentlemen of the jury, t am 
of counsel in this cause for the defendant, my 
lady Ivy. The plaintiffs have given you a 
sort of evidence for a title; but the truth of it 
*18 all that they say will not make a conclusion 
such as they would have from their premises: 
for all that they have provetl, is, that the deans 
of Paul’s, successively one after another, have 
made leases. They did in the beginning tell 
you, they had had {his land hundreds of years: 
out what have they had? ami what leases 
have they made? Biitonly a mill, a bakehouse, 
q^trough of lead, and all houses, lands meadows 
and pastures thereto belonging. Wc do not 
deny but that they are to have a mill; their 
leases are also, even the new ones do mostly 
follow the track aqd words that were, used io 

e Mary .and Henry the eighth’s times, 
ere ia the truth of our case; That the 
md, chapter had a mill, >ye agree; nay, 
more than that, lye ,agree tliai they have 
^h^n acr^ that lie on the North side of 
Bfllicliffe high-way; andalsp that they have 
uibthi|gpanMoflapd*calledtheLynches. That 
Qlismay to undprqhXHl^ W® now crave leave 
to uehfer maps'tO the court and the jury. 

VOL, at. 


in. We shall shew by several records ihh 
queen had a^title to it by a conveyance jn way 
of mortgage to her; and this amrwatds wap 
I conveyed back again to the ancestor of my 
I lady Ivy. We yield they had a mill, and they 
have increased the rent sufficiently upon it, 
not to need other men’s land. They/havo 
houses built upon it. 1 know not indeed how 
much, but I think it is near 1,000/. a yearShat 
it yields to them. If then we can 
stratively shew you where ouv ground &, and 
where theirs is,* and if we affirm our title by 
records and good conveyances ; then by a pre* 
tence to a mUl, 1 hope they shall not piod us* 
or take away all our land. 

Alt. Gm. My loi*d, and gentlemen of the 
jury, 1 crave leave to answer the evidenoe that, 
has been given, before 1 entef upon our title- 
Tiiey have spent a great deal of time to derive 
^ovvn a title to the dean and chapter of •Pauls, 
to a mill, a bake-house, and some little groood 
thereto belonging. And truly, at Mr. £rjfiairi 
says, no man ever questioned the degn ad| 
chapter for their mill, and bake hoosa* bud 
leaden trough. But the thing in queslton 
seven acres and an half ofland, wbibh in tkib 
memory of man was marsli-^und ; if yon 
observed it. Geiitleinen, upon the view ^ow it 
lies, yon know the North bound is the. dow’e 
Lynches, the South hound istheTbamite Wall, 
the West bound Foxe’s-lane, and the Bast 
bound is the hilly ground that is calted.Cock- 
hill. And we say as to aU this land, it is none 
of the dean ana chapter’s, nor ever did pa&s, 
or was enjoyed by this lease; but wc shall 
shew you it was under another lease. 1 
observe, that it is very strange uptm their own 
evidence, that a mill, Arm PertinetUOiii shx)ma 
pass seven acres of ground; and a mill that 
Was demolished so Jong ago as in queen Mpt^a 
time, (for so we shall plainly shew you it yma) 

VO 
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mud Ikni ilicse buds, coDtaioinj: oo conaideraUe 
m, vewmae^ tfatutd noi have a aurvav taken of 
IkeoK, w a Jbomidary made of tbe land, tbat 
kiiow wliat was thaii'S, and wfaat 
tbwAingtiboiiii. For your lordahip and the 
juiy inay obaerire, in adl the leases and coneey- 
dnwn to tl«a time^ in Dean Collet’s lease, 
ai^ronwanl; there was nothing mentioaed biit 
miU ^ith the appurtenamses, or a tenement 
^irith the appurtenaooes. But Riey have not one 
boundaiy of their lands; and reaEy it 
cannot be j^esumed the dean and chapter should 
he so ignorant. Besides, in the ancient lease 
^that they produced of £d. dth’s time, there was 
acpTenaiit to pay the quit-rent, as for lands 
bolden oi the ipanor of S^ney. And we did 
expect that they would hare brought some of 
tbe rolls and recoids of that manor; and out of 
some surrey, there remaining, winild hare giren 
aquurticular testimony of wnat lands belong to 
thOi^ean, and what do not. But in truth, we 
say this is properly marsh-land; for that will 
be your ouestion, ffentleincn, tbat you are to 
try, 1 h efiere, at last: whether these seven 
acres, thus bounded on Foxe’s lane, West; on 
the Thames, 8oiith ; on the H illy^war, caHed 
Cock-hilU or Mill-ditch, F.ast; and on the 
dean and chaptei-’s Lynches, North, be marsh- 
ground?'The dean and. chapter have given 
evidence of some leases, which upon the sur¬ 
renders were delivered up to them ; but there 
arc none produced; they only read the entries 
in their books. N ow we shail demonstrate tlial 
this mill of theirs was an overshot mill; for 
there is mention made of a leadeu trough, 
which is the only proper instrument of an 
overshot-mill. Therefore we will first settle 
(bemuse they themselves will not) what is 
theirs; and then we doubt not to give you sa- 
tisfactioD tbat ^is was never any of Uieii*s, hut 
the undoubted inheritance of the Stcpkiiis; and 
not a fciot of it belongs tu any other man living. 
But further, since they will not, we slndl pro¬ 
duce a piece of evidence, which indeed \vc must 
thank Mr. Neale for; for lie blabbing it almul 
that he had a survey of the manor of Stepney, 
which would dolour work, put us upon search¬ 
ing there for it; and we have it here; and 
there.you will find a particular of all the dean’s 
lauds, under 33s. ana 4d. ijuit-rent. And the 
partioulars are thus described in that book, 
(whicb shews tbat there was ^ tenement diat 
Blood 1^ the mill, and that paid a quit-rent, and 
dm otf ler lands came umier that quit-rent.) 
Twenty acres, called Sbadwell held, that lieih 
on the north-side of Ratcliff high- way, known 
Ot this day; and sll this piece of ground, of 
tvwty acres, is built upon and improved; 
whuA was one part of the land that came under 
o quA-rent, but not pretended to be any part of 
this. The next is five acres called the Lynches; 
and it'appeavB by the record lobe but five acres, 
aodwit IS measured now. Ratcliff high-way 
WCiltopithetO]iof tbe hill, and this iscdled the 
^ Lyiicb-way, not improved nor built upon; and 
' is exactly abutted according to our records, and 
decyphered by acres to an acre. Then comes 
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the third parcel, and that only concema you to 

□ uire of, whether these sef en acres and im 
t* be parcel of t^tf And Ihatoa descrilbed in 
the record to be 'A tenendent, called Derrick- 
hills, which is a bake-house with a mill, and 
the leaden trough, tbe aj^rteuances of the 
mill, at the rent of 338. ana 4d* These are all 
the parcels named of the dean and chapter’s 
lanoL And at the last trial whmi they pro« 
duced the deed of purchase, whereby this was 
conveyed to tbe dmin, whicb 1, think was in 
H. Srd’s time, it yielded but 3/; a year in the 
whole, and now in time it is come to SOOOl. ii 
year, without this great gobbet, which they in¬ 
tend now, if they can, to swallow up. And now 
as to this pared!, all they can claim is but a mill, 
and in tbe latter leases, it is a house where tbe 
mill stood, and that we shall shew by records 
where it stood; and H Is said to be called Der¬ 
rick-hills, and situate on the East end of the 
marsh now in question. And to go, a stepp 
farther we shall shew that this was dtered in 
queen Mary’s time; for in 5 £. 4, tbe book 
wherein ihdr lease is, makes mention of tbe 
mill as standing; then in 10 Dec. 2. and 3 
Pli. and M. there is. a kind of mystery which 
we shall by our evidence unriddle: for then 
tliough the tenant bad above forty years in 
!• ing, and to come, he must renew his lease 
from clean Fecknam at that time. Now we 
shall shew that the 20tb of the same December, 
this place where the mill tlien lately stood, w^ 
lett to John Carter, oar-maker. There are in 
tbat place, at this day, lands and bouses that 
yield the dean and chapter an hundr ed pounds 
a-year, disliuot from the Lynches and the 
North ground of Ratcliff high-way, and that is 
a very good improvement for a mill, and a 
bake-Louse,and a leaden trough, and 4 dlfcli 
for the water. Now by their lease in 1030, 
they recite that the mill was not worth tlie 
keeping up ; and aoc^ordingto the power given 
them by the lease, 2 and 3 Phil, and Mar. to 
pull down the mill, it was pulled down and 
built upon, and it came to yield them 100/. n 
year, as it doth at thi;*'day. Alter this wc shall 
call witnesses to' act forth, that in ibis place, 
in the Eart eud orCock-hill, in the memory of 
man, there was found the floor of the old mill; 
and there are those living that c&u attest 
it. So we shall shew they ur«i fishing in a 
wrong pool; they have sufficient to answer 
their deed of purchase; and all the evidence 
tbat hatli been given you, will ap|iear to 
be only to entertain the court witli an amuring 
nothing; and to take up the time. But we 
shall go yet a step further, and shew beyond 
all pemventure, tbat this land in question was 
marsh-ground: and the other side must ad¬ 
mit, that if it be inorsh-ground, the dean and 
chapter have nothing to do with it, never pre- 
ietioed to a foot ofit, nor doth any tittle of tlieir 
evidence mention marsh-ground. And truly 
we will admit it to them, if it be not marsh* 
gronnd we have nothing to do with A. So 
that, gmtlemcn, your great question is, Whe¬ 
ther this be m«sb-grouud| or not? Andtimv 



it. Now that this was marsh-gfrouiiil, and the 
inheritance of the (Stepkiiis’s, we shall prove 
byihese steps: First, We shall produce an 
act of parliament made in 2r Hen. 8,' wherein 
the bounds appear to he plainly the same as 
now we say they are at this day ; only now it 
is all built, that is all the difTerpni^; and the 
marsh doth thereby contain 180 acres. Now 
by that act, the whole marsh is vested, as to 
one moiety, in Hichard Hill, as assig’oee of 
Vanderdelf the Dutchman, who had ditiined it, 
and for his pains was to have one half; and 
fie a^eed with the participators, among whom 
^epkins wm one, and had 53 acres, and par- 
ticuhiriy this land. 8o that the dean of PauVs 
must derive a title from this act, if he will have 
the land. But we shall shew how thoy colour 
their possession. Afterwards Richard Hill, 
11th Nov. 37 H. 8, he doth make a lease to 
the dean and chapter’s miller, and that for 34 
years, wherein you will exat^ly see the l)oun- 
daries of the act are pursued. After he had 
leased it to the dean’s miller, he passeth away 
the inheritance to Thomas Stepkins, in time, 
16tb April, 6 Ed. 6, Marcellus Hall the miller, 
after Stepkins had obtained the inheritance 
upon agr^ment between them, gets a lease 
from Stepkins of 128 years of the lauds in 
question, as you may see by the bounds they 
are exactly the same; and this was in time, 
20th April, 6 Ed. 6. So the miller had now 
ground on both sides the way tliat is called 
Cock-Hill; on the oast side by lease tvom Hill, 
on the west side by lease from Stepkins. Tlien 
in point of time wc shall come to shew the 
lease made to R<»per. For Marcellus Hall 
after he had taken thk long lease fi-om 
Stepkins, 30th Nov. 2 and 3 Phil, and Mary, 
doth demise the land in question to Richard 
Roper, for 24 years: and we shall shew that 
in all tlie queen’s time Ro[)er was tenant. 
Then Jasper Hill, who was the heir of Richard 
Hill, in 12 Nov. 5 and 6 Pb. and M. by deed, 
and afterwards, 3 Eliz. by fine and common ! 
recovery, conveys all these lands particularly 
W Dame, and re-leaseth them to John and ^ 
Macheline Stepkins, and tlie heirs of John ; 
and BO lodged the inheritance in the Stepkins’s, j 
aH but that which was thus out in a long lease j 
to Marcellus lldl. We shall prove that be- 
IbiM Richard Hill died, he entered into a> 4 ^* ^ 
tnte to Vivold and Salvage for a great sum of I 
mon^; and this statute comes to be extended, 
S Ella, and there this land, notwithsunding | 
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S pan main 6f dm quettioo will Ic about tho 

ast Iwandary alone, and no other i ftr that 
Wappihg-marsh bounded sonth on tbeThameSi 
north Ota the I4ynche8, and west ou St. Cathe¬ 
rine’s, is no question, nor ever was in all the 
trials that have heed. Hierelbre ihe only point 
that the evidence is to be ^pHed unto, is about 
the eastern boundary. That we lay to be 
C<^k-Hill, anciently caHcd the Hilly-way, or 
Mitlbank, now Cock- Hill ; and in the Reedrds 
of Htepfiey manor, it is called Cornhill; and it 
is a rising billy ground, it appears ^ be so to 
this day; I appeal to the jury who have seen 


lesm, is seized and extended is, 
lindio We shall shew all this land upota ft* 
cotumission of sewers, had a surrey ti£eD,ef' • 
it. When we have sitewn all these record ^ 
|„and proved that tliis is marsh-grouhd, and uk 
a witness of theirs but must adtnowledge it to 
be mmb>ground (for th|t part of Fox’s-kuae, 
was raised at least nine foo^ and so propor- 
tiouably was the rest of the ground; and \\ ap¬ 
pear at this day, that upon a high tide aH their 
cellars are overflowit), I thmk tben ybu will 
make no doubt, whether ibis be onr laud or no. 
And to proceed in this order that 1 bave^ep- 
ed, wc will first shew you the survey, ^ere 
was one •thing I foivot about tlie 11 acres—* 
Serj. Stringer, What is it you read first, 
Sir? 

L. C. J. What do you begin with, Mr. At¬ 
torney? 

Att, Gen, Your lordship observes they sbe# 
a lease from dean Fecknatu, the lOih Dec. 

2 and 3 of Ph. and M. Now on the S2nd 
Dec. in the same year, we shall shew Marcellns 
Hall, by lease to Carter, butts it upon the east 
sideof the mill. 

L. C. J. 1 took the notes the laist time of 
your evidence, and it began in H. Sth’s time. 

Alt. Ceti. My lord, when we come to our 
title, we shall go on in the same method wft 
did then; but now we arc only shewing whei% 
the lands are. 

L, C, J. Go your own way. 

Cierk reads. — ‘ This indenture, made the 

* 22nd day of December, in the second and 
‘ third years of the reigns of our sovereign 
‘ lord and lady Philip and Mary, by the grace 
' of God, king and queen of England, l^ain, 

France, both the Sicilies, Jerusalem, and Ire- 
‘ land, defenders of the faith|^ arcli-dukes of 
' Austria, dukes of Burgundy, Millain and 
Brabant; counts of Haspurg, Flanders, and 
Tyrol!; between Marcellus Uall,ofUatdiff, 

‘ miller, of the one part, and John Carter, of 
‘ Ratclifle, oar-maker of Stebuuheath^ of the 
‘ other part; wituesseth. That the said Mar- 

* cellus Hall hath- demised, granted, and to 

* farm lett unto the said John Carter, that hia 
‘ wharf lying in HatdifT, where late the mill 
< stood, called RatcUtf-mill, adjoining on the 

west upon the east side of the mill-ditch, alias 

* the mill-dam, reaching from thence eastward 
‘ SO foot; and from the north-east coraer of 

the said mill-dam, southward to the rivc^ of 
Thames, 20 .foot; to have and to hold all and 
whole the said wharf, as is before spe^eil, 
with all commodities and profits belonging to 

* the same, to the said Jolii^ Carter, to his 

* heirs, executors, and assigns, from the feast 
‘ of St. Mary the ITirgin, immediately follow- 

* ing the date of thedo presents, untfl the end 
and term of 30 years—’ 

L. C. J, This Lease was read the last time. 

Serj. Sfringer, ^rs, it was so,my lord* 

Clerk reads,'] --* to be fully c^ptom 

‘ and ended, yielding and paying therrtoie tor 

* the same, unto tlic said Marcellus Hwk hw 
heiw, executois, mid assigns, ten shillings of 




Uwhil mon^ Ei^pd yearly; tha< is to, 
8ll#i writ aDPiuiciatiob of St. ) 

Mari)' thtt .if it Iianpctf the said 

bemd and unpaid at the said least, 
in'Mrt W id id1,'by the soace of one fdftkiight, 
mliwfiiffy asked of lie said John Carter, 
hia' eieOntor, and assig^ns, then it shall be 
hlvrl^ Id the said Mardelius Hall, his heira, 
eocecotors, and assigns, to distrain ib^liis sud 
fienl fio being lieliirKi, and the distr^ so taken, 
to keep until such tune ah the said rent tirith 
the airear^es, he fidly ’aatisfted and paid.* —<• 
X. €:J- ftr ho,w many years, wAatP 
Att, Gen. Thirty years. 

Z. C. J- What hi demised hr this lease? 

Att. Gen. Read the particulars again. 

Sir/. Trevat* Mt W. we would gladly, 
know where they had this lease, that so it may 
apphar whence it came; for we know they have 
an eimelleot art at finding out of deeds. 

'X. J, Ay, ^me, shew where you had it. 
Lef me see it. 

Ait. Gen. We did produce it at the last trial, 
and at the first too. 

X* ('• J- ^his jury knows nothing 

of, and they call for some ac^unt of h on the 
other side. 

Att. Gen, Mr. Knowles, do you know any 
thing of that deed? When did you firat 
see it? 

Mr. Williams. And where had you it? 
Enowles. My lord, 1 had it in a garret, in a 
kind of Q nook, about six foot long, and three 
foot and a half wide, in my own house, in the 
garret among other writings. 

X. C. /. How came you to have them ? 
Knowles, As 1 wi» executor to Winterburn. 
Blr. Potcit. Pray, Mr. Knowles, will you 
tell upon what occasion you looked there and 
found them ? 

Serjeant Pemberton, Ay, pray give an ac¬ 
count of the whole. 

•Knowles, My Iprd, upon the 2d of August, 
1682, was the hrst time 1 ever saw my lady 
Ivy to roy knowledge; and she was informed 
by one Mr. Viearer, that I had several writings 
of Winterburn’s: I told her I had so, and my 
lady Jesii ed me to search among them, If there 
wm aby writings that concerned Stepkins's 
estiUe; 1 told her it would take up a month’s 
time tojook all them over, for therp was a gr^at 
quantity of them. Hhe said, I would do her 
a ' great kindness, if I would look; 1 promised 
her 1 would: and upon the fourth of September, 
1 think 1 found the deed. 

' L.' C. /. How was Winterbnm concerned ? 
Ait. Gen. They have shevi'n that he was 
owner of the land once. 

WUiiams. Hid you ever read over that 


Att. 


L. C. J, I ask you again, how was Winter- 
.bttTn coQpemed ? 

Mnawtes- He was partner with Wright, who 
estate to Mr. Neale. 

‘ (Heneage Finch) V^right sold it 

to Neale, Winterbnm died, aiid thb man was 
his execntori to lie came to the writings. 


t. Gen. But pny«Mr, Knowles, tell us, 

Knemles, In tbeyear 1069, irhep Mr. Neqfe 
bought this estate of my nnde 
writings were idl to hnlomd ever; and «pi^ 
Mr. N^e’s rhqdpst, sjH tile wrifingi wrere sent 
to bis counsel, a gentieman in Giray’s-lnii, one 
fJage, f think his name was, or something like 
it; anti there they were left three moiKths, ami 
1 bdieve in my soul that deed, n^as anwog 
them. 1 

Ast, Gjsn* Were they brought badk ngein ? 
Knowles, There were two hampers hrojught 
back. 

Att, Gen. Had you any discourse with Mr* 
Neale about this busiuesar 

Knowles, I was arrested upon his account in^ 
an action of 2000/. and he presently after came 
and ^t mo off from that action, and told 
*Mr. ICnowles, 1 am sorry you were anysted 
upon my account. 8o am I loo, Sm, said 1; 
said he, I jdo believe really you found that 
d^; I did so, Sir, said 1: but says he, pray 
wilfyou answer me hue question seriously? 
That 1 will, two or three, if I can. Sir, saia l« 
Says he, did not my lady Ivy, or Banisto, 
foist the deed into your house ? No, said I, for 
before ever I saw'cither of them, 1 bad seen 
that deed. Then I am undope, said he. 

Mr. Williams. Who was by, pray, when 
this discourse past Iwtween you and Neale ^ 
Knowles. There was none but he and 1> 

Mr. Williams. was at the tayern; Mr* 
Neale, I suppose, will not deny this. 

X. C. J. Will he not? Will you take hia 
word for it ? 

Knoules. 1 do say, 1 found,that deed there. 
X. C. J. Read it; read tha demise. Biiti* 
3Ir. Knowles, let ipe ask you a question or 
two: as 1 understood, you said my My 
desired you to look among Winterjbum’a wriif 
iugs, for deeds tliat concerned Stepkins’a es-' 
tatc ? — Knowfh. Yes, my lord, 

X. C. J. Where was that? 

Knowles. That was at her house. 

L. C. 'J. And when did you find this.deed? 
Knaa'les. 1 found the deed in 8eptemher> 
before any body came to look with m^i or was 
in the'placc with me. 

X. C. /. Was there any body with ypu^ 
w'hen you found iliedeed?— Knowl^ No. 

X. C. J. Then you fouud it yoiirs^f? 
Knowles. Yes. 

L. C. J. Did you read it ? 

KHordes. 1 did the outside; wluii was J con* 
cei’ued further ? 

L. C. J. Nay, do not he angi^; when thoii, 
art most calm, thou speakest so ust a map can 
scarce understand thee; answer my question 
fairly; you say you read it, what partwmtft 
you read? 

Knowles. Tiie backside, the ou^do^ * 
Mr. WUiiams. There is no^img 
the outside. 

X. C. /. How did you gathfir,hy; rpdup|^ 
the outside, that it coucerbed my My Ivy f , 
Knowles. I only read Stepte!# 
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XiMvfai. What deed do y«m adc iM iipaB<K' 70 Woathf<-rlLnmfei. Yea,it«aa. 

In C, J. That decd^'the odIjt, dfeed J9U ioT* ■(• C- J« llwn look upon it agam, uA do 
'ieen here. What is ypui; cl^nstiia^ 9 ain 9 ? not sarpnsedo but let ns hsfve, the tnitli 
^ Knmkf, Stephen knoViss. oomeo^ut, in God’s Dome. Was that Hie le^ 

L. C. /. If I roisto^ you, 1 be^ your pai;- son ?—JKnow/fe#. It was, my lord. . 
don; our question is oomeeming this very deed L. C- X I would fm see Mr^ Sutton, I 
now shewn to you. have, a question to askhim. 


Knowlet. 1 thought you had meant tne lease j 
of 128 yean. 

L, C. J. Well then, let that pass for a nus- 
taVe; 1 would know of you now somethinff 
conoeniing this deed. Look upon it—(which j 
he djd)—upon your oath, when saw you that 
deed first P, 

Knowlet I cannot say what day it was. 1 

X. C. J. But, look yon, if 1 mistook you 
not (if 1 did, 1 ask your pardon again), did not j 
you say you found that veiy d^ among a j 
great many other writings of Winterburn’s, in 
a room, so many foot long, and so many foot 
wide, ill your garret P Did not yon say, tfiat 
in time you saw ^'iiy isdy Ivy first, upon the 
2d of August, 1682, that you found that deed 
in September following P And did not you tell 
us, that you did believe, in your conscience, 
that in the year 1669, Nr. Neale had this 
writing, among others, sent to the chamber of 
such a gentleman in Grays-inn ; that they re¬ 
mained there Hiree months, and then were 
broii^t back again to you ; and you believe in 
your conscience this was one of them P And 
did not you say, when I asked ydti, how you 
c^me to’know tliis boiotiged to my lady Ivy P 
you said, because my lady Ivy had spoke to 
you, to look if there was any thing hefouging 
to S}:epkins, and you read the outside of the 
deed, and found Stepkins’e name, and sp you 
knew it to concern her P Did not you say all 
I believe I did. 

JL. G’ ^ow tell me then by the outside of 
thal deedi bow thou canst tell that it belonged 
to Siepkins P For if thou canst, thou art more 
crafty than any body here, 1. believe. 

Knowles. 1 tlio light it bad been the long 
lapse, for that has nSepkins on the outside. 

Lk C. J. Well, let that pass for a mistake; 
we must now be^n again upon.a new matter. 


In l^pteinher, 1689^ 

X. G. J. How do you know that P 

Kwmhs, IjMtmy hand to it. 

X. C. J. Did you read the inside of that 
deedP 

Knowks. No, 1 did noX 

JU Q. Jm Look, you then^ we ask yen how 
gou lo know it was a deed belonging to 

Knowles* 1 read ibe^ backside, amLput my 
hand to it. 

X. C. J. How. came, you to put your hand 
to this deed .as belonging to Slepkitis, when you 
never looked into, the deed?: 

Knowles. When 1 found 4hu.deed to have 
written upon jt Mdroelkis Hall, 1 believe it 
WM iomething that concerned tlmBlepkitti’a. 

X; C. J. Let ns see the deed iiow»-(whiob 


X. C. J. Give Mr. Sutton his, eatfah-^wkich 
was done)—Look upon the. outside o£ tlud 
deed, and upon your oath tall us whose handi 
writing that is. 

Sutio7i, All but the word (Lect) is my band- 
writiug. . 

X. G. J. Are not the words MarceUqs.Hutt 
all of your hand-writing ?t^Sutton* It is. 

X. G. J. Then bow couldsl thou knew.tbiS' 
to belong to the Stepkins’s by the words Matr 
cellus mil, when you first discovered thin 
deed in September, 1682, and you found it by 
yourself, and put your baod te it; and yet 
that Marcellus Hall be written by Mr. Sutton, 
which must be after that time P 

AU. Gen* He says he knows it, because he 
put Ills hand to it; 1 suppose be read some* 
what of the inside. 

X. G. J. He said the backside, the outside ; 
he did not read the inside. ' < 

Att, Gen. Ny lord, 1 desire our eridepee 
may pot be anticipated. 

X. G. J, Mr. Attorney, I would not aatici* 
pate your evidence; but 1 must tell you by the 
^^y> yonr evidence anticipate tbeasseivef 
And this fellow, Knowles, without any more 
ado, has proved himself an errant, notorious 
knave. And if your evidence, will blander and. 
spoil themselves. 1 cannot tell how to help^ iW 
I knew, as soon as 1 saw the deed, that thefe^ 
was Sutton’s hand.; 1 know his baq^ as well 
as that you are Mr. Attorney. 

SoL uen. Pray, my lordi, mve me leave to 
ask. him a question, whicli 1 nope may dear 
all this matter, for it is plain the man is mis*' 
taken. 

X. C. J. Mistaken 1 Yes, 1 assure you 
very grossly. Ask him what qaestions. you 
will; W if he should swear aa long as mr 
John Falstaff fought, I. would never b^evea 
word be says. 

Sol. Gen. Did you look into the middle, of 
one of the deeds P— Knowles. Yes, I did. 

SoL Gen. Gan you tell which you looked 
into the inside of, and which you did not?; 

Knowles. The lease and some others i did, 
but 1 cannot particularly tell. 

SoL Gen. Then, my loi*d, bereJs the case: 
Here are multkadM of deeds, and a man looks 
on theinude of some, and the outside of othem; 
is impossible for a. noan, to speak positively to 
all the particular deeds, witboutkeing Jiabfe to 
mistake P‘ 

L. C. J.^ Mr. Solioitor, you say well; if hw 
had said, I. lopked upon me outside of some,' 

I afid the inside or others, and wherever I sau^' 
either on the outside, or ia the inside tbq nanm 
of Stepps, or Marcellos Hall, I laid them by. 
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•nd tboafililUMy inight conoero my lady Ivy j 
that had Me&aanifi&SDg. But when he^somea 
to bwMkad about this particular deed, and he 
■poB hia oath declare that to be the m- 
omi why he thought it belonged to Stepkina, 
beca i tte of the jiame of Marcellus Hall on the 
Wtnde, and never read any part of the inside, 
when Sutton swears Marcellas Hall was writ¬ 
ten by him, what would you have a man say ? 

SoL Gen. My lord, 1 have but this to say ; 
if there wete never a deed delivered by Knowles 
jp my lady Ivy, or Sutton, wliere Marcellas 
Hall’s name was written on the backside of it, 
but bv Mr. Sutton ; I confess it were a strong 
objection. But where there are other deeds, 
and a great many, a man may easily be mis¬ 
taken. It is impossible for any man, in a 
multitude of deeds that he iinds among a great 
jiareel, and delivers many of them out, to take 
It Bpon bis memory patlicularly, which he 
looked on the inside of and which he looked' on 
the backside or outside of. 

X. C. J. Did he not give it as a particular 
reason of his knowledge, that they belouged to 
my lady Ivy ? For wherever he saw Marcellus 
Hall or Stepkins, he thought that belonged 
to her. 

Sol. Gen. Wherever he saw those names, 
that is either in the inside or outside. 

X. C. J. Under favour, Sir, he did not say 
so; but positively said, he knew it by that 
name. And you shall never argue me into a 
belief, that it is im])Ossible for a man to give a 
true reason, if be have one, for his remembrance 
of a thing. 

' SoL Gen. I beg your pardon, .my lord ; as 
1 apprehend him, he swore he looked into the 
inside of some, and the outside of. others, and 
there were a great many of them. 

X. C. J. And 1 beg your pardon, Mr. Soli¬ 
citor, I know what he swore as well a.s any 
body else: if indeed he had sworn cautiously, 
and with care, it might Lmc been taken for a 
slip, or a mistake. 

Att. Gen, My lord, we must leave it upon 
its own weight; hut wf* arc not come to our 
tide yet v 1 have the deei^ in vny hand, which 
ia a very old one, and therefore needs not such 
exact proof. He is mistaken, we do own it; 
and I must appeal to the court, whether a 
man may not be mistaken in a great multitude 
of deeds. 

X. C. J. Well now, after all this is done, let 
him give an account how be came to know 
this to belong to Stepkins, or my lady Ivy, if 
he can. f sj^ak it not to prejudice your cause, 
blit only to have the truth come out. But for 
the witness that swears, it may affect him I 
assure you. Give him the deed, and let him 
look it.—Look upon the inside, and look 

glionjttie outside too. 

- Mnotpki. 1 believe, my lord, upon better 
Oiferidcrullnn. 1 have read this deed b^ore now. 
^ X.'4[I J. Very well; and ym you swore the 
centraiy just now. ^ 

Kmwie$. J wasin a maze, mj lord. 

X. C.X 1 amenrethonsworestwildly. 
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Sol. Gen. Pray what deed did you takeit to 
be at tot P 

Knowles. The lease of 128 years. 

X. C. J. Prithee read itnow^to us. < 
Knowles reads. This indenture made the 
22 d day of Dee. 

X. C. J. Betweenwfaoitf P 

Knowles reads. * Between Marcellus Hall of 

< Radcliff, miller, of the one part, and J^n 

< Carter, oar-maker, of the other part, wit* 

< nesseth, that the said Marcellus Hall bath 

* demised, granted, and to iarm letten to to 

< said John Carter, all that whaif lyii^ in 

* lladcliff, where late a mill ^ood, called Hat* 

‘ cliff-mill,’— 

X. C. S. Can you say yon ever read se much 
before P— Knowles, I believe 1 did. 

X. C. J. When was it ? 

Knowles, In S!!$eptember, 1682. 

X. C. 3, Then you read it before you shewed 
it to my lady Ivy ? 

Knowles. Yes, my lord. 

X. C. J. And you found what the contents 
were by reading P 
Knowles. Yes, ray lord. 

X. C. J. Did you read it through P 
Knowles. No, I did not, 1 believe. 

X. C, J. How far do you think you read P 
Kwwles, As far as 1 have read now. 

X. C. J. Did you find any thing there of the 
name of iStepkins P 
Knowles. No, not in that 1 did not 
X. C. J. 1 would desire to know of yon, who 
it was that came to my lady Ivy, to inform her 
you bad such and such writing P 
Knowles. It was one Mr. Vicarer, about a 
trial that was to have been two or three years 
ago, at the bar of the Court of King’s-benefa 
here ; but the cause did not then go on: after 
that Mr. Vicarer did tell my lady, that one 
Knowles had a groat company of writings 
that were Winterbum’s; and she dcSired him 
that be would please to talk with me, to see if 
1 could do her any kindness or service in any 
of those deeds, lue first time that I saw her 
was the 2d of August, as near as 1 can remem¬ 
ber, and then 1 told her, I was executor to 
Winterburn, and had a great many writings. 
8 nid she, do yon know the hand ofstepkins P 
if you do, and can find any writings that relate 
to iStepkios, you will do me a great kindness. 
X.C.J. Did she name any body else to you P 
Knowles. Bhe named one Lun, and one 
Barker, and one Holder, and several others; 
1 do not remember all. 

X. C. J. Was there any mention made of 
one Collet P— Knowles. No. 

X. C. J. Was there of one Donne ? 

Knowles. Of one Lun there was. 

X. C. J. OfoneFecknamP—K rovIm. No. 
X. C. J. Of one May P—Know/et. No. 

X. C. X One Joan Hall f^Knowles. No. 

X. C. J. Was there any mentioii mode of 
any Hall P—Knov/ei. Yes, there was. 

X. C. J. What Hall did to speak of? 
Knowles. I am not certain whether any HaH 
was atoned or no. 
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AtU Otn. He says, he is sure there was of 
aod several others, but not of any 

X. C. J. He docs so, Mr. Attorney. But 
DOW 1 would ask him this Question ; if there 
were no mention of any Hall, how eame Vou 
to find out that this lease from Marcellus 
Hall to Carter should affect Stepkins, or my 
lady Ivy ? 

Knowlei. My lord, I will give you an ac¬ 
count of that 

X. C. J. do if you can. 

Knomle^, This was at the first time that 1 
saw my lady Ivy, that this discourse was be¬ 
tween us ^ upon another discourse, at another 
time. Hall was mentioned to me. 

X. C. X How many names did she tell you 
of at first ? 

Knowles, 1 cannot remember them all. 

X. C. X He remembers as punctually as 
tan be the 2d of August to be the first \ime 
that ever he saw my lady ; and then she 
spoke to him of lookin^r fur w'ritings that con¬ 
cerned Stepkins, and Lun, and Barker; and 
he remembers such a day, the fbuilh of Sept. 
1032, he found the deeds; but he will not give 
any account how he came to know, by HalFs 
name, that this belonged to Stepkins. "l would 
fain know wiicn you first heard of the name of 
the Halls? 

Knowles, It \^as all uiihin a month’s time. 

X. C. X Who was it fii^st spoke to } ou to 
enquire about the Halls ? 

Knowles. My lady Ivy spoke to me about 
Hall when 1 gave her account of some deeds I 
bud found. 

X. C. J. How often did you look over the 
writin]^ ?— Knowles, Several times. 

X. C. X The first time, md you give niy 
lady Ivy an account that 3 ^ou had found any 
thing ? 

Knowles, Yes, I gave her an account of the 
lease of 128 years. | 

X. C. J. Did you find nothing else but tliat ? 
Knowles, Yes. 

X. C. X What did you find else ? 

Knowles, Several: 1 cannot give an account 
of all. 

X. C. X Did you find that lease, or this 
deed first ? 

Knowles, The lease. 

X. C. X When did you first find this deed ? 
Knowles, Tile 4tli of September 1 found the 
lease, and within fourteen or fifteen days aficr 
1 found the rest. 

X. C. X How many deeds did you find out 
Knowles, Half a score. 

'X. C. J, Who was Iw when you found the 
deeds the second time P 
Knowles. When 1 had found the lease for 
128 years, 1 laid it by, and looked further for 
other things, and found a mortgage which con¬ 
cerned myself, and^ that made me more eager 
to look fqpr what might concern me besides; 
that I was not so careful as 1 should have 
been of the lease of 128 years, but mixed it 
anaong the writings again: but I told my lady 


I h(kd found such a deed ; and she ordered Mr. 
Banister to help raetotind it again. 

X. C, X ^thee answer me once more. 
Who first put you in mind of looking after the 
Halls f^Knowks, My lady Ivy, 

L.C. J. Was any faedy by, whbn she spoke 
to you to lo<dr alter the Halls? 

Knowles. Yos, Mr. Banister was b/. 

L, C. X Who else? 

Knowles, Several otlmy lady’s servants. 

X. C. X , Name some of them that weiu^. 
Knowles. There was Mr. Banister^ wife and 
his daughter by. 

X. C. X What day was it my lady Ivy first 
spoke to you to look after the Halls ? 

Knowles. Within a week after I first saw 
her. 

X. C. X Was it before you found the lease 
you speak of ?—Xnoai/es. Yes, it was before. 

X. C. X How comes it to pass then, that 
you did not find it at the first looking, which 
was the 4th of ^ptember, when you found 
that lease, you say ? 

Alt. Cen. We must lay aside the testimony 
oftbismuu. 

L, C, J. Ay, so you had need. 

Sol. Gen, rray leave the deed in court, we 
shall hare Mr. Neale too busy with it else. 

Alt, Gen. We shall desire your lordship 
to consider all the use we^ make of this deed 
is to prove, that the milfwas removed to ano¬ 
ther place. 

X. C. J, I do not know what it {Huves, but 
if you had kept your witness Knowles in the 
mill, I think you had dune better than brought 
him hitlicr. 

Alt. Gen. Swear Mr. Banister ajiid Mr. 
Clerk. (Which was done.) 

Sol. Gen. Did you examine that with the 
roll. Sir ? (Shewiiig him a paper.) 

Mr. Clerk. Vos, Sir, 1 did examine that with 
the book that Mr. ISorlhy shewed me; 1 think 
tln^y say he is steward of tho manor of Step¬ 
ney ; he read in the book, and I read ttiu 
copy; and it is a true copy of a survey of that 
manor, taken 25 Eliz. 

Atl. Gen. I heard say you have the books 
of the manor here; pray let them be produoed. 

Mr. Williatns. You are merry, Mr. Attorney; 
if it is a true copy, pray let it b’e read. 

Cltrk reads."] ‘ The Dean of St. Paul*# 
‘ holds freely of fee or field, contauiing by es* 
^ tinriation— 

X. C. X Who is lord of the manor of $ltep- 

ney now. 

iMr. Fozeis. My lady Wentworth is lady of 
the maifor. 

Clerk reads.] ‘ The Dean of St Paul’s 
holds— 

X. C. J. This bounds it on the East, on the 
Dean and Chapter of Paul’s lands, and so doth 
you no good. 

Mr. William. Let them go on, my lord. 

Alt. Gen. With submuHion, these are our 
exact boundaries. 

X.C.X Well, goon, , • 

Att, Gtn. and with Mh> 
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exMtly with the 
bounds that iMMithy the set of parlianient 
ibr dndttinf 'tte mainh. Here is nothing Chat 
'Mnaiitse titat they can claim hat a miU and 
bake-hoiue, and they are all bounded on the 
Wait by Will-Marsh; and the Lynches are 
bounded in, part upon the Noilh) ahd in part 
upon the West; and there wap a little part 
orthe marsh did run into the North bounds. 
But now we shall cOme to our evidence; and 
first we shall shew the act Of ^rliament. 

Which being anno 22 H. 8, was read. 

Att. Gen. Next we shall shew Richani 
Hill's conveyance by mortgage, to Vivold and 
Ralvago. 

Which Indenture of Mortgage was read. 

Cktk * This Indenture made the 

< eighth day of November, in the 82d year of 
^ oar sovereign lord king Henry the eighth, 
\ betwem Rivard Hill citizen and mercer of 

* London, on the one party, and Anthony Vi- 

* void and Henry Salvage, merchants, of 

< of the other party ; witneaseth, That 

* where the said Richard before time 

« was indebted unto the said Anthony 

* Vivold and H. Salvago in the sum of 560/. 

* of lawful money of England, whereof there 

«are oftheir free wilU have pardoned 

« 280/. The said Richard 

« Hill by these presents All 

< that moieW of marsh ground being ISO acres, 

* Iving and being that is to sav, 

< mm Katdifie mill, that joins to the Hilly 

< Lynch to Rotdifle town, on the party of the 

* Bast; to Crash mill by the Hermitage, on 

* the pnrW of the West; on tlie highway, 

* iesdhig from London to Ratcliffe on the party 

* of the North; and on the river of Thames, 
^onthkpa^ of the South 

« giten and assured to the said Richard 
Hill, by authority of parliament 

* in the 27th year of the most noble reign 

< to have and to hold— 

Att.Cen, This doth vest the lands in qnes- 

fiisa with others in Vivold and Salvago, as a se- 
eorl^^fiwtheir mdney. 

M, Ben. Now we shall shew a lease from 
HiU to AfturoeUas Hall. 

C^k twds.] ‘This indenture made the 

* toeVenth tey or November, in the 37th year of 

^ the reign of Henry the eighth ; bd- 

^Civilto Riehihl Hill, citizen and mercer of 

< London, oflbe*one party, and Marcellus Hall 
^ •fBftlolifie, miller of the other party; wit- 

* aesoedi, that the said Richard HiH, for the 
<dPiWI of Bit pottiidc of lawful money of 
^ JBmglHHl, to him in hand (paid, at the en- 

find delivery herm, whereof the 
BMnfd Hill herel^ admowleiteth 
^idmaelf to be fiillj satisim, contenteiand 
ipjfT whMbf lib dbm clep^y 

^ twafiB Bti d i toh a fjffe Ae Add Marcellus 

* Hell. Iiii executom and adfifinistratorl hj 

* Aese presentis, haA defiSfitoi^ gffttited. and to 

toCtow/ Ctatfljf Aedb pfSfenA doA de- 


< toish, gmnt, Md to Aha fait unto, Ae 
«MardemrS Hall a ntocal of toarsh-htoi 


«MardemrS Hall a ptocal of toarsh-^toM^ 

< lying and being ' at the East end Or mb 

< marsh mat bntta on Ratcnffa hlUv 

* to^rsh , wall-habb, ekwA 

* belonging dnd the weH 

‘ elc^ acres and a ^alf, more to 

< on Thames wall, oh the party of the ISoom; 
‘ to Ae lands edited the Deah’to LvndbeS, onihe 


[jyndbeS,^ 


‘ party of the NorA; and on Ao Will Aat<^ 

* reaches from Ae Lynches to Ae isldnid^ by 

* the pond on the west, 

‘ with all the foreland and soil. 

* All which marsh-land is in Ae parish of^- 

‘ bunheath A have and to hold the marsh 

‘ land foreland and Soil to the said 
< Marcellus Hall, from the feast of Ae aiihun- 
‘ ciation of St. Mary the Virgin next coming, 

* for thirty and fdur y ears— 

Att. Gen. This was a lease made to their 
miller, and contains eleven acres and half ah 
acre, which we' shall Acw is just exactly Ae 
contents of our land. Next then we shall come 
to the conveyance made to Thomas Btepkins, 
which will bring us to our title. 

L. C. J. Read Ae resdrvatlbn of Aat lease. 
Clerk reads.’] * Yielding and paying there- 

* fore yearly, and every year, unto the said 

* Richard Hill, his executors and assigns, three 
‘ pounds of go^ and lawful money ofEngland 

* at four terms of Ae year; that is to say, the 

* feast of Ae nativity of Bt. John the Baptist, 

* St. Michael Ac Archangel, the birth of our 
‘ Lord, and Ae annunciation of St. Mary the 

1 ‘ Virgin.* 

Scg. Pemberton. FPraylmy lord, wd desire 
they may give some account of this lease, 
where they had it, and how they came by it 
Alt. Gen. Yon have had it in your hoods; 
you see what it is. 

Scij. Pcwiftcrfon. Yes, and therefore we de¬ 
sire to know something about it, because we 
find Knowles’s hand to it. 

Att. Gen. Weeangive you abetter account 
of it Aan you think lor; but that will let you 
into an hour's wrangle more, which is all you 
have to say for yourselves. We have it, dis¬ 
prove it. 

Seij. Pemberton. You have it we sec; but 
remember you will give nb account ivbere you 
had it. But then we desire to ask Mr. Kndwlcs 
a question. Whether my lady Ivy was with 
him— 


on ana 
fain bre 
hour in 


vi^itb our witoeto. 


we bear Aem m their time otkt id impeadome 
validiCy of (he deed, then will be oar tinfatp 
j^fy it; and 1 doubt not hut we Aa3ljfi^f ^ 


actory abcouqt of it. fWy, #111 
coufn of Ae deed you shap^ np Aelam 


[ an accoorn of the deed you snapped np tne fasl 

. .r - 

L. C. /. Nay, nay, Gentf^en, we 
take np our time m diSldfaaai tna lune 
beats. Dd you m Imm Aein, mid wd sliili 




to 
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* cleTwi aom and'Aimirof itiarsVTtaid at® ill 
■Iheholdingr of Marc^ns Wall, rnmer; and 
< ttiid also the Imiik, or walkflood or ^nu, ad- 

Weaton die said deveh acres and a 

* nal^ containing bveatiitftdioil of measure two 
‘ acres; and also afi thaiparcel late divided into 
' Ivi'0,iuidnofrlateiil the leitfure of Richard 
Mlill, butchery cobtainiii^ bjt estimation of 

* measure six acres; and also all that pared 

* West, adjoiniiijr to the afar acres; irlitoh 1 the 
‘ said Richard IRIl hold in my own haad^; 

* and also, that is to say, aU that 
‘ parcel with the bank or wall 
^ island and pond, containing by estimation of 
' measure live acres; which nst thirteen acres 1 

* bought of, and had conveyed tome and my 

* heirs, from one |lohn 81, , An 

* which four •and'^wenty aci'es and a half, more 

* or lest, ofmarsh-land, id>uttethonthe llialiieS 
^ wad, on the part of the South; tdthe tends 

* of the dean and' diapter of the cathednA 

* ehurch of St. Paul, called the liynchea, 

* the part of the North ; on the aforeaaid asilt, 
^ on aiie part o4' the East; and on twnnty vafCres 
‘ of the said Thomas Sdpkins^ on the. pari of 

the West. Amb ateo nlrthe Thames ^hank^ 


ene th^. shaH nob hinder yon whenit 
yfftnr turn* 

.•\iilirk. This deed hath been read Ibr the 
f le ln l i ff aadMefendant, and is marked m. 

Alt, ft faas'been twice read befbre. 

X. €.X Well, will ye go on. Gentlemen ? ^ 
4t)d. Gffi. Then ^we shall shew this deed- 
|nN.eim. 

' Ckrk» This is also marked to have been read 
twiee. (Reads) This is dated 16 Apr. in the 
«i,yearVkmgEd ward the6th. 

all faithful people to whom this prmnt 

* writing shall come, I Richard Will, citizen 
^ and mercer of London, send greeting in our 
f JiordOod everlastifig. Know ye that I, the 

* said Richard Hill, for the sum of one hundred 
^ and thirty pounds of lawful money of Eng- 

< tend, by Thomas Stepkins, alias stipkin, of 

* the pari^ of 8t. Mary Matfellon alias W hite- 

< chaj^l, in the county of Middlesex, beer- 

* brewer, unto roe the said Richard Hill in 

* band'paid, wherewith 1 confess myself to be 

< well and ti'Uly satisfied-^ 

X. C. J. Upon whose account is it that my 
famSher Gregory comes here ? 

Serj. Stringer. My lord, Mr. Baron Gregory 
was doMred by the pjainti^ to be here ; and as 
soon as we come to diirreidy, we shall ask him 
some questions : if be please iO stay, we will 
di^Ltra him so soon as we can. 

Att, Gen, Nay, rather than trouble Mr. Ba¬ 
ron to stay, we yield hesiHnild be examined 
now. 

Bar. Gregory. 1 am not in so much haste, 
my lord, but i can stay awhile, and not break 
in upon the middle of an evidence for me. 

X. C. J. If you please, they consent you 
may be examined, and they may he long. 

Bar. Gregory, 1 would not iateiTU|>t the 
course of evidence. 

X. C. J. Nay, we will take yon at your word; 
but if it be l^g, remember we would have 
eased you, but you complimented yourself out 
of it; now you are like to abide by it a while, 
I assure you, brother. Go on. 

Clerk reads.] < And do therefore a^nit and 
I exonorate the said Thomas Btepluns alias 
^ Stipkin, his have given, en- 

* feoffed, sold, granted, and by tliis my present 

* writing oonfifraed, all those 

* my four-and-twenty acres and a half of 
^ marsh-land,.measured, by the rod or pole, 
^ lying in Wapping-marsh 

* Tliree acres of which are lying adjeming on 

* the west side of the mill that butts upon the 
«hilly bank, or way leading to Ratcliff town, 

* oalM RatcUff-mifi, with the bank or wail 

* thereunto belonging, and the well adjoining 

* te the way that gow up to the Lynches, 

< oalted Shadwell, lying in tike East end of the 

* marsh, and all the next piece West adjoining 

* to the astoe, oontaining by estimation one 
^ acre, and the pond and two aoes adjoining 

* on the West aide, six acr« lying in w bot- 
tom of the billy Lynches, a^Mning North 

* iitest on the waD that reaches fitmi the Lyn- 

* ohes to the islairi by Ilio pond. AU which 

VOL. au 


^ wall, beloDging to the said four-and-twetity 

* acres and a hmfof -marsb-laBd; which eSid 

* piece or parcel of>attdotoalHitt oh toe Bdtath 

‘ end of the said onfMH 

* of the East, and on the bank or wall m too 

* oefaupying of William Knevet, on thepait of 

* the West. AH which marsh-lOndi tern oV 
‘ w'ali are in the east end of Waj^ng mondif 

< abutting on the aforesaid hill gnd faffly baok 

< aforesaid, in the way leading to the town of 
^ Ratcliff aforesaid. And which fouf^aud- 

* twenty «ores are part and parcel of one han- 

* dred and thirty acres whkah WiO 

* heretofore continually for the most feat oyer- 

* flown and drowned with toe water of too river 

* of Thames; and all and singater messuages, 

* cottages, houses, dlifices, orchards, toflo 

< foreland and soil, which were the said 

‘ Ttiomas Stepkius’s before toe overflowing 
‘ and all and toiguter messiMiges, 

* ediflees, cottages, cellars, 8oUaii,.or- 

* chaids' woods and underwoods, and all 

‘ other toe rest of my hereditaroents, whailso- 

* ever, in the parish and manor of Stepney, 

* the county of Middlesex.’ 

AU. Gen, Now we shall prothico'm Jhpso 
from SCepkins to Marcellus Hall. 

Seij. Pemherton, 1 hope they will give totoo 
account of this deed first. 

An, Gen, When you my any toing against 
it, Mr. Sepeant, wowiff; wed^pirenow 
to go on with our evideiioe. Read thyt deed. 

C/erk reads.] This has been read b^re, and 
is marked. 

* This Indenture made toe flOth day qf April, 

^ in toe toftWear of toe reign of our sovereign 
‘ lord kjiur 'Edwaird 6, by toe grace of God 
‘ king of England, France, and 
‘ twixt Thomas Stepkius, otherw ise 
‘ of toe palish of St. Maiy Matfefloii, m toq 

< county of Middlesex, witooot AWgnte 

2P 
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* beer-braim^ of the one part; and Marcellda 

* HaH 4if Ratdiir, miller of the other part; 

‘ wijtiiieaaedi, That the said Thomas Slcpkina, 
•otifermdse Stipkin, for the sum of JOL of 
‘ him mongr of tngland, to the saidThoms 

otherwiseSiipkin, by Ihesaid Mar- 

* 45elfu8 Hall at the enseulingf hereof, ,wcU and 

* triily paid and satisfied, a^d of •the same doth 

* cleviy arquit and dischargee the said Mar- 
‘ cellus Hall, his executors and assiffna, and 

* eviB?y of them, by these presents hath demised, 

* grranted, betaken, and to farm letten ; and by 
«these presents doth demise, ffrant, betake, 

« and to farm lett unto the said IVlarcellus Hall, 

« all those bis parcels of marsh-(and fyini;^ and 
< minings on the west side of 

^hilly bank, or way called Ratcliff-way 

* and the well adjoining to the way that 

* ffoeth up to the Lynches, called Shadwell, 

* j^ingr. in the east end of the marsh, con- 
^ tuning by estimation of measure, three 

* ac^ and a half, and all the next picKie west 
^ .f^ining to the same, containing bv estirna* 

* tion of .measure, six arres and the ppnd; 

* and two acres adjoining on the west side of 

* the six acres, lying^on the bottom of the 

* hilly Lynches, adjoining north-west on the 
«waft,- which reaciieth from the Lynches to 
^ this bland by the pond; all which eleven 

* acres and a half, little more or less, abutieth 
^ on the Thames wall on the party of the south; 
^ to the Dean and Chapter of the cathedral 
^ church of St. Paul, called,the Lynches on the 
^ party of the north ; and on the wall by the. 

* pOkicT on the party .of the west; and also all 

* the Thames wall belonging to the said eleven 

* acres an<f a half of meadow or malh»h-land r 
‘ which said piece or parcel of bank or wall 

* doth abntt on the south iend of the afore- 


Cbrk reads.] * And the said Mareelliis Hall 

* for himself, his executors and assigns,' cove- 
} naateth and granteth to and with the said 

* Thomas Stepkins, his heirs and *i|Mign§, that 

* he the said Sfaroeiras Hall, his executors and 

* assigns, shall and will bear all manner of 
‘ chaigcs.—And it is further covenanted, 

* granted, and agreed between the said parties, 

* tiiat it shall not be lawful for the said Mar- 

* cellus Hall, bis executors op assigns, to alien- 
^ ate or assij^ this present term of years, or 

* any part thereof, without the special licence 
‘ and consent of the said Thomas Stepkins, bis 
‘ heirs and assigns.’ 

Mr. Wiiiiarn^. Pray, my lord, will you give 
me leave to ask a question of Mr. Banister P 
'Ait, Gen. My lord, he has not been exa¬ 
mined yet; they cannot, under favour, ask him 
any questions. 

Mr. Williams. You have sworn him, and so 
he is under an oath, and we may doubtless ex¬ 
amine him as your witness to this deed that you 
have read. Is that your n^me, Sir P (Shewing 
the deed of 16 April.) 

Banister. Thb is my name written by my 
own hand. 

Mr. Williams. When did you write your 
hand there, Mr. Banister P 

Banister. The 16th of April 1683. 

Mr. Williams. Pray, Sir, look upon it 
agaih. 

Banister. This is my liand,* andl writ it my¬ 
self when the deed vras found ; 1 writ a paper 
of such deeds as were found at the same in¬ 
stant of time. 

Mr. Williams. And you writ it when you 
found it P 

Banister. I writ that name at that instant 
of time. 


*^6aid hilly bank, or way reaching to the east 

* ef It, which leadeth to RatcUfi'town on 

* the party of the east, and on the w'all in the 
' occupation of John ^verard, on the party 

* of the west, and also all the foreland and 

* soil down to the low water mark of the river 

* 'JPliames belonging to the premises: all 

* which in the east-end of 

-Wapi ping marsh, abutting on the aforesaid 
^ naili, and the hilly bank, or way leading os 

* aforesaid in thti parish and manor of Stebun- 
‘ heath otbei'wise Stepney, in the county of 

* Middlesex, and' now in the bolding ol the 

* said Marcellas Hall, to have .and to bold all^ 
^e said i^rcels of marsh-land, foreland and 
^soil, and every part and parcel thereof, to the 

* sa^ Marcellos Hall, his executors and as- 
f aigs^Sf from the feast of the annunciation of 

Mary, the Virgin, before the date here- 

* of ^ the eud and term of 138 years, thence 

* next CTsuing, yielding’— 

I. GeH, Read the Proviso. 

C. J. ^ead the reservation of the rent. 

^ jr-./A readd.] ‘ Tieldiog and paying there- 
« m^yearly fqr tfaf same, to the said Thomas 
"td assigns, one pepper- 

< olrn, at ibe feast of theaonunebtion-*- 
M.'Gen. Noiv readthnPcuvwo. 


Seri, Pembevtim. When was it, do you sayP 

ibmtVfr. The 16th of Sept. 1682. 

, Mr. Williaws. Are you sure of it ? 

Bather. Yes, I am sure of it. 

Serj. Pemherlon. Just now it was April. 

Banister. it was in September, 1682. Iwrit 
this paper at the same time. 

i. C. J. Where did you write this name to 
this deed i* 

Banister. At Mr. Knowles’s house. 

L, C. J. When was the fo*st time that you 
saw that deed ? 

Banister. The"rerysame day that ] writ my 
name on thb paper. 

X. C. J. Did W find the deed, or you f Lei 
me see it. (Which was done.) 

Banister. He had found that deed before, 
but had mislaid it, and desired my 
to find it again. 

X. C. J. Where did you find it ? 

Banister. In a garret in Mr. Knowlea’s 
house. 

Sol .' Gen. Were there not a great many 
deeds there f ^ 

Banister. Yes, there were a grat many. 

X. C. J, Prythee, look upon it agaiui and 
consider what thou sayest. 

JBanilbr. Thb bmy namek 
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X, C. X. Veiy well • and faow’came thy aame 
Ihere? 

Banister, This is the Tery deed 1 locdced QpOD 
at that time.. 

X. C. J. Where did yoh first See that deed ? 

Banister, I was at the nnding of it m a gar¬ 
ret at Mr. Knowles’s house. 

X. C. /. That was in Sept. 1682 ; you say. 

Banister. Yes, in Sept. 1683. 1 never saw 
it before. ^ 

L: C. J. Pray, who are parties to that 
deed? 

Mr. William, My lord, it is the pureltase of 
the inheritance. 

X. C. J. It is BO; and how should that come 
to be in the posWSon of Knowles? 

Banister. 1 never saw it belbre that lime. 

X. C. J. Read it again. 

Clerk reads.]—This is dated the 16th of 
April, in the sixth year of £dward the sixth. 
‘ To all faithful—’ 

Sol. Gen. Certainly, my lord, he is under a 
mistake. 

X. C. /. Ay, so is hesprc enough, but a very 
foul one upon my word. But let us see if we 
can bring him out of it. Mr. Banister, let me 
ask you a question. 

Banister. Yes, my lord, if you please. 

X. C. J. Then pray mind what 1 say, and 
consider of it. The 16th of September, 1683, 
was the time that you went on purpose to look 
for deeds at Mr. Iknowtes’s house ? 

Banister. 1 was there on the 7th of Septem* 
her, and that was the first day that ever 1 came 
into Mr. Knowles’s house in my life. 

L. C, J. There were some deeds, it seems, 
that Mr. Knowles had found before? 

Banister. l8o Mr. Knowles said. 

X. C. X ^l^at became of tluise deeds he 
had found before ? 

Banister, As he told me he had mislaid them. 

X. C. X And when did you come to have 
an account that he had found those dec^ first ? 

Banister, It was after 1 had paid him 3l. for 
water. 

L. C. X When was the first time that he 
spoke of it? 

Banister, It was the fifth or fourth of Sep¬ 
tember. 

X. C. X And when did you first go thither ? 

Banister. On the 7 th of September, he de¬ 
sired me to come and 'help him, and assist him 
in finding out the deeds that he had mislaid. 

» X. C, J. What do you know of this deed ?. 

Banister. We found one deed— 

X. Ck X Look upon that carefully, is that 
your hand Banister. That is my hand. 

JL C.J. Do you remember when you put 
your hand to that deed ? 

Banister, The paper 1 have iirmy hand was 
written at the same time. 

X. C. X Look upon that paper, and consi¬ 
der it well; and now tell us whether you fbmid 
that deed first or Mr. Knowlea ? 

BfVMter. Mr. Knowles. 

X. C. X Now look upon U, and look upow it 
samfiiUy, when was it? 


Banister, This deed came into my hands the 
'same day that 1 writ this note. ^ ^ . 

Ait. Gen, My lord,'we desire we may gp.on 
uith oiir evidence, and not have them bre ik in 
upon 'US to examine any such thing- till their 
time comes; if they have any tbmg to object 
againbt oiir witnesses, let tbdtn take %efr time. 

Se^; Bemberhfn, Mr. Attorney, we are very 
regular sfite in what we do; von produce a 
d^, and we desire anaccodbt now you came 
by that deed; and'findmg Mr. Banister’s ndme, 
who is your witness, and . sworn by you, we 
would know of him what he knows ofit. 

X. C. J., Ay, ay, let troth come out, in God’s' 
name. L^k upon it, Mr. Brniister, once moro. 
What say you to it ? 

Banister. This is the same deed^ and ttOL 
hand. 

L. C. X Upon yonr oath, Sir, when did you 
first see that deed ? 

JBiinister. This deed 1 saw the 7th of Sep¬ 
tember, 1682. ^ 

X.C.X Where? * 

Banister. In the garret at Mr. Knowleses 
bouse. 

X. C. J, Did you find it first, or Mr. Knowles.* 
Banister. 1 cannot tell, it may be 1 might.. 

X. C. X Are you sure you then put your 
name to that doed ? , 

Banister. 1 did put my hand upon this same 
deed the 7th of Sept. 16B2. 

L. C. X Prythee look upon it again, ai^ 
look very car^ully upon it. [Which he did 
for a goou while togetner.] 

X. C. X Now look upon your note i^n. * 
Att. Gen. Pray do so, and pernse it care¬ 
fully, and see whether that deed be in your 
note. 

X. C. X Nay, good Mr. Attorney, let up 
have no directions. What say you ? 

Banister. 1 set my hand to ^eral deeds 
that 1 found there, to some writings on the 
7th of September, and to others on the 16tli. ' 

. X. C. X Now ten us, which of them it waa ^ 
that thou*did8t put thy hand upon this deedr 
Banister. 1 believe it might be the 7th. 

, X. C. X Didst thou not see that deed befinre 
the 7th of September, 1682, upon thy oath ? 
Banister. No, never. 

X. C. X Who was with you when you first 
found that deed? 

Att. Gen. Pray my lord, let this note be 
read, and that will clear all. 

X. C. X No, by no means^Mr. Attorney } ha 
may make use ot what notes he pleases, to rUr 
frcbli his own memory; hut we wUl never sup¬ 
port or prop up a peiju^ at that ijte, I assure 
you, by a note. Was Mr. Knowles with you 
when 3 r 0 u found that deed? ' 

Banister. .He was. 

X. C. X Do you takaat upon your oath that 
tliat deed was teund .the 7tli of September, 
1682, in the garret at Mr. Knowles’s hoiise? 

Banister. I cannot tell which of the two it 
was, the seventh or the sixt^th. ' 

X. C. X Was it one ot the t^o, yfinr 
oath? 



M- UitW* IH#;, C3®* 

floeak of ^obal my kuly Ivy of 

lowws, 1 w/mld «9k you a quoitioD, M II 


U im onaof the two. 

Z. Cj. Mow call Mr. Knowles Sgwo* 

, TliareJiqiSjiDy lordi 

io look upon the -doed^- 
was to it likewise,hot soraped 

X Well, we will ask him about it. 
But, Mr. Banister positirely sweats be was at 
tite findi^ff of this dead, What say you, 
Knowles? * • , 

^Ttowles. I know nokbing of it, my name u 
not to it. 

Mr.Wti^iam. Wqs your name ever to It, or 
not?— Knowles. No,ne?er. 

Mr. Dobbins. But it was to it, at tbe trial in 
Michaelmas term. 

Z. C, X Did you set ypur naipc .to all tlie 
deeds you found in the garret? 

Knowlesi Yes, I did,, 

Z. C. X Upon your oath, Banister, did you 
set yoiq: name to any deeds tliat he (hd not that 
were-fi>und there? 

Banister, 1 believe I might do so, I would 
not swear punctually to it. 

Z. C. X Was he with you ? 

Banister. He was with we in tbe very samr 
chamber. 

Knowles, 1 do not know that ever 1 put 
band to Uiat deed in luy life. 

Z. C. X. Did you ever see that deed ? 

Knowles. I cannot say I did; 1 remembei' 
nothing of it. 

Z. C. J. I ask you once again, when you 
found this deed, was he with you ? 

'Banister. Yes,Sir. 

Z. C. X You, Knowles, did you ever trust 
him to look and search any deeds in your 
garret, hat when you were by yourself.^ 
Knowles, No, my lord. 

' Z. C. X ITicn I would ask you iijioh your 
oath, because you are the persons that had 
these deeds in yom* custody; was there any 
deeds delivered out of your hand that you did 
not 6^ Y^’tir hand to P 

» Knowles. 1 believe there was never any one. 

Z. C. X llpw came ibis ileed, which he 
swears was found there, not to have }'Our baud 
to H? 

Knowles. I do not know that ever J saw it. 
jBt. Gen, Did Mr. Knowles say he was 
looking for deeds of Jbis own concern, when hei 
' Ibnnd the firet deed? 

Banister, He did.say he bad looked before, 
end had found some of these deeds, and then 
mislaid them, and wiied my amistance to dnd 
tfiem again. 

Z. C. Jf What did he say to yon at first? 

; Banister, He said be had been spoken unto 
by iny lady Ivy, to look for daeda that might 
concern her ancestors, and he had found some I 
" * ^ ooimanied hims^f, 

tfiglaid my lady’s, dad desired me to 

to find Jthem again. 

What eu^lc^niisot hate you under 
Ivy I .. 

item hetrabegatherer. 

JLC.J, Ber bailiff, I suppose: But opw 


_ , . you a . 

slip idot of my meaaory, were you presei^t 
any time when lady Ivy spoke to Mrs 
Knowles to look efSor any deeds ? 

Banister. Yes, 1 wee. 

Z. C. X Pinv tell us whose deeds she do* 
sired him to look ? 

Banister, The deeds he said he bad.miMaid* 

Z. C. X What were tbw ? 

Banister, The deed of lUcoiurd Hill, andfiie 
deeds belonging to Stepney and ShadweQ. 

X. C. J. WW names did she mentiou to 
him, that she would have looked after? 

Amisler. She did mention some. . 

L. C. J. Upon your oaih, did she mention 
any de^s made by Dr. Donne, dean of St. 
Paul’s ?— Banister, No. ' 

Z. C.jJ. Bv one May, dean of St. Paul’a? 
haaiister. No. 

L. C. X Was one Ltin named ? 

Banister. No. 

Z. C. X Or one Holder ? 

Banister. Not that 1 know of. 

X. C, J. Did she mention one Joan Hall ? 
Banister. I do not know lluit my lady 
Ivy gave iwrticnlar order for any of these 
names. * 

L. C. X Did she, upon your outli, name 
Mairclhis Hall to you ? 

Banister. No, my lord. 

L. C. J. IJpoii your oath, Knowles, was nol 
he by when toy lady named Marcellus Hall to 
you ?—K/iOO’/w. He was, my loi-d. 

Banister. I did not hear my liuly name that 
name at all. 

L. C. J. No; he heard her give order lor uo 
particular deeds, neither for Holtler, nov Lun, 
nor Marcellus Hall, bat only concerning Step¬ 
ney and Shad well. 

Sir Bdw. IMert. Banister, did he he 
had before found them, and mislaid litem 
Banister, Yes. 

Att. Gen. Upon y«iir oath, whal deed do 
you take that, to be hich is produced ? 

Mr. Pawis. Can you read it, yea, or no? 

Z. C. X Mr. Powis, do you think my laily 
Ivy sent Banister to look after deeds that he 
could not read ? tliat were very pretty t 
Ait. ‘Gen, What deed do you take it to be ? 
Sol, Gen, Let me ask you one questioih, Mr. 
Banister; Did you ever set your hand to any 
deeds that were not found at Mr. Knowles’s? 
Yes, 1 have. 

Mr. Lutwich, Upon whpt occasion did you 
put your hand to them ? 

Banister, Because they were ancieat'deeds, 
and 1 was to look out where the handu were 
that they did concern. 

Aft, Gen, Fray now.answcr my^q^eslieD ; 
look upon it, and tell, me wbut dm^div you 
t^ittobe? 

Banister, ItisadeedofsaleteB^kins^ 

Z. C, X It is so, you are in tie li^t of 4t; 
and now upon your oath, where did youfind 
tlNtdeedofsale.? 

Banister, My hand is to hr and thsids ouf 
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•ftkedMds,ltikeittobe i0^tMw«i1toiAin I 
the ifarret itt Mr. Koowlet’i%<Ntte. ^ j 

£. C. J. He has said se^ 1 kifdw ne^ heir 
often/ 

Att. Gen. He is not hiins^. , . 

L, C. How can I help Mt. Attor¬ 
ney P Bnt what he says, is plain. 

SeL Gen. Pray read eter theiiote yon have 
in your hand to'yourself, and rememliw all the 
deras mat are parlk^ilariy therein contained; 

X. C. J. Let hina read his note, (whticfa he 
did), and now ask bintl what you will. 

Mt. Geh. Is there any deed of the t6th of 
April, G Bdw. 0. from Hill to Stepkins, in that 
note? 

X. C. X That is no fair question, Mr. AU 
tomey. 

AU. Gen. With your favour, ^ lord, 1 
conceive it is; for that will make it plain that 
he is mistaken. 

X. C. J. I believe he is; but with your fa¬ 
vour, it is not a fair question; you are only to 
usk him, whether :lnrt deed given in evidence 
be there ? 

Sul. Gen. 1 would ask him one short ques¬ 
tion, my lord, and I think it is a fair one. 

X. C. J. Ay, in God’s name, ask what fair 
questions yon will, but no leading ones. 

Sol. Gen. Your witness is drunk, Madam.— 
fPo my lady Ivy.) 

Serj. Lutu icli. My loitl, he does not under¬ 
stand wliat he says, that is plain. 

L. C. J. Brother, all knaves are fbols in one 
kind too. 

Sol. Gen. Have ^'ou read the date of that 
deed ?— Banister. Yes. 

Att. Gen. My lord, if you please, we will 
go on with our other evidence a while, and let 
him recollect himself, and consider of it. 

X. C. J. With all my heart j but I think 
the more he considers, the worse he is; and so 
he will be to the end of the chapter. 

Att. Gen. They have called to us, my lord, 
for an account of this deed; we shall now 
prove that Mr. Neale knew of tliis deed before. 
Swear Mr. Butler, (which was done.) 

X. C. J. What is your name ? ^ 

Butler, William Butler. 

Att. Gen. Pray, yir, will you tcH the court 
and the jury, what discourse you had with Mr. 
Neale, and what he said about a deed, and 
when ? 

Butler. 1 never saw the lease; but as f was 
here at the last trial, when there was a ver¬ 
dict for this estate to be mylady Ivy*s; and 
afrerwards, the 29nd of December last, 1 h»l an 
opportunity of being with Mr. Neale, he bciug 
withMt. Bryan, my lady’s husband, sihee dead, 
at the King’s-bead tavern, with v^om 1 had 
some busHiess. Mr. Bfyan was there first; (I 
suppose it was by-appointment met) and in 

halt an hour Mr. Itole came up stairs. Aftet 
they had changed two or three compliments, 
they came to talk aihoutineetbr at Mr. Attor¬ 
ney-GOnere)*s chambers,* in theTen^j to treat 
ahqut their controversy. Says Mfr: Nedo; let 
there ten fbrfriti^ 


of ShtUtktt. |M| 

by bbn dMlailfc ' No, Mms Mr. BrMnv'I iHOf 
mike MO' fhrteiflire, hut' { will certahfiy ifrSel' 
there. Seynllftr. Neale iMin; And I qnestieu 
not bet to gite sOdh satisfrefion, as whmby lo** 
coovioce yonosidmy lady,liuttthis1siioihef^ 
estate. 1 shoidd Ite glad to bear that, sayS' 

, Mr, Bryan; why I hop® Jd® hM think the 
d^s ore fingen t No: AyB Mr. Neok, I db 
not think are mrm. Mr. KnoWSte 
offrred me a long time igo, to shew md 
that deed, and 1 might bdve M it*iwmy 
possession; but I vrOudfinOt: fhrif i had,T 
. should have been fiie igptesC man in the world 
to bum k. This is alt I osiUsay. 

! X. C. J. And what is this to the pMUSO, 
gentlemen? Atatck-a-day,this isvery thhi^ n 
slight discourSO in a tdvern: ho# can t'Ay' 
swer be given to snch an evidence? thon^ in¬ 
deed it does not need any. Pray let notuuf 
time be taken up with suOh trifhng stories of 
a cock and a buU; go on to that whioh is^iOa- 
terial. « 

Att. Gen. Now we shall produoe^e Ihkse 
from MarCefins Hall to ond \ 

; this eleven acres and an half. 

Clerk reads.! *This indenture jiihdd the 
, ‘ 13th day of November, in the 3d and Sd ^ 
‘ years of the reigns of our sovereign lord! and 
‘ lady Philip and Mary, by the gnme df God 
‘ king and queen of England, Spain, France, 

‘ both the Smilies, Jerusalem, and IrClaihl; de- 
' < lenders of the hiith, arch-dukes of Austria, 

< dukes of Burgundy, Mrllan, and Brabant; 

<'countess ofHapsburgb, Flanders and Tyi-bie; 

‘ between Maroe|lus Hall of Ratcliff, milreri of 
‘ the one' party, aifd Richard Roper, eithsen 
‘ and saltcr of London, of the Other party, wit- 

< iiesseth, That the said Marcellus Hall, fofthe 
‘ sum of six pounds of good’andjawfii! money 
*■ of England, to him,by theiUMd Ribhi^ 

* in hand paid; wh^eof tlis ^id Marccims 

* Hall -clearly acquuteth and dtschargsth the' 
«8aid Richard Roper, his executors and asp 

< signs, and every of them, by these preaefdi % . 

< hath granted, demised, and to farm l^n, and 

< by these presents grant^', demiseth, and to 

< farm letteth, to the aaid Uichard Ropet, a 

< parcel of marsh-ground, lytngand being m 

< Wapping marsh, at the east end of the marshy 
^ beginning at the west side of the well, which 

* lietn by the way that leadeth up to thif 

< Lynches, called tfiiadwell, measured by a 
(strait hne from the Lynches, by the wedt sida 
«<^the well, to the Thames wall, andieaehelh 

. < west to the way that leadeth up info Ratelifr 
' < high-fray, containing by estimation'ofmea- 
‘ < sure seven acres, little more or iesd. and the 
. ‘ pond; all which' mSrSh-loiid abntrath' north 

< upon the Lynches of the ddan and chapter of 
' * the calhediiil ehnrcttof Bt Paul, and south 

' * imn the Thames wall; and also all, the 

< Ihames wall tdonging to the seven 

i ‘ with the foreland .ana. soil, down to the jgfr- 
'* water mark of thbtiyar of Thames; affWofi* 

‘ marsh-lands are lying in the pwipb 
i * of Stebimbeath, aKsa Stepney, in fob oodo^ 
;«of Middlesex: to have and to qoiathe mmI 



* pared of nmah-gioiiiili wdl» fonlBDd aiid 
*aali wlil die appoitfiBiiaBoft^ to tbe laid 


RklMM |te|MKry Ud ezecutoiv and, Mamog, 
«frnuft ^ of the aDOODciation of our 

« h ieB aid ladySt.MiaytheWrgiD, ocxt comiqg, 
*4mai dw end and term of four-and-lwenty 
^yaan from dience nmrt enaiiinff, and fully to 
< he oompleted and ended; yidding and pay- 
«im therefore yearly, duri^ the said term/to 
■the said Marcelluajtlall,hiaexectiton5andas- 

* siffDa, three pounds of g;«K)d and lawful mopey 

* ^Eudand* at four terms of the year.— 

X. C./- What date if that deed of? 

'Clerk, The 13th of November, in the Odand 
SdyearsofkMiff Philip and quetm Mary. * 
Att^ Gen. Now we ehall read' St^ldns’a 
license to Hall, to alien lus term. 

Clerk reads.^ * To all manner of people to 
whaeq this present writing shall come; I 
ThoBias Sterns, sUas Stipkins of the parish 
of Stehiinhealh, alias Stepn^, in the county 
of Middlesex, beer-brewer, send greeting in 
eur Lord God everlasting. Whereas 1 the 
said Thomas Stepkins on the 13th of 

April, in the sixtb year of Edward the Sixth, 
have betaken eleven acres and 

a Jialf of marsh-land with all the 

hank with the foreland and soil, 

down tor tbe low-water mark of the river of 
Tbaroes that he ahoidd not alien 

or aas^ the said lease or term of yean, 
without the special lioense or condent 

Now know ye, That 1 tbe said Thfi^ 
maa Stepldns, for diven good causes 
give leave and licence to the said Marcellus 
Hall, * to tbe right worshipful Mr. 

dean of the cathedral churcn of St. 
Paul with tbe wall, foreland or soil 

under such covenants, as is reserved 
and contained—* 

Mr. William. 1 would ask Hr. Banister 
someiyng about this deed; look upon it, Sir. 

Ait*Gen, We have not done with him yet. 
Pny take that deed out of his hand. 

Serj. Pmberton, You will let him give acme 
account of it first, Mr. Attorney. 

Mt. Gen. You would fain confound him. 
Seri. Pemberinn, He is confounded enough 
•heady. 

Sol. Gen. Now, Mr. Banister, you have con¬ 
sidered of it; pray once more look upon the 
died • again—^which he did,)—Was that deed 
one that yon signed then or do ? 

Banister, Tms is my name, but 1 cannot 
frnd tbe date of this deed in my paper. 1 can¬ 
not tell now whetberitbeonel foundthen or no. 

Sol. Can. Did you set your hand to any 
deeds that were found there, which you did 
not set down in your paper f 
Banister, No, not that 1 know of, I do not 
know I did. 

X * PiTthee where didst thou set thy 
kMMo that dM P 

JiiMifrr. I set my hand to the deeds that 
dime moskl ibere at the house. 

X.C.J. Did: ^ou sot your hand ta nono else 
hatwhalwernmnikdthere? ' 


Banisi^^ I have set my bated to divers 
deeds beside, but they are notee of those deeils 
that are in my phpor. ^ 

X. C. J. Where did you set your Jiand to 
any deeds besides? 

Banister, To divers, deeds I have set my 
hand at home. 

X. C. /. Have you to any relating to the 
lands in question? 

Banister. I do jiot know that I have set my 
hand to any deeds relating to the lands in 
question, but at Mr. Knowles’s. 

X. C, J. To what purpose did you set your 
hand and name to tne deeds you found at 
Knowles’s. 

Banister. To the same intent to testify that 
I was at the finding of them. 

X. C. X To what end did you set your 
hand to any other deeds? 

Banister, To the intent that I knew better 
where the lands did lie than she did; *and 
when my lady found any deeds, 1 set my band 
to them, shd then found tbe places where the 
lands lay. 

X. C. J, Thou hast had a fair time to consi¬ 
der of that deed; canst thou see lierc to what 
place that deed relates, by this mark ? 

Banister. 1 cannot find the date of tbe deed 
in my paper. 

X. C, J. But where do you think you did 
pu^our name to that deed ? 

Banister. I cannot tell whether 1 did it at 
that time or no; but this is my name. 

X. C. X I know thy name is there, man; 1 
read it two hours ago: but did you put your 
hand to that as one of tbe deeds that you found 
in September, 168$, when you were at Mr. 
Knowles’s or not T-^Banister. 1 cannot tell. 

X. C. J. Dost thou believe thou didst not ^ 

Banister. 1 cannot tell. 

L. C. J. Canst tbou tell the reason why 
thou didst set thy liand to it ? 

JBanii^er. Certainly because 1 was at the 
finding of it; 1 know no otherwise. 

Serj. Pemberton. Now pray look upon thi^ 
deed (shewing him another) and see whetlier 
that te yqur name or not ? 

Banister. Ye8,niy lord, 1 will. 

SerJ. Pemberton. Is that your name? 

Banister, Yes, it is; this is one of the deeds 
that was found at Mr. Knowles’s. 

Scij. Pemjerion.* You said so as to the other 
two. 

Att. Gen. But he was not so posithe in it. 

Banister, This is rat-eaten, and so 1 know 
it again; and there is a rat>eat«u deed set 
down in my paper. 

L. C. J. Let him he as positive as he will, 
he has been forsworn five times. 

Sol. Gen. He was confounded with a mis-^ 
take of the deeds, he having set his hand to so 
many. 

X. C. J. They are perjured both of them 
plainly; that is the truth ^the matter. 

Att. Gen. I hope the folly of our witnesses 
in such cireomstanoes, whsll not rob us of our 
own land, and that H appears to be plainly* 
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L, C. J. God Ibrbid but you should bu^o 
your own land ;• but by tbe,graoe of C^» if 1 
can help it, you shall never wo a fool of laud 
by forswearing and p^ury. , ' . ^ 

Mr, WilUatM, Whoh^ibl you find that deed. 
Baninter. The 16th of ^tember. 

Mr. Willtam$, Where? 

Banister. In tlie garret at Mr. Knowles’s. 
'Mr. Williamt. Are you sure of it ? 

Banister. Yea, 1 am sure of that deed, be¬ 
cause it is rat-eaten. 

Mr. William, Knowles, pray, do yon look 
upon it, what say you to that dm ? \ 

Knowles. This is my hand, and this is one ' 
of the deeds^that was round there at that time. 

Mr. Williams, Pray read the date of that 
deed there. 

Clerk reads.] ^ This indenture, made the 

< 13th day uf November, in the 2d and 3d years 

‘ of Philip and Mary-’ 

Serj. Pemberton. That is a deed from Mar- 
ceHus Hall to Roper; bow should that come 
to be at Knowles's ? 

X. C. J. They have sworn it. 

Att, Gen. They about to blemish our 
deeds by the folly of our witnesses, which we 
cannot help. We however leave the deeds to 
the jniy, and let them see if those seals and 
other things look like counterfeit. 

X. C. X Well, go on, tlie jury will have 
the deeds with them. 

Att. Gen. My lord, we did befoi^ produce 
a convevance from Richard Hill to Stepkins. 
It rested not there, that conveyance had no 
legal execution; thereupon there waS a fine 
and recovery by the heir of Hill; and what 
was the occasion of that, will appm by the 
deed. 

Ckrk reads.-—* This indenture made the 

* 12tb day of November, in the 5th and 6th 

* years cif the reigns of our sovereign lord and 
‘ lady, Philip and Maiy, by the grace of God 

* king and queen of England, Spain, France, 

* both the Sicilies, Jerusalem, and Ireland, de- 

< fenders of the faith ; arch-dukes of Austria, | 
« flukes of Burgundy, Millaii and Brabant; 

* counts of Haspuig, Flanders and Tyrol: be- 
^ tween ilasper Hill, son and heir of Richard 

* Ilill, late citizen and mercer of London, of 

* the one party ; and Macheline Btepkins, late 
‘ wife and executrix of the last will and testa- 

* ment of Thomas Stepkins, and 

* John Stepkins, son and heir apparent of the 

* said Thomas, of the other |Nurty, witnesseth) 

« That whereas the said Richard Hill, father of 

* the said Jasper amounting ill the 

* i^hole to the sum of 2,000/. by tlie 

* said Macheline Atid where 

* variance concerning all that parcH 

* of marsh-land unto St: Kathe- 

* rine’s, which the said Richard Hill bought 

* of Coraelius Vanfierdelf for the 

* assuring' all that Wapping-marsb, the said 

* Richard Hill stands Mund in an bbUgution 

* o^ which Condition, that be ab^d make by a 

* certain day, a good, sure, auifeisienl, iude- 

* feasibtb of and in all fluMe paro^ of 


ieBL,^i)rgnttPjiktfSkaiit4L 

iTinr ia W«,ping.nnnh; ^ 

of nmnli, now lo the tenure or occupation of 
one Koevet^ or his assigns, and all those 
lying in the east and in 

the tenure of onq Miller; that is to say, all 
the bank, containing by estimation three ^res 
and an half; and ul Aose next a^joihing, by 
measure she acres or more - .and two 


acres by estimation of measure lying in Ae 
bottom of the Lynches, and rcacheth from 
the Lynches to tne island by Ae pond; and 
also that parcel divided into twain 
six acres; and also Aat tlMilds 

in his own bands; Aat is to say, aD'Aat 
parcel with the islaad and pond, 

containing by estimation of measure, five 
acres and of, and in all Aoae p a wsig 

lying on tbe west side of Ae jiond, eonwing 
in Ae whole nxleen act 

all which said sixteen acres 


* to Gravel-lane, tbe said Robert Hili had in 

* his own occupation reaching 

* to Gravel-lane, sometime ploWbd and sown 

* by one Richawl Clayton, and now in,Ae oe- 

* cupation of one Cooper, butcher, and lying 

* on tbe east side of Qravd-lane towards Lon- 

* don-field^ which was conveyed to him from 

* one Richard Tyrrell; and also all that mandi 

* in Ae tenure <n one Clayton, butcjier, * 

* qne William Cound, butcher, seventeen acres 
*# and of Edward Ash, fimr acres; and 

* also all the lands, tenemente, rents, houssri^ 

* ponds, fishings, mills^ to the; 

* low-water-mark of Ae river Thames, and all 

* trees For Ae appeasiw 

* all variances and suits, the said parties to tw 
< indenture have Ally condescended and xgreed 

* ill form foUowing; Aat is to say, Ae said 
«Jasper Hill, Ar tne sum of 1,200/. of lawfh^ 

* money of England, in which he adcnowle^ 

* eth himself to be truly ind Ated to Ae imd 

* Macheline ^ and John Ste|duna, doA give, 

* grant, bargain, sell to Ae said 

* Macheline and John ^tepkins all 

'the said marsh grouml lying inWapping- 

* marsh, wiA a|l manner of lands, tenements 

* forelands, ways, trees to 

* Ae low-water-mark with Ae ap- 

* purtenances lying and being in 

* wiAout Or elsewhere . within Ae pkriolies 

* Aeir lieire and assigns tw ever, 

* all Ae right, title together vriA ill 

* evidences and writings disehtiged 

* of all former charges, incumbrances 

* by the said Jasper Hill.* 

Att. Gen. Next we aball shew Aat Mar 
cellos Hall, Aat bad tUs long lease, and bad 
demised ^even acres down from Sbadwell 
to Roper, doA on the 14A of November, la 
the 5tn and 6A years of Philip and Mm, aur-, 
render the remaining .four aerss to liioniai 
Stepkins; and then We shall shew it was de- 
mim to Fox,- who was the first builder and 
made Fox’a-lane. 

Sol. Oen. Your Iwddiip doth obMm. Ail 
th* liodiM wu to Mtign tin whob oIotip 







IMf} ta«^he4kl«wflii Imtmw, 
HM * ^Thid U 'dated on the I4th 
^ in tke 5tli^ ond 0th ymm of 
idlllr l^l&p aOid queen Mary, 

^IRt 111 wlioni tbj> present wntingf shall 
I, Maroelli's fWl, of Retelift miUw, 
Send gre^Pg ia our Lord God eveilasthig. 

Tiiomas Stepkins bath by 

his iodentuie, dated the SOtb dair of Apnl, in 
the 6th \ car ot king Edvard 6, lot to me the 
aaid Mait^Uas Hall on the west side 

nith the Tbamea widl tbereto belong- 
ing, with the foreland and poU tor 

one hundred and iwentv and eight yeare.: 
hDOV ye that I the said Maroeltus'HalJ, foi 
the anm of 30/. of good and lavfcil money of 
* -4 in hand pud have 

presents vemiaed^ releaseth and ab- 
^finoed^ tothe said John Steiduns, 
Ida ^he&s, dxeeutors and assigns, aU such 
^Sme, wht, title, interest, term of years, 
' 6fial0> ptoperty, elakn and demand, •wtiitA I, 
hr any person to my use, iitfro, or ought to 
have, or atany time shall to have 

jn, ^ fo four acres of marshognipnd, abut* 
tmg qsst on the green bank, or way ttoivg'h, 
itx^aorea leading un to Ratcliif way, which 
tM adjbineth to tne west side of the lands 
^the occn^ing of Roper; which said lands 
was mane over with tite leave and hcence of 
the said Thomas Ste|ikiiiB, to the nghjt wor- 
^pfui lor the tei ni or ifineto* 

Qpveyears; and on the field, in the 
dl^upting of John north on the 

livoches, and south of, jin, or to 

tito l^anies wall abnttiqg east 

on the south-vest nay, as alhraaid 
down to the loii-wator-mark of the river of 
Hiato^ So that neither I, 

my eieapntors or assigns, any right, ctaim, 
dsKtotod or 

fPiy part thereof hulfrotoali 

shall be irttedy excluded and 
fisbarred lor eve r 

4rt* /3ren. Here is a fine levied, Qpun* Tnn’ 
fi T^. they had bestnsk where that was found 
tpol lanotthat IbTged? 

[The Fine was read.] 

$>/. Gen^ Here is a recovery also, and a 

a to lead the uses; in which leeoveiy the 
da vouch Jasper Bill, who voucheth over 
tho eoitpiMni vouchee. 

[The Recovery wosread.] 

X. C. X Read your deed to lead theuaot* 
Clsfle Eeads.l * TIub indentmre made the 
vjgW^JrWl^, w Am £ra^ yprof^Mi 
rSiiBMOnr ■oar^.igvladjr EOanh^.liy tjbe 
BiuiudfFiMioewd 
« A».lMtWMQ 

«rtiM 

Ijj fwnflmriMilffil 
IamiAtotfc i o inAff ^ 



msvertodhAU - , 

‘ * ^by wife of entry our diMiin^^ 

' ^ bad against tbeaoid Machslhie and 

< John, before the oMn’k mueaty’s jusd^ 

* rf the Cemmito-FIsas at WMnhiator,lSr 

< that tune, being aesei^bgto tito tise oflb^dr 

* recoveries one hundred acrCd of 

* fresh marsh, within the parishes, towttoMK 

* Andct wasfiillyiigti^ 

* between the said parties, that the said iheo- 

* very should be to the iises-^’ 

Mr. WiHium. Mr. Banister, pti^, dfir,iMk 
upon this deed, and see whefiiea yeor ninae 
be to that deed or no f (Shewing him the Sur¬ 
render of Hall.) 

Bautstcr. This is my name. 

Mr. Wtlhamt, Was Mr. Knowles’s hand to 
that deed ?— Banuter, I eaanot idL 
Sei 3 . Pemberton, Did not he and yop put 
your bands together to it f 
Bmttter, I did not mike it, 1 didnot forge if. 
Pemberton. No, I do not think you M, 
you have not brains to do it,' 

Mr. WtUiams, Where did 3 DU find dhat 
deed? 

Serj. Pemberton^ Bow came you to pat yoifi* 
hand to itp 

L. C. J. Is it one of the deeds of purohasef 
Seij. Pembtrtm* Yes, it is; and thorefere 
we would know, since Btr. Knowles’s name is to 
it, how Itcanic there 

X C, J. Is It the snrrendtf made by Mar- 
oelkis Hall to John BtepkiosP 
Mr. fTiZ/iosir* Yes, my kud, it is. 

X. C. / Let me see it—his name, 1 hritore, 
has been tliere. 

Mr. WiUwme, Doyen know any thing of the 
rasing of it out f—Bantttor. No, not I. 

Mr. Willinm, You, Knowles, were yon at 
the finding of that deed ? 

Knmiet. 1 set my hsudto none hot what 1 

tound. 

X. C X But what do you say to that deed ? 
Knowki, 1 do DOtBememberthisdeedataU; 
1 cannot say any thing to it. 

JL C. X Wasyour name to it? 

Knovks* Here is my name, but 1 do not 
know who put it there. 

X. C. X Is that your writing. Banister ? 
JBamUer, That on the backside is. 

Mr. Wxlliom, Look into your note, that you 
may not out-run yourself. Why did you set 
yonr handto hf 

Bankter, I suppose it was one ef thi deeds 
fimnd there. 

Mr, Wt/ZtoiMs, How should Itesmethere? 
It belonged to tne purchaser. 

AtU Him. Now we shah gp to mMtor of 
recoid agaiii. Richard Hill, it seems fasihre 
the lease made to Marcellos HaUt Btoarad iido 
areoognieance in 4 Elis, thisis fotomded^ and 
that will shew it to be Riefaird Hlll^ snssto. 

Mr* Ptmk> Can you ol|fect try toigery ef 
raoords, prey ? 

Sa. G0 h. Fray Sir, look upon that (to the 
Whaess) j where did you mamme thatr 
Ifaiwml amUttiid IhihM tito Ro^ 





kiU k • twb . iiip y, 

•uvrlrngU^O'^. 
Jta>>«iEli>. i0dlm« teMbi^piwiMtilMn 

tli*6tli of Iprit^ in tbe wntiTj^r. 

AU. O0n. Wo win rmdmt 
mq^fui/tha tW oQooenm oor qmuM; for 
Upooiot hound it only in qasmntJMOw, (It 
wmA) 

Att, Om. Wat thit produced at Uie farmer 
Arinl, tlmfintirial f 

Suttoi^ N't, 1 think not io Michadmie 
term. 

SoL Gen. Then we thall tliew an iu^tiisidon 
upon a oommitBion of tewera. 

Att, Qen> The land in qoeation ia etcry font 
^ of it in the marth ; and that they mu^t ac¬ 
knowledge they have no title to. 

Mr. Wilham. This ia an inqni&ition which 
they produce, taken a commiaaion of ae^era. 
I deaire to know how that oomea to lie in a 
private hand, for It ia the original inqniaition, 
and ought to remain with the officer. 

Att, Gen. The whole mtereat of the inamb 
waa ours, thereforeit might well be left with os. 

8erj. Pemberton, Under iavOur, good Mr. 
Attorney, such tbinita should be kept by the 
clerk to the oommiasioners. 

Att. Gen, How many trials has this been 
produced atf 

Se^. Pemberton, With auhmiaaion, mv lord, 
this that they produce beiog an original, miay 
very well come under great anapicion, in re¬ 
gard It ought to be bniught in by the officer, 
to nhoae custody it ought to remain. 

Mr. WiUiama, It ia not a tiling of bare in 
tereat b<^twe('n party and party, but a thing 
that rooceriis the public, and tneretiu'e should 
be brought in the onioer'a custody. 

L. C J. Read it de bene eue; let us see 
what it is. 

Att. Gen. My lord, 1 would aak Mr button 
Was not this produced and read before the trial 
in Michaelmas* term la&t*.' 

Seaton. It was produced in court twelve 
years wo. 

Soi, Gen, Was it allowed as evidence ? 

Sutton. Yes, constantly. 

Att. Gen. Pray reful it. 

Mr. WMiam. Pray who has bad it in keep¬ 
ing all this while? 

Sutton. My lady Ivy brought it to me among 
her wntings at first. 

L.C.J. Read it. 

Clerk reudf ] ‘ The verdict and present- 
c moot of us thejuiors, as vrell of all defects, 

* aouoyanoes, witliiii the liiniU or 

< bounds of Wapping, and Wapjiing marsh 

Crash-mill to the mill at ICalclitr, that 
‘ is to say, the OOth of December, anno doni. 

* 1572, and in the 14th year of* the queen’s ma- 

* jest’s reign that now is 

* Ine names of the freebpldera^within Wap- 
‘ ping-marsh, and the Diiinbar of acrei^ cou- 

* tained withii|^e saiil marshy with all the 
‘naittoouf ‘ 




fis^S»wS»- 

*' Gsni« ^4' 

AH. 699*" ypiiviay iMf uveaa^grantdfoi 

Cltf^k. No onoMi npliktoKy mIK t Unnk* 
(Reads) < On cmi 

* tainiitg 06 acree’^^ls Iha4ft ? ; 

Att. Gefi, No,MtotltoOiM«ul«h 
Cferk reads,] ‘ Fivselioldm 5 oimptrori rod^ 
tsining tea acres, in ffietsnimof Johtt Bbdgeo 
and John Gee, John Shcfiklna, feot 
cels, ceoiaining twenty fierea, nt thoj|i||M 
of John booflSK, sM John Utatdiiog^ (Mm 
Rtepkins, gent One pared, contaiiAg 
acres, in tfaftteDmaor John Stophing. *Onr 
paf!|^i ootttakiingjwelye aenp, in ihstniite 
of Mbii Rm James, fredniM. 

Twophriidsi oootidrag ala iMit 
llsmintiigs and John Rfipklnq. One pirselii 
containing hue acre ahd an half, 

Roper. One parcel, oonteiDiiig six ncm% iri^ 
tlie tennis of wchard Roper. ^ 

* Altwhich parcela ha on tie east pan sf 

* Gravel-buia, containing sixty acres.* Thset 

here is somewhat iatenined and strock^mil 
again. * * 

Mr. Williami. This doth not efemesnt (hd,, 
churelK ' 

Jjtt. Gen, No more it doth not, as yon iWr 
iimeed; ffir they cannot claim any of IhO 
marsh. Now we shall shew a Wattant tbreo 
yearn after, from the omnmissiooersto survey. 

Clerk readh.] This is dated the 18di of July, 
in the 17tb year of the most prosperous leiga 
of our sovereign lady Eliaahetb, hy the grass 
of God, die. And it is dkected 

* To car well beloved John Stepkios and 

* John Osborn, surveyors. W hereasythe qiieeo’l 

* inqissty by a commission of sewenirbearip|r 

* date the 23d day of April, in tlie year m 

* her reign ; hath authorize ns to survey and*.^ 

* view from Buttolpha-wharf hy 

* St. KAtherine's, near the Tower sf London 

* unto RatcUiT-mill not 

* only to consider of the decays and mins of ^ 

* the same, but also to take order for the speedy 

* repsiring as to our discrctiouf 

*sbilU seem good * W c, therelorp^ 

* sufficiently infbemeJ of your wisdom and die* 

* cretioD, appoint you surveyors wiWpgv 

* and coniiiianding you, by virtos the sain 

* oommissinn t to see wbslftevtlie work 

* be accoiuplivhed according tp such 

* ordinances and deci^ as we have Appointed, 

* and from time to timip sbidl make and an- 

‘ point; and to see wno 

* we bave^jiriblc expenditor (br such sums of 

* money fhlrthepa^enhef wmkmen 

‘ may by yottr warrant be ffisbwrsed and payed 
‘ aocordipgly j^mid furthc^, we giieyoiipo^ir 

* and aMiborlty twgive ' toproyw 
‘ tor a compelseit and 

* sonqble priom, all workmea • Iwqts, 

* tors, Carts, carriages, yms, p 

f 2Q . 
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,M«aifMt) and (£r your wdoiBff.tliMiM 
iJte J*Wa»lffi«i«twarrMrt.’ . ~ « 

Afi. We eliall now go • itw fcrtlw, 

M1 <raicNi^ in the beginning, and Mew uml 
Win'mortgaged 

Wli ft fine was levied upon that mottffifh«L 
X/erikmils.} »This indentiHWfiiftile the 4tb 

* dav of June, in the 15th jrear of the miga of. 

sovereign lady Elinahotb, die. between 

* the right boiiourable air WilliamCecilt knight, 
^lord Burleigh, end lord high treasnrer of 

* £ng laud; we right honourablo and 

* one nt her highness’s most hononrabie privy- 
« oouociJ; sir Gilbert Gentrdj knighti her mn- 
*jesty’6 attorney-general, for and on behalf of 
«the queen’s majesty, and to her iiae» of the 

* one party, and John Stopkine * 

« Whereas William Pat one of the ^ere 
at and upon the deteitnioatioa of 
•^Mliocotmt, made and ended at the Sbth day 
or December iaiDdebied in the 

«S||im of 7,oq8/w 7s. lid. oh. And 

^whereas our said sovereign lady the queen 

* the 16th day of June, in the 

* 9th year of her reign, hatn commanded the 

* said'sir WilUam Cecil air Gilbert 

* Gerard, and sir Thomas BroinVy 
^ to take order from time to time 

* with so many of the debts owing, or that after 

* should be owing snu for the sure 

* payment and contentatioo of tliesaid sum of 

* 7«. lid. ob. covenanietli 

* with them the said that he the 

^said John Stepkins, bis heirs, esecntors 

* shall and will net only satisfy and 
*■ pay the said stun into the receipt aforesaid 

* but also for the better settlement 

*• shall and wiU make, and 

* cause to be made by one hne in 

* good form of law of, and in one 

* close within the parish 

* manor of Yewel and one great garden 

* And of, and in one tenement, with 

*' the appurtenances in now in the oc- 

* oupatioQ of John Stout; and 19 acres of 

* meadow in Wapping-marsh, parcel of the 

* said manor Richard Roper.’ 

Ati, Oen. Where is the copy of the fine ? 
Sutton. Here. 

CiprA reads.] ‘ This is the final cuncord/dcc. 

* Mens. Mich. 14 Kliz.^ 

Sol. Oen. This was afterwards re-granfed 
ft:om the crown ; and there is the its-grant. 

(Which beii^ under the great seal, and 
tested 6 Jiilii, Anno 7 Jacobi R^s, was read.) 

Ait. Gtn. Part of this maiw was by our 
ancestor conveyed to one East. 

^ L.(XJ* Ay, 1 have the nolhof such a oen- 
fayanee in nw notes of the Isstirial. 

^Att G€n. Mr. Sutton, it thata true copy f 
" “ Yea, it is. 

ri/Aosil. A copy of what? Where did 
__jinijicit,Sir? * 

!^4taie Bolls Chipih 
f Aft. Um. BiseaMiedt and 1 hope 
|oa do 1191 lUak the meecd k foif ed, Mr. 


Nr. Wtlhsma I (mow act whab yae ftr||e 
or 4o Bot^ ftige I pray read ih lat na She 
-wbatHis. 

nlie ODpy of a deed enroUedi dated 97 , 

3 Elis, was read.) 

£ C. X Then tlio next tbtiig that you pro¬ 
duced, was a bond, dated the SOth of Jaoaeiyiv 

4 Elk. wherein Stepkins was bound to Splashy 
who was adminiatrator of Vjvold aid8alrefi» 
upon the reoogiikance of Hillto them. 

Ait. Gen. we did so, my lord; hot that 
>va eannot now readily find, 1 think: hacii 
however is ^inola’s discharge. 

Clerk. * Ims is signed by me Benedict 
‘ nola,*and dated the 25th of Feb. 1561.* 

Alt. Gen. Here is the bond^read the condi¬ 
tion of it, though it is not materiel. 

X, C. X That is true ; but a was read *(be 
last time,. 1 find by my notes. 

Clerk. This is a bond of SOOf. Tbecondi' 
tion of this obligation is such, That wherm 
one recognizance, made and entered by Ba- 

* chard Hill S Dec. in the S2d year of 

* the late king Henry 8. taken and atduiow- 
' ledg^.* 

Alt. Gen. There is enough, for itmak^ not 
all to the purpose, but to confirm the belief of 
our purchase. Here is also Jasper Hill’s re¬ 
ceipt of the purchase-money. 

C7cr^ reads.] This is dated the 28tili of Ja¬ 
nuary, in the 13th year of queen Elizahetli. 

' Be it known unto all men by these presents, 

* that 1 Jasper Hill, of Wormley ha^ o 

* ha<i before the ensealiiig hereof, of Macheliiie ^ 

* and John Htepkins for the discharge 

< of a certain statute the full sum of 

' 13384 of lawful money of England, in full sa* 

< tisfactiop and payment of all such purchase- 
‘ moneys.’ 

Att, Gen. Then the ICth of August, 13 Ja¬ 
cobi, Fox conveyed to Johu Btepktns; but 
that is left at home. 

L. C. X Well, then there is an end of that; 
what do you do next ? 

Ail Gen. We have done with our evidence 
by deeds and Uy records, and now we shall coma 
to our evidence by witnesses, viva voce. And 
first we shall begin witliMr. Kjiowles; who will 
prove the value of the land by the rents, 
and particularly what the rents are of Dernfok 
Hills. 

X C. X Prove what you will. 

AtL Gen. Mr. Knowlea^ have you rtceited 
the Dean’s rents T i 

Knowles. For tho use of Mr. Noale 1 have. 
.Ml Gen. What are the rents of the east side 
of Cock-hill?— Knowles. About 100/. a year. 
Sol. Gen. What are they ? 

Knowles* Houses. 

Att. Gen. All houses ? 

Knowles, Some houses, some gtound-ients. 
Att. Oen. What is the rack-rent ? 

Knowles. About 1004 a year. 

Mr. Wi//»afn#, Which bouses do yoamsak 
of, Mr. Knowles ? ^ 

Knowles. On easiHudo JKkck-hilli 
, Atl, Oen. Dp you know the Lynebos ? 
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Cuvfei. Y«f,Ido. 

Otn. Who rmiFes tht ruMi «f ihilt 
.ground?— UncmU^, Mr. Neale did. 

Mu Gen Have you recairdd Aa mA of 
• die twenty acres? 

Knowlat, Yes, for Mr. Neale 1 ba^. 

Au. Om. These thiee together, whaC are 
daw oil About £0^0/. a year. 

ML Gen, AU this the diiireh, of J^al’a 
liaifbesideethe lands w queilioB. 

Mr. Wihamt. You say that part is worth 
lOOi. sycarf^JiCnow/M. Ycg. 

''Sen. StHHger, How much lapd mioht it 
eoDtain ? 

Knmiet, Itisa matter of the leaffth of the 
hall. ® 

X. C. J, And bow broad is it ? 

Knowla, Not rery bread. 

Att Gen, Now tnen to come to the lands in 
question ; do you know Mannei's-street ? 

Knawlet, Yae, 

An, Gen, Who is hi possession of that, and 
receives the rents ot it f-^Knowlei, Mr. Ni^e. 

Alt, Gen. What say you to Griffin’s-alley ? 

Knomki, Some of it is m mortgage; Mr. | 
Babington had it, but for Mr. Neale *0 use. 

All, Gen, What say yon to the water- 
house? 

Knowles. That Mr. Neale himself has. 

Alt, Gen These are the things in question; 
do you know that which is csIIm New— ? 

KnmUt. That m Mr. Neale’s too. 

Sol. Gen* Our leaae of 138 jeanexpired hot 
in the year IdIflU ^ 

till then, ahddHhi it AOt dll 1883 ; and that 
answereth UidiR|Ktoeasion. 

Alt, Gen. Noir we shall call our witnesses 
to prove it laan^-ground. Swear Thomas 
Hughos* (Wbieh was done.)—Do you know 
Wapping-marsli t^Hughes, Yes, 

Ao/. Gin. Do you know the houses in 
question ? i 

Hughes. Which houses ? * | 

Sol. Gen. The houses now in suit for P | 

Hughes, Yes, I do. 

Att. Gen, How long have you known them ? 

Hughes, There was nohousea when 1 knew 
it ftrbt. 

Alt, Gen. Do you know Cock hill? 

Hughes, Yes 

Att, Gen, Do you know Foze’e lane ? 

Hughes, Yes ; 1 did know it before it was 
built. 

Att. Gem. Did you know the houses that lay 
01 the east side of Foxe’s-lane? 

Hughes. What houses there? 

Att. Gen, Did you know aay houses there 
formerly? 

Hughes. I know not what you mean. 

Att. Gen, 1 ask you again, do you know 
Poxe’s-lane ? 

Httgksi. Yea; ilwaaa bank before it was 
built. 

Mr. Pomit. Do you know the Lynohes ? 

ML Oen. Nay, letuaaik hut uneatonoe, 
pray. 1 will you a plun question; did 
yod know theaumbsi^ bnihi^on? 


MAgm. Mb mat I did. 

AIL Gin. llowdmdid«hemaiah.mottiididf 
JSughes. Tp CocdldiiiJ eastward, as far ii 
the broad hridgo} wesiwatd, asdhr aaFoaeV 


Att. Oen. Was all i|mt maish-gtound? 

Huf^ fheriaerofThamesdld flow round 
about ft, add there wetohqgi, trees end bullies, 
and such things. 

Seri. Lutwick. Did you fcwsw the place 
where RatcUff mill stood? 

Ifttfdei.'^Accordtiigton^ort 1 did. 

Ser|. Lutwtek, Ay, when was that ? 

Hueha. Just at BdUwbarf. 

Sen. Latwuk, *Upon wIncIi 'side of Cotih 
hill ?^Hkghes. In Shadwell Hmdet. 

Att. Gen. That» nght. 

Mr. Powis. Wai that like the other end of 
the marsh ? 


Hughes. The rieer came In there wholly. 
Seig. Lutu ieh. At high flood doea the welar 
come iu there at this time? ' 

Hughes. It did at every tide high and loir 
formerly, now it is darn’d «p* 

L C J. Did the tide come x|pto thatyoe 
call Foze’s-lane ?— Hughes, Yea. 

L, C, J, Then that makes an Ond of Sid 


question: it cannot be as you say. 

Att.Ccn, How so, my lord ? 

L. C, J How could It be an ovenAioi-nfllt ? 
How could the mill be turned hot with the 
tide ? w 


Att. Oen, Their evidence makes it appear 
f.uch by the leaden trough, which t« an instm- 
roent beloogingonly to an overshot-miU? 

L. C. J. Tell me of tlie leaden trough, 
Mr Attorney; low you upon the survey you 
produced, and take notice of the last paiagraph, 
and there you will find the words, * Prox’ ad- 
*jacent* cmdam tenemento,’ &c. what make 
you of that ? 

Att, Grn Pray, my lord, let it be read. 

L.C.J. 1 a ill in the mean time ask your 
witness a question. Friend, thou seeini‘st to 
be a man that understamU something Thou 
sayeat Foxe’s-faue was a bank before it was 
built, and the tide before that tune came up in 
that bank, both high and lou. Now sappoae 
there had been a mill in that ground, how 
should it have been dmen ? ^ 

Hughes, I will tell your honour: Mylor^ 
by re|Mrt, and I suppose itmay be true, tne wilt 
stood all the tide or flood, and when the flood 
was at high water, there was a dam Which kept 
it in, and it went out agum at ebb-tuhS MMl so 
the mill was drove. 

£• C. J Tliene is your overshot^mill gone 
then, Mr. Attorney* 

Att, Gen. IPever aeten or eight aerrs of 
ground can be AS appafCanances of a nail, 1 
should niiich wnuder^ 

L, C. J. Mt- Attorney, 1 cs!n toll you of a 
mill wet Sgaiiiat'SilB place, which I mywif, 
and we all can remember? AH the estate awS 
it was m the Trapa fcmii/, be was 
cfour house ^ail the water that dfi»^ that owl, 
aiiA two cr thme that serve tbit aitte of 
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the river, is tak€0 in as tbe ^decomet in, and 
is |ient m aa ba nys by a dam; anrl wlientbey 
«»pen tl^ the mill turnseback ag-ain. For I 
^otild iluD have all these thingfs, that seem to 
be dark, cleared by the way as they go- I witi 
MipiiOse all tbe records you Jiave read to be 
fiffbt, and that it is called RatcJiflT-Mill, and 
^ then there is the Alill hank, and tbe Hilly-bank, 
and the Hilly-way; it is plain then, there was 
a Mill-hank, or a Hilly-bank, or whatever you 
call it. It so falls out that the thing now in 
uestion is made plain upon your own evi- 
ence, tiiere was really ponds and i^utters, and 
those things that were to satisfy the mill. 
This mill conies to be plucked doivn and the 
ponds and all tbe sluices come now to be built 
upon; this is not like your inarsh-gremnd that' 
is on the a^estern (larl of tbe bank, bat it is a 
parcel of mrare or marsh, os the pond and the 
cMt stifled up by those things, that till such 
time as the mill was taken away were recep¬ 
tacles for tc» pen up the water that came in with 
the tide. bat is the meaning of those words 
in the sun ey that I spoke of before, and the 
several tenements aiitl orchards, and ponds, and 
sewers, 6ic. and all'those tbines ? Would you 
have it that this should all point to the scite of 
ilie mill, as though all the boundanesi should 
extend to the east-end of tbe mill ? 

Neij. AVM‘««cr. • That was the reason why I 
asked hut now, how hig the whole wu!&? 

L, C. And will, what you would have, 
Mr. Attorney, a ilitoli or two, ever answer the 
words in tbe suney ? 

Att. Gen. Nfci* will all their words amount 
fo divers closes of ground, this must make 
in the whole. 

Sot. Gen. 'fheir fwTuty acres elsewhere an¬ 
swers all they can claim. 

J-. C. J. fiut this >ou yourself say is the 
Iderricks-lulls, in the survey ; and you do take 
it, as s(K)n as the mill was pulled down in one 
]dace, it was set up in another. 

Alt. Gen. Altor h»» had taken our long lease 
lie erecteil one, we say, ufiou onr ground; for 
he had ]iulled liown Uio old mill, and lett that 
to Carter. 

So/. Of a. My lord, it is plain, that the old 
mill and the new; mill were not upon the same 
ground, from Cairtcr’s lease. 

X C. X Mr. Hjlicitor, you indeetl agree 
among yourselves that it is plain, hut alas! the 
fact is (piite contrary’. 

Serj. Maynard. My lord, wo do make our 
ai^umeiit for the defendant’s title as your lord- 
Cihip does appreliend it. 'The boundaries to- 
vanls the east is made the mill and Uatcliff- 
Town. This place that contains seven acres, 
though it had passages for the #al( r, is not the 
null, aod U can never he, tliat so much ground 
COB be reckoned to be lauds belonging to the 
milk: 4t is the mill itself that is the east bonnd. 

. X. C. /. VOf it is tbe mill and the milhbank, 
brother. ♦ 

SS^j. Maynard, ITitb submissioD, my lord, 
it is llatditf^MilJ. 

X. C, X Isibere no HUIr|bank in any of the 

dteils? 


Maynard. that I remember. 

X. C. J. At tite pari] of my dworetiiNi be 
that, brother. 

Serj. Maynard- Take it to he so aa your 
lortlship says, that thm k mention of a Mfilik 
^nk, tliat camiot lie eaatf for it lietb in a little 
pond. 

L. C, J. Good brother, let ue not pimslethat 
%vhich is as plain as that the sun shines. Vhe 
controversy is about all the west part of Foiteh^ 
lane. 

Att. Gen. No, it is tbe east bound that we 
contend for. ■ ^ 

X. C. J- Mr. Attorney, if you will mistake 
tlie point, I cannot help it, 1 assure you 1 do 
not. Pray lake nf)tice of it, it is colled ISO 
acres in your act of parliament. 

Att. Oen. Yes, my lewd, ISO acres. 

L. C. J. Now then the cast of your land by 
your own .shewing is Mill-l>ank; the esai of 
Mill-bank h the mill, whereas the west part Is 
Nl. Katherine’s, so all year detnls and i*erords 
say ; hut the cast part ut' the land is Mill-bank. 

Serj. Mustard. No, my lord, llutcliff-ntill. 

X. C. J. lint I say, Ay, brother. Then how 
broad doth Foxt’s-luiie extend 

Att. Gen. It is reckoned 30 foot in Carter’s 
lease, 1 think. 

L. C. J. 'fhat is a lease that 1 pcrceii c there 
is sonic controversy about, therefore 1 do not so 
iiiucli iiiiiid that; it is a [icrcli of land, 1 think, 
in some of \ our evidences. • 

A/t. Gen. W here Foxe’s-lana is, is the four 
acres that were surrendered khat being 
the west bound of the eleven where then 
are the other se^en ? 

X. C. J. Head the deed-poll bgidn, the par¬ 
ticulars and bounds otily. 

Clerk reads.] * All those my four-and- 
twenty acres and an half-—’ 

Alt, Gen. The East bound your lordship 
sees is the null; now your lordship makes an 
objection, that if it were as wc say, an overshot 
tiull, it could not have been driven— 

X. C. J. Do not, pray, make any silly’ ob- 
jtfCtion for me, ami then think to an.^we.r U. 1 
tell you 1 do say, that it is impossible there 
coiilfi be any mill tlirre hut a tide-mill: tbe 
thing is us plain. Mr. Attorney, as any thing 
in the world cau be; go on with your evi¬ 
dence. 

Sol. Gen. Pray swear John Sonicrl\».— 

E Which Has done.]—How long have you 
nown the place in question ? 

Somer/y. I have known it about 27 or 2B 
years. 

Att, Gen. Do you know where the mill 
stood, or was reported to stand ^ 

Somerly. I know w hore it was reported to 
stand, but I never knew the mill inyseil, it was 
demolished before ray time, 

Att. Gen. Where wasjireported to stand ? 
Homrrly. As it was reported it stood alxiut 
lialf tbe length of the hall off the bank, rather 
loaning to the river of Thames than tbe high¬ 
way. 

Att. Gen. Where was the way to thwiaiU f 

6Wr/y. AtCook-hiUi 
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L. C. J. Thatyonrowiiaridencewy wuon 
the WesUside of the mill. 

AtL Gen, Did you know Sbndwell ? 

Smfriif- I knowthatthat is called Sbadwell. 
Do you mean the well? 

Att, Gen, Yes! bow far is the well from 
Cock-hill? 

Somerh, Half the length of the hall. 

Mr. WilUame, Ilow far is it East of Foxe’s- 
lane. 

Smerly, Truly 1 cannot well tell. 

L, C, J. The (question is, whether that be 
the well that is mentioned in the evidences ? 

Somrly, [ never knew any otlier well; 1 
paid for tilling of it up. 

Mr. WiUiamt. What was it? Was it note 
pond formerly ? 

Sumerfy. It was a Well; 

Att, Gen, What was it culled ? 

Samerly, Hhadwell it was called, 1 knew no 
other name it had; and that well was wharfed 
a^ut, and there was a piece of wood about six 
foot long put into it, and it was on the side of 
the hill; a cooper had it in his possession, and 
he used to put tiis hoops into it. 

Att, Oe». Du you remember tlie ditch that 
run under the Lynches ? 

Somerli/. 1 remember there was a ditch tliat 
run a long way; there wei-e three or four 
bridges over it. 

Mr. Witliams. Was that a wide ditch ? 

Someth/, It had planks to go over, and it 
was a deep ditch. 

Att. Gen. When you knew it, did cattle 
feed there ?— Somrr/t/, Not in my time. 

Sol. Gen. When you first knew that well, 
was it reputetl an ancient well P 

Somerli/. 1 kne\% if not till 1 came to buy it. 

Att. Gen. What do you know of the raising 
of Fox’s lane ? 

Somerlt/, I lived there 26 years ago, and in 
the time since 1 Jived in it, it is raised the 
length of iny stick and more; for when the 
tide came in strong, it used to drive stones and 

i danks in at the w'iiidows. There was a water- 
louse erected upon Wapping-waTl, and they 
went to lay pipes along the street, but they 
could not lay them there, for they found great 
pieces of timber, and other things in the ground 
that hindered it; and upon tliat they raised the 
ground. 

Mr. Williams, Was not there a dam made 
at the end of Fox’s lane to keep out the tide ? 
Someth/, I never knew of any. 

L, C. J. Was not Fox’s-lane reputed an an¬ 
cient wav ? 

SujNcr/j/, T suppose they were continually 
paving it to raise it higher and higher. 

Att, Oen. When you knew it first, was it 
higher than the marsh ? 

Somerly, It was all built when I came thither. 
It is six yards higher at one cud than the 
other. 

Att, Gen. Swear John Holmes.—[W^hicli 
was done.]—Do you know the houses in 
i^ucstion, between ^bx’s-lane and Cock*lull ? 
Holmes, Yes* 


Att, Oen, How long have you known it ? 

Holmes. I have known the place a matter of 
28 yean ®r more. ^ 

Att. Gen. Did you know it before it was 
built? 

Holmes, No, 1 did not take notice of it, to say 
notice. ^ 

Alt, Gen. Do yon know that place that is 
called Shadwell ?— Holmes, No. 

Sol. Gen. What do you know of the raising 
of Fox’s-lane? 

' Holmes. 1 never did know of raising tlie lane. 

Alt. Gen. Not at all? 

L. C, J. Was it not all the time you knew 
it a common passage ? 

Holmes. Yes, a common highway. 

L, C, J, Shew, if you can, that there was 
any highway from North to South, but Fox’s- 
lane. 

Att. Gen. Do you know Cock-bill ? 

Holmes. That is quite off fnim it. 

L. C. J. l«ct me ask you a question. Sup^ 
pose you w'ere to go for tlie purpose from Shad- 
well down to the river of Thames, would you 
go to Cock-liill or Fox’s lane ? 

Holmes, If 1 had occasion to go ilowu to 
Pelican-stairs, then I would go to Fo\’s-lane; 
but if 1 W'ere to goto Bell-wharf, 1 would go to 
Cock'hill. 

L. C. J. That is quite another way. 

Sol. Gen. It is southward of Cock-hill, 
where the mill stood. 

Att, Gen. That adjoined just upon the way. 

Sol. Gen. Doth not CocJk-liill lead to the 
Tliaines ? 

Holmes. Cock-hill is the first beginning of 
the going down to Bell - wharf. 

Sol. Gcn . Siv ear Eleanor Barefoot, and Mary 
Day. [Eleanor Barefoot was sworn.] Do you 
know Fox’s Jano ^ 

Barefoot. Yes, 1 know it very well. 

Att. Gen, How' long tiave^ou known it? 

Barcjflol. Threescore and almost six yeara. 

Att, Gen. Tiieu you knew it before it was 
built?— Barefoot Ves. 

Att, Gen, Did you know the old mill ? 

Ba: efoot. Who, Sir ? 

Atl. Gen. Do you remember who first built 
there?— huirfoot. I oant.ot tell. 

Atl. Gen. Pray, when you kn^w it first, 
what was it, and who’s? 

Barefoot. Ji wa.s a mursh-ground from 
Cock-hill to Fcnnt'r’s lield, it was cminted and 
known to be Mr. Mlepkins’s '; he was a great 
freeholder, and owmer of all the ground iqi to 
Ea.st-Smith field. 

L. C J. How? Why is i>ot ilie Lynches 
between Cock-hill and ^t. Katherines? ' 

Barefoot. The upper grountl was only lie-* 
longing to the deaii of Mt. Paul’s. 

L C, J. Do you remember that which is 
now called F*»x*s lane ?— Barefoot. Yes. 

L. C. J. Was it a lane at that time? 

Barefoot. Yes, it was. 

Att!Gen. Do you nunember how the watec 
came in there?—Btf/c/boL Vos. 

Att, Gen, Did it comt up to the bank r 
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Barefoot, At high tides it came over, so ikoi 
.nonecoiilAuast. 

Xte C.,J, Bat at common tides? 

Barefoot, It came at common tides till it was 
raBed. 

L. C. X But it was an usual passage ior carts 
and carriages ?— Barefoot, \ en. 

Att. Gefi, How was the mill driven that was 

Barefoot. There was a miU in my time that 
went with the tide, and all the water that came 
d^Q from that mill came into a pond, and so 
to the mill-dam, and so drove this mill. 

X. C, X Which mill dost thou speak of? 
Didst thou know liatcliff-Mill? 

Att. Gen, Did you kuow Cook-hill mill ? 

^ Barrfoot. Yes, that 1 speak of. 

L, C. X And how was it driven, dost thou 
say? 

Barefoot, It was driven by the water that 
came from the river iu a sluice. 

V L.C. X it came out of the Thames ? 

Barefoot. Yes ; with the tide. 

i. C. J, How did it run ? 

Barefott It had a great huge sloicc. 

Mr. wis. Was that in tlie J«ynch>ditch, 
or other way ?— Bart foot. It ran int(» a pood. 

Att. Gan. Where did that pond stand ? 

Barefoot. In New Gravel lane. 

Att. Gen. Where was the luad of the pond ? 

Burcfool. It ut Tit out With the tide. 

Mr. Tl'i//iw/ns- t^'he^e^* 

Bonja)/. Ihawe^'n the siif ef and th" mill. 

Aif. Ocn. l-iow near was ihe pnnrl to Fox’s 
lane ?— Bunfimt . A ip»arter ni‘ a mile off 

Mr. WiUtains. W est of Fox s lane. 

Yes. 

Ait. (irn. Do jou know Green-bank? 

Bart f00*. Yes. 

Alt. Gen. How far is tliat from Fox’s lane ? 

Barefoot. Half a mile off. 

Att. Gen. Did you know the well called 
Bhadwetl ?— Barefoot. YiiS, I did. 

Sol. Gen. On which side of Fox’s-lane did 
Bhadwell stanil ? 

Barefoot, It was between the mill and 
Broad* Bridge ; eastward of Broad-bridgi;. 

Att, Gen, How far was it from the mill? 

Barefoat, A pretty way. 

Att, Gen, How far do you think? 

Barefoot. About 40 or 60 foot : the well was 
between the mill, I say, and Broad - bridge; 
Fox’s-lane stood west. 

. X. C. J. When you knew Fox’s lane first, 
what w'as it between the Lynches on the north, 
and the Thames on the south ? 

Barefoot. A place for carts and horses to go, 

:: Alt. Gen. And yon sav it was all marsh- 
groimcl from Cock-hill to hi. Katherines ? 

Barefoot. Yes, it was all a low ground. 

Att'Gm, Whose ground was it counted to 
be?— Bartfoot. Mr. Stepldns’s. 

Att, Gen, Hadlhedeiiii ever any thing to 
do there ? 

Bartfoot, ^be upper groond was the dean of 
PanfV bat the lower-groiaid was Mr. Step- 
kius’s. ’. 


Mr. WiUjiam, Was there a hridge aver the 
Lynch-ditch at the end of FoK*e lane? 

Bartfoot, Thei« wu a bridge and a osti- 
way. 

L.C,J, Do you know it was mareh^groOnd 
on the oast aide of Fox’s laoe ? Did it ever lie 
under water ? ^ ^ 

Bartfoot, At high tides and such as that^ it 
was overflowed. 

X. C. X But at common tides did it uso to 
go over Fox’s lane? 

Bartfoot. 1 cannot tell that truly, it it naw 
i-aiscd very high, it was much lower; but 1 am 
sure the tide sometimes came beyond. 

Att, Gen. When the water was in the great 
pond, did not it come by the Lynch ditch? 

Bartfoot, It came out of the Thames. 

X. C*. X Do you remember any way that 
led up to the Lynches by the welt ? 

Barefoot. The Lynches did not belong to 
Mr. Btepkins; there was the mill. 

X. C. X But answer me, was tliere any w ay 
that went up to the Lynches hy the well ? 

Barefoot. There was no passage to go 
through but at Fox’s-lane. 

Att. Gen. Was there not a way at Cock- 
hill? 

X. C. X That is farther east than the mill. 

Att. Gen. Shadwcll is the bounds of our 
laud. 

X. C. J. But VK here is that ? That is the 
qnestioti, Mr. Attorney. I remember what the 
vi'umaii Saul indeed the last time, if there were 
as many wells as there were panes in the glass- 
wituh^w here, that was tlie right well. But 
that will not decide the controversy. 

Att. Gen. Swear Austin Cope.-[Which 

was done.]-Do you know Cock-hilt ? 

Cope. Yes, I do. 

Att. Gen, Did you not know a miU that was 
at Katcliff 

Cope. There was one at Bell-whaif. 

X. C. X How long ago is it, that you re- 
memlier it ? 

Cope. Threescore years ago. 

X. C. J. How was that mill driven ? 

Cope. With the tide. 

Alt, Gen. Where did the tide come in ? 

Cope. At Frying*pan stairs. 

Alt. Gen, Whither did it go ? 

Cope. It went into the dam, and so drove the 
mill. There w'as an iron-mill built by one 
White twenty years afler. 

X. C. X How far did the tide go up from 
RatcUfl-mil) westward ? 

Att. Gen. As near as you dan remember, 
what was it that stopped the tide ? 

X. C. J, Ay, liow far did the tide go before 
it stopped ? 

Cope, Almost as far as New Gravd-lanc. 

X. C. X Did the tide ootne up as flirns 
Fox’s-lane? 

Cope, It flowed over at some tides. 

X. C. X What did it at usual and Comnon 
and ordinary tides ? 

Cope. It never came so high. 

Att, Gen, How high did it oome tbant^ 
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Att, Gen. 1b it raised? 


V Cppe. Hard by it canui. 

AU.Oen. Hew near? 

Cepe. Within fbrt|hdbot open reasonable 
tides. 


Cope. Yes; ei^ht or nine foot. ^ 

Att. Gen. What was the reason of it& beinz 
raised? ^ 


AU. Gen. And did that help to tom this raUl ? 

C( 9 >e. Yes; it went to the dam, and so it 
drove it. 

jL. C. J. Where was your way from'north to 
sooth ?—CcyDs. At Fox*s-lane. 

' Att. Gen, Was there a bridge there, over 
which the carts went into the lane, under 
which the water did run ? 

. Copt. Yes, there was. 

L. C. J. What is it that lies beyond the miU ? 

Cope. Katcliff-town. 

L. €. J. Which was further eastward, Cock- 
hill or the mill ?— Cope. Cock-hill. 

JL C« J. So it is by your own map; and 
then where can the mill>bank be but Fox’s- 
lane ? 

Att. Gen. Shadwell is our bounds. 

L. C. J. Robin Hood upon Greendale stood; 
tlir refore this must be your land: that is all 
the argument 1 can make of it. Your boun- 
«iaties do make it as plain as the nose in a 
man's lace. 

Alt. Gen. Swear Mr. Hoi well.—[Which 
was done.]—How long have you known this 
place, the lands in question ? 

lJul. Not above a year. 

L. C. J. He is j'our surveyor. 1 think. 

Ait. Gen. He is so. my lord. Pray, you 
whicli way did the water go? 

Cope. Westward. 

J.. C. J. Rut \\hioh way did you use to go 
to tlic river from the Lynches? 

O^pc. We stnnclimes went the lower wa}'^, 
and sometimes the liighev way. 

J. C. .7. Whicli was the higher way ? 

Cope. Rate! ifi-Highway. 

Jj. C. J. And which was the lower way? 

Cope. Through Wafiping and Shadwell: 
Sha lwell is the lower way. 

L. C.J. Thou talkest of the north-west 
way ; hut if \ ou were to go direclly from north 
to south, wltich way would you have gone? 

Cope. Down Cock-hill, or down Broad- 
bridge. 

L. C. J. Where is that? 

Cope. Beyond Cock-hill. 

L. C. J. \\ hereabouts is it? 

Cope. Within a little of Fox*s lane. 

L. C. J. When you went down Cock-bill, 
Upon which hand did you leave the mill ? 

Cttpc. Jf 1 went the lower way, 1 left the 
mill on the left-hand. 

L. C. J. But when you w^t the higher 
way dow n Cock-hill ? 

Cope. Then we left the mill behind us. 

L. C. J. What ddst thou mean by behind 
thee?—-Cojie. 1 left it north. 

X. C.J. That could never be, man. 

Att. Gen. Yes, my lord, lie is right. 

X. C. J. But I say he is not right, Mr. At¬ 
torney, ibr Cock-hill is north of the mill. 

Att. Gen. Cope, do you ksiow Fox’s^lane? 

C(fp. Yes, very well. 


Cope. It was not fitting for carts to go over 
X. C.J. Why so? 

Cope. The water came upon it. 

Att. Gen. And then to come m the admea¬ 
surement, taking in the place in question, it 
makes just 130 acres, wnich is our number, 
and DO more. 

X. C. J. Then you will leave the dean wit* 
thing. 

Att, Gen. Yes, he has 2000/. g-year. 

X. C.J. Where? 

Att. Gen. In the east, beyond this place* 

X. C. J. Why, would you have any of the 
land that belong to the mill ? 

Att. Gen. We claim this as marsh-land; 
which they have nothing to do with, and the 
number of acres will not be answered without 
it. Mr. Holwell, have you admeasured the 
marsh?—flb/. Yes; 1 have, Sir. 

Att. Gen. From whence did you liegin? 

Hoi. From Hennitage-Dock. 

Att.Ge,n. Wit bin what bounds? 
lloL. ^'hat which they call the Lynches and 
the mar^ih to St. Katherine’s from the well ? 
Alt. G. n. And how ranch doth it make? 

Hoi. Resides the well and the Lyndies, I 
hud it somethin?; above 130 acres. 

L. C. J. Srunvwhat above, how much pr’y''- 
theep— Hoi. Not an acre above. 

Mr. Williams. Pray, ISir, how many acres 
li< > f ,isl of Gravel-lane P 

Hoi. Resides the well and the l^^nches, I 
can make hut fifty iiores and an IwII" 

X. C, J. Where did von reckon up the 
whole ? 

Att, Gen. To make up ttie 130 acres, ha 
took in the mill ami all. 

X. C. J. That is \vT^ well. 

Att. Gen. Wliy, my lord, it is no more than 
ISO acres, and so much we must have. 

X. C. J. liOok into the survey that you pro¬ 
duced, and see what that says ; besides all— 
Att. Gen. Those lie eastward of the mill. 

X. C. J. Pray, did you measure the wall ? 
Hoi. IVapping wall is 20 acres. 

Att. Gen, If they will consent, the jury 
shall have the survey with them. , 

Mr. Willifuns. With all our hearts, let them 
have it. 

X. C. J. Gentlemen, both sides consent, you 
shall have the sui-vey with you; but w ithout 
that consent you could not have bad it, it not 
being under seal. 

Att, Gen. Then we desire our last verdict 
may be read. M r. Sutton, was it a verdict upon 
fulf evidence ?— Sutton. Yes, Sir. 

Att. Gen, How many hours did it last ? 
Sutton. Five or six. 

Att. Gen. Was there a view in it ? 

Sutton. There was so. 

X. C. J. Bead it. (Which was done). Mr. 
Bojwell,' how much, pray, is the land between 
Fox’s-Iane and the mill r 
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hoL Below tbe Lynches I find it to be 
seven acres and an halt'. 

JL, C. J, Can you expect then that all those 
words of g^ardeus, oifhanls, (See. should be an¬ 
swered under seven acres and an halt ? Be¬ 
sides, the lirst and ancient reservation of rent 
was jo/, a-year; after, it was increased to 10/. 
a-y ear, and it doth appear the mill turned to so 
■ little account, that it was pulled down, and so 
the land was to answer the rent; which, for a 
ground-rent upon a church lease, in those 
days, was very great. Have you done now i* 
inn. We have done for the present, 
my lord. 

L. C. J. What say you to it then for the 
plaii'itid', gentleineu i* 

.Scij. Stringer. May it please your lordship, 
and you gentiemeu of the jury ; if we should 
give no further evidence at all than what we 
have already given, hut leave it upon this, 1 
dare affirm it plainly appears that they have 
no title at all to this land. As to their last 
pi.' cc of evidence 1 would first give an answer 
to that, and that is thcii* rermet; and that 
which 1 would observe upon it, and say to it, is 
this ; it was a verdict obtained upon forged 
deeds: deeds found, as is pretended, and as 
you hav^e heard from their two special vvit- 
ucsses, in a very extraordinary manner, found 
in a garret. But by what art prepared, and 
^that they arc forged, 1 question not but wc 
shall give you satisfaction. But besides, as to 
their admeasurement, it seems as they would 
have it, 130 acres is the question about tbe ex¬ 
tent of the marsh. So much they claim; and 
wesliall bring two surveyors that will give 
you an account upon tlicir oaths, that between 
iVtx's lane, w hich we say is the west boundary 
of our laud, and the east of theirs, and Her¬ 
mitage D«)ck, where the marsh ends, there is 
above 1^0 acres; and so they do not want 
their number. For all the evidence that they 
have given out of records, we agree tliem 
to he us they say ; and by that agreement shall 
do ourselves no harm at alL for they all do 
confirm our assertion. They place the eastern 
hound of the iiiar.ih at Ratchff town ; now at 
Fox’s-iane doth Ifatclifi-town begin. Tlie art 
has been to confound the cause by puzzling 
boundaries, w hen it is a plaui, apparent mis¬ 
take they run upon ; and indeed I may very 
well say, a wilful one too. They would have 
us confine all to u mill and a little ditch, when 
there are at least seven acres always enjoyed 
with it, and ail culled the mill; which had a 
pond, gardens, orchards, tenements, &c. And 
DOW tliere are very large drama necessarily 
made, to keep the water troin annoying the iu- 
habitanls, and to carry it aw ay. But tor a fur¬ 
ther evidence of our title, we shall first prove, 
that.iipon'a bill exhibited in the Exchequer by 
]|^« Attorney Oenei'al, against Stepkius their 
as^tor, to know what iucroocbinents had 
been made, what belonged to the dean of Pauf s, 
and what to Mr. Btepkius, are fully set out. 
There it is proved, that the bounds of the marsh 
were Wapping-wall, alias Fox's-lane. The 


marsh was eontiniuilly overflown with water; 
but now in our ground there was a great many 
ditches and places to Jmep the water tor the 
service of the mill. When we came to builil 
upon our ground, w'hich was 15 Jacobi, (then it 
b^aii) then he brought an action, and did 
pretend that we did iticroach tbe wall some¬ 
what into the marsh ; there vve had a verdict 
upon a view, and after a non-suit upon full evi¬ 
dence. TJtere was likewise a bill exhibited in 
chancery against Stepkins the father; wherein 
the bounds arc set foith, and he in his answer 
particularly enumerates the boundaries. And 
It ha.s been constantly the reputation of ttie 
place, that this was the dean's lands, surveyed 
as the dean’s lands, sold in the late times of 
usurpation as the dean's lands. The first thing., 
my lord, which they produced, and that we 
did then, and do now controvert, is Carter's 
lease: this, they say, w^as found in the garret; 
and they briug two witnesses for it: but how 
they have behaved themselves ! IV hat con¬ 
fusion there is in their evidence ! You see— 

L. C. J. Brtdher Stringer, if you have any 
evidence to give, pray give that tirst, and leave 
your remarks till the last; you shall theu 
say what you will; hut first give your evi¬ 
dence. 

Seij. Stringer. My lord, wq shall pursue 
your direction : w c say, upon Fox’s building, 
Stepkins surmising that the wall belonged to 
him, comes and brings an action of ejectment 
a^inst Fox's tenants for tliis Wall, and upon 
trial the verdict w ent against him. Then ihei-e 
was another action brought, and he was non¬ 
suited upon that. Afterwards there was a bill 
pi^eferred against him, and in his answer he 
conlessetli that his wall-marsh bounded upon 
Fox's-lane. Hero are the h'llL and answer. 
(Which were read.) 

As likewise copies of two records, one in 
tbe Common-pleas; the other in the Ring's- 
beneb. 

Hill. 12 Jacobi ejectment; Georgy Bosw ell, 
plaintiff, agaiast Thomas Fox, defendant; not 
guilty, pleaded a verdict for the defendant. 

Mich. 14 Jacobi, qjectmeDt; William Sorrel, 
plaintiff, against Tho. Fox; Not guilty pleaded, 
and the pl^iitilf became nonsuit. 

Sir John Trevor. My lord, we have this fur¬ 
ther piece of evidence ; we have hcM'e a lease 
made by Stefikins, of seven acres of lands, 
westward of Fox's-lane, which divides the 
marsh from the mill ditches, and there is a 
covenant, that if he recover any pait of the 
wall, marsh'wall, the tenant shall hate the ad¬ 
vantage of it, and increase his rent. 

(Which lease bearing date, 16 Aug. 13 Jac. 
A.D. 1615, was read.) 

Mr. Williami. Tliks was in time between the 
non-suit and the verdict. 

Berj. Stringer. My lord, as 1 did open it, 
theie was an infiirmalion exhibited by Mr. At¬ 
torney General Noy, 7 Car. 1, against our 
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l^n^ois and and upon that information 
lliord were examinations ufwitnestjes, and aU 
the bounds o/'botb parties .particularly set out; 
irhioh make.it all as plain and clear as can be. 
This cannot be set up to serve a turn ; it was 
in 7 Car. 1, so lon^; ajjo; and when llwit 
shews the wall to be ihe inheritance of the 
dean ol' Paul’s, it auswert; all their pretence of 
a lease- 

JL C*J^ Lookyou^ brother, that cannot ho 
fiven in evidence, and f will tdi you wliy ; if 
It were an informailon ag^uinst SLcpkias hitii' 
self, he bein^ the j»ariy under whom they 
daim, no doubt it were evidence ; but it is 
against tiie tenants of the one, and tl.e tenants 
ol the other; who only could support their 
own tenancies, hut tliry could not know their j 
landlords particular titles, and then this cannot 
beevulence to bind their inheritance. 

feietj. Stringer. IVe submit it to you, my 
lord. Tln^n wc shall olFcr you a survey. Jii 
the year lCd&, this was exposed lo sale as 
church'lauds, and a survey taken, ami found j 
to bo the inheritance of the church of Paul’s; 
and asr such sold for 9,500/. and enjoyed by the ' 
purchasers till the restoration. 

Mr. WdUams, Yes, atid lo that very person 
sold from whotn tiny say they hud these leases 
which they have produced ; that is, to Win- 
terburn, whose executor Knowles oas, as lie 
^ 9 ays ; and if he had such a Ica.'a', w hich then 
had been forty years in being, would he ha\ e 
given so much cnun<:\v, or ventured to purchii«c 
it as the inheritance of the church 

Scij. Sfrin^er. Here is the survey then 
taken. 

Alt, Gen. We oppose the reading of your '1 
survey, because it bad not any authority to i 
V arrant it. I 

L. C.J. Nay, Mr. Attorney, lliucgh there , 
was no sutUcient authority, \rt such things ' 
have ahraVN been allowed evidence. You 
cannot hut Wmeinber it was done in the case of 
Finsbury Kotten-row, as 1 hoy call it, White- 
cross'Stfoet. 

Au, OtH. Then let them read the comnils- 
sion it w'as made upon. 

Serj. V ember ton. We ha^c none ; there were 
many things done then of this nature, without 
commission under seal. 

C. J. Ay, they did them by orders from 
comnoittees. Head it* 

(It w'jis read, dated Dec. An. 1049.) 

Serj. Now we will shew the deeds 

of purchase, which was hy deed enrolled. 

Dated 22 Nov, An. lOr^O, for 9540/. 

Serj. Stringer, My lord, because they pre¬ 
tend this to be an over-shot-mill, they call 
it; tliough it be plain it could not be by the 
place, yet we have ilirt'C tide-millers that w»‘ 
Would trouble you with a little; hut first here 
awj some others. Bland, Marr, and Lci burn, 
who will give an account of it,—(They were 
sworn.)—Bland, do you know the bouses in 
question p— Bland. Yen. 

VOL. Xr 
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Mr. Williatns, How long have you knoM'n 
them P— Bland. Thirty yours. 

fcSerj, Pemberton. Pray, what is the com¬ 
mon rcpu'atiun whose the lands w up ^ 

Bland, It was always ti;ken to be th/‘ d»»aid& 
lands, 

Mr. Williams. W ho were tlic ttncnls ? 

Bland. Mr. Wliitwickand M'*. IVmierbiirn 
L.C.J. Prithee, caast ll^»u tcil v.liat w-js 
I taken to he the Hast boundary of W’aj?ping- 
riiarsli ?— Bland. I^'ox’s-lane. 

L. C J. Was that the reputation, upon yonr 
oarli, ill all y<!ur time ? 

Bland. Yes, ever since I knew it. 
jtJr. Williotm. Bland, prny, do .you know the 
pond p 

Bland. Tlic ponds were filled up ; but there 
I were diudies in luy time, 

L. C. J. ilow m ar were the diielics lo Fox’s 
lane i’—W ithiri ten fool. 

I ’Mr. Wiiliami. What was ilio use of lhos« 
ditches ’’ 

Bland. The water came in at Bell-wharf, 
and filiod up the ditches uith the tide, and so 
I it went bark again. 

Serj. Stringer. Can you tell w ho purchased 
these lands ol the stale jii the late tijuesP 
Bland. Wliitwickand Winterhurn 
Sir ./c/i.7 Tnvov. Swear William Kemp,^nd 
Ciirtlctt. (M'hich was lione.) 

Mr. Hark you, Mr. Curtlett, we 

would ask you a question. My lord, your 
lord',hip i»b«:LTvcs, there is a well called Shad- 
Util, that IS at the East end of their mar&h : 
Me shall shew where that well i.s : there was 
ji Vici'i liiy just by Wall-marsh, hard^by 
the [I’aee where the cliureii is now biull, ^vlncn 
w'lva called Sliadwell, and from ' which tbn 
church has itr. name. Curtlett, do you know 
rox's-laneP— CyrlLtt. Yes, I do. 

Mr. WiU'umu. \ low long havey ou know nit ? 

I Curtlett. 1 have known it sixty years, 
j Mr. When you first knew it, whose 

) land w as it ? 

\ CurtutJ. T am ignorant of the original title, 

} ov the dcriv ativc title, I know not whose it was, 

I or i.s. 

Serf. Friuberton. But whose was it reputed 
' to he;’ That we mcaiit 

Curtlett, Sonjctinie.s it w'a.s reputed Mrs- 
I Monr’.s, sometimes AViiitorlnirn’s, sometimes 
one's, somelimes aiudhi r’:'. 

Mr. Wtl/iom.;. Do you ronicmhci' the mill 
that was in this grouiiri in question t 
Cvrilett. Yes. very well. 
t Mr. Williams. How was that mill driven ** 

! Curtlett. The water came in at Ben-vr>n»*r, 

Eastward, out of the Thames, into the pond, 
and so run beyond Brortd bridge, and vt nled 
itsi;lf into divers ditches ; and when the tide 
went out, it returned back ag;un, »r.tl omjdo) :?d 
the mill, 

Mr. Tri7/»«?77S. How far went the difchc-^ : 
Curtlett. Some of them to^Fo\’.s-lane ; and 
one principal ditch turned up .bah way the 
1‘diie, that jieople were forced lo Iroc boaids and 
pkinks to go over it 
2Pk ' 
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X. C. J* The thing is very plain; ha<l 
be^, ag they say, an overshot mill, this pro¬ 
vision that was made of water for it, for aught 
1 see, would have drowned all the ground 
round about it. ' 

Curtlvtt. When I was a boy, we used to 
«wim in that place that was near Shadwoll, in 
the ed'ly; there I have seen the water as it 
went Out, and the mill Avrought with it as it 
went back again. 

L. C, J. \V :is there not a way, when you 
hnew it first, from North to South ? 

CurtUtt. 1 cannot well tell. 

Ait. Oen. Was there not a way from Kat- 
cliflF-higli-way, at Cock hill, to the river of 
Thames? 

CurtUtt, There was a common wjw for carts 
and horses down to the Ballast-wharf, and there 
Avas a great vacant place. 

Ait. Gc//.Pray let me ask you, did you ever 
hear these lands'reputed to be Stepkins’s when 
you know theiii first** 

Curiktl. We have lietu-dtalk of that gentle- 
man. 

Alt. Gen. lluw long ago ? 

CurtUtl. i haAc not heard of him this twenty 
years. 

Ati. Gen, Have you above twenty Years 
ago? 

turlfcit. If I did hear of him, 1 do not be¬ 
lieve then it Avas in his possession; J cannot 
tell Avhose title is bfjst: You have, 1 suppose, 
both of you belter witnesses than I, c«nAey- 
ances ami deeds. 

Ait, Gen. Jlo is a AA-ise witness, he aaHI not I 
swear whose it is. ' 

L. C. J. He is so, Mr. Altornry; I \\j>ih 1 
your*s uereso t(M>. I 

.Mr. I’ray, what- Avas it b:yonil | 

Hhuduell, and how near was Siiudwell to j 
Marsh-wall? | 

Curtieit. ^ihadwell w'as on the further side, i 

near Fox*s-lanc. j 

Ml*. WtlUams. To the Fast or West of Fox’s 1 
lane i ’—('urtU tt. To the West. j 

Mr. Williams. Did you know the well that i 
is called Shad well ? I 

Gurth^. 1 know there was such a small ' 
spring. I 

X. C. J. Did it lie east of Fox’s-lane, or j 
west, do you say I*— Cuitlelt. tVest, it lay. i 

Mr. Williams. Fray, did the place Avhere I 
Yiiu used to swim come up as tar as the wall ? j 
Curtieit. Oh, no. | 

L. C. J. 1 believe that wa* withm the i 
'Fliaim's only. 

Mr. WiUiaais, HoaA' near have vou swam to 
Pox’s-Jane ? 

Curtlclt. It was in the Thames, in an eddy, 
Umre the water went uiiilerneaih the mill. 

Alt, Gen. In whose ground was that avcU 
that you rail Shadwell ? 

CurlletL 1 cannot tell in wliose ground it 

WIJS. 

Att. Ctn, Was it in the Lynches, or in Iht 
:aarsh-ground, upon your oath? 

Cunktt, 1 coaaol tell indeed whote groiuul 

it AAtis ilk 


Att, Gm, Did it rise very high ? 

Curtieit, It W'as out of the high grOinKl 
where the church is built. 

Serj. Lutwich. Did you ever J»ear of any 
Avell but what lav between Fox's-lanc and the 
mill ? 

Curt let t. 8ir, I can only give an account 
where that well lies that was calletl Shadwell, 
where the church is now. 

Att, Gen, Mow many wells have you 
known ?— Curtieit. None but that, Sir. 

L. C, J. He docs not know as many au 
there are panes of glass in the window, Mr. 
Atlorncy. 

Mr. Williams, And this,he says, lay west of 
Fox’s-laue; and there is your ShadAvell bounds 
for you ! 

Att. Gen. 1 ask a on agahi, that spring 
Avhich you mentioned, did it lie in the dean and 
chapter’s Lynchr.s, or no ? 

Curtieit. 1 tell yon 1 knoAv not aa hose the 
ground was ; the church stands there now\ 

Serj. Lutwich. Did it lie in LpperSliad- 
Avell ? 

L. C. J. He answers as' plain as any matt 
can, ii was where the church now* is. 

Mr. Williams. Where is Kemp? Do^oii 
know the house's in cpieslion ? 

Kemp. The bouses in Shadwell 1 do know, 
between Bell-wharf and Fo.x’s-laiic ; 1 knew 
theiij before tluy Averc built as llo^y are now ; 
there wei e some small houses built here and 
there all along. There was a pond and ditches 
to recei\ e the water of the tide ; but at Broad 
bridge especially, there were houses along to 
the nortiiAAard ; among the rest. 3lr. ('raven’s 
Iioiist.*, Avho had u large orobard 'and garden. 

X. ('. J. Where was that ? 

Ktmp. KastAvard of Fox’s-lane, and several 
other bouses there were. 

Mr. Wil/iuui.\. Whose inheritance was it? - 

Kemp. Mrs. Moor Avas my master’s land¬ 
lady, and Shadwell Avas reputed tier land and 
ground. 

Mr. Williams. She At us lessee uuder the 
church. 

Serj. Pemberton. Did you know the cuts 
and ditches in that ground”?— Kemp. Yes, Sir. 

Seg. Pemberton. How far went they wesl- 
AAard.'’ 

Kemp. The ditch ran all in one till it came 
to Broad-bridge, where it parted to the norlh- 
AA ard and the Westward. 

L. C. J. How near Fox’s-lane ? 

Ktmp. Within a doaeu or twenty yards ot 
Fox’s-lane. 

! Att. Gen, What sort of ground Avas it? 
Was it noi marsh -ground ? 

Kemp, A man tliat builds boats in winter¬ 
time put hi.s shallops into the fiond, otherwisa 
it was very good ground to the northward ; 
there were very many gooil bouses built, and 
since Mr. Neale had to do AA'ilh Shadwell, they 
have built in Mr. Craven’s, and built a water- 
house, and two other houses thero, 

L, C. .1. Bead the survey again, that meu- 
liouf! Craveri’s house there, [Which was 
• done.] 
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Kernp^ That was bending' northward that 
way. 1 

Mr, Williams. It is paj't of llie seven acres 
BOW in^ question. 

£. C. J. bo not vou contend for tlie brew- 
house ? 

Ait. Gen. For the waler-lioiise we do, 

L. C. J. Is not the water-house built upon 
part ol Craven’s ground ? . 

Kemp. Ves, jny lord, it is. 

Mr. Williams. When dhl know this 
Hrsti’ — Kemp. Fifty years ayo. 

Mr. Williams. as this gi'ounti orchards or 
gardens then ? 

Kemp. Several places of it were gardens and 
orchards; some places had houses, chiefly to 
Uie northuard, some good houses and orchards, 
especially Mr. fhaven’s. 

Alt. Oen. Do you speak of the hilly or the 
low ground ? 

Kemp. The middle ground chiefly, that that 
lay Northward. 

Alt. Gen. Did you know the Lynches, the 
hilly ground ? 

Kemp. Dp higher to llatclifT-high-way, I 
did. 

Att, Gen. Did you know the ditch that came 
muier tJic bottom of the Jiyiichcs ? 

Kemp. 'I’he Ktrcani ilid run in several plficc«, 
hut the ground was good ground, Nortinvard 
especially. 

Ail. Gen. W>re there any houses built (;ii 
the South side of that ditch ? 

Kemp, 'fliere were a great many limit be¬ 
tween the ditch and the'rhaiiics, between Hell- 
wharf and Fo\'s-lano. 

At/. Ot;n. W hat, flfty years ago;’ 

L. C..J V our own survey says so. 

Mr. Wd/iams. <^ill Daniel Hams. Swear 
him.—(W hudi was done.)—Do you know the 
hiiill and lands in question ? 

Hams. J knew' it when it was a mill. 

L. C. J. How long IS it since you first knew 
it?— Hiims. Forty years. 

L. C. J. rritliee^ w hat kind of a mill was it ? 

Hams. A groimd-shot null; she look in wa¬ 
ter at Hell-wharf, and it ran towards the W est 
to Fox’.s-iane, iii several branclics and ditclics. 

L. C. J. Hou ! a ground-shot mill sayst 
thou? Why, these geiiileiiien say it wa.s an 
over-shot mill. 

Udnti. My lord, it could be no over-shot 
mill, for the water will not rise high enough to 
drive $:ueli a mill; it ran in several ditches to 
preserve it iVoiu vising to overflow the ground. 
Besides, my father, who was a raill wriglit 
Jjimself, told me he had known it three-scort‘ 
years, anti knew it always a ground-shot mill: 
lie told me of all tlie mills about l^ndon, what 
they were, 

Att. Gen. Pray, liow old was your father 
when be told you so ? 

Hums. He had known them, he said, sixty 
yeai'8 and he has been dead twenty years. 

Att. Gen. Why the mill was removed ; he 
fL'ould not know it so long. 

JL. C. J. J know no proofofit blit your deeds. 
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Hums. My lord, there it was, he said. 

A/t. Gen. Was there not a pond and ditches ? 

Hams. There must be ditclies to receive the 
water as it oarne in; but still the more tic; tide 
came in, that filled mp the ponds; and as it 
went back again, it drove the mill. 

Mr. Williams, W hat profession are you of, 
pray ?^Hams. 1 am a mill-wriglit. 

Att. Gen. Pray do they iimke use of a 
trough in such a mill ? 

Hams. They do for an over-shot mill. 

Att. Gen. Here is a trough of lead in their 
lease. Do not they use a trough in an under¬ 
shot mill ? 

Hams. No, if it be by the tide a ground- 
shot mill, there is no necessity of a trough. 

Mr. Wi/liams. Wc have a" great many wit¬ 
nesses to this point. Swear Grindy. (Which 
was done.) Are you a iiiili-wright? 

Grindy. I am only a miller. 

Mr. Williams. Did you know the mill lu 
question ? 

O/'indy. I cannot reinemhcr it. Sir. 

L. C. J. Mow long have you known the 
place ? 

Grindy. Thirty or forty years; hut 1 had no 
ucqiraintancc with lliat mill they speak of; but 
1 know it is impossible for any over-shot mill 
to bo there: l<Vr I kept narl of a Tide-mill 
my self, and have done so luis foiiy years; and 
1 know tlie water must rise at least ten, twelve, 
or tburteen foot liigher than it needs in a tide- 
ii!')l. For, we lake in our water as the tide 
comes in, and we liave a ]»air of gait's that are 
hung with hinges at the top, which open as 
the liih! comes in ; but the waler, as it goeth 
out, shuts it again, and that Keeps the water to 
staufl three or four liours in some mills, and 
then wc have only guts that belong to tbe 
wheel, and wlien we draw up tin; gates, the 
water goes out. \\ e have no w atei that comes 

above the shaft, wliicdt is half (lie hcigbtli of 
tiic wheel, which is sixteen foot high, 'fo talk 
of an over-shot mill, the wattM- must vise so 
high as to go over the whole mui'.sh. 

L. C. J. And iimsl di*ow ii all the town and 
country too. It is plainly so, Mr. Attorney, 
talk as long you will. 

Att. Gen. Friend, I ask y^ou hut one short, 
plain question : 1 would know, can they ii.se a 
leaden trough with those tide-mills, i\s you call 
them ? 

Grindy. Wc can use none, nor do we make 
any such thing. 

Ait. Gen. Would not the springs in the 
Lynches carry an over-shut miU? 

Grindy. Sir, J have seen the place all about 
, many times; and I will lay any man 20/. to 
isOs. that all the springs thereabouts shall not 
produce a quarter enough water. 

Mr, Williams. W here is George Care ? 
Swear him—[Wliich was done. |—Do you 
know Fox’s-lane?— Care. Very 

Mr. Williams. How long have yon known 
it?— Care. Eight-aiid-fifty years. 

Mr. Williams. Did you know .Miadwell, the 
well so oalled ?—C’ucc. That I did, Sir. 
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Mr. ]\ iiiiams, Wjiere stood it, pray ? 

Citre. At the upper *?iid ot J^ov’s -Jaue as we 
JTO Avosivvard, and just ut llje side rbnndi- 
yai'd liierc is one' nou. :iiid over head 

v.liere ilu y uded to fKi li warer , 1 ne>tT knev^ 
ntJV other. 

‘Mr. Was th‘’i ei..!cd Sliildv/eii i 

Can', i ij‘^veL-Kiiovv :in\" uiiier tiui nliat 1 
iU:]l y<»u \ 4 \ 

Serj. Sfnf 'i ‘V, what was nsiijll} 

taken !o be the , »!'>t -JH'imd Wapplny-inrusn 
Cfirr. T'l*:* ue r.-s. le »d’ Fov’s-lane was 
called o’" Wal!*uiar>n, aiul that 

ivas ti;i' ri.Mifitiaiv to Stepkiis s lu.ids ; and 
eastward was always tlio lands ol’ llie licau ol 
Paul’b, .iinl i have Iwiiouij it ihls i-ij/Jti-attd 
firry tears; nay, I was tlie first that L\er hailt 
an house in . 

Aft. G’t It. Do yon knotv the L3 nehes, or the 
hiiT.h 5;rt>'i:'.(t nortlntard i' 

Car.\ I knfjw it nut by iliai name. 

Alt. Tlii^ ,u|! v )u speak of, did it not 

vise oi!t ui’ tfial i^^rounJ ’ 

Cajc. It was bv the ejinrch \anl that is 
now. 

Alt. Ccn. \ (uj have claimed the inheritance 
of it. 

• Mr. .Sir, wc ]iOj>e we shall not 

heed to be ta’iu;!il winch i** Oiir inherilaiire : 
where is Mr. Marri* We shiiU now, niy loid, 
lioswer ilie adntcasurement made hv her sur¬ 
veyor Ihdov'jl, Pray, vtill you, Mr. Marr, tell 
the court how many acre.s it isl’ 

JMfirr. 'Mif land which is ctnmted Wap[>in^- 
marsli, w bicli is boiintlcd on Fo\’s-Ijinc. ea't, 
on the dcan^s land west, Uj)ori (irash luill. 
Well-close, JVi^itiiiffalc-larie, \c. il* w** take 
it to the npper i^rouod, doth contain l."0 aoro'- ; 
hilt take iii that which is in (pu stion loo, and it 
iuakes 111 acr<s. 

Mr. Wi( Utifns. Did vMi nii asiire it too, Mr. 
Leybnni!* 

Leiihmr., I did so too, Sir ; and it is as In 

? iVM. 

L. C. J. ITowv much is it 
Lrifiur't. 1 lode tb;. whole, from St. Kailio- 
linr-Vto ro.v\- 5 ‘„ne. i.r d it make* \:](> .icres 
hes-des iiif; i.pjroid 'jur! ihrei; ud, rnd the like 
between (’ra-.b-foil] and \Vtdi-mai>h-wail • ii is 
ftl h:i.st .0 r.:i:cli: it is, 1 tliink^ «*oiio.w hat more, 
ihc dll-lies beii.ijf nndLrndnri! 

L. C J. \Veil, ^►!lat > aii fijis w.hile you 
keep ni\ hftdhvi' (in o^f-i v i'.,r 

Mr liftin'.-^ it Mocr h.rd.siiip ph*avi,we 
!i'U'c only a .••’•or* ijcesiien to Sir. I’linm 

(ipj^orv ; 'll ii" io be‘. 1 * 0111 — iiich 

was done;-M licit* p V.i. Kuo vUv Sir, 

yon w^TG piiiaseil to say ilsiu t!ie nnliic^s were 
cart'icd ti> Mr. Neii.t'-* eouii'o'fd in (Iniy’s-Inn, 
and that thid W iiiiut;* was e.inoni^ tht'in ? 

Knozih^. They were so, ami bdifwe it 
wras amori,4 them. 

Mr i'hit ■/w*'. i^Jy lord, Mr. Raron firej^ory 
had tfio 7>«jijs'ai ei du: wriiinj^s. 

L. C. ./. Rid, i\lr. Williams, my brother 
Dreuorv wus not named to be the counsellor in 
*/ray 'a-Jmu 


Knowles. No, one Gago. or some ^uch name, 

L. C. J. 1 suppose It was to Mr. 
chamber, that inarriodOkey's widow. 

Serj. Slrtn^er. 1 believe it was^, and I am 
sorry wo have kept Mr. Raroti Gicjjrory so bnifl. 
Knowles, pray, «lid you know they were with 
dir. RiU'on Crf^jory? 

L. ('. J. Did you know that they were with 

m\' lii’otlier (n egory ? 

Knoti ' ^o, my lord, that I remember. 

I., a. ./. M cii, brother, we cannot help your 
sinyiiio now ; l)ut renicmlx r you ba-l an ofi'er 
mad<^ yon p\ iiir t, ami mmj pnnt-nlicd lor re- 
fusiiity ii. (lo ui,. broLhtr St»ii-p>'er. 

Stvj. i\ Ttly luid. that which i.e 

wtTo suliiiised \Mih thi luijt t'Mil, w.'is iho iiew- 
lii''. off d<*ed> to L,s. Ii looko ‘1 to us to 
I'.; ."0 > Ij {: tliiiiy-j £0 liUKi/iov^ a liiiug to us', 
lliai wc koe*. nut how to ;^i\e an answer to Jt. 
^Veha\< suic-v:oiiMdcr''.(l ofthesc things, and 
you/ lordship doth si c what accuiinJ they 
ilicirischfs have *ij\»;n ofiheui; and what un 
itnprohubility it is lo.it these <Im jIs shouii! bi" 
found, as they say. Here was a pOs^i s.>.ion 
whuh wehaie provi.d under ihediaii ot l*:iulV 
lease tor so loiiL*' ; ibis ihc; would sinp us oi' 
tlu'M* d**eiis they have tuunpeil up. It ii.iule us 
look into it more w ai ii v, and w e cannot cun<*t jVc 
it prei'idVe, or any ibin^ likely, that the fie* <l 
of pui'ciiase, whereby this laiiil is pivn mied to 
Ik; j)mch:*se(l into the i'aiiuly oi tin- SU jdvins':^, 
siiouhl be i’oiind in the hands of the dean of 
ikiur.s lessee, who likewise porch.isid it of ihc 
‘xtate. us the inheritaiiec of tin* d» an of Paiii‘>. 
]low could the deed of* piircha.'.c from Hill be 
111 0.1! lessee’s house ? 

All Gen. It was not, that is a aiislak»\ 

S< 1 j. PnA>irton. iluod Mr. Ahoinfry, do 
iioi inieirupl me Wi iniivt lely ii|'Oii u, tha» 
tlu’V swor* It the lu-t lime, and iIku too d« ^d «d 
uilii I it.ima- was io<idr* lour d.iyhi feri our 
di ed, oij pillpo.*>e To vvarraiit tie- tiii-k. fieri* 
r- likewise a siiriciider made Ketui i n Hall and 
.Mepkins piodiieed. How should tl'e deaii’.^ 
IcN^re-come to li.ive that deed ol sur.emhf l’ 
tii.i to satihJy your h rdship in tlii-^ matter, 
•^ii.'dl *;ive a l‘ol! and I ur ivideuee lliat tlll^e 
dei'ils are foi-^td 

Mr. Yh <iclhut//, Mv loid, we, Ini'io iiul a 
\ iok*ut su^jfieinii, tliat liu se deeda w 11** forp,! d, 
l>iiL Ml jic‘cl IT ii'ca' no for we ha.i 

delecUd it, and wii! shew us palpable, sill- 
endent forgery u;}<*!! lie* f.itc of ihe.4e deeds 
a*- <\er wa,s, I de./ro U) sm tlie i!ei d of the 
Jdlb of November, iii ihi* 'Jd and ,xl year., of 
Philip and ’Mury, from M:ir<e]|e-> Hall to 
Koper ; ami thatoftiic 'J''>d ot Itei eui'ber, in the 
.same year.-,, IVom Maictliu:': Huii to ( alter, I 
desire to .see too. \’our bud .!dp .st-es tin* uscol* 
tlic.se de -ils. Thi* one is grdnd upon our leaftC 
fioui dean Pecknaiii, v.'lm.e il is recited, that 
the mile l.s dcmoh.shed, and a new one erected 
iu aiiotlu'i place (says their deed); and epon 
that they setup Mie notion of an 01 ci-shot mill, 
and all the pu/./lm^ matter biou^ht into this 
cause. Bui ] dare undertake, to prove them 
plainly fbrg'cd. 
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Alt, (}en. That is un undeilakiTijf indeed. 

Mr. Bradhurt/, It is an undertaking indeed 
todet(>ct the defendant’s artifice; but I vill' 
venture upon it> and shall demonstrate it so 
evidently, that Mr. Attorney himself shall be 
convinced they are forged. 

Att. Ocn. Come on, let us see this demon' 
atralion. 

Mr. Bradburu. The deeds have l»roiight 
that evidence upon their own faces, that is 
1 U ()0 witnesses. 

Mr. WiUiavis. Prithee open the exceidion. 

Mr. Bradbury. If your lordship please to 
looU upon them, the slileof the king unci cpitiieii 
An bo!h rims thus : the one is, ‘ This indenture 

* made the 13 th iliy of November, in the 

* second and third ytiirs of the leii^ns of 
•our scnin'ig'o lord an<l lady Philip a',td 

* Mary, by the* grace of Cod, king and queen 

* of i!.iiglanit, Spain, Frant:e, both Sicilies, de- 

* rii‘ialem, and Ireland, defenders of the t'aith, 

* h.-cUdlikes; of Austria, flukes of Burgiintl} , 

* Millan, and Jiralnnt, counts of Haspurg, 

* Flanders and Tvroll.’ 'fhe other is, ‘ This 

* inih Titure loude ifn* CJiJd of December in the 
' same y»ur ’ Now in November and Dect'in- 
hei. soeinnl and third of Philip ami .Maiv, it 
V as impossible for any man in ihewoildio 
draw .1 lit.ed in this f«>iTu lhat those two wri- 
nUgs arO' - 

A(L (icti. Is that your ileinonstratioii i’ 

/.. C. J. Pray let fiim g*(» on. meihiiiks it is 
%('i y ingenious. 

Mr. ih'tidbi!, j/. My lord, I icad the liinl from 
lord Co.ke in his tirst Institutes; not as tc» 
tins particular side, for I I now he is mistaken 

* mie, hut for the tlcteeling of forgeries in ge- 
m ral. 

I. C. J Tl is very well ; pray , "O on 
!Mr. Bradiuirtf M\ lord, at lhat time king 
Phdip ainl queen Mat\ were among otiiei 
^tih's, stileil king aiul quern of Naples, princes 
•d f^pum i!i;d Sicily; they nriir \um*« failed 
k'Uijaml rpief‘n of Spam, and biflh the Sicdies • 
(lien ; ami lastly, Uurgundy wa.s ue\er put : 
before Gillian. Novv to pioie all this that I j 
, t han^hru all the records of ihat time, , 
vviiirli Will p’.M\ i; iheir slilc to be otherwise* 
f'li d, we shed! shew the ail.-, id’ paihameut f)f i 
ih »t time, d'lu - lUuie ht <• iii the ?lst fif ()»■- i 
toleiq jii that year, which wa^ hefori* their j 
deed*., m.l f mied llie‘»!ii of December after, j 
V.'r shall read (he iitlts ot I In. acts ofpar- 
lia.mmi. 'ml y imi vidl liml il em just a.'i I have 
op’cne.l them. l»*eail*h« sioliiu' ImoU. 

C'ly}: read.'.'] ‘ txgs naid.'. i i parliament 

‘begun i'.nd l.ohhn at .{u.iu\)'. Mhe :Mst 
‘ day of iMoh.»r, iw iIm* secom? .eid third y* ar.s 
‘ of ihe nig’i of our *110*^1 gi icious soieivign 
‘ loid ami l ily Phihp and Mary, hy lie- giace 
‘ ot th'dj ami que« u oi‘ Fngl.md, V'rance, 
Naple., de'Usalf ni an.! Irehunl, di'fcstders of 
th • pnmss fd* Spriu ami Sirily, arch- 

• dukes of Austin^kliikcs of MilKui, Durgundy 
' liratiaui, counts of liaspurg, Flainleis 
■ ' rl Tyrol! : and there, f oiitinued and kept 
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' until the dissolution of the same, being the 
‘ ytli day of Deceniher then next ensuing.’ 

Mr. bradhttry. Here in the icts made by 
the jdiblic council of the kingdfnw. the stde is 
ill the. ancient manner. And y our lonWhip ob¬ 
serves these no small difloreiices. Here first 
Spain is lefltoiit in the enumeration of the king- 
dorns, and so Sicily and Naples is instead oi 
them. In the deeils, Spain is put in before 
France, and the Sicilies made a kingilom too. 
Secondly, Here in the stile of the act they arc 
; called but princes of Spain and Sicily, that iu 
' the deeds is quite left out. And then in the 
i acts of parliament, Mil Ian is put before Bur- 
gtindy ; in the deed.s Jiur;^uiidy before Millay 
And how this great aUeratioii of the side shoulq 
come to he put in a miller’s b ase, is strange. 

I We have next an account uf all the fines ol 
Hifiary term, wliich was the next term tollow- 
I ing; lor their lir-i dcf*ds happen lt> he in Mi- 
j chaelmas term, and thi’n the pariiiiment sate 
i too. (Maijv of which were read.) 
j Mr. Bradbury. Here arc likewise the fines 
1 of the Jia.der-tcrm following, w'hich shew that 
'• still the old stile continued iii all tile public re- 
■; cords'. And if wc could as easily have brought 
ali ihe enrolments ot fleeiis, that would prove 
1 tile Sana {The fim s oi Easier U'rni read.) 
j ]VIr. Brtulhur',f. Now, my lord, wc shall shew 
! w !n tl thf- siile turned, that was in Trinity-term 
after. (The fines read.) 

1 .>!r. Bradbury. But I cannot see how these 

I deeds could be truly made at that time, when 
' tliev stand single," and none like tlieiu can be 
I slitwn, except they come from the same lorge 
that these do. i cannot believe the miller alone, 
or he that drew his leases for him, x;ould so * 
long bffore prophesy what manner of stile 
should hereafter be used. 

Mr Wiilla/us. Your lordship has heard our 
deed of the 10th of Deccmlier, in the same 
ye.uMcad already : but wc Iiavmg here the 
iedger-hook i>t the church of 8l. Paurs, which 
cannot he iiiadc, for a turn, but was wriiU n at 
that time; wc desire ihc side may he read 

there-(V\ hii'li' was done.)- B it to go a 

iiiilc further, to sausty your lordship that they 
are i cry likely to he fiirgcd, we siiail give some 
evidence that this is not an unu.'»ual thing 
some people concerned m this cauM*. I he 
witih'sses will name them to you, and giwyou 
aii accoiiiit oi' it. Swear this hnly a ad sii 
I (’iuirles Cotterel. (Which was done.) 

I L. C. J. Well, what IS It y mi call Uiese per- 
sons to 1’ 

Sir Jj/iu Ttevor, To sjieak plain, uiy lard, 
we call lliem ii> give an accom.l. mv indy 
Ivy’s forging a mortgagefron* onesli U ilham 
S.dkhili lor l,r>(K)/. of u house iii St, MariinV 
lane, to winch forgery i\Ir DidAtt. if.^t la:;y > 
hiLshaud, was privy, and what In uem he b.ai!u 
have by it, you will hear. S- rh.uk. c ot- 
tercl, pray, will you itll vliai you Iviioo' ol my 

lady 1' V tk this matter . t i 

Sir r* CatlLJ^I Mv loid, lliaf meli 1 have 
to sat IS tins; i..v■'l-'!-.!, t • leiiant lo ray 
lady k llhii:, sii Vulliaio .’'iilMinrs widuw, m 
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a bouk(i in St. MartiD’s-laiie^ and was so to her 
husband a year and a half before he dhid. The 
house bath been built backward, and the gar¬ 
den aide they kept to themselves; but all the 
house that was first built, 1 took, and have it 
stiH. IVIy lady Ivy did come to the house 
about three months before sir William died, 
parting from her husband sir Thomas Ivy: she 
came thither as a refuge; where she had been 
before, and was received very kindly. He 
died, as 1 said, about three mouths after, and 
my lody tlien desired to know how accounts 
stood between sir William and her about 
moneys he had lent her, and supplied her with. 
And U|)on the account she app^red to owe sir 
William 96/. she then took 4/. more out of my 
lady Salkhiirs money, and told her, now, 
madam, 1 owe you lOO/. She had been enter¬ 
tained as a guest there without paying any 
thing for it, and at his death she continued 
with my lady Salkhill three quarters of a year 
alter. And being there (as she pretended), in 
great kindness to me, she persuaded my lady 
and me, that the lease of my lady’s hou!^ 
should be turacd over to me, in trust for a debt 
for fourscore pounds that was owing to me by 
sir William Salkhill. Said 1 to my lady Salk- 
hill, madam, I am in no doubt of my money, 
1 pay as much rent as this in a year and more, 
I can pay myself that way; pray^let me not 
meddle with any such thing, Mr. Duffett will 
be persuaded 1 intend to cheat them if I should. 
But still my lady Ivy was at it, and prevailed 
upon my lady Salkhill to press me to it. At 
last, upon their importunity, said T, if it l>e ne¬ 
cessary for my laily’s .service, let it be flone 
what you think fit. She therefore gave direc¬ 
tion to Mr. button, and he f^ame to me, and 1 
directed him to draw a writing to turn over the 
house to me as a security. He askeil me how 
iiiucli my debt was ? Four.score pounds, sahl I. 
Saul he, I should me my lord of Salisbury’s 
lease to my lady, for he must take out some 
things to dmw this by. He did sec il, and 
took as much by note out of it as ho thought 
fit, to make the other by. Then a writing 
was <lrawn, this was in June itiTO. or lt»71, 1 
am nut certain paTtinilavly wbi^li; hut she 
brings this nriting, and niy lady Salkhill sign¬ 
ed it by her desire ; and iny lady Ivy and Sir. 
Satton we»c both witru isos to ii. About a y car 
jihcr 1 h( ard that she set on Ihoi a mortgage of 
}iCT t»v^n upon this Inoise fiorn sir Wifliam 
Sidkliill. 1 wordercil at it, hcc.mse when the 
account was made up, she appcr.red to he in sir 
W illiam’s debt; and I told these that told me 
i>f it, 1 would relievo it when I did see it. I 
was then mrcrc.i* <Uhc‘ uriting was at Malmes¬ 
bury. , Mlu* alter went out of town, and comes 
liack again in a little while, and this writing, as 
I hcaril, was shown to several persons of my 
acquaintance, that came to me and, told me 
they had seen it; but said 1, so have not 1, but 
when I see it I will believe it. At last seijcant 
West, who was a relation of mine, i mariied 
his annt, one day brought over tliis writing to 
me; and told me he bad got this writing at 


last, and leave from my lady Ivy to let me see 
it. 1 looked upon it, and there 1 did see at the 
bottom, where tbejeal was, William Salkhill, 
and then 1 turned to look qpon the witnesses 
names. No, says he, you must not see that, 
who are witnesses to the deed ; for my My 
Ivy made me promise, before she let me have 
ii to shew you, that you. should not see the 
witnesses names. Then said 1 again, 1 have 
seen enough to give me satisfaction: 1 was a 
little the more confirmed that the thing was not 
a reality but fiction, and so 1 told him. My 
lady saw that would not pass; she offered, 
provided Mrs. Duffett, my lady’s daughter, 
might have the advantage of the bouse, to re* 
lease the matter. ^ 

L. C. J. IVay, Sir, for how much was tlic 
pretended mortgage ? 

Sir C. CottereL For 1,500/. that sir William 
Salkhill owed her ; which I thought somewhat 
strange, seeing as 1 said, she owed sir William 
so much at bus death. At last 1 came to pro¬ 
duce my writing, (for she told me I might give 
Mrs. Duffett anght to the house.) Now 1 had 
not read over the w riting made me; but pow 
when I came to look upon it, instead of a mort* 
gage for securing my debt, mine was a deed 
of sale from my lady Salkhill, whereby the 
house and the h ase from iiiy lord of Salisbury 
were sold me for fourscore pounds ; at which | 
was a little amazed. My Udy was then pleased 
to say f was a cheat, though I had no hand in 
it, nor indctnl would have had any thing at all 
done ; hut upon my latly Ivy’s importunity, 
and my lady Salklutrs, 1 gave direction only 
for a mortgage. 

L. C. J. What was it that Sutton took out of 
my lord of Salisbury’s lease? 

Sir C. Cot. He was to take notes to draw a 
mortgage of that lease by. 

L, C.J. He got the notes though, for au^ht 
I perceive, to drtiw another mortgage by. A 
very trick, it smells mnk of’the knave. 

Serj. ,'ytringei'. Pray, sir CJharles, did you 
ever pay any money by my lady’s order ? 

Sir C. Cot. I die! lend my laily Ivy 50/. she 
being in distress for money, afterwards it was 
made up 100/. About February 1671, it was 
made up 1250/. and by agreemcnl among them 
my lady Ivy did reliiirpiisli that said mortgage 
.she had thus set on foot: and there was a deed 
'fripartite made between me of the first, «iy 
lady Ivy of the second part, and some trustow 
forMrs. Duireti of the third part, whereby the 
reversion was given to Mrs. Duffett,(and ray lady 
conlirincfJ it, and gave my lady Salkhill a bond 
of 1000 /. in which colonel Graveuer was bound 
for her, that she should not trouble my lady 
about the house ; yet iiotwithstandiog did 
afterwards write to Mr. Duffett, as 1 have 
heard, that she would set it on foot again., 
and she should have half of what she had 
recovered. 

L. C. J. The inheritance of the house, U 
seems, is in my lord of Salisbury. 

Sir C. ( 'ot. Yes, my lord ; oir W. MkhiU bad 
the original lease from my lord of Salisbury. 
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L» C, J, What direction did you give Sutton 
about it P 

Sir C. Cot, To make a mortgage only to se¬ 
cure IburNcoi’ti pound. 
h, C. J. And what did he make P 
Sir C, Cot, An absolute deed of sale. 

X. C. J* Was there oo proviso in it, to be 
void upon payment of money P 
Sir C. Cot, Mo, nothing but an actual sale 
for jointuch money. 

X. C. J, You say my lady Ivy afterwards 
dkl'relinquish her pretended mortgage; pray 
liad she nothing for it P 

Sir C Cot, Nothing that 1 know of; she 
joined in that deed Thpavtite. 

Mr. Williams, What should dispose her to 
give Mrs. l>uifett 1500/. if it were really ow¬ 
ing her P 

X. C. J. Is that mortgage here among your 
wiilings, Mr. Attorney P 
Lady Ivy, indeed, ray lord, 1 would have 
brought it, ifthey'had given the least notice of 
what they now talk of. 

Att, Gen. Sir Charles Cotterel, do you know 
that tny lady Ivy forged that deed P 
Sir C. Cot, Not I; but it did appear to me 
to he no true deed, upon what 1 found and 
knew. 

Lady Ivy. You must give an account for 

what you have said hei*e- 

X. C. J, Nay, Madam, pray do not be in a 
passion : he has sworn what he has said here. 

Lady Ivy. If he doth swear it, he is for¬ 
sworn. 

X. C, J, M^uy, madam, you must be more 
moderate in the court! 

Mr. WilUuins. My lady thinks she has oc¬ 
casion to be angry, but it may be we shall give 
her more exercise for her passion before we 
have done. Pray, swear that lady, Mrs. Duf- 
fett. Will you acquaint iny lord and the jury, 
what you know ha.s been done by my lady 
Ivy, or by her dii'ectioD, in making and al¬ 
tering of deeds; 

Mrs. Duffett. My lord, 1 did see Mr. Daf- 
fett forge and cotmierfcit several deeds for ray 
lady 1^. 

X. C, J, Do you hear wliat she says, Mr. 
Attorney P 

Att, Gen, Yes, ray lord, we shall give an 
account of her anon. 

X. C. J. IViily, 1 hope I mistook her, and 
idid not hear right what she said. Pray 
mistress, speak it over again, and consider well 
what you say, 

Mrs. Duffett, I say, my lord, I did see Mr. 
Do&tt forge and counterfeit several deeds tbr 
my lady Ivy. The first thing tliat I do re¬ 
member was in the trial between her husband 
and she; Mr. Duffett did .by her order coun¬ 
terfeit a bond from him to some third person 
for 1,000/. and several letters pretended to be 
written from sir Thomas to iny lady Ivy were 
oountaH'eit. The next thing that I remember: 
Mr. DuA'ett was imtiiig upon a imrchment; I 
asked bim what lie was wi-itiiigp He an- 
awered me, He was counterfeiting one Glover’s 


lease, by which my lady would get many 
hundreds of pounds, and for which tic sboiiia 
have 500/. 1 deshreil him to consider what he 
did, ibr before that time he had Wen account¬ 
ed a very honest man. Home time after that, 
my lady Ivy did, upon pique to my mother,my 
lady Halkh'ill, set a-foot a mortgage she pre¬ 
tended to have of the house in 8t. Martin*s- 
lane for 1500/. from iny father. She did once 
tell me she had such a mortgage, as she pre¬ 
tended real, hut that it was drowned in a trunk 
of writings coming from Malmesbury. HaM 
I, my mother and sir Charles Cotterel will not 
believe it, if you do not let them see it. I am 
satisfied as to my concern in it, and would not 
have you proceed in it, for she pretended she 
did it for my advantage. But afterwards Mr. 
Duffett and she did agree to make a writing, 
in my sight, of a mortgage. 

X. C. J. Was iny lady Ivy by when the 
writing was made, as you say P 

Mrs. Duffett, She was by, giving him or¬ 
der how to make it, and what ink he should 
use to make it look old; and they forced me 
to make the ink, and to fetch saffron to put in 
it to make it look old. 

Heij. Strhi^er, Now will be the time to shew 
my lady’s letters. 

X. C. J, Mistress, I would ask you one ques¬ 
tion by the way, whether while these things 
were doing at any time, any body did come in 
and give you any interruption P 

Mrs. Duffett. My lord, Mr. Duffett and my 
lady made me oftentimes stand at the dour 
(for we were but lodgers) that nb one might' 
come and disturb them, and I never rememWr 
any that came mother but one Mr. Hutton an 
attorney, my ladw attorney. 

X. C. J. Did he sec any of this done P 

Mrs. Duffett, I cannot say he helped to da 
any thing, for when he came in, they some¬ 
times sent me out to see that nobody should 
come upon them ; ami so what he did, I can¬ 
not say. But he was let in when Mr. Duffett 
was counterfeiting for my lady Ivy. 

X. C. J. When was this ; about what time ? 

Mrs. Duffett. Of the day, my lord ? 

X. C. J. Nn> how long ago is it ? 

Mrs. Duffett, U might be alK)ut 1670, or 
1071. 

L. C. J. You ore my lady HalkhilPs daugh¬ 
ter, I think, and married Duffett P 

Mrs. Duffett. I did so, my lord, I am her 
daughter. 

Hcrj. Stringer, Pray what did they do to the 
deeds they made, to make them look like an- 
ment true deeds ? 

Mrs. Duffett, For the making of the out¬ 
sides look old and dirty, they used to rub them 
on windows that were very dusty, and wear 
them in their pockets to crease them, for some 
weeks togetlier, according as they intended to 
make use of them. 

Alt, Gen, My lord, as it happens, we have 
that deed she talks of, called Calovcr’s lease, 
here. 

X. C, J. Ay, I suppose you have such % 
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dcM; it is a fsniMlis deed in Westminster- 
HoJL 

Att, Gen, Here it is, wip <lcsiie she may 
look upon it. [Which she did. ] 

Mrs. Buffett. As for this deed, T cannot 
•wear this is the deed, there have been so many 
Wiade by them. But he ilid counterfeit a deed 
that'he told me was one Glover’s lease. 

Mr. Wi/hams. Mistress, you were goin^ on 
to tell bow they did use their deeds they made. 
Pray tell us how they used to lay them in 
the balconies, and all you know of the art. 

Z. C. J- Ay, bow was it ? 

Mrs. Buffett. When they had been rubbed 
upon the window to make them look dirty, and 
tliey ^vere U» pass for deeds of a great many 
years standing; it was used to lay them in a 
Mcony, or any open place, for the rain to 
come upon them and wet them, and then tlie 
next Bun-sliine day they were exposed to the 
suu, or a tire made to dry them hastily, that 
they might be shrivelled. 

Z. C. J. Is your hushaml dead or alive? 

Mrs. Buffett. Dead, Sir. 

Att. Gen. How long has he been dead ^ 

Mrs. Buffett. 1 was not at his death with 
•him, be died beyond sea. 

^ L, C. J. Was your husband alive when Mr. 
Johnson’s business was ? 

Mrs. Buffett. Yes, he was. 

JL C. J. Yes, 1 know he was in court; 
though 1 asked the question, I remember all 
that business. 

Mrs. Buffett. 1 was subpoanaed in at that 
time, but niy lady Ivy would not let me swear. 

L. C. J. Pray, Mistress, what had your 
husliand for his pains ? ^ 

Mr. WiUiams. Had b4ky share of the 
money lent by sir Charles Cotterel ? 

Mrs. Buffett. My lady Ivy gave him in my 
sight 200/. of sir Charles Cotterel’s money. 

Mr. Wiliiams. Do you know any body else 
that Ivad any of that money? 

Mrs. Buffett. The attorney had 200/. of the 
same money too. 

L. C. J. What attorney do you mean ? 

Mrs. Buffett, Mr. Sutton. 

L. C. J. Had he so, how came he to de¬ 
serve it ? 

Mr. Bobbins. Pray, Madam, what do you 
know of counterfeiting any seals ? 

Mrs. BuffetU Mr, Duffett once bad the im* 
pression of a seal in his hand, with which he 
said he was going lo one Mr. Dry den, to 
have it count«;deit^ ; but 1 do not remember 
what the seal was. 

Mr. Williams. When the deeds wore written, 
hew did he use to put the names to them ? 

Mrs. Buffett. 1 have seen my lady herself 
wfiie eeiiie great letters of the names mA upon 
ether peper.s, which Mr. Dufiett could not m 
well hkr and ^ has writ the rest. 

Mr. Wiliiams. Canyon tdl thetiaines ? 

Vhs* Buffet. Tnify, 1 do not vemamber 
wW names. 

Mr. William* We have another witness 
who will give you an aooatfntaf seine letters 


of my lady’s, which we shall desire toba read. 
Swear Mrs. Elizabeth Ryoott. /Which was 
done.) . . ' 

Att. Gen. She talks of Otovei^a lense.JB—^;*> 

L. C J. She says, she ddch net know* whe^ 
therthat be thp'de^, tliere were so many 
forgerl, Mr. Attorney. Hut she swears thtfs, 
niy liusband did forge ti writing he eidlcd 
G Inver’s lease.— ‘ > 

Mrs. Buffett. She had two or threO mort¬ 
gages for^l. ' 

Mr. H^z/Zioms. Come, mistress, wheiw had 
you these lettei-s ? 

Mrs. Rucott. 1 had these letters from Mr. 
Duffott. 

Mr. Williams. Pray, where had ybu these 
bottles ? 

Mrs. Rycott. This is the ink I saw Mr. Buf¬ 
fett write for my lady Ivy with, at Mrs. Lee’s 
house, at the table in the kitchen. 

L.C.J. Who did he write fbr? 

Mrs, Jlycott. For my lady Ivy; 1 dill not 
know what they were that w^erc written, but he 
said they were forgeil; and with ink out bf 
these bottles be said he could make nbw< written 
writings look like old ones very s«)on. 

Mr. Williams. Did you ever speak whh my 
lady Ivy ? Do you know her bund ? 

Mrs. Rycott.'^ I do not know^ these letters to 
be her hand ; but 31r. Duflett gave me' them 
as her letters. 

Mr. Wil/iams. Sir Charles Cotterel, prar^ 
will you look upon them ; you know my lady 
Ivy’s hjind. 

Sir Ch. Cotterel. I do so*-they are all of a 
haiid, and 1 think they are my lady’s: 1 be¬ 
lieve it truly. 

Clerk reads.] This is signed T. I. [All 
the letters were read.] 

Mr. Williams. Your lordship sees one of 
these letters tells Mr. DnfTett, she intends to set 
sir William Salkhill’s mortgage on foot,ahd he 
should have half what she recovered. If it 
were a true mortgage, why should she have 
give him half? 

L. C. J. They were vei-y great toguther, 
that is plain; they were very familiar. What 
were Mr. Duffett^s merits towards my lady, 1 
cannot tell. Willyougoon? It is late. 

Mr. W^illiams. This i.s all we shall offer at 
present, until we have occasion further from 
them. 

Z, C. J. Well, what say you to this, Mr. 
Attorney ? 

Att. Gen. If they have done— 

Z. C. J. They have, tb^ say. 

Att. Gen. Then may it please'your IbH- 
ship, and you gentlemeii of the jury, I shall 
begin to answer their evidence about the first. 
They bare produced, soihe argumentative Evi¬ 
dence out of* many recortls, to convict bur 
deeds of foigvry. In troth, if they had bet 
br^g^ of this very thing, it had been a slirewd 
ob^MSCioii, because we could not have been 
preptredlo havegpreu an answer to what we 
eould not have foreseen we shasild have been 
aooosed of. But npon their boasts they have 
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put US upon the search as weU as they, anil we 
oan me m goitd an account ot* it. They 
vott tiiey had their bint hom my lord Coke ; 
hu that hint has led them into a great error; 
fhr he is mistaken himself in the computation 
ei this time, as he is in a great many other 
IhiM. 

Mr. Bradbury. I know he is rabtaken; hut 
1 depend not upon his remarks of that time, f 
tisidonly, 1 had the g^nerai.hint about detect^ 
ing forgeries from thence. 

Au. Gen. But yet for all your confidence 
of the demonstration, your foundation fails: 
Ibr, my lord, to settle the fact, we shall shew 
that the king of Spain, Charles 5, who was 
likewise em|»eror, resigned his crown the S5th 
of October, in the 2d and 3d years of Philip 
^ parliament-rolls, in 

smioD, there the stile ^at was used^at fii-st 
could not be altered. But the fact of tlieii* 
being the kii^ and queen of Spain, was so no¬ 
torious to all the world, that we shall shew 
you in multitudes of the rolls of that year, the 
etile was as in our deeds; so that the use might 
be various : but that will not prove our deeds 
Ibiged. It may be, the courts of law might 
not take notice of it, as to alter the stile until 
Trinity term; though we have not searched so 
far among them, but in the common convey¬ 
ances which are upon record in tlic rolls, tlierC 
it is altered. And as to the time of their be¬ 
coming king and queen of Spain, we have au 
History that tells you the very day wdien the 
king resigned, which was the 25tirof October. 

L. C. J. 1 tell you, gentlemen, methinks 
Mr. Attorney has been very fiirtunatc to-day, 
in giving very satisfactory answers to two ob¬ 
jectionsfirst, they would quite destroy Mr. 
Neale’s title to this land, by apiece of evidence 
that tliey had never had, but that Mr. Neale 
jiad bragged of it; and that was the survey, 
which, with moch confidence of the victory, 
was produced : and yet, when it w as so, to me 
it seemed the stabbingest enemy the defen¬ 
dant’s cause had; but that you are to have 
with you, and must judge upoo si. Now lie 
tells you again, Mf. Neale lias been a bhbb of 
his tongue, and could not keep the secret to 
hiiDsell, but must brag that tlie deeds were 
for^d, for the stile of the queen’s reign is 
changed; and hy this bragging they have 
am^ed the business, and tan shew records for 
it. 6ut now instead of records, the upshot is 
a little lousy history. Can that be an answer to 
those g[reat numWs of records brought by the 
Other side? Isa printed History, wntten by 1 
know not who, an evidence iii a court of law 

Ait. Gen. My lord, besides that, which we 
must submit to voiur judgment, whether, upon 
/ such a jipintof fact in a roreign country, to be 
done such a dqy, a foreigner’s history, not 
printed for this purpose, shall be a sort of evi- 

See 31 r. Peake’s Observations on this case 
in his Compeudium of the JUiw of Evidence, 
cjiap. 2, sect 

Vt»L, Ur. 
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deuce; but 1 say, besides that, here is a geii- 
tleman, Mr. Clerk, that searched the roll, alit 
he will tell you what they are in this point. ' 

Mr. Clarke. 1 did search in the rolls, and 
find many in that year like these. ijLnd my 
lord Coke is utterly mistaken; he says it was 
not altered until the 4th and 5th years of Phil, 
and Mary. 

L. C. J. 1 care not what my ford Coke 
says, but what the records say, let us see them. 

Mr. Clerk. I saw a greet many in that year. 

Z. C. J. Lord, gentl^en, what do you 
make of us, to keep us herb with I do not kuovif 
what! Mr. Attorney, he tells us that Mr. 
Neale was,so great a blockhead to brag of this, 
and so wc were preparefl for an answer ; but 
all the answer is, my lord Coke is raist^cji, 
and there are many records, biit we have noiie 
of them, Pnemoniti, Pnemuniti. If he did 
brag so, and you knew it, and would not brit^ 
records to wipe off the objection, it is ten times 
worse than it it had been answered only will^ 
the unexpectedness of it. 

Mr. Bradbury. My lord, I dare affirm that 
there are none of the Rolls of that year so, till 
after Easter term. 

L. C. J. Tiord, 8ir, you must he cackling 
too; we told you your objection was very in¬ 
genious, but that must not make you trouble¬ 
some ; you cannot lay an egg, but you must 
be cackling over it. The objection is now 
upon them, let them answer it if they can. Have 
you any of the records here ? 

Sol. Gen. We have not, it seems, my lord. 

L, C. J. Then this iiinst pass unanswered, 
and must lie left to the jury. 

Sol. Gen. But, my lord, they have gone a , 
little farther in this case, and indeed farthei'than 
becomes them, I ihink, to lay aspersions upon 
my lady Ivy, as if she were frequently guilty 
of forgery. And for that sir Charles Cotterel 
swears, tliat she did pretend she had a mort- 
gageof a house in 8t. Martin’s-laiie for 1,500/. 
and this mortgage, he says, he was told of by 
some that did see it; wiiereupon he did like¬ 
wise desire to see it; and without sedng Of it, 
he declared, he would never lie satisfied of the 
reality of the thing : and thereupon Mr. Ser¬ 
jeant West brought it him, and he saw it, but 
was not permitted to see the witnesses names, 
and thereupon he was more dissatisfied than 
before about it. But if sir Charles Cotterel 
had given any the least intimation of such a 
thing, now we would have gratified them with 
a sight of it in court, where ne should have bad 
his full view; for my lady has it still, and it is 
a true mortgage, and for a real consideration. 
But he says this is released, and she did that, 
as is supposed, to suppress any inquiry after 
it. But with reverence to sir Charles Cotterel, 
the fact is otherwise. My lady 8alkhili pre- 
tei^ed to a debt from my lady Ivy, for nine 
years diet for four persons; and the reckoning 
being made according to ray lady Iir’s quality, 
was made so high, that it paid^ off the mort¬ 
gage : but she has the deed still— . , . 

i. C. J, But what say you to the deedu 
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■ale, and my friend Sutton’e notes out of tlie 
lease ; »and the deblof 961. and 4l but a little 
before acknowledged W my lady Iv)— 

Sof. Gen. My lord, in answer to that, we 
be has been pleased lo give it a great deal 
oSgiumiturc; and as he is master of the cere¬ 
monies, to adorn the stoiy with abundance of 
flourishes of liis own kindness and interests-- 

L. C. J. Mr. Solicitor, you are not to judge 
of that, whether it be flourish only or sub¬ 
stance ; the court and the jury a;*c^ the judges 
of that, and truly 1 think it very luateiial 10 the 
cause; 1 assiwe you 1 do; let the dirt be taken 
bfi'asii can, it sticks very much; 1 niustsjicak 
my mind. 

Sol. Gen. When I am ovcr-rulcil, I ac¬ 
quiesce in the judgment of the court. 

C. J. Pray, Sir, apply yourself lo answer 
ihe evidence. 

Sol. Ccn. So I do, iny lord, as well as I can. 
The next witness is tins gentlewoman, Mrs. 
DulFclt; she swears, that she saw her husband, 
ter. DiifTett, counterfeit many deeds, she does 
not particularize them: and here Ijuve been 
likewise several letters read, that did import a 
transaction and coircs|)ondcuce betucen my 
Ivy and him. 

L. C. J. Pray, l\Ir. Solicitor, reraeinhev she 
•wears she saw that lease of SalkhiH’s, and that 
called Glover's lease. 

Sol. Gen. My lord, this witness that sucars 
Alls, is not only a person until to be beUe\cil, 
but Hi contradicted by a record *, and for that, 
iny lord, it stands thus; Mr. Johnson, as i.s 
well known, had bis trial for the matter about 
which she now swears: for Mr. Johnson, oh 
the behalf of alderman I reton, undertook to pay 
500/.*' tf» Mr, Duflcttjto proi'iirc somebody to 
•wear the deed, called Glover’s lease, to In? 
forged, tlpon this there was an luformatiou 
exhibited in this court against IMr. Joiinson, 
for subornation $ and u^ion full evidence J<diri- 
■en was convicted for bis endeavour. And the 
record of that conviction we have here, and de- 
sice to liav« produced and rend. 

X. C. J. And 1 tell you, Mr. Solicitor, that is 
AO evidence iti this case. 

Sol. Gen. Wliy, pray, good my lord, did not 
they here iriKt now swear lier ? 

X. C. J. But tlie informaliou put in by Mr. 
ikttoruey Noy, pray, remembei*, was not suf¬ 
fered to be read, because not against any of the 
{lariies, but third persons. 


♦ Huger North says, “The lady prose¬ 
cuted Johnson for this subornation by iiifor- 
iBotion in the Kiug’s-fccneh, and the cause was 
fried before Pembeilou. It apjK*aied that 
JobusoD had no concern or words hut by way 
iff advice to bis client; but he was b(>nie down 
sod convict; at which the fellow to'tk despair 
AQd died. It W'as thought lus mea.sure was 
{hard and cruel: and that sum; mighty 
ptMtft )of interest in her ladyship^s hw i^itsde- 
pnded upon this man’s suflering,’’ Life of 
Lord Keeper Guilford, ?ol. 2, p. 8vo. ed. 
ofieOfl. 


&tl. Gen. 'But pray, my lord, give me leave 
to apply it to the objection here ihade inouV 
case, to the credit of our deeds. Tbcy say it is 
suspicious, because my lady Ivyuseii to forge 
deeds; and partieiilarly Dufletl, they sny, did 
once forge for her Glover’s lease. Now to 
answ'ei* that, we come to shew that my lady 
Ivy did not fui^e Glover’s lease; but there 
was indeed an art used to persuade Dufl'ett to 
swear it forged, when indeed it was not; for 
which trick Johnson, tliat was the agent, or 
inslrunient, ivas conviettHl ;'and that conviction 
is, 1 think, a good evidence that it was not 
forged. 

L. C. J. None in the world, Mr. Solicitor; 
and that from the very evidence that has been 
given in tliis cause this day; for it is plain, if 
>00 will believe this woman, (and 1 yet sec no 
caii.se to the contrary) that slie was coming 
into ilie court to have sw'orn the truth, which 
would have perhaps cleared Johnson; hiit my 
lady Ivy would needs keep her away. Now if 
DullVtt w ere so great a rogue as lo forge, he 
W'uuld not stick to swear, to prut<‘et that forgery: 
and then how easy a thing was it, had John • 
son been the greatest saint in the world, to havo 
gut him convicted upon w hat Diiflett came to 
swear against him ; though, had she come then 
in, Diiflctt w ould have appeared one not at all 
lit to be credited. 

Sol. Gen. My lord, I have then one thing 
more to oiler; 1 cannot tell in lccd whether it 
he uraterial, for it seem.H I have been so un¬ 
happy as to oiler some tilings that iiave not 
been tliouglit material. 

L. C. J. You have so indeed, Mr. StiJiciror, I 
must speak the truth ; thcie have been several 
tilings oflered as evidence, which, in another 
cause and place, would not, I am sure, bav« 
been oflered. 

Sol. Gen. My lord, I submit what I offer 
for my client to the judgment of the couil. 
But that which I would say now, is this: W« 
have hero the husbaud’.s oath concerning this 
matter, that this woman who now takes upon 
her to swear the.se fin-genes and things, told 
him she could have 600/. if she would swear 
against iiw lady Ivy, 

L. C. J. Is that evidence against the wife P 

Sol. Gen. He is now dead, it seems; hut her* 
is hiS oath. 

X. C. J. Pray, consider with yourself, could 
tlm husband have becn a witness against the 
wife about what she told him uj^n an infor¬ 
mation for that ofi'ence of subornation ? 

Sol. Gen. No, my lord, 1 think not. 

X. C. J. Could the wife be an evidence 
against the husband for the forgery ? 

Sol. Gen. No, my lord, she oouid not; and 
yet she swears it upon him here. 

X. C. J. That Ki not against him, roaa; Ko 
is out of tlie case, hut against my bdv ivy ; 
and how can the oath of the husband oe evi« 
deuce Iktc ? 

Att. Gen. Cryer, call Mr. Gibson, to give an 
account of t!ii.s gcnllelvornan. 

SoL Gen. Suppose, my lord, that both hufi» 
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hand and wife were brougflit as evidence 
against niy laily Tvv, were that good ? 

X. C. /. Certaiiiry that werd very good. 

So/. Can. Why then, my lord, one of them 
says, that she saw such and such things done 
by lady Iv}', and.by him. for her; and the 
other says, sucli things were not done, hut slie 
confessed slie could nave 5(>0/. to swear they 
^ere done: shall not this evidence be admittc^d 
to coiitradict the other ? 

L. C. J. W1iy, good Lord! gentlemen, is 
^lie philosophy of this so witty, that it need he 
so confidently urged ?" is it good logic, that be- 
l^use they both were good witnesses against 
iny lady l\y, therefore either of them is a 

f ood'u itiicss against the other ? shall the hus- 
ttiid’s oath be read against the wife, to fix a 
crime upou her i* sure you do not intend this 
•shall pass for argument, hut to spend time. 
Cri/cr. Here is (jihson now, Sir. 

Att. Gen. Swear him (which was done). 

So/» Gen. We are not now, iny lord, exa¬ 
mining what DiifleU swore about forgery or not 
forgery ; but is not this confession of hers an 
arpiinent against the credit of her testimony, 
who now says, she saw m} lady Ivy do so and 
so, when she has confessed she could have 
money to swear against ray lady Ivy. 

L. C. J. But Mr. Solicitor, if you will not 
apprehend the question, I cannot help it; is it 
not the liuiband that swears against the wife:* 
Aft, Gat. Do you know that gentlewoman 
there, fiibson ? — Gilson, 1 have heai'd of her. 

L. C. J. Nay, be not angry, Mr. Solicitor; 
for if you-l>p, w f: ciinuot help that neitlier. The 
law is the law for you as well as me. 

So/. Gen. ]\Iy lord, I must take the Fiile 
from you now’. 

Lr C. J. And so you shall. Sir, from the 
court, as long as 1 sit iiere ; and so shall every 
body else, by the grace of God. 1 assure yon 
I care not whether it please or displease; we 
inu^l not have our time taken up with imper¬ 
tinent things; for 1 must say, there have lioeii 
as iiKiny oilered in this cause to-day, as ever 
were in any cause that ever I heard ; and if 
all be not as some would have ir, then they 
must he ill jiassioii preseulh. 'flie court giv es 
all due rt*i»pccts, and expects them. 

Aff. Grn. Have you any acquaintance with 
that woman? 

(jibson. 1 have seen her a great while ago. 
Att. 'Gen. tv hat do you know of her ? W hat 
reputation is she of? 

Gibson. I know nothing of her reputation; 
I know she was Mr. DufiTett’s wife. 

L. C. J. And so do wc, she tells us so: 
what then ? 

^ Gibson. I have seen her a-bed with Mr. 
FrogmoFtoti, and she told me she had then a 
frog in her belly. 

Mr. William. It seems then by having this 
gentleman so ready, they were aware of this 
‘ too : I suppose Mr. Neale bragged of this too, 
Or else the guilty conscience put them upon 
preparing for it. But yet 1 thwk they do us 
no great harm by it. 
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Alt. Geji, You will give oinr evidence aa 
answer 1 suppose by and bye: but we will 
go on to the rest of yours. As'to the bill and 
answer in the year 1629, in that of John ^'tep- 
kins, it is said, he makes the bounds eastw'ard 
to be Fox\s-(ane; but it is plain, he that giv^ 
in that answer was not acquaint^ With the 
transactions of the estate before his owm time. 
Ami if you consider the time of that answer, 
there wa.s near fourscore years then past since 
iJio lease made, and so long it had bf^n out 6f 
the family, rendering a pcppcr-com rent; and 
so the ])rofjtab]e interest was only the four 
fieri s snrrcmlered to him by the tenant, befora 
the licence to nliene: and it appears not that 
he had any notice of the reversion. But I ob¬ 
serve in tlio answer there is. one passage re¬ 
markable ; that there was a way, time out of 
mind, that ditl part this land, and that whic^ 
was reputed the dean and chapter's land. Now 
that doth not tie it up to make Fox’s-lane that 
same way, but only says generally, there wan 
an old way, which must be understood of the 
! way down from Cock-hill to Bell-wharf: so 
, that I take it, that this is no conclusion upon 
I us. Nor upon the same ifround is that lease 
, made 13 Jacob!, by John Slepkins, w'here he 
! abutts his laud upon that wall which is called 
' VValUmarsli-wall, and covenants lo have the 
‘ rent increased, if any thing beyond that be rep 
I covered ; for there was near threcscoi’e year.4 
; lo aunethen of this lease, and he had no pre- 
I tence of title to contest it at that time; and s© 
I tiio vcnlicts dre all answered that way, the 
' U^ase eX| tired not till the year 1680. 

! Sol. Gen. Then, iny lord, lor the survey 
that they produce of the late times, by the 
order of the committee of parliament for sale 
of cliiireh'lands, how that should give a title, 
I do not iiuderstand. It is the first time I ever 
I'lCard of vl particular of dean and chapter's 
lands tube an evidence, when at thattinfe there 
was no dean and chapter. But that which is 
I a clear answer to it is this: VVinterbnrn, who 
had the lease from the Church, did also claim 
under Marccdlus Hall, who had ^ lease for 
ninety years : that in time expired in the year 
Into. *'rhal interest being then dcterinined, 
he gels these put into the survey (vvhieh it was 
his interest to do) as the inheritance of the 
church, which would gain him a Jee-sirnple 
upon his purchase, he concealing the long 
lease, and they being so long in possession ; 
whereas other vvise he could only have an estate 
for years: and it appears all the deeds were in 
his custody ut that time. For the other wit¬ 
nesses that speak to the wall, that we must 
leave to the jury’s consideration, upon the ba¬ 
lance of the ev idence. For, with submission, 
my lord, taking tlie evidence as it stands to¬ 
gether, if that lease of Marcellas Hall be a 
good lease, these several conveyaijccs we pro¬ 
duce are supported, aun 
surrenders four acres, which are tlie lands that 
are ail;envards conyeyed to-Kox, wbicli is men¬ 
tioned in the deed ot hi'’ surrender' to w the 
greea Hilly-bank, aud that was the boundary of 
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l^e lour acrea; but vbat bepomes of the other 
’ ajeven acres and an haJf; they have given no 
aocouat of U hitherto. But surely, my lord, 
Vpon that first survey, 1 tahe it, there is a 
ovidence coucuiTing* with our assertion: 
Ft^tbatsaitb, the south boundary of the dean’s 
Lynches is WdJ-marsh. Now, then, if there 
tie seven acres to go forward froin thence, that 
just reacheth nii to Cock-hill; and all the 
other lioimds plainlj^ concur with onrs: and 
upon the perusal of the survey, which it is 
consented to on both sides the jury shall have 
with Uiem, 1 believe they will be satisfied our 
boufuls and that a^ec. Upon the whole evi¬ 
dence 1 submit it lor the dcteudant. We have 
dune, my lord. 

jiu, Gen. Only I would ask Mr. Sutton a 
question i whether the bill and answer now 
l^iven in evidence, were not given in evidence 
ni the last trial ?— Sutton, Yes, it was, 

Att. pen. And yet the verdict went for us 
Aen, as 1 hope it will now. 

L. C. J. Have you all done, gentlemen ? 
Will you say any thing for tlie plaintiff? 

Mr. Wilhams. No, my lord, we will leave 
U to your lordship and the jury. 

X, C. J. Then, gentlemen of the jury, this 
evidence has been very long: 1 think tb*e trial 
bas held us as long as any cause that ever hap¬ 
pened in Westminiter-hall, of this nature; 1 
mean, exc^t one, these many years. .1 think 
lire meet witii but one in all our books, that 
held n^ so long: That indeed was luthcr 
longer, tlie famous cause of (’olt, 
in this court; but besides that, 1 never heard 
of a cause of this length before. 

But, gentlemen, it is a cause of value, and a 
cause of great weight and consideration; it 
hath de|]^ude<i in the evidence of it upon abun¬ 
dance of circumstances, so that it may be iin- 
possibla for me to remember all the evidence 
that hath been given. 'But as near as 1 can, 
I'win give you what assistance I am able, in 
recollecting what Kas been ‘said on both sides. 
Some of you 1 have observed have taken 
notes, and that will save me and you some 
trouble: i will give you a scheme fairly of 
that which is the question. And it will be very 
much more easy to you, because you have had 
a view of the matter, than can be thought 1 
can make it by any direction of mme. 

The question in short is. Whether seven 
acres and a half ,of land, now built u[M>ii to a 
yery great value, as the witnesses say, 2,000/. 
a year lying on the east side of the lane, that is 
called by the name of Fox’s-latie, betwixt that 
mtii the mil), called Uatcliff-mill, he part of the 
marsh that formerly belonged to the family of 
tbs Stepkins’s ? or whether or no that be not 
jiart of the dean and chapter of Paul’s inhe¬ 
ritance f If it belong to the deon and chapter 
lilf PiMil’s, then the issue is with the lessor of 
.Hkg but if it be the inheritance of tlie 

filetaciiMi’s; and part lof the marsh-land, and 
BO aocxirding to the ancient boundaries, 
then tbe iasiie the defendant. 

The plainliff bpJDCf end «bews for his title, 


first that ibis was tdl dWng tojoyed nider the 
church of Beal’s leasM. Knowl^ who ibr-* 
meriy did reedve the rents of the very tbtn||f in 
jjuestioD, till (1677), befose this questioq, MVS, 
ip his testimony, he reived them in the rq^t, 
and on the bdialf of Mr. Neale, who olaiifia bp 
lease from the dean of St. Paul’s. 

That is not sufficient to maintain hii title, 
but they come and shew Ae ori^nal; and in 
point of time,^5 H. 8. they Say that one dean 
Collet made a lease of the lands in question, for 
45 years. And to prove ^is, a book is {wo- 
duced to you, wherein there is a short etftrjjr 
made, which takes no notice at all of any thing 
more, but that there was such a lease Of a mill 
in Shadwell, with the appurtenances. Bui 
upon their producing tliat writing, it is found 
to be a paper writing; and there was an objec¬ 
tion, and a material One, made upon the face of 
the thing itself: for there were two places that 
seemed to be suspicious, as made directly to 
humour an evidence of such a lease in 5 ll. 8. 
having Dr. Collet’s name inserted, who hap¬ 
pened to be dean of Paul’s at that tinSe, 
whereas Nowell was originally the name that 
was set there, with the same hand that the 
other part of the writing was. Thereupon it 
came to be enquired into, how it came to rasa 
that Nowell’s name was struck out and C^llet|B 
put in ? That seemed to insinuate, as if this 
was contrived ou purpose to shoar up an evi¬ 
dence, and humour the time. For it could not 
be imagined that Nowell should come to be 
(lean when that lease was made, who was not 
dean till so long after, in queen Flijcabetb’s 
tin^e, as 1 take^t. Now had this objection 
met with this book alone, it would have made 
the evidence lame, aud they would have bedn 
thought to have set an ill leg forwards. But 
to take off thaf; they come after and shew a 
parchment scroll, wnich takes notice likewise 
of such a lease: and their officer, Spencer, says 
he has seen that scroll many years, a^ so it 
could not be a new thing for this purpose; it is 
an old rental, or some such thing; in time, in 
some short time after, where is mention made 
of a lease by dean Collet, 5 H. B. for 45 years, 
which humours the time exactly, and supports 
the credit of the other evidence. This is that 
they give as an answer to that cbjectiim. It 
might be a mistake a.s to the name, but this 
will shew that it was not a contrived matter Ibr 
this purpose. 

The next piec« of evideoce they go to, is ^ 
E. 6. and for tjiat time they come and produce 
leases, those that are at least in law evidence 
of leases; and those are the church books, 
ancient Imks that have been always read and 
allowed for evidence. And thereby they shew 
that one Dr. M^, then dean of Bt. Paul’s, 
viz. 23 Feb. 5 £ld. 6. did leit the lands m 
question to Joan Hall and Mbircellus Hall; 
and he lett it as the dean and cl^pter of Paul’s 
lands, ibr 45 years, at the rent ^ 10/. a-year. 

Then they tell you in 8d and dd of Phil, 
and Mar. 10 Dec. one dean F^cknam takes bo« 
lice of the former leases, and'letts it IoICm* 
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ecllut Hall, and tha^ is for 90 years; 
tb6rc is the old rent taked dotiee of, and soiOe 
iii^rease made; and there is in that lease a co- 
Tenant to le/mir the i^ll, and &dt has' gfveii' a 
iida to sometiiiiii^ that makes part of the present 
^deidton, ,which they that are for thO defendant, 
call a licence to remove the mill. You, gen¬ 
tlemen, ivill have the deeds with you, ana are 
tojndg^e of tbeiQ. ^ 

The leases from 5 H. 8. to this dean Feck- 
nam are only leases made for years; and by 
reason of tb^ leases for years, and the long 
lease which they |)reteiid to, the defendant’s 
counsel insist upon it, that they could not be 
tet in to conirorert the plaintiff’s title; for the 
last lease for 1S28 yepi-s, from Stepkins to Hull, 
ednired in time but in the year 1680. 

Mow say the plaintifl‘’s counsel, (and they 
produce that which is very material in the case) 
5 Aug. 1636, this was then lett to one JVIury 
More, the rcdict of one Adrian >Iore, formerly 
the assignee of the lease that came from dean 
Fecknain to Marcellas Hall. And there, in-' 
stead of c<intinuii)g it a lease for years, he letts 
to Mary Moh*, m consideration of the former 
leases, and turns it into an estate for three 
lives. So fur then was the dean of Paul’s from 
ajpprehending himself to be but lessee for years, 
that be takes upon him to croate freeholds, 
which only he that has tlte inhentaiice can do. 

They go on further, and tell you, that in 
1640, the same dean of St. Paul’s, she having 
sold her interest to one Whitwick and Winter- 
burn, there is a new estate made to them for 
three lives. These continue in possession under 
that lease, till Mr. Neale purchased in their in¬ 
terest : and his grace of Canterbury* then dean 
Bancroft, he made another lease to the saidMr. 
Neale for tlirce lives; and there is a great in • 
crease of rent, 80/. during the life of one of the 
former surviving lives, and then to 100/. Then 
comes the lease made to the now lessors of the 
plaintiff, Iw tliis reverend divine that is here, 
now Dr. SSillingfleet, the present dean of St. 
Paul’s, at yearly S40/. And this is the sub¬ 
stance of the evidence first given by the plain¬ 
tiff, for his title which is underneath that last 
lease of dean Stillingfleet, which they say is a 
good title: and in case it doth appear that the 
lands are the inheritance of tiie dean of Paul’s, 
it is not controverted by the defendants, but 
that the plaintiff must have a verdict for him. 

But say they which arc for the defendants, 
this is not their mheritance, but the defendant’s: 
and to prove their objection, they produce 
^undance of deeds, of winch, as well as 1 can, 
I will give you a,punctual and particular ac¬ 
count. For with all the faith and hdelity I can, 
I will give you the Substance of what has been 
Said on both sides. 

First, It is not to be doubted, for it is beyond 
all contradiction plain, there were 130 acres of 
marsh-lands, lands covered with water, whicli 
one Vanderdelf, a Dutchman, undertook to 
drain, and had an act of parliament made, 
^nno 27 H. 8. to encourage him for his en- 
mvoura to drain it, giving jum tj,c one half. 


That act of parliament is produced, and it kb 
there said to he 130' acres. 

Now you ore totsice notice of the boundaries 
Of this marab-land, at making the state of thi* 
question. The act of patiiament bounds t)ie 
marsdi upon the Hermitage, or such a 
called Grasti-mill, upon the West. It is boundiid 
on the high-way leading to Ratcliff, on tha 
North, which is called Ratcliff hwh-way to 
this day ; it is bonnded to the river Thames on 
the South; and it is bounded upon the town 
of Ratcliff towai'dt the East. 

Afterwards, in'H. Sth’s time, conies in Richard 
Hill, who was owner of some part of this marsh 
(Yanderdelf s moiety,) and he in time, 23 H. 
8, became indebted to one Salvage ahd another, 
and there he comes and acknowledges a statute 
to them for their debt. And (because 1 woukl 
have you have all things before your view that 
were done at one time) in the same y ear these 
is a mortgage made of the lands of Richard 
Hill, (among which, they for the dcliPndant ap¬ 
prehend, are coinpnzed Che lands in questiMl, 
as marsh-laud, to Salvago, for the payment s# 
their money) and in that mortg*^ge Ac samd 
words are made use of for tiie boundaries, M 
are in the draining act. This, to derive theif 
title, they produce to shew, that there was such 
an ownership, and such a mortgage. 

Then they tell you, that in 37 H. 8, "Ad 
same Richard Hill, he goes atid divides Sdidd 
part of these lands, that is lo say, eleven aerki 
and an half, and that he conveys away by 
lease for 34 years to MaroeHus Hall; whom 
1 j^aine the mhre particularly, because it Is A 
name that has been much canvassed, dhd ffirew 
a countenance to the title on both sides. NoW 
in that deed, whereby this is thus cOnVeyed to 
Marcellus Hall, there is no notice takeq jpar- 
ticularly of the eastern boundary to be the mill, 
or the mill- hank, or the hilly -bank. Vaw, say 
they, the mill was just upon the poinChatd by 
that place that is called now hy the hanto of 
Cock-hill; and so that boundary doth lakh in 
the thing io question, the seven aetts and a hhlft 
because that deed tato notice Of foe mHl, faSly- 
bank, or way. 

In the next place they offfeir yoO fois fct Ovi- ' 
dence, that in 6 Ed. 6, the same Richard Hill, 
for 130/. sells his land to Thomas ^pkins. 
And when it comes to convey tbeinheritance to 
him, it is laid to be under the same hoandariek 
as are iifehtionefl there, bounded on foe hilly- 
haiik or mill-bank, eastward. Mow, say foey, 
that sheweth plainly, that still tlie Inifl kvas tlto 
thing that was intended to be the boundary; 
and there being seven acres and an htdf of hmd 
between the mill and the western bounds, those 
Btwen aci'cs cannot be construed to extend to a 
mill with the appurtenances, but rafoer it is to 
bound upon tlic mill and include the lands, 
than to have the lands go with the mill. 

They proceed further and say, that Tiiomijs 
Stepkins, the sanm year, did for 50/. I^tt thm 
lo Marcdhis Hall, for 128 years, at a pepper- 
covn rent, which lease expired but in 1680, na 
till now We could not coipe litigate that 
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i^iatlcr, boeause he bad made such a lease. 
Hut then I am to take noiicc hy -the way, 
and so must you into the bai-^ain; there is an¬ 
other boundary made there., abutting’ on the 
well there, called ShadweJb aiul the way lead¬ 
ing from Sliadwell to the Lynches. 

After this they come to tell } ou (iirther, that 
llarcellus lice, ^iand's Phil, and Mnr. 

let! a base to Carter, and tliat was for 30 
years. Noiv \oii are to take notice, that in this 
Ipasc of Cartel V, there is notice taken of a mill, 
and alioiit :t*i acre ot' land thereunto bc'ionging, 
very carefully put in ; and that, say they, 
sheVelh that your boundary could not exlond 
to so inueh as seven acres. - * 

And to hack that evidence, they shew you 
a certain survey, taken in Uiieeii Elizabeth's 
time, pottceraiqg the manor of Stepney, which 
you are by consent to ha^e with you ; anri you 
w'iil do^well to consider it well in your perusal 
afil. 

And pow comes the main deed. Say the 
^afepddnl’s counsel, it falls out that you «*irc 
hut lessee under Marcellus Hall, who was 
lessee under os, and was obliged in a panicu- 
Jar covenant, that he should not leit any part 
of this land without the licence of our ancestor 
Stepkina, who made him such a long lease. 
But it happened be had a mind to lett some 
pact of this land to the dean of Paiirs, from 
whonwhc had a tease of the mill. And accord¬ 
ingly ho had a licence from Stepkins so to do; 
irhich say they, is the reason w'hy they come 
to lay claim to our land. This they take notic^r 
to be in time, 16 Nov. 3 and 3 Phil, and 3Iar. 
when I must tell you by the w ay, that the AVst 
lease pretended by them to he made to Marcellus 
Hall, is the long one, 6 Ed. 6, by Thomas 
IStepkins; so that Marcellus Hall came to be 
lessee under the dean and chapter, liefore he 
had any authority or interest from Htepkiiis, 
nay bellh’e he had any lease from Hill. 

Alt. Otn. My lord, if your lordship pleases 
to remember, Alarcellus Hall did first take by 
lease iroiii Rich. Hill, iii 37 H. 8. 

X. C. J. Pardou me, Mr. Attorney, I did 
not mis-repeat it; 1 say he first had a lease 
from tlie dean and chapter. 

Att. Gen. That was of the mill only— 

X. C. J. That is cuntp.sted, and the very gist 
of the question; Mr. Attorney, how much is 
comprehendtsd in that lease i* 

But to go on with the "defendant's evidence. 
Then in Nuv. 2 and 3 l*hil. and 31ar. is the 
Aeed to Rosier, of wluch'l shall have occasion 
to say more anon. 

In 6 and 6 Phil, and Mar. conies Jasper Hill 
the son of Richard Hill, (the first owner of the 
land, and that entered into the statute to Salva- 
.go)tte makes a conveyance to Macheline Step- 
Eios, Thomas's widow', and John Htepkins, his 
heir, mother and son ; upon which, afterwards 
is a surrender made by Marccdlus Hall to 
JohhlSU^iaB, son and heir of Thomas, of four 
acres; which say tliey was not assigned with 
the oilier seven to die dean of Paul's. 

Then in 3 Eli^abelb, pureuaut to the con¬ 


veyance made by Jasper Hill to the Stepkins's, 
there is a fine and reoovdry sHifered; and 4 
liJizalieth, a d^l to lead the uses of that fine 
which are to John Stepkins aiid^ his mother, 
and the boil's of John. But stillj in all these 
deeds and conveyances, there is mention made 
of the mill, milil-baiik, or hilly-bank, or hilly¬ 
way, to be the boundaries; and likewise of 
Shadwell. 

Atler that, they produced a bond, when in 
! Spinola is bound to Stepkins to take off the sta- 
j tiite entered into 33 11. 8, hy Richard Hill. 

I Then 14 Elizabeth, they produce a cornmls- 
1 sion of RtnverK, where notice is taken of the so- 
I veral land-holders of AVapping-niarsli, who 
: were liable to make sutisfactiou for any want 
of repairs or defects in the marsh. There Ro- 
I per is taken notice of as a tenant, and one James 
! and Stepkins too: and they do infer from 
hence, ilmt James and Roper's land is part of 
this, and was under Stepkins, and is enjoyed to 
j this day uiub r the title of the StepkinsV 

They go on further, and tell \ou, that 15 
Eliz. Stejikins became indebted to the crown, 
j hy taking a teller’s ilebt upon him, and had a 
j miud to secure the debt, and therefore conveys 
j his land to the then treasurer, attonicy-general 
and solicitor- general, to secure a great sum of 
I money; and tnis land they would have to pass 
I among the rest. 

j Afterw'tirds, 17 Eliz. the commissioners sit 
' again, and there is a return made of all those 
! that were land-holders, the same named bc- 
j fbrr. 

; 7'hcii 7 Jacobi, was there a re-grant out of 
i tlie crown made to Stepkins of all his land. 

, Whcri'in, generally speaking, tlie bounds of the 
! lauds belonging to Srepkins are called the Mill- 
I bank, See. This must, say they, of necessity 
take in the lands in question, otherwise it is im¬ 
possible that shoulcl Im; the boundary. And 
^ they make use of this further argument; Say 
I they, we have taken a survey of all the lands, 

I those in question and the other marsh-lands, 
j from Hermitage-dork, alias 8t. Katherine’s, 

I even to this nidi; and it doth just humour the 
iiuiulier of acres in the art for draining Wap- 
ping-marsh ; that is to Ruy, it makes just 130 
acres. All which, they say, plainly belongs to 
the Hiepkins's. 

They tluMi come to examine their living wit¬ 
nesses, and tht‘y have produced them in this 
order ns 1 name tjiein ; their witnesses huvr 
been as they are in my paper. One Hughs, 
and Somerlvy and Holmes, and Barefoot, and 
Cope, and Holewell. And the substance of 
what they say is this: Tlie old woman, Bare¬ 
foot, says, she has known the place in question 
these threescore and o<ld years; she remem¬ 
bers well the situation of it, and that the water 
drove anotlier mill iirst, and did not come near 
to Fox's-lane by a quarter of a mile, but run 
more to the north. And this land, she 
was always reckoned to he 8te|ikm$'s, and she 
never* knew any one have any thing to do there 
hut they. And in as much as there was some 
discourse coacerning a well; she says, she 
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iloth remember there was a well be|weeD Fox’s- 
lane, and the mill, aud that was limf a mile off 
Fox’s-lLiie, and was culled Shad well. She 
remembers It so well, that if there were as 
many wells as there are panes in the glass 
wimlow before you, that was the right well, 
and there was no other well called Siiadwell, 
but thut. 

Then Hughs tells you, he remembered the, 
land bci'urc it was built upon; that at common 
ordinary tides the water used to come up to 
Fox’s-lane, and at high tides over it; but thc« 
land has been raised much liighur since that. 

Then Cope, he gives an account of bis know¬ 
ing it above three score years ago; and lie in 
general says, he did not know how far west¬ 
ward the water went that drove the mill; but 
Fox’s-lane, lie says, was the way from north 
to south, westward of the null, and he kiiew; 
not any way eastward of the mill but Fox’s- 
lanc; "for Cock-hill is easlwarti of the mill.; 
And much like to this was the testimony ol‘tfac; 
other witnesses; which being done, they con-' 
clufled with the evidence of the sur\ eynr flole- 
well, alioiit the atlmeasurement. And tliis, as 
1 reineiTiber, or can recollect, is the substance 
of the dcfi^iulaiif sevidence, before the plaintiff’s 
reply. 

And then as to that which was offered by the 
defendants, as evidence of the boundaries, the 
plantiffs give this answer; and it is that which 
will be the pinching question in this cause to 
all eternity : Whether or uo, Mill-bank, or 
Mili-hiil, or the IJilly-wuy, or whatfoever else 
U is called in their old deeils, be not that uhicb 
is now called Fox’s-lane. 

Say they, first, by your own evidence, (that 
same anSent survey that you produceil, ond 
which, by consent, you gentlemen of the jury 
are to have with you) there is notice taken of 
130 acres that belong to the mai-sh; there is 
notice taken of the Lynches, as lielonging to 
the dean and chapter of Paul’s. But tlieu in 
the last paragraph of the backside of the leaf, 
(so we «all the second side, for distinction sake) 
you will find this taken notice of; which said 
marsh doth liound on the lands hereafter men¬ 
tioned on the east. And what are the lands 
thei-eafter mentioned ? These you will find; 
Item, holden by the dean and chapter of Paul’s, 
one messuage^ called Derrick-hills, another 
ieuemeut caUed so and so, and several orchards, 
gardens; ^uiDds, 6cc. and a water-mill there¬ 
unto belonging. 8o that there was on the 
cast part of the marsh-land, orchards, gardens, 
a messuage, a tenement, waters, ponds, ftsb- 
ings, and a mill, and several other things. 
Now, if IQ case the eastern boundaries of Uie 
mkrsh came up to the mill you s[ieuk of, hoW 
eomes it to pass that you yonrsclf, itvyom: own 
survey, inaKc the eastern boumis to be uprfii 
these lands, and all these belonging to the deiin 
and cliapter of Paul’s ? And when they cOnie 
to read the uarticulan of what belonged to the 
tHean and chapter, that survey bounds to the 
dean and chapter’s land upon the marsh-land. 
Vou that have beau upon the view, may the 
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better understand it; and you see the eastern 
part,of the mill was the waste ground, and 
made a lane lo carry down ballast, as the wit¬ 
nesses say. This doth just humour all tho 
boundaries. 

Nay, to shew, that this is really so, they 
say, that in time, in tlie year 1613, there was 
an action commenced before my lord chief 
justice Coke, when he sat in this court, where¬ 
in this controversy arose. Fox, who was as 
well tenant to the Dean and Chapter of <81. 
Paul’s, as he was to Step)uDS, he comes, and 
he builds uponthat old wall, called Wall-marsh- 
wall, which begot q contest betwixt StepkinSr 
who was tho ancestor of riiy lady Ivy, and thir 
Fox ; and upon that contest this was the ques¬ 
tion, Whether there had been any incroach-* 
went upon the marsh ? Not but tua^ the wait 
was reckoned, even Stepkins, to be th« 
boundary, though running, as Stsiikins said, 
twenty loot into the East part of the .marsh 
and thete Stepkins was non-suited., After-' 
wards it came into the common-pleas, and 
there was a vpidict, whereby if: was settled, 
that the whole wall belonged to the Dean agdl 
chapter of Paul’s. 

Bui afterwards Mrs. Moor, the lessee of the 
cliuidi, would not he quiet with this, but exfai- 
I bits a bill against Jobii .Stepkins, and others, 

. and to settle the boundaries, because he* pre¬ 
tended incroachments upon his ground: tliey 
therefore require him to ascertain the mattes 
I upon his oath. He in his answer confess^l^, 
he hud heard of the verdict before-mentipiied, 
but knew notbing of it himse|f; but ^hen he 
Climes to set forth the boundaries, he is so Ian 
from taking notice that the boundaries ipke in 
the lands in question, that he tells you there 
was an ancient bunk, which was the prdipa;^ 
bounds between his land and the land^of th« 
church ; and this is a high-way, a common 
high-way. But It was true, as-he believed, 

; they had iiicroached, though such a vqrdict 
I and nonsuit were obtained by them. Nc(f that 
ever he pretended to auy thing , on the eastern 
art of tnat passage or bank,culed Fox’s-^e ; 
lit he pretended to twenty foot on the western 
part of it, as an incroacbment. 

They say further too, that notwithstanding 
all this", John Stepkins was not so. confident of 
his title ta even llipse'twenty-foot on tiie>west 
part ; but that be comes and makea,a bargain 
with another man: 1 will lett you this east 
part of the marsh-land, and if 1 recover any of 
the wall, you shall pay such a^rept for it; b\it 
if not, you shall hold it as you di^ before... 
jealous he was of his title».even to that whirh 
he thought was incroached upon* .. , 

And they fix it tlius, to humour and 
the particular mentioned of orc)iards> poi^s, 
gardens,. &c, for here were a great many 
^uiires and cuts for the water to be received in, 
and so all may well be comprehended ,undcr 
the name of a mill with the appurtenances j 
and that tliey say goeth a great way jn the 
question. You are to consider of it, gentlemen. 
Then they fttrtk*a' shew, that wberea^ jhc 
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si46 futonie thelMiiindary fobe’Hhodwdl, 
i»4iich they weuld have to li? placed a 
way |iigfber,1>y the plaoe called Cook hill; 
licre cotnea an old man that teUsyou, be knew 
the place aixty years and above, anti there 

Waa BO other well called Shadwell, but that 
which waa where the church now atanda, and 
idiat» on the west pari of Fox’s-lane. Now 1 
mvat tell you, uMn the evidence it is pretty 
■trong, because he gfivhs auoh an account ot ' 
it that it was bricked over, and a common well 
' to all people, which must make the thing’ 
Tery notorious; and he never heard of any 
other well caHed Shadwell. It is true, there 
might be a apring on the one side of this 
ffround in question, and the other; you have 
Seard'tbe evidence on both sides, 1 must leave 
it at large to you. 

'Then to make the thing more plain, they 
ofTer to you that this was a tide-mill, and not 
IS the defendant pretends, an overshot 
mH; and that is notoriously plain it is 
• 0 , oad it it against sense it should be other¬ 
wise. Here was one that wrought at the 
’ and his father before him, sixty years; 
nay, it appears that to have water to drive an 
wfenhot-miV in that place must drown the 
whole level, because it must be raised so much 
* higher than the wheel; and if so, that stands 
'Ingher than the place, were it raised never so 
of late called *Fox*s-lane. But there 
were tides that cantP within twenty foot of it; 
lamf you must gfre me leave to tell you, 1 uu- 
liflnltaiHlso moch of it, that a tide-mill is never 
ittihred to have the water just swim up and 
batiLigaiii; Imttfaey have cuts to retain the 
water a wfkUe, that it may go the easier off. 
Aad so the ereat number tM length of the 
<sti and ppnds, and ditches here, were but only 
' cao^vtsdei aad ' basons to receive the tide, 
Vriiidi .did not rise (as they tell you it should 
licA) alxwe half the wheel. The nature of the 
ihinjf itself speaks against what they would 
have it fo be; and to strengthen the argu- 
aapt, have oaUed five or six, or more 
Witnesses, that have known it all along so to 
be: and yet this 1 apprehend, the other side 
toke to he their most material point to make it 
ipuph^ground. 

;Bat^ the counsel for the plaiotifP say this 
to you : They have a survey taken 
in CRiveHd time, which they prpdo^,^ but 
were opposed by the counsel m the other side; 
and I'misst oenfess I did woitoer to hear the 
^olgectipn, that H was strange this should be 
, somyed as Bean and t^h^pter’s lands, in a ^ 
tmie when there were noDeansand Chapters; 

. ifhaw it was surveyed fw that which was so, 
ftaiw were such things as Deans and 
jObaptars, and It was in order to be sold as 
" , midoponmy word.if thelandsof the 

4 ipiil^hai^s inheritance were BO bigger 
.^ttedefimmit would have tbeto', there was 
AgoalmdifsugB pdid to the stale tor die mill 
Mjr. -lifatilas! yon haveawitBBswthat tells 

raeotloii of one 

'‘vraven,)'tllilr«fee was a Craven on the east 
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pant of dhe ground, timtfaada large orclgivd 
and garden, andground. And upon this pur¬ 
chase made by Wm^burn, who was lessee of 
the church, me plaintifTs counsel do raise a 
very oonsiderable aigument, that tli» was the 
church’s inheritance; For say they, why 
should Winterhum, that had a lease in bsiiig 
which would have continued him to be sure in 
possession, and that too before all these houses 
were built, (for they talk all the fine houses 
were built since the king came in) give 9,fi00/. 
ibr the inheritance undwthetitje caibe Degn 
and Chapter, if he knew (as he must if he had 
the long lease in his possession, and so Knowto 
swears be had) it was not theirs ; and be him¬ 
self had a lease for thirty years to come, under 
a trivial rent of a pepper-com. Especially 
considering that those times sold himphig 
penny-worths of other people’s lands. 

But then they come to the l^st point of evi¬ 
dence, and that yon must very narrowly ob¬ 
serve and weigh. Say they, liiM;aase you de¬ 
pend so much upon Carter’s lease, whim takes 
notice of such and such boundaries; and also 
that of l^per, which you pretend to be made at 
such a time, these, we say, are .fbiged. And 
for it they give this evidence. 

The first part is a natural, legal evidence, and 
a proper evidence in things ^f this nature, to 
delect a forgery; an evidence that we learn 
out of our b^ks of law, and it is an argumen¬ 
tative one. If you produce deeds made in such 
a time, when, say yon, such titles were used, 
and such prefaces made to them in their pre¬ 
ambles, w'hen indeed there Were no such tides 
used at that time, that sheweih your deeds are 
counterfeit and forged, aud not true deeds. 
And there is Digitus Dei, the fingd^ of* God in 
it; that though the design be laid deep, and 
the contrivance sculk, yet truth and justice will 
appear one time or another; cml though the} 
may put some gull'upon justice for awhile, 
yet it will in time be discovered, to the confu¬ 
sion and shame of the undertakers. Bay they, 
you have taken wondeifol care to have hotli 
deeds carry the tame fiourisb at the top, of 
eacli of them, you call Philip aud Mary king 
and queen of Spain, and both Bicilies; aud you 
piit Burgundy m the ducal stile, before Mdum: 
this is the language of both deeds, but>tfaaf 
sbeweth them not to. be true deeds, thatcanietii 
forgery in the very face of it; f or Philip,Bi>d 
Mary , never came to write ihemsfilverkiiig and 
lueen of 8pain and Sicily, till Trinity term, in 
be aecono and third yean of their reigns; 
wliereaa your deeda bear date in November be- 
tare. Till Trinity term Naples was a king¬ 
dom, and they wm bat princes of Spain om 
S icily. And besides, they nsBd always hribre 
that time, to put, Millan among the dukedoms 


For instances and proofs of this olgeetimi, 
they shew you the titles of the acts of pariia- 
mont in that year, in October, jNovoraheivond 
December; they shew you the finosi >aricd 
In UtUaiy-term^ and Easter-term, and Trinity- 
term; tia which 
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dom, of fines and recoveries, bore all the oM 
atile; and so do tlie conveyances enntllod and 
not enrolled of that timet And %vitli gfreat 
bravery they challen^e the defendant’s coiinstd 
to shew any one conveyance or record (Except 
those of yoiu* own making) that is otherwise. 
And iMi a further evidence they &ay, we have 
some leases entered in oiir IkmjIcs, and so not 
calculated fi»r tliis purpose, which have no other 
than the old stile of the king and queen. 

And in truth tliis is a material evidriire to 
prove Uiese to be foi'ged deeds: and it is made 
Ibe more material by this circumstance, which 
Mr. Attorney was pleased to mention ; and that 
the notice they had from Mr. Neale’s brag- 
Ipng of ibis very objection to their deeds, aiid 
yet they should not come pi'epareil to give it an 
answer. And L must deal plainly with you, 
that very one thing makes it an objection of 
very great weight anil moment. 

But still, say they, besides all this evidence 
we shull go a step fiji*tlier, and evince the like¬ 
lihood that these deeds should be forged ; for 
your client, the defendant, is apt to forge deeds. 
And to prove that, avc produce this evidence. 

First of all, sir Charles Cotterel gives yon an 
nccuiiht of a long story which doth not only 
reach the defendant, riiy lady Ivy, but it looks 
very bad upon my friend Sutton too ; who, if 
sir Charles Cotterel swears true, is a very 
knave. Now sir C.'harles I'oilerc), though hV* 
does not swear he saw her forj^c the mortgage 
alie pi'eiemled to from sir AViiliain Salkhill, yet 
he gives a slirewd evidence to make it unto- 
wardly suspicious, fur he lells \uu, upon sir 
IVillittui's death, iny laih' Ivy uus far from 
pretending to any ilcbt from sir William, that 
upon accounts stated between my lady and her, 
ehe was indebted to sir William 96/. which 
upon her parting from her husband, a.id being 
under gi'cat want, sir William had lent her, he- 
■ifles his relieving her otherwise : and, says sir 
Charles C/Olterel, 1 was nresent when she took 
4/. more of my lady SalkliiH’s money, and then 
acknowledged herself to owe my lady 100/. 
Afiber tliis, my lady Ivy, without the seelang or 
intreaty of sir Charles Cotterel, comes to him, 
and, says she, dues not iny lady Salkhill owe 
you money ? yes, said he, she does, fourscore 
pounds; but 1 live in her house, and can soon 
eat it out in rent. But, says my lady Ivy, she 
has a mind you should have, the house made 
as a security to you. Good now, how comes 
my lady ivy to be so concerned for sir Charles 
Cotterel'.s security, when he was^not concerned 
for himself ? Nay, and why should she be so 
earnest to have him have a security upon that 
house, which, if it were true, wa.s mortgaged' 
' Before to herself. If her uiortgagc were a true 
pne, this praf^tk^e carricth no jjrcat face of ho¬ 
nesty or virtue in it, I must umls say ; I must 
crave, leave to make that ohserx ntion by the 
Dray. Ay, but into the bargain, when sir 
Charles Cotterel yielded to her importunities, 
Mr.'Buttou is the man liiat im^st be intrusted 
to jdraw the writing, and to that parposc must 
,•00 my lord wf 'SjiIisbury> lease, who is the 
vou. X 
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head landlord. What needed that? 1 rappOM 
it was recited in my lady Ivy^s mortgage%e- 
fore: but he must-take notes out of it, tbraootii, 
to make over the lease and bouse as a security 
to sir Charles Cotterel for 80/. and when it is 
bnnight as such', knowing no otherwise, sir 
Ciiancs Cotterel takes it \ and they two, my 
lady Ivy and Sutton, are witnesses to it. W bat 
it proved afterwards you hear, an absolute deed 
of sale; and yet all this while my lady Ivy 
^who, as sir Charles Cotterel understood it, waa 
indebted 100/. to sir William Salkhill) has a 
debt of 1500/. owii^ from ^sir William, by 
mortgage to her on the same house. 

Sir C. ColtereL My lord, 1 am ready to 
make it all good. 

L. C. J. First of all, I say, it was not well 
done, if there were such a security for 1.500/. t(K 
persuade sir Charles to accept the house as a 
security' fur his fourscore pounds, witliout tell¬ 
ing him of the prior mortgage. Then ii is 
strange, she should acknow'Mge herself in¬ 
debted 100/. upon her taking the four pounds 
from iny lady Salkhill, if she Imd so great a 
sum owing her. And what a slovenly answer 
is that given hy the counsel for my lady Ivy, 
that she and others were called upon for juhr 
years diet ? whereas sir Cbarls Cotterel swears, 
she owned UerSClf upon the account indebted 
lOU/. and there was no hartering for diet i but 
tliut she had gratis for three quarters of a year 
after sir \\ iUiam’s death, as she had it several 
times before. 

And now, while it is in my memory, I would 
remind y on of one thing more before we come 
to the other witnesst's, there is .a thing that to 
me cramps this business very home upon myr 
lady Ivy: how comes iR to pass that my 
lady Ivy should be so wonderful kind to my 
lady SalkhiU’s daughter, as to part with 15QQ?^ 
so secured, to have the house settled ju^a.her, 
without any consideration in the wond that 1 
can hear of? That is such a melting piece of 
kindness, tliat they would do well to find out 
some flam to authorize it. It seems upon sir 
Charles CotterePs desire to see this preteiAed 
mortgage, and its being broujg^bt him by my 
brother West, who is now dea^ she was won¬ 
derful cartdul that he should uot see the 
witnesses to it, it was so precious and tender 
a thing: but alas! it is all melted down and 
gone of a sudden, without any consideration at 
all whatsoever ^ and she can readily jpin with 
sir Charles Cotterel to settle this upon Mrs. 
Dufiett,‘the lady Salkliill’s daughter, and enter 
into bond not to disturb the enjoyment. 

Then there comes another evidence, and 
that is the gentlewoman Mrs* Oufiett, who it 
seems thev would have to be a loose sort of 
oruaturc; hut metbitSks she has a good round 
OQlJi upon toiiigue: for .she does directly 
swear that -she was present, and saw Mr. 
Uiifiett her husband I’orge that very iiiorf^ag^ 
sir Charles Cotterel speaks of; that my J»dy 
Ivy directed it, and gave her order to jiutsafiron 
in the ink to make it look, old; 
him writing in a parchmont, wbLcl|v,hc toW her 
2 T 
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WM .Clover’s lease and other thinfiTSi *11 
for my lady Uy. Nay, she t^Hs you my lady 
Ivy was so extraordinary an artist at the ma- 
naginff^ sueh an affair,* tliat this master work¬ 
man, lluffeit, was not so dexti-ons at it as she; 
Ihrheeeuld not write the first great letters of 
the.names that were to be put to the forg-ed 
teds, but she did that herself, and the rest he 
did. ’ How she is to be believed, 1 must 
leave to ybu; you hear what is objected against 
her about the true in her belly;* and I do not 
know what; whether that* will take off the 
credibility of her testimon}^ I leave to you. 
8he doth give a very free and large account 
how they used to order their matters to make 
the ink look old, (as I said) they put saffron in 
it; then they rubbed the outsides of the d«!C4ls 
in dirty windows, and after that^ used to lay 
^om in a balcony for thernin to comeupon them 
in the nights, and to dry them in the sim, or 
by the fire, to shrivel them up. And this she 
81^8 was their luethoil, and proccs.v they nsed. 
AU which the plaintiff ’s counsel urge, to shew 
the probability tliat these deeds of tlieirs arc 
ihrgid. 

Then they tell you, whif^h is yet somewhat 
more to strengthen her evidence, there is a 
woman, that though sjie s^ieaks out of Mr. 
Duffett’s mouth, and that, can be no evidence 
against my feidy Ivy, yet says, she received 
lain a parcel of letters, which are sworn 
by sir Charles Cotterel to be all of my lady 
Ivy’s wn liand-wrifmg ; which letters have 
bc^n read to jrou ; and they shew a great tu- 
miliai'ity fietweeii my lady Ivy and Mr. Dufiett, 
a great care and eoncem fiir the pi'omotion of 
this Duflett, tbe gentlewoman’s husband; and 
of some deeds thatnwere likely to be thought 
new and suspected. And she tells him at the 
latter end of one, that she is solicitous till the 
trouble be over: but she ivas resolved to set 
on foot sir ^ illiam Salfchill’s mortgage, and 
if that thing did go well, he should liave half. 

That sup|)orts the cr^ibility of the woman’s 
testihiony : but besides that there is another 
thing that looks very untoward, because Mrs. 
Dulfett doth directly swear, that out of the 
1000/. paid my lady ivy by sir CMiarles Cot- 
terel, aOO/. was ^id and given to her hiisbaiid, 
and Mr. Sutton forsooth had ‘..^00/. more: for 
what service, I wonder, must my lady Ivy be 
so liberal to Mr. Sutton and Mr. 'DiiflVtt.'’ 
Mr. Setttoh shuffle and rouse himself as lie 
pleawth, it will stick u]M>n him; and 1 must 
confess it looks untowardly, bis getting my 
lord of Salisbury’s lease to pick notes out of 
it| and then to have such a mortgage trumped 
np in this manner. It is very rank, I assure 
you. 

* Conoemiog tbe o[»cration which the fiict 
that a female witness had passed a ofin- 
eaotineiicy shall have upon her credibility, 
Wmiik waasaid-ki the House of Commons upon 
occaaioB of tho Inquiiy into the Conduct of the 
Duke of York, a. o. 1809. See U Cobb. Pari. 
tMmtes 170 et seq. 


This is a substance of tbe evidence tliat has 
becnoflered by the ^plaintiff, to prove andia* 
diice you to believe these deeds forged. 

Now, in answer to tbil^ they on the other 
side would offer, that sir Charles Cotterera 
evidence is a surprize upon tlicih* Ttiey sav 
they have such a writing, and such and suidi 
deeds, Clover’s lease, and Salkhill’s mortgage; 
but they are not prepared to give such an answep 
as they would liAve done, had tliey had notice. 
Here has l>een likewise great struggling and 
striving to have the verdict rend to overthrow 
Mrs. Ouffett’s testimony; bnt that cannot be 
allowed to he given in evidence between these 
paitics. Then they would have read her hus¬ 
band’s oafli, he being dead; but that is ns 
point of evidence at all nehtier ; for in case 
tbe man were alive, it would not be evidence 
what he should have iieanl his own wife say. 
If both of them indeed had been heard together, 
and testified against my lady Ivy, it had been 
good ey idence; or they both miglit have testified 
for her. But by the latw the husband cannot be 
a wituf^ss against his wife, nor a wife against 
her husband, to charge them with any 
thing criminal, except only in cases of high 
treason. This is so known a common rule^ 
that I thought it could never have l»ornr any 
question or debate. 

Tills is tlic substance of the evidence on both 
sides, as near as 1 can recollect it; save only 
that which indecnl 1 should have inetitioiied bi.- 
fore, the defendant had produced an exempli- 
ficalion of a vcnlict obtained the last Michael¬ 
mas tenit. To which they for the plaintiff 
answer, wc were not tlicn prepni'cd to answer 
your deeds, w hich were very new, atiqin/ins; 
iind unexpected to us: we have now given new 
evidence tliut we iie\er gave thfoi, and it wa» 
a verdict obtained by surprize : wc now shew 
our iiouiidaries better than we could then; ami 
so that they make to be the result of the whole 
matter. 

Now upon the main, after this very long evi> 
dcnce, though the case has been darkened as 
much as ever any case could be cndeavouiied to 
be; and though the event of it be a matter of 
considerable value, yet the matter of fact is as 
clear as the sun at noon day; and a phun point 
of fact it is, and must depemi upon. If we do 
admit all their deeds to be good deeds, witliout 
any consideration of the forgery, pro or con, 
yet if the mill-ponds, ditches, onmards, gar¬ 
dens, Sco. can be taken to be seven acres; tlieu 
the boundaries upon the mill or billy-bank, 
which may well be Fox’s-lane, that will an¬ 
swer both the dce<ls of the plaintiff tuid of the 
defendant, and though never so many houses 
lie built upon it, it will si^if'y nothing in the 
case. And that it is so, whereas the defendant’s 
surveyor svvears, that 130 acj-ps will not be 
made up without the lands in question; the 
pluintffl* has brought two surveyors, that swear 
there is full 130 nci'es, and more, without them. 
So you have two surveyors on the one side, 
and one on the other; and you yourselves have 
viewed it 
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After this ibugf eridence, gentlemen, you 
have had as good an account of the substance of 
it, as 1 can by my notes and memory recollect. 
If any of the gentlemen that are of the counsel 
for the jdaintiflT or for the defendant, do think 
1^ have omitted any thing that is material, on 
either side, tliey liavc free liberty to remind 
the court of it. You arc tbe judges of this 
tact, whether this land do of right belong to 
the plaintiff or to tbe defendant: And I leave 
it to your consideration. 

After which, the jury withdrew to consider 
of their verdict, and the court arose. I’hat 
evening the jury gave in a private vei'dict be¬ 
fore a judge: and appearing the next morning 
at tbe b;u‘, were called over, and demanded if 
they did abide by the verdict they had given 
the night liefore; to which they answered, 
Yes; which being declared by the soibndary 
to be “ for the plaintiff,” the jury were dis- 
chargeil. 

Then a motion wtis made by the plaintiff's 
counsel, that several deeds produced by the 
defendant, that were detected of forgery, might 
be left in court, in order to have them puraued, | 
and convicted of the forgery. The coun, upon | 
debate of the matter, and Inc plainiitrs counsel 
declaring they would prosecute an infoviiiation 
of forgery, the deeds of th*i liUh of’November, 
and the 22d of December, 2 and 3 Philip and 
Mary, were ordered to be left with the clerk of 
the crown till further order, and in the mean 
time tbe plaintiff to have copies of ilicin from 
the Clerk ; and by a rule of court a ti ial at bar 
is ordered in Michaelmas term. 

In Trinity-term iliere w’os an information 
against ladj^ Ivy, fi)r forging and publishing 
the said two indentures, as follows: 

Ri:x versus Ivy. 

InI'ORMATION against the lady Ivy, for forging 
and publisliing two Indentures, Triii. 36 
Car. Second, Rot. 48. 

ss. Quod Theodosia Bryan, do, &c. alias diet' 
Theodosia Ivy, de, Ikc. vid. die anno, ike. Vi et 
Arrois, &c. apud \VeKltn. in Com. Midd' ex 
fiiuo (iropr. capite ct iinaginatione siibtilit' falso 
ct fraudulent’ fabrieavit ct fecit ct fieri et fabri- 

cari causavit quoddam falsuiu iactum cuatiaeu' 


l6U.^in^p-e4aPart4^ShiHhlM. 

inateriam sequen’ videlicet, < This Indentim 

< made tlie 13th day of November, in the 2d 
‘ and 3d year ef the rdgn of nur lord and lady^ 

< Philip and Mary, by the grace of God, kiw 

* and queen of £D|paiid, Spain, France aM ^ 
‘ Ireland; defenders of the faith, arch-dukes 

* of Austria, dukes- of Burgundy, Milan, and 
‘ Brabant; counts of Uaaburg, Flalnders and 
c Tyrol: Between Maroellus Hul of RadcUff, 

* miller, on the one part, and Richaisd Rof>er, 

I * citizen and salter of London; of tbe other part, 

I ‘ witnesseth,’ 8cc, prout per pred’ falsum et 
! coQtrofact’ factum pleiiius liquet et apporet 
j Quudfj; pred’ Theodosia Bryan alias diet* 
j Domina T. Ivy postea, scilicet die^ anno, dec. 

; apud. &c. scient’ subtilit’ et falso prad* falsum 
! et fabricatuq^ factum publicavit et publican 
I causavit ut verum factum pred’ Marcelli HaU 
j sigillat’ et deliberat’ p. prefat* M. H. ubi revera 
; eadem T. B. alias diet* Domina T. 1. adtuiic 
I et ibidem bene scivit et intcllexit dictum factum 

' fore fkisum controfact’ et fabricat’ Anglice 
! forged, <^t non fuisse factum pred* M. D. nec 
! p. ipsum sigillat* el deliberat’ Et ulteriiis pred* 
Coron’ el Attorn* dicti Dorn* Regis pro 
Domino Rege dat’ Cur’ hie intelligi et infbr- 
nuiri quod cadem T. B. alias, 6cc. die et anno 
supi-ad’ ^c. vi et armis, &c. apud, &cc. ex suo 
1 ]»roprio capite et imaginatioiie scient’ suliiilil^ 
falso et fraudulent* fabrieavit et fecit et fieri et 
fabricari causavit quoddam al’ falsum factum 
contiiicii’ inatcTiam sequen’ videlicet, ‘ This In- 
; * denture, made, &c.’ prout per pred’ ult’ men- 
tionai’ faisimi et controfactum factum pJenius 
, liquet et apparet et pred* T. B. alias, &c. pos- 
! tea scilicet die anno suprad’, &c. apud, &c. 

I scient* subtilit’ ei ftilso pred’ falsum et fabii- 
catum ihetum ult’ meiitionat’ publicavit et pub- 
licari causavit ut verum factum pred’ M. H- 
sigillat’ ct deliberat’ per prefat’ M. H. ubi re- 
vera eadem T. B. alias, &c. adtuiic et iliid. 
bene scivit et intelleut dictum uU’ mentionaf 
, factum fore falsum conlrofact’ et fabricat’ An- 
glice forged, tA non fuisse factum pred’ M. 
nec per ipsuui sigillat’ aut deliberat* Ad graya 
doinpn’ ejusdem G. B. in contempt’ dicti Dp* 
mini Regis nunc l^gumq; suar’ in malum et 
pernitiosuni exemplum omn’ al’ in tali casn de- 
linquen’ ac contra pacein dicti Domioi R^Ut 
I nunc Corou' et Dignitat’ suas^ 3cc. 
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314. The Trial bf Robebt Baillie,* of Jerviswood, in Scotland, 
‘ for High Treason: 36 Charles II. a. d. 1684. 


pVUA JvmciARir., S. D. N. Regis tciitniupwe- 
toiio Bur^a He Ediiihurgti Tigesimo tertio 
die mensid Dcceiuliris, 1684, per No!>ilom 
et Potcnteiii Coiiiitcm Georgiiun Cotnitein 
cle Domitiuin Livin^'stown, 

^c. Jiishnaiiiirfi ^neralein t<iCius Ri 
Scotirr, tt lionuraliiles viros Dominos Ja- 
coImiiii Foulis de Colintoiin Justiciaria: 
rienriim, Joaniipni Lockhart de Castle- 
hill, DaviJem Balfoiii* de Forret, Uoj^'cram 
Hofie de Harearss, Atexandriun Seaton de 
Pitmcddeii, et Patrieuim Lyini d€> Carss, 
Cominissionarios Jusliciaritc diciiS. D. N. 
Begis. ‘ Curia legitime aflirumta. 

Intrat 

Mr. Jtabert BaUiie of JervisHOod, Prisoner, 

Indited and accused, That where not- 
witlistanding by the common law of this, and 
all other woTi-governed nations, the cunspiring 
to overturn the government of the monarchy, 

* “ Upon what was thus screwed out of 
these two persons, the carl of Tarras, who had 
married the duchess of 3Ionmnulh's elder 
sister, and six or seren gentleuieii of quality, 
were clapt up. The ministers of state were 
still most earnestly sei ou IlaillitV destruction ; 
though he was now in so languishing a state, 
occa«!ioncd chietly by the bad usage he met 
with in prison, that if his death would have 
satistled the malice of the court, that seemed 
to be very near. Btil they knew how ac- ! 
ccptablc a sacrifice his dying in a more violent 
way would prove. So tlicy continued even in | 
that extremity to use him barbarously. Tiiey 
were also trying what could be drawn from I 
those aentlemen against bim. Tarras bad | 
married his uicce, who was his second wife. 
So they concluded tliat their contidcncc was 
entire. Baillie's illness increased daily : and 
his wife prayed for leave to attend on him : 
and, if they feared an escape, she w'as uillirfg 
to be put in irons: but that was denied. \or 
would they suffer his daughter, a child of tw el ve 
years old, to attend him, evvn when lie uus 
low, that it was not probable be could live 
many weeks, his legs being much s^.^-lled. 
But upon these examinations a new inethoiJ 
in proceeding against him was taken. A a ac¬ 
cusation was sent bim, not iu the fi rm of an 
indictment, nor grounded on any law, but on u 
letter of the king’s, in which he charged him 
not odU tQt a conspiracy to raise ivbeliioo, 
but^l^rDeing engaged in the llyc-plot; of all 
wmc^jh'be was now required to purge himself 
by bath^ otherwise the council wotdd hold 
mm guilty of it, and proceed accordingly. He 
was not, as they saia, now in a criminal court 
upon bis lifo, out before the council, who did 


or of the established government of this king¬ 
dom, or the concealing, and not revealing of 
any treasonable design, project, or discoarse 
lending tlieietn; or the assisting, aiding, or 
abetting siu h as have any such designs, does 
infer the pains and punishment of treason. 
And by the third act of the first parliament of 
king Janies 1. The rebelling openly against 
the king’s person ; and by the tlirelty-seveiilb 
act of Ills si'Corid parliament, The rasetting, 
maintaining, or doing tkvuiirs to open or notour 
rebellers against the kmg’s maje.st}' is declared 
treasonv and pumshable by forfaulturc. And by 
the hundred fourty and fourth act of the tw'elfji 
parliament of kiiig James 6. It is decluml 
treason toi'eset, siiiqily, or iutercomniuuc with 
traitors. And by tne first act of the first session 
of ills inajestv’s first parliament, It is declared. 
That it shall he high-tr€*ason for ijie siiliiecUt of 
this realm, or any number of them* less or more, 
upon any ground or pretext wliah^oracvcr, to 
rise, or continue in arms, to make peace or war, 


only line and imprison. It was to no purpose 
for him to say, that by no law, uiili.^sii was 
ill a court of inquisition, a mau r/iiild lie re- 
qtiired to swear against liinis(‘)f, the Icmpta- 
tionto jierjurv being so strong ulirn self-pi e- 
senatif*u was iu the case, that it seemed 
against all law and religion to lay such a siHire 
in a nnin’s way'. But to answer all this, it 
was j'l'ctciuicd he was nut now on his life, and 
lliiit whaisoever he conlthscd was rmt to be 
uKule use of against his life ; as if the ruin of 
his family, which consisted of iilue children, 
and perpettial iniprisonmcnt, were not more 
terrible, especially to one so near his end a.s he 
was, than death itself. But he had to do with 
inexorable men : so he was required to take 
this oath within two days. And by that time, 
lie not being able to appear befora the council, 
a committee of council was sent to tender him 
the oath, and to take his examination. He 
told them, he was not able to speak by reason 
of the low state of his health, which appeared 
very evidently to them : for he had almost 
(licil w liilo they were with him. He gj general 
protested his innocence, and his abhorrence of 
all designs against the king, or the duke’s life : 
for Itie oilier interrogatories, he desired they 
might Ih‘ left with him, and he would consider 
them. They persisted to require him to take 
his oath : but be as firmly refused it. No, 
upon their report, the council construed this 
refusal to be a confession : and fined him 
6,000/. and ordereil him to lie still in prison 
till it was paid. After this it was thought that 
this/mattcr was at an end, and that this was a 
6nal sentence: but he was still kept shut uu^ 
and denied all attendance or assistance, lie 
seemed all the wliile so composed, and even so 
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without his majesty’s special approbation. 
And by the second act of the second session of 
his majesty’s said first parliament, to plot, con¬ 
trive, or inter. l death, or destruction, or to put 
any restraint upon his majesty’s royal person, 
or to deprive, depose, or suspend him from 

cbceiful, that his behaviour looked like the 
reviving^ of the spirit of the noblest of the old 
Greeks or Romans, or rather of the primitive 
Christians, and first martyrs in those best days 
of the church. But the duke was not sa- 
tisiiod with all this. So the ministry applied 
their arts to Tirras, and the other prisoners, 
threatening them with all the extremities of 
misery, if they woidd not v.itness treasonable 
matter against Baillie. They also practised 
on their wives, and frightning"them set them 
on their husbands. In conclusion, they gained 
what had been so much labmired: Tarras, 
and one Murray of Piiiiipshaugh, did depose 
some discourses tha* Baillie had with them 
-before be went up to London, disposing them 
to a rebellion. In these they swelled up the 
matter beyond the truth. Yet all did not 
amount to a full proof. So the ministers, being 
afraid that ajiiry might not lie so easy as they 
expected, ordered Carstair's confession to he 
read in couit, not as an evideif8e, (for that had 
been promised him should not be done.) but as 
that which would fully satisfy the jury, and 
dispose them to believe the witnesses. So 
Baillie was burried on to a trial And upon 
tlie evidence he was found guilty, and con- 
den ineil to bo executed that same day : so 
afraid they were lest death should be too ({uick 
for them.' Ife was very little disturbed at all 
this* his languishing in so solitary a manner 
made death a wry acc-epUible ilelivcrance to 
him. He in his Iasi speech shewed, that in 
seirral partieulors tlic witnesses had WTonged 
him : he still denied all knowledge of any de- 
sign against the king’s life, or the duk e’s; 
mid denied any plot against the government : 
he though it was lawful for subjects, being 
under such pressures, to try how they might 
be relieved from them: and their design never 
went further ; hut he would enter into no par¬ 
ticulars. Thus a learned, and a woilhy gen¬ 
tleman, after twenty months hard usa^, was 
brought to such a death, in a way so full in 
all the steps of it of the spirit and practice of 
the courts of inquisition, that one is tempted to 
thiok that the methods taken in it were ang- 
gested by one W'cll studied, if not practised 
in them. The only excuse that was ever 
]iretcDdcd for this infamous ]irosecutioii was, 
that they were sure he was guilty ; and that 
the whole secret of the negotiation between 
the two kingdoms was trusted to him ; and 
that, since he would not discover it, all methods 
mij^t be taken to destroy him : not consi- 
detiDg what a precedent they made on this oc¬ 
casion, by which, if men were once possessed 
of an ill opinion of a man, they were to spare 
neither artifice nor violence, but to hunt him 
down by any means. 1 have been perhaps too 


the exercise of his royal government, or to levy 
war, or take up arAis against his majesty, or 
any coinmissionated by liim, or to entR!e 
any strangers or others to invade any of Ids 
majesty’s dominions, or to write, print, or speak 
any thing that may express nr declare such 


long ill this particular, but the case w'as so 
singular, and my relation to the persont was so 
near, and my value for him was so great, that 
1 hope 1 need make no apology for it.” 

1 Burnet, 585. 

About eight yeai‘s More this trial, Baillie of 
Jervlswood had incurred the displeasure imd 
experienced the severity of the Council of Scot¬ 
land. Wodrow, (vol. 1, p. 421,) gives the 
following account of what occurred upon that 
occasion: 

** About the middle of June this year, there 
fell in an attempt upon the reverend Mr. James 
Kirktoun, before the restoration minister at 
Martin, and since the revolution a most useful 
minister for a good many years in the city of 
Kdinbnrgh, well known to this church. This 
aflair kindled a great dame, and was the occa¬ 
sion of some very considerable chang'es. 1 
shall give an account of the matter of fact, 
from a narrative left of it by himself, who could 
only give the account of some drcumstances 
relative to it, and whose veracity 1 know will 
be depended upon; and then I shall subjoin 
w hat 1 meet w ith anent it in the council-re¬ 
cords : and my account of this is the larger, 
because this incident liath been veiy falsJy re¬ 
presented to the public in print. 

Mr. Kirktoun, about the time mentioned, 
one day walking in the street of Edinburgh 
about noon, was accosted very civilly by a 
young gentleman, (w'e shall afterward find him 
to he captain Carslairs) and another gentleman, 
and a lackey: he knew none of them, but came 
afterwards to know.both to his cost. Carstairs 
desired to speak a word with Mr. Kirktoun ; to 
which he answeml, He would wait on hinii 
suspecting no evil. When w'alking off to- 
w'ords the side of tin.' street, he asked at the 
other (James Scot ofTushilaw) who this young 
gentleman was, for he w as perieotly a stranger 
to him; Scot answered him with silence and 
staring; and then Mr. Kirktoun found he was 
ti'epaiied, and a prisoner. However, he was 
glad when they carried him to a private house, 
and not to the prison, which was nedt by. 

“ The place they brought him unto, was 
Carstairs’s own chamber, an ugly dark hole, 
in one Robert Alexander a messenger his 
house. As soon as Carstairs got him into his 
chamber, he sent off Scot and his footnian, 
probably to bring some more of their compa¬ 
nions, ' When they were gone, Mr. Kirktoun 
asked what he meant to do with him. Cy- 
stairs answered, Sir, you owe me money. Mr. 
Kirktoun asked him, whom he took him ^ ^ 
and told him, He owed him nothing. The 
other replied, Arc you not John Wardlaw f 
Mr. Kirktoun said he was not, and ingeim* 



J STATE TRIALS, SC CHAEtfiS II. 1 of ioHUt tf Jenkwood, [668 


their treasonable intehtioDS, is declait^d treason 
and punishable as such. Likcas, by the second 
ao( of his majesty’s thii*d parJiaintMit, It is de¬ 
clared htgh-trea^Q in any of the subjects of 
this-realin, by ivritiiig, speaking, or any other 

ously told him who lio was. Then tJarstairs 
said, If you be Air. Kirktoiiii, 1 have nothing 
to say to you. I'heii Air. bLirktoiin asked him 
vho newas. He i‘«'turned, He was Scot of 
Erkiltoun, whom indeed he did pretty iiiuob 
resemble; yei Air. Kirktoun knew not wliat 
to make oi* him, In^ :>poko things so inconsistent. 

After tlu|\' had been aliotii half an hour to¬ 
gether, Air. Kirktoun l>pgan imagine Car- 
stairs wanted nionev, and was jnst l^ginniiig 
to make some iusitMiations that way, when 
that excellent gentleman, whom vte shall meet 
■with afterwards, Air. HoInmi Haillie of Jervis- 
wuod, a near relation of Kirktoun's, Andrew 
(jlteFciison, and Pati ick Johnstuun, merchants 
in Edinburgh, having got some inibrtnation of 
Mr. Kirktoun's cirrumstances, and, with M>me 
difficult}' having fallen upon the bouse, came ! 
to the door, and called to Carstairs to 0 {>en, 
asking what be had to do with a man in a 
dark dungeon, all alone. Mr. Kirktoun know¬ 
ing the voice of his friends, took heart, and 
got up, saying, I'iiere be honest gentlemen at 
your door, wdiu will testify what 1 am, anil 
^juX 1 am not John Wai'dlaw ; o)»en the door to 
theiu. That, says Carstairs, 1 will nut, draw- 
iilg his pocket-|iistol; which Air. Kirktoun 
perceiving, thought it high time to act lor his 
own safety, and grasped Cai^stairs close.in his 
arms; so mastering both hLs hands and the 
pistol, they struggleif a while on the floor. 7'iio 
gentlemen without, hearing the noise, one cry- . 
ing out murder, burst open the door, and part¬ 
ed them without the least violence to Cai jitairs, 
and as they and Air. Kirktoun were going out, 
they met hicot and his coui|>aiiioD returning. 

‘Thus Mr. KiiktiHin esca|>€d ; but tl>c^ 
others inclined not to ijuit their game si», but 
resolved to turn their private violence to state- 
service, aotl so go straight to Haliouii, and tell 
their own story, who presently calls the coun¬ 
cil, almost in time of dinner, as if all Kilin- j 


burgh had been in arms to rciist iawiul autho- ' 
rity. Wlicn the rouncil got togrtiier, Hultoun | 
tells the story, as the villains hud represented 
it to him, 7 uat some of their puhlie officers 
had catebed a Phanatic minister, and that lie 
was rescued by a numerou.s tumult of the peo¬ 
ple of Edinburgh. The couned made a dili- | 
gent enquiry into the matter, and could hnd 
nothing in it to fix U|H)n. Mr. Kirktoun had 
taken care to inform his friends that it was a 
yeal robbery they designed, and n little iDoni*y 
WOOld havo delivered him, if he and Clarstairs 
bfljd #ot IfsaTC to finish their coniiuuning. 

Jerviairood was hrouglit before them, and 
pure them a very candid account, as above; 
and when the council had gone their utmost, 
^ihey coukl iind no more in it ; and many of 
tliem were of qiiiiion it were best to drop it. 
7'his bishop violently opposed, and ol* 


manner of way, to endeavour the alteratiOfi, 
suspension, or divenaon of tlie right of- suc¬ 
cession, or deborriug the nextiawfid successor. 
Xevortheless, it is of Verity, that the said Mr. 
Robert Baillie of Jerviswood, shaking off all 

ledged, if Carstairs were not supported and en- 
courageil, and Jerviswood maitc an example, 
it was not to be expected any would ever pro¬ 
secute Phanatics ; and insisted with such velie- 
inetice, that he got over the most part of the 
roiirisellors to a prosecution, and the advocate 
is ordered to form a libel against Jerviswood. 

“Next council-day, June 2Sd, The lords 
having considered the lil>cl given in by his ma¬ 
jesty's advocate against Air. Robert Baillie of 
Jerviswood, iitr his rescuing of Air. James 
Kirktoun, and dcfurcing captain Caiatairs, who 
had ordei*$ to apprehend Air. Kirktoun, finil 
the libel relev.ont, and pi'oven, by the warrant 
jiroducA^d by the captain, and that Jerviswood 
is guilty of au insolent riot and defoi‘c:ement, 
aud fine him in 500/. std'Iing, and ap|>oint him 
to lie in prison till he pay it. 7'hat day, 1 am 
told, the council were in a terrible ri^e, so that 
when several of the inhabitanU of Edinburgh 
had got in to see wliat the council would do in 
so odious a case, the question was stated, whe- 
Uier all the people in the lobb} should he im¬ 
prisoned or not I* they escaped contiiwment but 
by one vote. 

“ 7'he council remit to the coiimiittcc of pub¬ 
lic affairs, the examination of Andrew Steven¬ 
son, and I'nlrick Johiistouii, who are delated, as 
being art and part with Jerviswood in the de¬ 
forcement: and ill July the} are lined, Mr. 
Stevenson in 1000/. Scots, anil AJr. Julinstouri 
in PMIO rnerks; and thc^y were to continue in 
prison till payment. 

This prosecution was mightily cried out 
upon. 7'he reason given by the managers for 
this sev erity was, tliat Jt rvisw ood and the others 
were gmlty vd* rcsislaiu'e to lawful authority, 
because ca|>t;mi ( arsiairs was a eornmisKiuned 
officer, and bu«l produced his c>oiiimission for 
apprcheuditig outed iiiiiiiKicrs, and suspect |ier- 
suiis, at the council-board ;< but tliis reason 
could iiotsatisiy impartial observers, w'ho knew 
how mutters stood. It was indeed true, that 
Carstairs, some time betbre^ this, had a w'ar- 
raut to this purpose, granted him by the arch¬ 
bishop of St. Ainlrcws ; but it was well known, 
that, 1 do not know fiom what cause, he burnt 
this warrant a month before tliis, in tbeearl of 
Kincardui’b house, lielbresoverals, produced 
no warrant to Jerviswood and the rest, when 
they rescued Mr. Kirktoun, neither once so 
much us pretended any sucii thing. 

And bis production of a wan-aiit before the 
council was afterw ards found to be a trick and 
contrivance of the primate, wliich will be tlie 
more easily credited, w hen the reader cOmes 
to Ihc case of Mr. James Alitchel,^ and to ob¬ 
serve his carriage in that matter. The tltiog 

* See Alitcliers Case itt this Collection^ vel 
0, p. 1207. 
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fear of God, respect and re^rd to his mijesty’a 
authority tmd laws, and haVin^ conceived roost 
unjustly, a fj^reat and extraordinary malice ^d 
hatred against his majesty’s person and go¬ 
vernment, and havingderigned most traitr roasly 
to debar his royal htglmess^ his majesty’s only 

stood thus: After thealledgcd ruA was com¬ 
mitted, and the first meeting of the council 
over, tlie arelihisbop found it convenient Car- 
stakrs s luiuld liave a warrant to produce, and 
acconlingly one was provided, and the date 
was token care of, so ns to answer tlic time of 
the facts to ing eominilted. It was this Car- 
stairs pnaluced in faa^ of (Muincil, so that rcdfly 
fliey went upon a base forgery. 

Further, it was reckoned a very odd step 
by onlookers, that a liM should he Vounil siii- 
ticiuiitly proven by the single testimony of an 
infamousaccusLT, here likewise a party, against 
tlic declaration of three unquestionably credit- 
able witnesses, and the examination of all the 
witnesses who wore called in this process: Hut 
Sharp and Hultoun must have their will, and 
so the sentence past, though reasons strong 
and niauy were offered against this illegal pro- 
CGiUirc, by several members. 

Notwithstanding of all these, the sentence 
as above was carried, and this worthy and pious 
gentleman Jerviswood continued about four 
mouths ill close pi ison. 1 hod him, August Sd, 
by order of eouucil sent from Kdiiihurgh to 
iStirliiig Castle, under a guard. He |mid three 
thousand inerks of his tine to Carstairs, as a 
row:ti*d of his zeal against presbyterian^, and be¬ 
cause lie was an active agent to Uie archbishop 
in his persecution. It was with no small dit- 
hculty this goiuleiiian was at length liberate, 
and passed as to the rest of his tine, and not till 
the court, upon Iwetter information, had dis¬ 
covered some dislike at tliis uroighteous pro¬ 
cedure. Some years afterw ard Jerviswood will 
f:(^e m again in this history, when he met yet 
witli harsher treatment. Within two montlis 
Air. Stevenson and Mr. Juhnstoun got out of 
prison, butnottiU Haltoun was presented with 
a piece of good wine, and a paixxil of curious 
lace, and then justice was permitted to be done 
tbflin. 

In the mean time Mr.'l^irktoun thought 
proper to try wiiat he could do at court, and 
since the dutcliess of l^auderdule had not long 
ago professed very great kindness to him, he 
presumed to write to her grace, and sent up a 
ti]ue information of the affair, complaining hea¬ 
vily of the wrong done him and his friemla. 
Tlie information was indeed shown to the duke, 
who seemed mig^htily surpriseii at it, and owned 
he never met with two juformatkiDS more dif¬ 
ferent than his brother’s and Air. Kirktoun’s. 
lyithin a little, by whom I shall not say, Mr. 
Kirktoun’s letter and -iutpriuatiou were sent 
4pvn to the council, to aee wliuf they cenltl 
tuaks of them for a new accusation. When 
Haltounsaw them, he foamed and ra^, hut it 
ww not in his power to reach Mr, Kirktoun at 
this time; only Mr. Kirktoun, as we have 


brother, ffom bis due right of succession, dUf 
amongst many other traitorous acts, tending to 
remote that wicked design, endeavour to get 
imself elected one of the commiesioners for 
negotiating the settlement of a colony of thin 
nation in Carolina, in one or other of the days 

lieard, is put in the front of the letters of Inter- 
cummuiiing in August this year. 

This spark raised a great flame, and was 
fullowcil with very considerable consequences. 
After the council bad come to an issue, Hal- 
toun dispatched an account of this affair to hb 
brother the duke of Lauderdale, and misre* 
presented all who had spoken any way favour¬ 
ably of Jervisw'ood, as if they nad agreed to 
subvert lawful authority, and were in a oombi>« 
nation against the king, and for the phanatics. 
A new nomination of council came down, from 
I (‘ouil, as we have heard, and all who would 
I not bow to Haltoun and tlie primate were left 
out, such as duke Hamilton, who had spoken 
I much and freely against the act of fining Jer** 
viswiHMl and the others, the lord Privy Heal, 

I the earl of Kincardin f'ormerly Lauderdale’s 
I great friend, the earl of Dundonald| and some 
others.” 

It was the second imprisonment of Baillle, of 
! Jerviswood, which induced sir Patrick Huino 
I (created earl of March moni by king William) 

; first to conceal himself at Polwarth, and afler- 
wards t(» esit;ape to the Continent. Mr. Kosq^ 
ill the ApiieuUix to his Observations on Mr. 
Fox’s Historical Work,’-’ lias publbhed a most 
ifiterestiiig narrative (composed by lady Mur* 
ray, who was gnind-daughter of sir Patrick 
and of his friend Haillie), in which are related 
many particulars of her grantlf ather’s coiieealr 
raent and escape, and ol' the privations whicli 
he ahd his family nndei'went during their ab¬ 
sence from their country. Lady Alurray re¬ 
tirements, that from liondon he went to France^ 
and travelled from Hourdeaux to UoLland on 
foot. 8ir Patrick, in his own Narrative (pub¬ 
lished in the same volume) says, that so soon 
as he got upon the Continent he staid but'* 
short in Fi*aiice, spent some weeks in Flanders 
and Brabant, ami so went on to HoUand. Mr. 
Rose himself (Observations, 6cc. p. 209) re¬ 
lates, that sir Patrick escaped to Ireland, from 
whence he retired first to (ieiieva and then'to 
Holland. In retorting the second escape of 
sir Patrick from Scotland (which took place 
after tlie discouifiture of the expedition com¬ 
manded by Argyle) Mr. Rose says, tliat he 
escaped to the coast of France, and travelled 
tlirough the whole 9* that country in the cha¬ 
racter of a physician to Bourdeaux, compelJeil 
by the innporlimities of the people as he pusseit 
to practise, from their conthlenco in the skill of 
a British physician, w Inch he was obligcnl lo 
dintinuc to do at Boifrdeaux till he could get 
a passage from tbeucc to IJolloiid a second 
time. Lady Murray nicntioiis his paasing for 
a snigeun during the cour^ of his hist esi'ape, 

111 foct; her Narrative nuticos not the expodi^ 
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tlie mottetfaAof Jaanary, Fehruary, Mardi, 
AfirUf or May,'one tbousand six hundred, aod 
a^ity three years; and that he inijrlu thereby 
havetho freer and better adcess to treat with 
the eairlt of ^hafitesbury *nd Essex, the loyd 
ttUMel and others, who had eiitei^ into a eon- 

iMti under Argfyle or its eonsequences. It ap- 
liears, that the iiicideuts attendingf the former 
of sir Patrirk's escafies, are occasionally con¬ 
tended witli those which attended the other. 

8cc more concerning Baillie of Jerviswood 
in 4 Laing’s Hist, of Scotland, 72, 133, 137, 
et seq. * 

The entries in Founiainliairs Decisions con- 
cernlngp this Cose are as follows: 

“ July 26. et dieb. seq. 1684. Mr. William 
Spence, late servant to the earl of Arg^yle, by 
order of the Privy Council, is tortured and put 
in the boot«, to Voree him to reveal what hn 
knows of the earl's, and other persons, acces¬ 
sion to the late English fanatic plot, hnd the 
association and design of rising; and in regard 
he refused to depone upon oath, if he had the 
key whereby he could read some letters of the 
ean's, produced by major Holmes, written in 
cyphers; and seeing he would not say upon 
oath that he could not read them, and that they 
offered to secure him by a pardon for his life, it 
rendered him rery olinoxious and suspect of 
prevarication ; so that afWr the torture, lie was 
pot in general Dalzielf s hands; and it was re¬ 
ported that by a hair-shirt and pricking, (as 
Che witches are used,) he was five niglits kept 
from sleep, till be was turned half distracted. 
He eated very little, of purpose, that he might 
require the Ic^ sleep ; yet all this while he dis¬ 
covered nothing, and though he had 4lone it, 
yet HUle credit was to be given to what he 
should say at such a time. 

August 7. At Privy Council, Spence is 
again tortured, and bis thumbs crushed witli 
ihumhikins: It is tt new invention used among 
the colliers when transgressors; and disco¬ 
vered by general Dalxiell and Drummond, 
they having seen them used in Muscovy. 
Atm this, when they were about to put him 
OjgoCin in the boots, he being frighte<l, desired 
time, and be would declare what lie knew; 
whereon they gave him aome time, and se- 
qriestrated him in the castle of Edinburgh, as a 
^ace where lie would he free from any rad ad¬ 
vice Or impression, to be obstinate in not re¬ 
vealing. 

“ Augast 29, Mr. WilHam Spence, men¬ 
tioned 7th current, to avoid any fkrther tor- 
fiire, reads these hieroglyphic letters; and 
agrees with Mr. Holmes’s declaration, that 
Loudon Campbell, the late president 
idr John Cochran and others, had tbrm- 
od a dcAgn to raise an army in Scotland, and 
in land at such convenient places as tlAy 
hoped the pec^le would join with them, and 
ticHmd, if t^ once gave the king's forces a 
they would get many to dock into them; 
atid ha^adraned moiiev to this pmpose ;• and 
X 


spiracy in England against hw niqjs^’S petf 
son andgoverimieut, and with colonolluiaui^* 

—' Walcot,-West, and Ferguson^ 

I and others, who had like\vise jcoospired tho 
murder of his majesty’s sacred person, and of 
I the pcaaon .of his Noyal highness; and finduig 

I that there were three keys, whereof he had 
one, ami Mr. Carstairs uuotliei* (which caused 
him to l>e tortured,) and Holmes a third antf 
they exiiccted help from' England ; and also be 
approved of Gray of Crigic’s rcadiug them* 
Dll this, Camubell of Arakinlas was appro-* 
hoiided, by Junti MsVauglitaii in Invcnuy s 
and iSpeiice got tlie libeily of the castle, and 
his remission was recommended to be paid by 
the king; and Goi'don of Eariston was sent 
for from the Hass, iibt to be execute, (us sme 
said,) but to be tortim d and confroiitixl wilA 
Spence.—''riicy resolved not to admit of hiii 
madness for an excuse, which they esteemed 
‘ simulate ; as the late chancellor had done. 

“ September 4. Mr. Hobeit Huillie of Jer¬ 
viswood, having* got his citatioii betbr^ the 
Privy Council, on a lihcl fur resetting rebels, 
6cc. lie gave in a hill craving a delay, in respect 
of his utter inability to come abroad through 
sickness and indisposition ; ihev appointed the 
elerk-vegister, 6cc. to go to the prison, and lo 
examine hiiO upon oatli, on the article of tpe 
libel which they had now raised; fearing be 
might escape, and prevent fining, or any other 
punishment, if he sliould quietly die: And he 
declining and shilling to de|H>De, and it being 
reported to the Privy Council, they fined him 
6,000/. sterling, which diflers little frota a forr 
feiture. 

“ Septemlier 5 and 0. Mr. William Cwr 
stairs, son to Mr. John Carstairs, onc« minis¬ 
ter of Glasgow, is brought heibre the Bemt 
Committee of Council, and is tortured uith the 
tliurobikins. lie confessed there, had been,p 
current plot in Scotlaml these ten years past : 
Some were for raising ibrees; others were only 
for associating with the English, for holding 
out the duke of York from succeeding, and lo 
preserve the reformed religion. . lie raufod 
many that wa’c upon the knowledge of it: as 
the earl of Tarras, Cesnocks elder and younger, 
with the other pAsouers, Murr^ of Pbilip- 
haugh, Pringle of TorwoiKllee, Home of PoU 
wart, Home of Baffendeao, Mr. Gilb^ FfHiot, 
Scot of Galiowshiels, Hay of Park, sir James 
Dabrymple, Mr. liiij[M*rt Maitiue, Hamilton of 
Aikeiihcad, &c. and some gave out the ^bhaK 
of Lauderdale as a rcsetter of' Argyle since his 
forfeiture, and a furnisher of him with money ; 
and who offered, in 1677, to procure tba mna- 
tics an induigence from the king for a sum of 
money. Fame wroiigoosly also named ef 
Cherrietrees, CampteU of' Cadekd, Caenwe of 
Balnamoon^ the Lairds of Brodie and 
Crawfurd of Ardmillan, Elliot of BtobSt M||l* 
ray of Spot, drc. Such of* them aa eeold b^^t 
are presently apprehended, and put in 
nrisou ; and then major Monro .and, Philip* 

I haugh are first mtsmineil; apd stopdmg pa 




t}i4tite'«9ttUl not got bfiBoelf tAooM one of the 
tttl eoirimtorionera, beresdned •logo to London 
Ovm expences, and deoliireil to wve- 
re1« (Whbm lio u>^ great paina to dimw in to 
be hn accompliceB) that bk derngn was to nii4i 


bnt tidk, tbott^ey tnightgoon edectnaJlv t mod 
a^er be. had eetUed a oorrespoiidetK^ horOr^ 
did go up to tiondoAin one or othor of the 
eionetbs, with air JohnCockranand commisaae / 
Monro, and did then, and tiiere« transact wiitt 


fotwbTd thepeople of England, who didnething t lie said conspiratora, or one or other, ot them , 

^hir denial, they are threatened with the presumed to conceal, and did not reveal lUa 
hoots 5 which makea them ingenuous, and con- same : as also, he was an agent for gettipg 
ihti their accession. This m an discompose the i0,00(p/. sterling, fwim the Englwh to my, 
and confound Alexander Monro, to discover lord Argyle in Holland to buy wins and to 
otbem, that he deMeralely otfered money to rmse dragoons and horses to Jand m the w«t- 
the keeper of the l^bootn’s man to ran him highlands, where others were to join willi mm. 

e sough with his sword, and roared, that he The king's advocate first woduced the 
lew no liehoved to do some base thing before privy council’s warrant to pursue him ; whicli 
he diad; and regretted that he should have de- also commanded sir George Lockhart and me, 
ided it before tlie king, bv lying so obstinately, n|K)n our ullegiaiice, to be assistant to mm m 
1 ^ Shoukl hate been so instrumental in dniw- that process. Then the warrant was praduccd. 
ing so many gentlemen upon that which lor Sir Patrick Hume, Mr. Walter Iringl^ 
isbiild stand them b<»th their lives and fortunes, at»d Mr. William Fletcher iq appear for the 
and he bdioved to be a drudge and a witness pannel, (though the astli act of pari. 1^7 
against them, fliiliphaugh cast bims^f upon i'* warrant enough,) they always o^taiiuiig 
the high treasurer’s mercy and protection. thcin.sclves within the bounds of law. ana 
Then Campbell ofArdkinlos is examined, and loyaltj : at which clau^ thev scrupled aM un- 
he freely confesses he sent to Argyle since usual; though they declared they would ex- 
his escape iOOf. alerliiig; but, finding this ^'ced neither. « r 

draws to treason, he desires to correct his de- T^*! defence was on the shortness of 
position, and avers it was only given by him to the citation, that it was upon little more,.than 
Argyle’s childreit, and not to himself. Duke 21 hours, and that the legal iadweirf was 15 
Hamilton opposeil this torturing much; and days; as alter debate was found in 1673, by 
allelf^ that, at Ibis rate, they might, without the justices, in the ease of one Robertnoo, 
accusers or witnesses, take any person off the though be was in prison, remarked bjr Sir 
street, and torture him ; ‘ ct nemo in aliorum George M‘Konzie himself, in his crimuials, 
* caput est torquendiis and lie retired, and tit. of libels; at least, such a competent tiifin 
refiiseil to he present, on this ground, that if ought to be allowed, in which the ranne] may 
the party should die in the torture, the judges raise a precept of exculpation, conform to the 
were liable for murder, at least were severely regulations in 16?2, to prove his defence 

a/iOi, or the like, and to cite witnessess; which 
« It was doubted, bow far thir testimonies w as impossible in this case; and if they way 
oxtorted per forfnnwn can be probative against be cited on a day, why not on an hour ? 
ihird parties, seeing witnesses should be so far Answered, There was no law obliging to give 
yoluntary and siiontaneous as to be under no i»aniielsin prison any definite time, especially 
impressions, or terrors of fear of life or limb; where it was not ou a summops of treason, 
omen iudac them best to be credited then, hut only on an indirtment; and that cwr 
Some ttioughtour privy council would have cualora and practices h^*allowcd ci^tions on 
been at some loss, and contracted some tash 24 hours; and Rathillet and^ others liail 

S r this cruel torture, had they suffered it as been so cited, (only it was not ^jected a^mst 
ey did the bonts, (which they regarded not, in Aese ca^,) and here the 
their leira being small,) without discovering or not applied for an exculpuon. The crimi- 
rey^ug^this conspiracy ; but their confess- nal lords rqiellcd the defence, and sustained 
inir tends to iusttw the privy council’s pro- the citation.. , , , , ^ . 

ceW J . I *« aao, AIMfiM. As to that article of 

«Dwmhcr 28 ami 24. The trial, con- bouringand reWiff Mr. Wm, Veitch, 
demnatioD and execution of Robert Baillieof fugitive#, and the corresimnihng with Ar^ 
Jerviswood was upon thir days. On the 23d, it was ‘ rek liactenus JJidicata,’ m so far as he 
he was brought to the criminal court, and having been co^fv^e*^^ before the pnvy coun- 
naondled as artamf part of the treasonaWe cil, in heptembw last, tor these cnm«,and^^^ 
empiracy of joidmg with the disoontentwl same tong ^Jiis he rtfus- 

oountry-pinty m England, vi*. Shaftsbury, mg to depone, he u;ks fined in 6 , 0001 . sterfin^- 
lord Ru«d, Arc. to persuade or force tlie king Aowered, They resteicted to the enmes^t 
to redress ttor grievances, and to call a pariia- inwsted for, in that decreet of 
matt, and pass me bill of seclusion against the plied, By a sproll under the clerk « * 
duke of York, for securing the Protestant rdi- council his servant’s liaml, he was aku ineii 
gidn; and of carry ing pn^ rebellious design of interrogpte ^ut Argyle saf^, « 

fomgwith EudlndT under the Mind andV‘- the king’s advocate’s 
fence of the Carolina company, and .for his The decreet of sccratcouMl^n 

lmwledgeandaooMsiont)mrttOi,wb^hhiahad thing ; and it tong a soves-eign 
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revealiu^this conspiracy ; but ttor confess¬ 
ing ten£ to justify the privy council’s pro¬ 
cedure. 

December 23 ami 24. The trial, con¬ 
demnation and execution of Robert Baillie of 
Jerviswood was upon thir days. On the 23d, 
he‘was brought to the criminal court, and 
paonM|ed as art and part of the treasonable 
eottspiracy of ioinnig with the discontented 
oount^-pinty in England, viz. Shafbsburj^, 
lord' RufsM, Sec. to persuade or force tlie king 
to redress ttor grievances, and to call a pariia- 
nmt, and pass me bill of seclusion against the 
duke of York, for securing the Protrotnntreli- 


kMwledge sod ac«*»i«R mr«t^ iiiivUlM fcad 


to a mm i^ney to the late earl of Aar- 
irtWi a declaer^ traitor, for brinirinff home ot 


gyW, a deplio^ traitor, for twinginff 
mm ^ 19 ^^ for raisiHtr a rebellion against 
liis imadingthis, liis native conn- 

tW^j so earnest o as he, in the said design, 
ilpllte did c'.iidc tliosc Kus^ish conspirators, 

jflMikg more fnitli <bnn any double; and the 
^vocate could not depone'in prejudice of his 
teaj^tv’s interest. Tlie lords allowed the king's 
Advocate to insist against the pannel tor idl 
eritnes not judged by the said decreet, and re¬ 
fused to convell it by bis oath. Then, having 
no more to say against the relevancy of the 
ditla^V the justices found it relevant to infer the 
naiikof treason. Yut there were two other de¬ 
fences piivately suggested. Irao, That the 
king’s warrant sending him dovm from Lon¬ 
don, bore only to try him for crimes done in 

£ ot]and; ergo, wlnat be plotted in England 
wild not he charged on him here. Sdo, That 
. in England, the sending money to Argylc was 
not treason ; ergo, the concealing it by a Scots- 
ilMin could not be treason, seeing ^ ac'ccFsorium 
^iiequitnr suum pi’incipnlc, ct t.on er.tis milljt 
* sunt accidentia.’ (Hut they were not cViir 
to meddle u itb thir two.) And there is a stnrl 
ftet of parliament in Englai^d, ^since his ma- 
Kestoration, that no man who hfis com- 
d^tt^ a crime in England sh:.ll he sent pii- 
apner for it to another klngvlom, (hut 1. think 
this act means native or iiot«rplizp*l Kngli.sli, 
BOW Uie Scots Poslnati are suchi'i for in ano- 
4ltr wnmtr^', they cannot plead tl’v. bt.nt.iil of 
the' Habeas Torous; and <i'r ihii? re?.M)ii it 
seems-th^y ct»uld not prevail with Shepherd 
and the oliier English vr»tne; sp.s, lo come to 
Scotland, and depone against Jcrvwvvuod, what 
tliey knew of his accession. 

“ Then tlie vvitnef»eK uci>* called, and Wal¬ 
ter %ot earl of Tfcrra*:, the paimcTs nephew by 
his l^y, was first brought in ; against whom 
it was objected, that he was riot a habile wit¬ 
ness inlaw, being not otdy * crnscius ct socins 
• criroinrs,’ but also under prowls of treason, and 
•idsO under the fear and appr(dieiisiun of his lith, 
and so ^ sub polcstUc accusrdoris ;* and, w hich 
was more, he was ‘ coiivietus,’ in so far a« he 



foriiot wiiid^ tffheouidy, aiid la¬ 

mented xbe dehma^ tned in it; and nersttadi^ 
the late-aarfof !£*gyle, gnd others in hisjiiame, 
to accept of any smn, mher than not to eti- 
; anilam^o^tlhe tmny meetings that ho 
had at London, fof carrying, on the said trait- 


they arenoireceivable tvifnesses^ is all one as to 
plead, that such plots shall not be discovered at 
all; and if * particeps criininis’ be not allowed^ 
they cannot shown way hOiV to reach such con- 
jiirators; and publick utility has intixAluccd this 
relaxation, both for the atrocity, freqnency and 
latency of the crime; and all lawyers afecleaf,' 
that it may be prove n ‘ per socios.’ 2do, ‘ Con- 
‘ ii.‘s.sus halietiu’ pro convicto’ .only * ihHione 
‘juris;* and Papon, in his Arrests, lib. 24, 
tit. 8, shews sundry cases wherein comjAicei 
make a full prolration, viz. in la^se mf^estVt 
and conspiracies; and Anion. Faher in cod. 
lib. fi, tit. 6, si>> s, it is ‘ pvivilcgiiim criminis 
* lipsaj mAjesiatrs ul facilius piobetnr,* and that 
ibr obviaiitig and dLscuvcriiig it, * eliam sOcii 
‘ rriininis sunt tesles Imbiles,’ whicli though 
he confesses to bo Imrd, yet it Is necessary; 
and it imports not iu law whether he be unoer 
prt)Ci*ss or not, for it still arnountg to no more 
but hvs b'^ing a ‘ sociusand his fear of death 
is mueli the same before his indictment 89 
ailer. The criminal lords repelled the objec¬ 
tion, and admiltv *1 TovriiS, 

“ Tbeii ronjiaiRs.ir Monro being adduced, H 
was ulh‘di:(td against him, that he had betrayed 
fiis tfc:«tiui(jny already, by discovering what he 
c«nild s-iy agai-isl the paonel. Sdo, IVheii he 
emitted that declaration, he was either threaten¬ 
ed wiih torlure, or in the very prospect and 
vUr'.vofit; urd Damhouderlus and other cfl- 
uiinalists reprobate that testimony. 3tio, Tliat 
he hail got promito of‘ the greatesl good deed; 
viz. his life. Answered, any declaration he 
has emitted, is not prodhton; being to a judge 
and it was not on a precognition, nor in rela- 
U'Ui to this pairacl; and so needa neither he 
given back nor cancelled. 2do, It is denied, 
he was threatened with the torture; but, tliough 
he hud, he is sm far from being rendered tlicre- 
by inhabile, that on the contrary’ be is a more 
pregnant and convircirg witness, not being vo¬ 
luntary. 5tio, IVomisc of a reml^^ion non rele¬ 
vate unless it was burdene<i witli, and commim- 
CHlon,tbat heshould for that cause depone against 
the panuel. The lords also received him. 

Tlien James {Hurray of Pbitiphaugli, and 
Hugh 8cnt of Gatlowsluds, Oxotolhed ; 
who said little to the panheVs case in particular, 
but cleared the titict and tbreed of tne con^i- 
racy, and the meeltn^ with Polwnrt and Mr. 
Eoneit Martine, at Pringle of Torwoqdtee’s 
house, and the chain by which it was linked 
with the English plotteraand Scotsmen at Lon¬ 
don, viz. the lord Melvil, sir John Cochrand, 
the tVKo Cesnocks, commissar Monro, Jervis- 
wood, &c. Their design seems to have been, 
to join with the Engliirii when they were ripe 
to draw to a body, attd with arms in the one 
hand, and a petition in Ac other, to comp^ 



ber, Warn be did \ 

MnPodqnm^ and tibe 
voun^r, ^vd amongi^etl^i^ with'Mr, 'WTI- 
;ji9in Veitch, a declared ttdjbm he did 
.Ireat of tbe carryiag^oncMf the reMUon* and 


rf % flfogr. te> Iwmidied by ibe £jD«ji, 
te AifylfcJlSrdJiiyuigofarmg; andtha^if| 
Scots ^oiud attempt any thiii|f for tjifar ota 
relief, they would get aa^stance of horse frem 
England; and frani that meetuiffa be or ane ijr 
oth^ of them did send dpwn Mr. Robert Martin' 


king to quit his brother to the mercy of a 
in parliament,' and to receive tbem to be 
bis GoupseUorsand ainbitioo bad so blinded 
their eyes, that they had promised success to 
Ihntttselveys, and were dividing the offices' of 
state amoOg them, and talked of seizing.Bor- 
wick, and Stirling Castle, and of surprizing the 
chancellor, treasurer, and the dragoous horses 
where they wore grazing; and to try where 
arms were to be got; and to let the project 
fall to their conbdent friends, to try their incli- 
natipns, and to keep up their cess for a tinaCj. 
gnd IQ know the strength of tlieir, party' by a i 
woi*d, viz. ‘ Harmony,’ and a sign, viz. the ^ 
loosing a button of their breasts, and then 
jdosi^U again. . 1 

** The lung’s advocate further adduced tp 
,tho assize, in modijm probalionis^ a printed 
double of. Mr. William Carstair’s deposition, 
owned and adhered to by him on tbe i22d of 
December la.<it, in presence of tbe whole .privy 
council; whereon the two clerks of council 
wei« adduced as witnesses, to supidy iiis ab- I 
seace; for he scrupled to sippear as a witness, | 
against his friends, whom he had ensnared ' 
in the plot, and he had capitulated with the 
secret committee, bdore he would reveal any 
thing; Imo, to secure bis life. 2do, That be 
should not be made use of as a wituess. As also 
tbe king’s advocate Reduced two depositions, 
taken b^ore tbe pnvy council of Engand, 
of Shepherd tbe vintner, anil Zucliaria Bumes 
the hrewei*, anent the ]»anuel’s'treating for 
the 10,000/. starling which was to have 
been sent over to the 1^ earl of Argyle, with 
Inr Lionel Jenkins, Um secretary, his sub- 
saription and attestatioo tlier^t ; and for 
proving tba verity of the snbscriptions, there 
was produced a letter of sir Andrew Forres¬ 
ter’s (otir saaretaiy’s servant) which he sent 
aU»ng with these ch^oaitions, and sundiy other 
letters and papers of secretaiy Jenkins for 
comparing the hand writ. ^Hedged, That 
W toe coinmou law /. 3. §. 3. and 7. 4. D. de 
Testibus, it is dear ‘ non testunoniis sed tes- 
* tibustantuin ost credendam,'and Novel. 90. 
cap. 5, in ciyU cases, the emperor allows the 
eZaminatHMi of absent witnesses upon com- 
mtssious; to ‘ in crimindibus,* because of 
their great imppil, * omniuo prseeeotari debent 
^testmsGoramjudieeetiico;’ and our lawis as 
positive, in the 90ffi nc|, park 1583, that all 
probation must be led in presence of the assize 
andpannel, whd .by cmkdroiitatio& may have 
great powers keep tM witnesses from per¬ 
jury ; whereof we saw a sigiial instance^ on 
the 24th and S7th Mhrdi>ia84, in Ctoioek’s 
trbl; for though Cnmikved nml Ingram, the 
tWQ witnesses, had dearly diqpined against him 
M leveid tocn before tim yat when they 


came into his prepnee, they resiled. . 
swered, if was notenriy known that Caiataira 
and the other two absent English witnesses 
deponed these things, and md adhere ^iiere^ 
and had no interest to lie or wrong ffie ^nd^ 
and so it imported not whether they 
senior absent; butthey used them only to inform 
the minds and consciences of tbii oadzers, and 
left it to them to consider how for thejrshonld 
import. The 90tb act ofpadiameitt dto 

madeagainst them; for it only discbaiwed foie 
guttling in of papers to the assizers aff^ fosfo 
inclosure, which the pannd had not seen, and 
foerfore orduned df the nrohaifon to ^ 
in presence of foe pannd ana tbe assize ;'whsfo 
th^ now did, by adduemg these testknuilfos 
before the pannef imd assize, and ^ dof& ^ 
which papers were given him, wifo hV ' 

dictinent.-The criminal/lords imsed^' 

sustain them as a full prahation perse^ (for 
were a very dangerous preparalive) .torefor^ 
them to the amize, to be cousidered by foefo# 
in rnodum udminiculL 

Then sir Patrick Hume, out of the l^ud^ 
advocates, spoke to the assize, andatledged 
there was nut two witnesses agreeing in one 
foct. Tbe advocate contended, that n neeifod 
not in trewn; and hc.smnmed up the proha** 
lion, (it being hisprevilege to be the last speakei^ 
in this crime of treason,) and aggravated it .hi 
all its circumstances. Tbe assisse eneks^ 
about 12 o clock at night, and sat tiU three fo 
the niOK-aiiig, the earl of Strathmore beii^ 
clianceilor; and they found his being art"hiM 
part of the conspiracy ^d design to rise 
arms, and his concealing the same, protea 1^ 
the writs and adminicles produced. 

** The verdict was read the liext mormag, 
the 24th of December, and sedtenoo prp- 
uounced against him, viz. that he shpoM 
be taken that afternoon to foe market-Grosa 
of Edihbur^i, and there hanged' on a gibh^ 
till he be dead; his bead to W on 

the Nether-how-port of Ediubnigh, and hfo 
liody to be cut in four quarters, to be set ea 
the Tolbooths of Jedburgh, Laherk, 4^ pM 
Glasgow; his lands and moveables 
foifr ited to foe king, his blood taantod, his jpes- 
terity declared ignoble, and H^pablh^ aP' 
offices; his arms reversed, and anaffixtsl oh 
foe cross, and also to he deto and ras^ out of 
all the books of hesfolry. Hisfotkerwasa 
son of tbe laird of St. John’s Kirk, who is a 
cadet of Lamingtou,''who say fovy fo® 
Ballieis. Heoarried aU this with much otdm- 
ness and composure of mind; Only he oqm* 
plained foe time they had given him to'praiare 
mdaself fov death was too short, and hofiedg 
little that lie slmuld be esteemed guilty Of mf 
d^ngn Zgaioat foe lifo of foe king, or bU 



Ufte>^.1l»]f:mii9iM A •honW *P bW*- "OT» <l<l i <Nt! ^» » « . **?!*■ 

am for AiihjW. oii» of tlioir Ue^ig^ns: trlil^ ciatei^l» iMi^^ late aarl of Aft* 

Mr, be camato SootMt <iid IM after Hlaaald Hr. BatUio liadim 

and Qibero, tor carr^ini^ on taaovof UNoao^^meitiii BnglafUk^ani 

IOm lObellioa, by Keauriuji; Jiis majcatv’B M mmm iiia«^c>ritspmepta tbit tlnr 
<nBba|Oof^ate, his castles and forces, mnl^y Engltab ivorOk'reaalred to aeoludi bill f 05 ^ft 


wtiicli he fiurgcd iHmself, as He hoped 
nier^'; as also he denied any purpoae 
' l^lttbi'erting the moBarchical govemiitenttouly 
wished that soioe grievances iu tlie ad- 
iiuiiistration of oiir afiairs might be rectified 
Hiid r^itned: But seeing he piirgt^d not him- | 
self of the rpsl of his hbel, nis silence us to I 
these looked hkeo tacit confession and ackuoiv • { 
H inent tHer8o£ , AU seemed convinced that ! 
he hud umperoft in dangerous proposals, anent 
getting vrHat was 'aiins.i redressed, by putting 
ttie i^gtftider fdree to'yield to their (ienwnds, 
if they could not obtain it with fairness; and 
Tfmii dechited, the pannel regretted that the 
Cnglish only talked, hut he w^oiilil study to 
j|D|i&,th|Bin lorwaro to take brisker and sharper 
namoTK, and to act something, (though Jer- 
f'^'ood eomplainiad much, that Tarras to save 
hii^lf, sacme^ him; and that he never had 
il|$ra GirortiKaiona,,)aitd that in May 1683, 
he went tb London on that errand; though 
Jmiswood himself, and the other Scots geti- 
tlemen who then went up, gave tbift reason, 
t^t they were terrified with the mterlociitor 
agaiii^ Blackwood, finding Ikim guilty of trea- 
fum for reset and harbouring, they knowing 
theiiiaeivGS not fi-cc; as who in the west were ^ 
'Tvros, Pbiliphaugb, 6cc. minced and exti^nii- 
ated their design by several Aa>lours and pallia¬ 
tions ; as Imo, 'ftiat tliey detested the ropub- 
Hekn party in JBnglami, who were for totally 
changing*the monarchy: But they >i*cre con¬ 
tent to have had him limited to bare followed 
th^r counsels. Sdo, That Mr. Uobert Mar- 
tine was only sent down to stop a rising in 
Scotland. But it appears the riyi^n was, they 
had DtA yet fully conoeiteA w'ith Bnghmd, and 
they feared to marr tlie design by ton much 
precipitation apd haste;-.and yet, when Mr. 
uobert returned, he reported that he found the 
did||l|ittry in such a temper, tjmt very tittle would 
Mhiille the fire, ^tio. That all they s|>oke was 
Ofi^ vetnote soppusitions and cautions, and was 
fminediately mooted as unfi^ and more con¬ 
sonant to popish Jesititicul principles than to the 
b^sts and divines of the reformed relimon; 
-^hiiC Under such a dangenms pretended co- 
Tcrt as this, all the trensun of the world may be 
-Ihaiofaed and carried on. 
t ::“i;The ae«Ssnoe was aceonltngly executed In 
IjHAllfimspB 9 ^ M that tliere was hot above five 
ImifHllNIieeeo his sentence and his death, u hicli 
vm ftMi aomphuned of; but the holy days 
nfr SiMHA dUMoachkig^ they w ould not de^ay 
; and their reputation' 
twn'Bdots plot wm much caifr* 
ciflillffni j|<idin|prfafni>:tfiiihy of it | for if tliat 
bipl miaoidTOfr, il would have made the pe<^ 


first alienated his mind from the gov^inenl; 
Chen he having rescued his brptber.’itt^law Mr. 
James Kirkton, an outed minister, fiwnieaptehi 
Oarstairs, by drawing his sword, he was fined 
in 1000/. sterling, aA imprisondd 4er it; hut 
he got Ills fine remitted. Ihe bngiiuiiog Af 
discontents, though sinaH, >et if elicndshhtl* inrill 
transcend all bounds, and beep.no measure.^ 
He died regretted by man}, and with much re* 
s<»lutiou. . 

AViiat Garstairs and the rest have said, is 
hut an imperfect narrative of this plot; fiw they 
have concealed many ciroumstanoes w it, and 
told ho more than what was sqiieesed out . of 
them by special interrogators, torture, and tear 
of more; but soImt persons do not doubt that 
these foolish rash thoughts of windii^ them¬ 
selves into the governinent were in their head^ 
though a thing very impracticable,——There 
were some doubles of a sfieecli he bad written, 
spread after his death, with the matter whereof 
our st'itesroen were very displeased, and were 
willing to give his lady liis four quarters to 
bury, it'slie could suppress and bring in all tlie 
copies of it, that it might not fly abroad; yet 
others thought this was the high way lu sAt 
curiosity on edge, to search for and propale h. 
But the reputation of our goveroorti tev deeply 
at the afaice, in conviDciog the world of the 
truth ami reality of tl# plot discovered by 
them ; so they were hugelv epucerued to ob¬ 
viate any tiling that seeiiiea in Uie least to in- 
fringi^ invalidate, or take off the credibiliiy of 
that plot in the minds of the people. 

This is now the less necessary, seeing his 
trial is sin^ printed by order, with the key of 
the plot, and an account^of the late discoveries 
and .deciphering of the conspiracy against the 
king, compiled by Tarhct Glerk-regisler v but 
this ablu-euate of his trial was wnCten by me 
before the trial was given in to the press. 

^^Eodmdie, Alter Jerviswuod’s execution, 
the privy council met, and convecued before 
them eleven of the Clidcsdalc geotlemca, men¬ 
tioned 4tii December current, viz. Bannaur 
tyneof Corebouse, SStewartof Allanton, Stewart 
of Walwood his hmtlier, Kennedy of Cloehum, 
Hanultoii of lialcraig, Bamiitott of Overton, 
James Young df^ Linbank, Chamhcrlain of 
Evandale, &c. The libel wa« for their acces¬ 
sion io renUand-tiill, or Botbwel-bivdge leheJ- 
lions, 4>'r their resetting such as were tKene^ or 
contributing money Ihr rebels, or harhoitviHg 
mio-confoiniist ministers, who piwadmd or 
ffrayed in their bouses; or sendiiqir nton^tA 
Argyle, or refusing to take the oatito of ntie- 
giance and supremacy, fto. The bteV Cflvoir 
cate haring declared, iM he ieatrictod^lhe UM 
to an arbitrary punishment, he reftnred U to 
their oaths; whersontbey having depuaed^aTid 


. which tm de- 


and did sit 
tbat^ 
:obcrt 


ttteMV to eiHH>di«g»ttoem to Mtoto* to ihowa^ Mlimm andd^y-toar 
toud tobcHian, aiidS^ the bids privy ccgiw^ 

hiflrhf, thatr he did faittoiddriy add ctossly gwwidered aac addtoss made to them, 
corresjiqiid' with Ilfr. R^rt Tdtjjfeioii,' mt Rebort ef Jeryfati^i)od,^jiow 
Thomas Armstrong, coleecft Rmnsejr;' and 
• 'Walcot, who w'cre accessory to that 


Imrrid part of the eonspiracy v 
s%ned against the sacrm life of bisn 
and the life -of bis royal highness, aiu 
imaereral nights with them, concertinj 
hfooily massacer; at least tlie said Mr. 1 

of Jervis wood wa^ and is guilty of 
■ having correspnidence with tlie late earl of Ar- 
gyle, and Mr. WiHiam Veitch, declared Craitors, 
and^ heitiqp art and part of an cons|Hracy, for 
assisting of these, who were to rise in arms 
agUDStlif6 sacred majesty, and for exclusion of 
hra rc^al brother, and of ooncealing and not 
revealing the accession and proposals of others 
for that effect. Wherethrow he has com¬ 
mitted, and is guilty of the crymes of htoh 
tn*ason, rebellion, and others above specined, 
and is art and part of the satnine, which Itohig 
fonnd by ane assixe, be ought to be punished 
with fbrfauhure of life, land, and goods, to the 
terror of others to cuinmit the like bereoTter. 

His Majesty’s Advocat pi-oduced an art and 
wamiiid fronrt the lords of his raajest} ’s most 
honourable privy coimcil, for pursuing and in¬ 
sisting against the said Mr. Robert Baillie of 
Jerviiwo(»d, whereofthe tenor follows. Ediu-' 
buigh, the twenty two day of December, omc 
thousand six hundml antf eighty four years: 
the lords of his majesty’s privy council do 
hereby give order and warrand to his majesty’s 
advo(^t to pursue a process of ti’eason and 
forfauiture, before th<! lords of his maj«»sly’s 
justiciary, against Mr. Robert Baillie of Jervis- 
wood, to luorrow at iwo o’clock in the after¬ 
noon prcceisoly, and the said lords do hereby^ 
retjoiiw ntid command sir Geoi'gc Lockliart of 
Oarnwatb, and sir Joliii Lauder ailvocats, to 
cioneur, and assist in the said process with his 
uiajeaty’s ailvocat, from the intentiiig, until the 
end thereof, as they will be answerable upon 
thch alHdgeance. Extract by me, 

Sic Bubsvribitur^ Colln Mackenzie, C. S C. 

i^rswn .—^Bir George Mackenxie of Rosh- 
augh, Aiir sovereign lo^’s ailvocat. 

Sifo* George Loddiart and sir John Lauder, 
advocats. ' . . 

Proeyratorg in Dig/cncc.—Sir Patrick Hume, 
Mr. Walter Pringle, Mr. James Graham, Mr. 
Will. Pfotober, and Mr; WHliam BaUlic, ad- 
vecato. ’ 

‘ The pannals proeuratora produced ^ ane 
aei of hia rtmjeatV^ privy council, in their fk- 
vOttis, wherrattietlie tenor follows. £din- 


refused the king’s ecclesiastic su)iremacy, they 
Were fined two of them to ' 12 ,O 06 ,fherks, James 
YeWngiD laOOOmeftca, Ohcirton jil POOOmerks, 
andeome or them in 5O0IDihelrkB, and others in 
aooo wierks, and two of tlikto sent'to the plan- 
cations, besides their fine; and all df t lem to lie 
in prison till they pay then.” 


the instance of fab imjesto’s advocat, befoto 
the lorda conitfiissioners of justiciary, of trte- 
soD.'do hereby rcnhire and eominand itir Pa* 
trick Hume, Mr. Wdtter Prinf^, Mr.'Jdmto 
Graham, Mr. WilKam FleMbtoi »r. Jato^ 
Falconer, Mr. Wmiarn BaMfie,^ ndtocnto, to 
consult, compear, and debate for the petitioote 
in the process of treSaon, mentioned lit nia» 
drass, widiout any. hazard, as th^ wifi be an¬ 
swerable at their peril. Extract by m^ J. 

Sic iubterMur, Wiluam PATaaaow^G. 8. C, 

After reading of the Inditement, the lord jna-' 
ticegenml required the pannat to m a ke ans wer 
thereto. ^ ' 

The aaid Mr. Robert Bnllto,paniial, pleadSi 
Not Guilty. ' 

Mr. Walter Pringkf advocat, as procitottor 
for the said Mr. Robert BaUlie of JerviawbpiL ^ 
Paiinal, allcadges that he ought not to ptoCt to 
the knowledge of ap assize; heqsitse ho m 
not got a citation upon lyfte« days, or al feiw 
on a competent time, which w osuiB,told » 
Bolutely necessary in all actionis, ktid mdc|l| 
more in criminal pitrstilis, e pccuiAy,'aeeili|j;t 
if a competent tiiue be not allowed to the pan- 
nal. he is prccludii of the benefit of an ^cul« 
pation, without which he cannot prove his 
jections agai'ist witnesses, dr assy zero, or any 
otlier legal or pompeient defences; wfid ly toh 
lafo act of parliament concerning the justibo 
court, all paonuls are allowed to raise precepto 
of exculpation, and thereupon to cite witnessto 
for proving the objections against witness^ 
and assyzers, which necessarily presuppose^ 
that a competent time must be allowed to mg 
pannal to exeent his diligence, or otliinrwiS|^ 
lidw is it possible he can prbvO a defence <a - 
alibif or any other just defonee ? And asthis il 
must conimant to that clear act of pariiani^, 
and to maiertol justice, and to the rifles of hu¬ 
manity; so this Jioint has been alitoidy fuBy 
and ofton decided, anfliatdiyto the ctoeof dttti 
Robertson, to July 1673, ffc mstauce wbdrerf 
IB given by bis majestv^s advocat to his hobk 
of criminals, and title of libels, where |he Iwds 
found, that albeit Rohertson got bis 
to prison, yet he behoved to gel it Qj^n lyfv 
teen days. 

His Majeitty9 Advocat opixms tiiecoiMant 
tract of decisions, whereby it ia finuid, that a 
person incarcerate may Mined upratwen^ 
four hours; and the late act'of paribrnDSiill is 
duly to the case where a sammeBZ or libel is to 
be raised; but here there tono libel or sum¬ 
mons, hut only an kudilement; 
exculpation sought in this case, before tliettg% 
which is the ease provided for by act of panto- 
ment. 


The lords,Justice * 

CoBMBiMioiieijrrf ** 
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no former ^plicatum for 

” yhjrifti Hmm for Iho Mimal tllMdfM 
iiimmng tfie libel, mi^ vfaule meaiUrs 
ioliftoAlieus thoFcef^ that in so far as tbo 
1}$ founded upon barbourkig^, maiiiuunin^^ 
f ^ iwummunin^y witli the persons mou¬ 
ld in ibe diuay, the paiinal ought to. be 
because it is ret ^uefenus judicaiuj 
^haviAg been formarly jiurstied beibro tlio 
of hie pnvy council for the 

;^ine enmes, and fined in a considerubie sum; 
jind tlieroforo that crime oaniiet now be made 
use of as li grbitnd of treason agoiast'the {tan- 

that bo re- 

ilplots his itbd to the pannal’s enteriug ui a 
for rawiig rebellion, and for j>ro- 
diruig money to be sent to the late eurl of Ar- 
ga^y for carrying on the said rebellion; and 
^ SS^aceaUng, and not iev4Ealiiig; neither of 
'Udii^ is refetrsd tohis oatli ; and con!»r(tUexitly 
arss n^treiyiM^^e, there being nothing re- 
ftmd# oaifch; ta his converse and'eur- 
raaMndoSfSe with some ministeK, ai^d others 
andhis own gardiner, and 
hja tni^og letters to my lord Argyle;. and op- 
Bilfo the decreet of council hselt, and restricts 
the libel to all the crimes not insisted on in the 
djicreet. 

tjirpiftrick JIumc replies, Tint as to the 
•MmpODding with the late carl of Argyle at 
any aiace his forfaultore, was expi'cssly 
proponed as an iatofrogator to the pannal in that 
pmsuit,' at his majesty’s ndvocat’s instance 
against him, before the lords of his m&jesty’s 
p4vy councih nniJ that not only his own cor* 
ic^ndoape by bimfolf, but also by 
HMam, Mr. Carstares, Hobert West, Thomas 
gjiepbordt Richard Rtimheld.ajad colotiel Rum- 
sey 1 the iotarrogsior bom, as ai^m by a 
dooUe of the act of oomtoil wnhdn by the 
d^k of eCMiiicil’s servant, and is offered to be 
pforefi^ssy ford advocat’s oath: ondasto 
any corrcOBdSrfoacy with Mr. Veiteh, it is not 
idC^t, me# tto Iras not dodarad vsM. 

Sir Jq/w Lpt^er for .hfo majesty’s fotenssti 
answers, that he opponsthe deesM of privy 
^CD^utciU where no Mich interrogator was pat to 
tiha pannal; and the decreet must make more 
ii^ than any pretended scroll, and cannot be 
Ifdion away by his nwfoBty’s advooat’s 4Mth, 
to Ps prejiiiUce: pod for Mr: Wil« 

stands e^tprossly forfanit m 
and Uie doom of forfiauhiiro is 
lAmfiiifoimciitibbg. ' 

oppons the reply, ThW 
'^^ ^<Wrifo(pMbng mih Mr. Vci 


ng with Mr. Veitrli, it 
he is the person men- 
tiiMi fawforofpariiament; and albrit hb 
rim, Mrlmlt pot, be haring thereaftor eeme 
hNto to gtoliiWit »tt Ihs pWsb0MWtii}0icted 


foepw jrf^dea^jrittcb dM takeoffany fowicr 
jiuoisIhiicmv'^ 41 crime in any per • 
sdn to fbtoliMfltotop 'rink him, ei^^ly in 
tojudhythefotonctofeouB- 
rilin Arito in- 

tercOmnntoiDf witil debtared traitors, is re¬ 
stricted to an arbitrary puiiishuiont. 

His Majetty'x Advocat oppoHs the staadhig 
doiini of forfauUure against Veitoh, and tbs 
pruclamation, or act of council itself. 

Tile lonls, justice general, justice derk, and 
coiumissiouers of justiciai'y, having ejmsi^ 
dered the libel pursued by his lutjespr’s ad* 
vocat, agrinst Mr. Robeit liaiHie of Jervis- 
wood, with my lord advocafs declaration, 
whereby he restricts the same to the crimes 
not insisted on in the decreet of council for¬ 
merly prooouuced against the pounal: they 
find the same lelcvaut as itis restricted, to infer 
the pain of treason, and remits the same to the 
knowledge of the asriae, and repels the inai' 
nont defences proponed for the panoal, in re¬ 
spect of the decreet of council produced, bear- 
iugno such thing as is ahedgc^l, and of the an¬ 
swer!} made by lus majesty’s advocat thereto. 

Assisa. 

Tlieearl of Slratlimore. 

The earl of Befoarras* 

Sir George Skecii, provost of Aberdeen. 

Sir James Fieining, late provost of Edin¬ 
burgh. 

8ir John Ratosajs of Wbitohill. 

Adam Hepburn, of Humby. 

Andrew Bruce, of Esriesball. 

J(ihn t$tiiart, tutor of Alpin. 

Alexander M ilii, of Carrin. 

Mr. James Elies, of'Etenbojismilni. 

8ir William Druimnood, of HaUhonidan, 

Major Andrew White, lieutenant of Edin¬ 
burgh Castle. 

Mr. Ikwid Graham, sheriff of Wigtaim. 

Cohn MaekeBzie, eoifoctor otRoSe. 

. David Barnet, meechant. 

The assize lawfully svi*om, no ol^ricttou of 
the law in the conUnry, 

His Maje$ty'$ Aih»cat for probation ad¬ 
duced the witnesses and write aforememioned $ 
and first, 

Waiter earl of Tarras. 

Mr Pafnek Sum procurator for the panosJ, 
oHyecteagaiDsithaearl of Tarms, that becajapot 
be a witness, because he is « socius et pa,rtfo^ 

^ crimiiite i’ and it is clear by the 34 chiap* 
8tat 3, Rob. 1, concerning thm tbite ara. 
cfoiMlWimbcariQgoftoit^ that *S^ii 
* et l^articipcs ^tuaem crimliiia, vel iacaitee^ 
vrati et vinculati,’ caoiiiH hear xpfiiamf : as 

pfoa, the eari of Tarras befog pmeoMyaMtef 
awtoditomentafhigh t|«aMte)ao4 wfor 

of fear, and deaib, jie pman fo 
bisrirciute»i«uses cao haadmifod a witom as 
is not only dear from tbs fomaidlatMutoi w 
from the common lair. 




WjMX 'A. ' ' flWl 


Hif JUMiityt AdMii,mMNifi^;tkKll H ii 
in extepfioQm»mtlMiTill^<Mtli Wi^hccapa- 
monlaw, aod eun, tbit In Oub ilMiot Im. 
ni>^estie, and eapmall^ ibirei^ 

which we eill a eoiiini4i]fL « ioh^ii <^«Ainia^ 
may be a witness, and which is introdiiced very 
reasdnably by lawyers to secure the common 
interest of matikind, which is the chief of all 
interests ; and because conspiracies cahuot be 
, otlierways proved, and not to allow this manner 
of probation, Were to allow treason, since no 
man can prove a plot, but he that is upon it; 
and how can a man object against him as a 
witnm, whom himself trusted with his life, 
nis fortune, and their common plot ? Nor is 
the intentiog of the libel any strongfer qualiB* 
cation, since every man that is * socius Cfiini- 

* nis,’ is under the same impression, and it 
would rather secm the greater and nearer ap- 
prehensioDS a man has of death, he will be tlin 
mpxe sincere and faithful; nor has the e^rl of 
Tarras, nor did he ever seek any security, in 
order to his deponing. And this has been 
constantly ,^and latlie, conform lo the common 
law, as may be seen in the hundreds of cita¬ 
tion! set down by Masconl, de Probationibns, 
vol. 4, concuis. 1318. Niim. Ql, and the con¬ 
trary citations prove only, that regularly 

* soitius crimiiiis’ cannot be a witness. ■ 

Sir Vatrick Hume replies, That the statutes 
of Robert the first is opponeil, and * non etd 

* distingucudum, uhi lex non distinguit and 
not only was he ‘ socius criminus,’ which is 
acknowledged, hut he is ‘ inrnreeratus,’ and 
lying under an inditement of high treason, aud 
has thrown himself on^ the king’s mercy; and 
it Is not proper he should be a witness, seeing 
he is in the king’s mercy, who may give him 
his life, or not; and there was never a person 
in these circumstances that ever was admitted 
a witness. 

Mr. WtiUer Frmgle. adds, That the earl of 
Tarras is not only in the case of a person who 
stands indited for high treason ; but must be 
lookeil upon as a person condemned forilie said 
crime, seeing he fully and amply confest tlie 
crime; * et coiifessus habetur pro convicto,’ 
and never any lawyer asserted. That ‘ daiu- 
' Jiaius criuiinis lossie Majestalis’ could be ad¬ 
mitted as a witness; and there is nothing more 
clear, than that by the common law, and the 
law of all nations, this objecUon ou^^t tM> be 
sustained ; for tbc civil law is clear, leg* 11, 
cod. de testibus, and Matheus in his tHTe, de 
Probationibns, cim. de Testibus, doth assert 
positivlie, that the cryme of lese 
tieresie, and generally all these crymes, * qusa 
^ sine sopila non possunt facile admitti,’ ara not 
excepted. And he asserts, that the lawyers, 
viz. Qemesias and ]>ecianu8, who are iof 
another opinkm, do adcnowledge, * nominatmn 

* i reodainiiaadum non esae,* and that 
contiwrert only, * An nomiiiatHi^m aHindidiim 
^ suffidens ad torqpendom BomkiatiiM ?* 

Sir Getirge LotkhaH isipeatti. ind ep|N>iis 
the answer, and the cryme libelled, bemg a 



ttonepiMfen eC iMm, ^hieh of its twit 
hn^is jMiadtsi;^ nmtM on by semsi# 
and cbntnyance; and ifhich is only hnewnte 
tbeeompKoCa of the treason, and wjiich ciMiei 
be oOAumtM * sihd seciis.’ The laws ef ehie 
kingdom, and ef lAnatiomi, do allow «seeisie 
< cnminis’to be * toBemfwbiles ;* aadnotm^ 
are they admitted in the esaedf such ccv^aai^ 
tions, bttt genen% «in mnuttniB 

* exceptis)’ amongst whidi the crime of 
duellion, and le^ tmaestio in the chief} mid4l 
is absolutely impossible; ^01 plocs and wm 
snirations ef treason ciii he otherwayt ptyoeOf 
tnan * per socios,’ and sdeh as ere * pnrticipei 

* cfimints,’ and whfich hi the ennmn 

of all lawyers, as msy appear by Foite. Qnsadf" 
45, and the authorities cited hy mm, and whinll 
is the inviolable prattiqaeoif tlibUM|dem>dtuid 
as to that pretence, that iheesiri or Tami m 
under a process of ereason, and hai eabmiMk 
to his majesqr’s mercy, and that * ow d hwMe 
‘ habetur pro oonvicto,*’ It knpoits aothitig, dhijl 
infers no more ihah tbal he »/ ^'oeeins on* / 
‘ minis,’ and is sHil a held wteew f w to mas 
juration of treasoti, < soeies crimiais hae imm^. 
that it is acknowledged, otr pfoveiii 
under the hazard of process, of (fiOni 
whieh law regards not in reg^ of ttm 
involveil in m nature of the crime, thsdeillmf 
witnesses * neque acta, neque habitn,* can he, 

f iresent; so that the objection emeoats to no 
css than that conjurations of treason camiot 
at all be proven : and as to the law cited froin 
the majestie, it imports no more than that thy. 
objection *regulariter procedit,’ in crimej^ 
which of their own nature are net * per difficilii 
* probatiouis,’ and are not * inter crimina car- 
* cepta,’ such as the cryme of conspiracy end 
treason is. 

Mr. WilUam Tlutcfier oppons the olge^tiod| 
and reply, ai^ finther adds, that albeit ‘ crimen 
‘ IcBsie Mqjc^tis* be ^eckoned ^ inter crimina 
* exc^ta’, and so have some privilege, as to 11^ 

S ualiBcatioo of witmsBses; yet it cannot hs 
enied, but there m some oujections COmpSH 
tent against witnesses adduced for proving con- 
spihieiea, and treason; ‘ verb! causa,’ that a 
witness is aeapital enemy, or thal hO is * trib 
* uoleBtale^Ccuaatoris and the dfajeotion now 
piendied, beifigteltenooirtplealie, via. TMttti 
emi cfThma Is not only < aodns eriiiiMi,^>nt 
tdso, tiint ho it * publieo jndicb ms,* n[|niiitili 
same crime, and that as meami to pvocwo Ml 
naaiesty’s favour, he has eubmittod tnmjieUv 
andoome in his miyesty’s meiOT, an ac¬ 
knowledgment of the cryme, before fbe ^ of 
citation, he is pbnoxious to a mostjuftb^ection,' 
viz. That he is « scdi tiote8lito,^iind by the 
sufmiusionandeonBMsion, hte iWhd ani estalato 
nOw in his migedty’s he«id|Se that hem 
ontyintheoaaeofa* reusoontemns,* bdt in 
caaeofawitiiaM, who doeseboolmydeiNM 
apon.lusiiiMesty’8advocat, thepwucr ; dW 
as a private ecmwtonMnmaddadehiso^ 
sernnto to ‘be wknessm, bBcaObd .tw m 
i^testtsd ro e rtic i,’ and depend upon nnn ; w 






>|i|ii£i> be eddooea, who 
^ ]bw estate, biit as to 1^ 

^ Ww. gives s very gtiod reason, and 
igMn^anM by PauJiw, lib. 1/iwepUi- 
cap* 13. parag. ult in 
ln;.^Tna^ * De se oonfessua pen est aud^n- 
a ut .teatu, ne alianam salutem in dubium 
Aftoat, 4 ]ui de aua desj^eravit.’ And as to 
|bia|iiplf»ce thoia conjuration is acrime so oo- 
ft roust either be proven by such wit- 
Aeiass, cr otherways the guilty person will 
,«aea{ie: It is answered, That in this case, his 
maj^y’s advoent had an caste remedy, for be 
night have pursued the pannal, before he 
punued the witness^ and the terror and 
apprehension of the event of a piiicess for 
treaaon cannot be constructed otherways, than 
, to chaise infliienoe iqion the deposition of the 
njimsn: and as .to die citation out of Fariua- 
iiiia^tlaihBly mthe case of* socius criminis 
tmamcA hecomeato treat de teste accusato 
tilde eaiwato, Oiicct. 56. ailLC^^ quarto,’ be 
* fiegida sitia accusato, ouod is pendente 
tinewaiiimeattitun^ And by 

Ihe s ewn d wria^ef the same article, he says, it 
ka pincipka * ^gl|od carceratus tesdmonium 

* fhnepM^tur and he gives this reason, 

* enia* prssamkur, quod iblsum testipionhim 

* mceretpro altqno, ^ui ei promisent seliberare 
/.a mouto,* and limits this rule, that he most 
he * carceratus propter crimen.* 

fi&r Patrick Hume adds,* That it is a certain 
i^ciplCt Ibat any person that is guilty * in* 

* famia juris,* cannot be a witness, no more 
thim a person that js convict and condemned of 
treason, and If he were convict, and condemned 
of timoD, he could not be a witness, even in 
the case of treason : so' neither can the earl cf 
Tarras in this case be received a witness, fbr he 
beii^ adduced a witness qfter he received his 
indictment, and confessed the crime, u equiva- 
Jqn^ as if he bad been actually convict; and 
evbatever may be pre^ded, tbat * testes in- 

* ftmes* may ne admitlii^; yet it was never aa^ 
eerted by any lawyer, that a 'person convict 

treason can be admitted a witnem. 

Nota^ Thai the earlof Tairas depon^ no* 
llriiig against J^rviswood, but what the other 
tovoiritnesses deponed a^nsthiaisdf before 
the ‘feryal, and apon which thereafter they be* 
jng renewed, the earl was forcftiulted, so that 
mre could be nogromid of suspicMNt from 
fcis dreumstanoes. 

Tbq Lacda repelled the bbjectioD agaii^ the 
Jnftd^Thnns, m ordain him to be received a 

^HfUI^Sikll «f Tarr/if, aged forty years, 
",andswom ; being intenogat, 
that sir Jcim CochTaii, and 
got their commifisuin fironi 
my for London, the pannal, 
or Jerfiswood, did not de* 
tto speak tocotnmusarlloiiro, 

, y if VS lfooU get hihi, tl^said pannal, 
hddtdtotliatcoiBnitirinPi dsjpsym a^bmtive. 



^ iiiiil J<wi*wood, flte 
pannal, did not Ion the deponent that be was 
resolved to ga to London however; upon his 
own espences; an^thai (lis and iheir ^ng 
about the Carolina Imtftn'esa was but a pretence, 
and a blind ^ Jmtthat thetifne design was t6 
push forward the people of England, who could 
do nothinj^ but talk, to go more^ effectually 
about tbeir business, denonesaffirmktive. De¬ 
pones, That the pannal did setJ^ a correspon¬ 
dence with the tfeponent, whereby be was tiQi 
give an account to the deponent, of what 
should pass betwixt the countiy par^ in Eng¬ 
land, and the Scotsmen there: And ofi in^c 
otlier hand, the deponent was to write to him 
what occurred here. Depones, That the pan- 
nal did say to the deponent, if the king wouht 
suffer the parliament of Enc^and to sit, and 
pass the bill of seclusion, that that was tha 
only way to secure the Protestant religion. 
Depones, Tbat the pannal said to him, tbat the 
king might be induced to do so, if the parlia* 
roent would toke sharp or brisk measures with 
him^ or the like. Depones, These words were 
spoke to him by the jiannal sin<H»4he holding 
of the last session of tins current nariiamcDt; 
and before the pannal and comninsar Monro 
went for London. Depones, That after the 
pannal w'ent to London, he did give the depo¬ 
nent an account by letter, that things were in 

a 'disorder there, and that he hoped there 
be effectual courses taken to remeid 
them. Depemes, That Mr. Robert Mar|iti did 
come to Mr. Pringle of Torwoodlic*s house, in 
May 1683, or thercdiy, and brought a letter to 
the 4]eponent*s lady unsubscribed; but the 
deponent knows it was Jerviswooirs band¬ 
writing, who was then \ at London, and that 
Mr. Marlin told the deponent, that things ifi 
England were in great disorder, and like to 
come to ail height, and that the country party 
were consulering on methods for seennug tbo 
Protestant religion. And that Arfcltibald, some* 
time earl of Argyle, was to get 10,000/.'ster- 
Jing, whereas 30.000/. steriinji' was sought by 
the Scotsmen at I^ondoD, whu^b was to to sent 
over to Holland to provide arms ; and that the 
late earl of Argyle was to land with these arms 
in the West-HurhlRiids of Scotland^ and ,4hat 
the deponents mend, Jewiswood the pannal, 
was to be sent over with the money. Depones, 
ThatPbilipliaugh and he went to^Cjalloivshiels* 
hOMW, ware they met with Pohvart and Oal* 
lowshislSf and that it was talked amongst them 
tltere, that in ca^Ahose in England should riae 
in amis, that it was necessary in tlioicasq, foat 
^ fiiany aa^hhhe got on the borders, should 
haiu E r«»ulbtei <0 to deal with strag^ers, and 
nehee upon horses, and that ihereaftcr they 
pibindd join with those that were in arms 410 the 
hendsm of Engioucl. Depones, That in the ease 
ft i i d i i id » it was said it was convenient^ casfte 
4i#ftliriHig, Berwick, and Some other ekrengfos 
should be seized upon; and it was IQsewise 
spoke amongst them, tbat soroe-peraons should 
be eropiqyea, to inquise what arras wasjq that 
countrey. Depones, That it was spoke tbeii| 
4 
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tfaftt tte bat time for Aifiyle Hm to hmd in 
the west, when there Wjis a star in Bng^land 
or Scotb&ud, or words to timt porodee. l>e- 
poneSf That every onad^ed aaotaer to speak 
to sujcti particulai* persons as they could trust, 
by leUlti^ a word mil kidii4ctly upoo supposi¬ 
tion, in case of the risinif in Kiiglaad, concern- 
|p^ the affair for preparuig of thcio :' and tliat 
1)0 was told by Phuiphaugli thereatteii, t^t 
there was a word and s^pq to be u«od ainoni^st 
theon, vis. the sict was by loosing a button on 
fps breast, and that the wonl was, * harmony.’ 

Oepbnes, The pannal s|H}ke to Iho deponent, to 
advertiKo Torwootllie, that he might acquaint 
Mr. Wiliiatn Veitcli, a forfauklraytor, who was 
ip Northumberland, that he might keep him¬ 
self close, and be on his guard, lest lie should 
becetcheil|; which was mneethe patinal was 
prisoner in the' I'olbooth of Edinbuigh. And 
this is the trutli, as we shall answer to God. 

Sic SubscriUtur, Takhas. 

Linlithgow, 1. P. D. 

Akxonder Monro of Bear-crotts, aged thrty- 
fivc years or tliereby, soluinst solemnly swoni 
and. pumd. Depuiies, that the earl of Tarras 
pruposeu to tlie depunent, that Jor vis wood might 
be made one of the coinmissioners for the af¬ 
fair of Carolina, for that he could not safely 
stay at home; and that the deponent’s, answer 
was, tiiut lie had uo interest in the affair, and 
so .could not be a commissioner. Depones, 
that paimal did wait for the deponent at 
WooUer; and did go alongst with him to liOn- 
Idoii, and that by the way he heaitl him regrate 
his own liazard and othem, because of Blm^k- 
Wood’s sentence; and that be heard him re- 
grkte the hazard bur laws, and liberties, and 
tlie protestant religion were in. Depones, 

That the paimal spoke to the deponent and. 
others, more than once at London, for getting* 
of money from the English, to be sent to the 
late earl of Argyle, for bringing home arms for 
the Said earPs use, as he understood, for car¬ 
rying bn an insurrection and rebellion in Scot¬ 
land^ Depones, That at the time libell^, in 
Jemswoou’s ebamber in London, Mr. William 
Veitch,aforefanlt traitor, was present; and 
that sir John Cockran did at that meeting ex- 
pre^y apeak of money to be sent to Argyle, for 
brinjgmg home arms for invading the kingdom 
of Scotland ; and that at another occasion he 
heartTsome of them say , That tliene would be 
twenty thousand men in Scotland who Would 
alrist tfa^ rebellion, and tlmt lie heard sir John 
C^Mkran -and Jerviswood speaking of if, but 
be positive which ot* the two saidt it. 
l)ep<nieq,That at the meeting he heard Jervis^ 
opok, but-did not hear him oppose that 
tmaonahle pi^>osal, or contradict the overtnee 
wropo^ by sir John Cockran. Depones^ That 
Jiff. Robert Martin Was sent down from that 
fWeetiiig wlnoli was at Jerviawood’s chamber, 
toSaofoiiid, to try what the people of Rcodand 
,vi^d do for their own safet]f ; And thatit was 
^ tthdbratood that the jieople of Sootlaiid should 
*|iO| rise *till there shotild.be a ciinag in Eng- 


r , ond that the eommisBioa Was eratiM 
Robert Hajctm, by ail the persona pMw 
whereof Jervjswood was' one, and tliSct tliili 
were preseriL the lord lllelvi|» air Jdhn Co<dl^ 
ran, CJeasnecks elder and younger, Mr. WfRhill 
Carstarea, Mr. William Veih^ Jervimood| 
and the deponent; and depones,* did coni 
tribute money for Mr. Martin’s journey, 
pones. That at his return, be ineShng whhi^d 
deponent, told him, that motteini were^in JtilM 
condition in Scotland, and that the oohnlSiy 
was in such a condition, ps little would b^MNI 
the fire in order to the rebellion, ^nd tlilsf 
ilie truth as (le shall answer to^God. 

Sic Subacrilitur, ALEstAftokR Monro, ‘ ^ 
LiNLitnoow, I, F* 

James Murray of Pbiliphaugh, *90 
years, piarried, purged, aha sWorh,' ^poddooei. 
ibur leaves of depositions, e!nitited.hy bhn hefi 
fore the lords of the Secret ComndCtee, and ill 
written arid subscribed with his own hi^ 
which being pidiHcly read; ilt presetioe Of iR 
justices and assize, he adheres thereto) in dll 
points, whereof tile tenor foliowa; ' Upon ill# 
day of May, 1683^ ii|tod ftleliierdirOBi 
Mr. Pringle of Torwoodlie, f eamela hiaboiisd 
in ihc iiiorning, tmd he iireseiitly ktbvne tod 
(diarnber, wliere 1 found Mr. Robert Martfu^ 
who was latety come from London, with wtiool 
we stayed a little, and discoursid of the 
and about the present condition and temper a 
England, and m particular of London, whiim 
Mr. Martin said, was much irritated through 
some attempts upon their privileges, either as 
totJic concern of tlm sheriffs, or their cfaaite^ 
but that all lioiiost men were of good heart ami 
very brisk; and after some general dts^nrtia 
to ttiis purpose, Torwoodlie and 1 left him ami 
walked out a little, and he told me, he was dx^ 
peetbg the earl of Tarras presently, for he hall 
sent to him; and Mri Martin had a letter to 
him from Jerviswood; tlien he told me that 
there .were great matters in i^tation at Lob* 

4 on, and that Mr. Mlartiii had come dowu with! 

commission from our friends there (1 do not 
remember he named any, hut 4hat 1 hdioved 
not to expect he weald impart his iustmedoM 
to me, for he waa to communicate them ^ly 
to Polwart and himself, at least for thjm shiret) 
and they were to pitch on such as they thougm 
fit to intrust wMi the affinr; whereuppit,^ 
assured me, that he faad great cxmfidirime ki 
me, aad his kindness tome oUigped hhuAuaeiHl 
for me, to acquaint roe that b«attoni wena 19 m 
come to a crisis, and that he had reas^p m 
think Enjglatid would shortly dtww to'^'dnnri, 
and ^tanA by them, ’dll they Welb^shtisfldi 
aiicnt the bill of exclusion, and what oih#‘iio- 
curity thejr could prepote ftrrfolW jwtosfant 
religion, and their hberttes-iit atoMtp^ it was no 
project of atty uii6CnakUmil||ei^y, batB.d^ 
sign ibrdugh- the iuiigdqin,-aM mat maay.r^ 
Urn fluent men, and of the graatoit iptorasf 
credit there, had adjustaJ almdfet ev4Ty f 
necetoary for^he purpose, and hail cone 
mattors with our fxieiidv4kere, iu oracy to >< 
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much4Qjtlit«fidinlmi^^ aad Mpoonty ofthc 
iBterqili«f4i«t|»a«ty« hme WBee^h^ieby tli« 
gwenunHit/, woali^ dMWPdieced^ and j»ucli 


emm Aii9t jM had ag^read to advaoca 

a maimg^r ; wrjiia here (1 do not re- 

lold me more particuIarB at this 
I Polfrait would be at Gallow- 

and it would be necessary 
qf Terras and I should confer with 
on ^le business. About this tinrie 
4fl|y^mtr) of Tairas lig^bted, and Torwoodlie 
pphw Jefi us for a little time, being gone to 
the earl of Tnrras asked me, 
ewt hews P I told him of Mr. Martin’s being 
llMiret but that be had given me no accotint of 
Ae dce^a o/bis down^coming, which perhaps 
kie would aoi^int him with, kmt by what 1 had 
beard fiom lY»rwQodlie, I understood it to be, 
tQ engadge us to rise in arms shortly; whereat 
the earl ot'Tarras hummed, and said he would 
look ere he leapt such a leap, or some such 
lMcpiwneiMI« Ptciputly Mr« Marlin came and 
the ieeijT of Tairas, and he retired a little after 
thr rewding'u letter he gare him, the contents 
jdieneof was (as^ the earl of Tprras informed 
ipn) .only an orw frmn Jerviswood to deliver 
Mewis ntoeey te bearer, which he had left 
anil) hapiy anAtbemiiof Tarraa called for his 
fmrvaniiL^and had bioahrmg op the money. In 
tha mean lime) TorwoodUe-asked me) it I had 
nowaSnigd. the earl of Tarraa with what he 
MmU te me, and 1 told him, 1 bad let some- 
littiig af tt tall to him, hut it w'as not to be 
lltougltt, that ^rsoAs of sense and quality 
.juronla eagadge iu such designs at random; so 
TFprwoodlie said, that (though Mr. Martin 
pauldiiot commune with us upon his comniis- 
niOB dirfct(y) yet he thought it Would be fit 
yiw conferr^^ anrf without taking notice of liis 
mmuuimion, discoursed of things upon suppo- 
mthins, and as our own private notions, abstract 
Aum :Wy pmspect of a present design. So 
jafter dii^r we foiw went to a diainbifr, ami 
after some general disopurses of the discontents 
hotli kio^ems, these suppositions foUowing 
were discoursed (andas 1 lemernher Mr. Mar¬ 
tin smarted tbem all, orthe most part), via. What 
iCtbe countrey-^party inSngiand shoiridbavw 
thoughts of. going to arms (whereof be knew 
9tothing, hut only supposed such a thing, for 
ifocounttng.a little freely^ and to know our 
acMtiinentS, what-we tliought could be expected 
hem in a case), would it dot be eaepedient 

to have a settled eorrespondenoe betwixt that 
Mrty thm and here^? and might not matters 
be su a^lttsted^ that botl) kingdoDBashaidd draw 
#uiiB one dayf and not as many he 

wpeotod to undertake in these shires,'and 
about Edinburgh, as would serve to sur|)risc, 

, And seine our rulers do not remember any 
JWWWad,hMtlhe then cliancellor and treasurer), 

. Upri rOUm o to join with these on the £ngfe:h 
to-AOsisk them' to surprise IScrwick ? 
mm/«r tk0A effect, any horse ordragooits, 
ftie bourn might not be sur- 
dMr horse and arms luiglit be 
USh the coimtrey people, aod 
And if Argyle should at the 
r Jmd io ftm West, and raise tliat 
llttri^not t l w a Bmc a n i tta contrilNite 



steps woi|dd ehdourage all that had an inclina^ 
ttonto the oaiitotrayiliarto^ to draw to tlwin 
frankly, and scar many cf the other side to act 
against them, and bo they might have lei^ru 
tojoin feumall places? and might it not hgr 
expected, there would lie u many hi this king¬ 
dom, as would he ah|e to deal with the forces 
here, at least divert tbem ftoin irouh|ing 
England ?. This is the suig, as 1 remember, of 
what was proposed and diaooursed of, though 
I cannot distinctly say, it was in this method 
and expressHui, nor was all moved at once, but 
dropped now aud then, as the discourse seemed 
to give rise to it; and tliough I cannot fully 
recount all that was spoke on these heads, aud 
tell distiDcily what tins and that man said, yet 
1 remember these following answers wen,^ 
given, and (as 1 judged) acquiesced to by 
the whole company ; and they w'ere cer¬ 
tainly the earl of Torres his sentiments and 
mine; and every one that spedte, nsed this or 
some such precaution, that if they were 
concerned, or to give counsel iU any siicli 
cause (as |hey were not, &c.) .1. As to lh«< 
settling a corrcspoodonce, it was confessed in 
bo very convenient for those of a common in¬ 
terest, hut the present circumstaDCes of affairs 
were such (as we thought) that none could be 
found here, who was fit to manage it, and 
would undertake it. 3. As to the trystiug, at 
the same time it could not be done without the 
divulging the design to all ranks of people, 
which none would undertake, except these al¬ 
ready in desperate circumstances; aud they 
could not have generally much influeiio^ 3. The 
tiring was not at all advisablelor this kingilom, 
since if any of England’a own measures iniscar- 
ried tliey would not stir fer any such tnist;4(uid 
tlie spring of their motions being always at Lon¬ 
don, there might happen an interruptioE near 
the appointment whereofibese here couldhave 
uo tiraeous notice,and so might keep tryst, 
whereby they would be exposA a prey« if 
they should subsist any time, or prevail (which 
was hardly possible) the multitude that must be 
employed, are tainted with auch wild and un¬ 
ruly principles, that if once they got ftie swoni 
ill their hands, they would never he brought 
to order, without a greater force to over-awo 
tliem ; neither would any expectation of Ar^ 
gyle’s huidtng be a just ground for sneh a 
tryst, eonsidering the uncertainty of* sea-voy- 
agesV and if Argyle wereto be the head, 4in- 
douhtedly many people would couciudo that he 
wereto be 8uspjk:t^ of private designs, and 
that restoring Viim might lay himaiMe: an 
also, that despair might Muid kin usual pru¬ 
dence, and prompt him to nnsofid and .nndt- 
gested^ methods, and so it was to be expected 
tbatjfew of the gentry (except such as he had 
•p«eial mfiuem;e on, or such as were under 
hard eirouiiistanceB) could enrim^ue with. him. 
4« As to tlio surprising rulers, dee. it was in- 
vmghed against, an an action not be fbcaghl ef 
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aRirag8tpMMteirti(Mi|^^ aiidSM^oMiiiee 

dMigfuol ft was pretiiiiM CaMciVe lliMTen- heaweiited f tii^ wy sat 
non which tauf^ht ite pntfogaoro^^ HyiMkOr and and,^ i maoHibery Folnrirt he^ the di# 
Mtest atioh'jwincipleii at po^tfa) jfdii^unohrts* course; hut ahice 1 am not hble to IbAoWtit 
tian), since it could Mt'bo ef^iiai ^vMrr»ui octly the method of out conAn^euce, ot fM 
bloodshed of people, seonaa in 'peace,* wliich very exprestfoas iwdd, or repeat aH tliat wia 
bein^ bv all approven divines and cssuists con* spoice, or to tdl distim^tly wbat was every 
aleinnetl as udlawfiii, and meer assassinatran, it man’s part of Uie diseourSe, 1 abatl set down 
was not to be dotdned, that as such a practice the heads,'nad mosti«markabltiiaOsaMtliaM* 
would cast a blot upon the whole amir, and of, that 1 remember', inaomeailidetmllitiShlf^ 
nuite take off any pretence of defensive arm^, 1. Polwart signitied thm be was credibTy 
so it would scar many from joining. These formed (but! do not remember hedamedHib 
tliinjis were reasoned again and again; but I informer,) that the conntroy^ party 
do not remember there was any formal conclu- would draw to tiie< fields shortly, jp be SeaM 
eiou made, but the disoonrse was let fbll; and before Lambus; wherewith CHiUowslMlilir 
Mr. Martin told us, if any of us had a mind for seemed visibly aurprised, and bemff if 

a suit of armour, he could provide as many as his heart failed him already, Ip Said He did lovH 
we pleased, froin one who bad made a great it better truly to be walking in his' oivn patbi 


carl of Terras told he had a aoit already»then would join with themidrnily: and the east df 
Torwoodlie said to the earl of Tarras and me, Tarras said, he wondered to bear Of aM^sMl 
wc would meet Polwart at Gallowsiieils, and resolution in England ; Ibr hO todt'X 
desired we^ might commun with him, anent principle amongst that potty 'theiW, Utol die# 
what we bad been discoursing; so we basted should make no sdr in the kbig’wlifb (WhHA 
away, that if possible wc might both get home the whole oontpany owned to" be tbefVepblbil 
that nigfht, it being Saturday, and we unfur- and desire,) liecause that might s(reii||ti^^ 
nished for staying abroad, and Torwoodlie duke’s interest, and he suspected li WiSUld, 
whispered me just as 1 was mounting (as I project of the commonwealth’s men, wtdl 
think), that he was not clear we should com^ whom he believod few ftoots gentlemen wtoddl 
mun before Oallowsheils, for he was some- join; and he was almostpgmiaded^the duke of 
times too much good-fellow,'or the like; so Monmouth would not concur in any risiii^ 
the earl of Tarras and 1 rode away together, during the king’s life. To which it wstraip* 
and upon the way we were both of opinion, swered by Polwart, that he had indeed heard 
that tim s^positunis we had discoursed of, that principle bad been g^emlly agreed to« 
were in eflm propositions; and resolved, if but it seemed th^ found they behoved dlller 
they were insisted on by Polwart, as we sus • to do their business now, or lay aside hopes 4f[ 
pe(^, we would adhere to the l^rmer answer, doing 4 hereafter, which m^^ht be: that if AMI 
and would undertake nothing in these methods, charter of London were let fell, they would net 
>V hen we came to Gallowsbeils, the laird' was only lose, all safe opportunity of digesting mat* 
abroad, and Polwart was not come; so we had ters, but a great part of their strength, and be 
thoughts to go away, being both damped with beard all things* were oonoerted mutually 6e<«' 
what had |>assed, and iiKninlng to be free of twixt Monmouth’s friends, and the beads of the 
ferder meddling; but the lady wonld by no ^commonwealth party $ and though he heold 
means hear of cuir going till her bu^»band came, Monmouth was shy on that oocouift, it was 
who, she assured us, was about the doors, ami hoped he would engage, for otherwise ha Wohld 
adie having sent to call him, he would be in pro- be deserted ly that party. 3. PolWart toW us 
sently; yet it was so late ere he came, that the the suppoaitioBs aWe-writteU as ovini»f#a 
earl of Tarras could hardly have day enough concertetl betwixt our ftiends at London^ and 
to go home with ; so Gallowshinls would not the piincipal men of that party there t so tbo 
Jet him go, and he would not stay unless 1 earl of Tarras and I renewed our fbrriier 
stayed, so we both stayed: and not *beiog re- swers alto ahove^written, and inamtaiimd tbM 
solved to discourse with Gallowsbeils on What with all our vigour,. wherein GalloWSiseHs 
pOBsed, we went to the tavern, on pretence I joined forwardly with us, and Polwart asswqtod; 
nUght call tlie baillie, and seek Imines eft* lime, wc went on v^y good grounds, and he Was 
and stayed there ti II Polwart o.anie, which seemed fully of our opinion, if things wave entire;' but 
onknown to Gallowsbeils; then we returned to referred it to be considered, whether it weto 
Gallowsheite house, and after supper Polwart better to comply with wme of these methods, 
whispered the earl of Tarras and me, and en- though not so proper aiid justiftoMe as w^to 
qiiired h' we had seen Mr. Martin; and we having be wished, than to disappoint the business to- 
told him we tiad, he enquired if we were free tally, which might be of the host contoq oeyy 
to commun on the affair ^fore Gallbw- to all the party; yet we did'iiot cOndcM^Jf 
sheils; we told, as he thoii^it fit, for we could as I remember, to nnderfake any of 
trust him: then he whispered Gallowsbeils, Ihods. And there was a fertliev arguinenfM*. 
and (as 1 understood afterwardi^ asked if he was duced against the trystkig above-wnttoi ym, 

free to commim (m mittoni of gveol loereey That ft wm totted 


many mtoiy to honest men at London, ot a in |ieace and quiet, than to Ve meddung in sneli 
ne^v fashion, very light, and at.an easy rate, matters; however, heatotoed fee ednfpaii^ll 
so Torwoodlie and 1 gave him our measures ; that if-there came anv trbuldasotne world, mi 
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England, lately in Shaftesbury’s time, which 
did not hold, so they were not to be relied upon. 

3. It was proposed to be considered, what me¬ 
thods were most proper in tlio Company’s 
opinion-for Scotland to foIKnv in case of Eng- 
lamili’s rising ? Wliereoncnt it w'as said, that all 
that all that could be expected or desired from 
jScotland, was, tliHi upon the certain news of 
England’s being in the fiehis, thos*' in the 
^utheru shy res, who vi^mld own thatpartj, 
should prcseutly riw, and (how soon lli(*y 
^iild get as many coincneil as would hn able 
to deal with Slraggliug parties, or any sud- 
, den rising in the i*omiii*py) march to Join them, 
*and that it would he fit these nortlieni sh y res 
of England waited near the liordevs for sueh ; 
and that they had oflicerslrysled there to com¬ 
mand ; and that then it would be seasonable for 
ArgyIc to land,in the West, ami these parlies 
on the borders might divert the forces, till lie 
had tinir to put hiinseif in a posUiro. These 
things seemed to he the sentiments of the whole, 
company, bul were not finally determined till 
the opinion of others, wdiowcrc to he com¬ 
muned with by Polwart, were known : and it 
was represent^, there bohfived not to he any 
wilfuE and obstinate adhering to our own 
tlioughtB of things, but an miitnal eond^scend- 
auce to otliers concerned, ollierw'ihe it Avere not 
* possible to bring a pnljliok design to any good 
i^iie. 4. All the company seemed to oi$ice, 
that they sUonId undertake nothing, or inovi' 
in that affair, till they liad a full and certain 
account what Eng Ian J proposed, what methods 
they resolved to follow thcro, who wen; to he 
their heads ; and Hint if* thc'v designed any nt- 
ternpi on the king’s person, oroAerliirniiig mo- 
tiari'hy, they would not he forward or char to 
j(>3 n. And it being here insinuated, that the 
most they could do, at least for which there 
could he any plausible pretr-nee to justify, was 
to draw together, and without an 3 ‘act of hos- 
tilityysend addresses to his majesf\ for redress 
ot'tiie present abuses of the go\ernment, and 
for obtaining sufficient securhv against the 
hazard they apprehended to their religion and 
libeitics: it was said by iNdwait, that he was 
apt to think, that was their very design; for 
he bad heard it was generally believed fiy that 
party in England, that if once they wer*^ in u | 
body, the king would he prevailed with to quite I 
iliO duke, to be trieil for Popery, coirespond- | 
cnee w ith France, and accession to the Popish | 
plot; and then, if the king were once free from 
themfiuenee ofilu; duke’s counsels, they were 
confident he might be moved lu rclorrn their 
abuses, ami secure their reiigions and liberties 
for the futtire to their coiuemrnent. 5. it was 
resolvi^, tliat till we got the Sifove^id account 
from Eoglund, and were satisii^jd tliereaneiit, 
and knew others here, who were to be com¬ 
muned with, their sentiments of what methods 
were,most proper for/us, in case we should un¬ 
dertake, we iftiould not meddle further; only it 
was left to the earl of Tarras and me, if we 
thought fit to acquaint sir Wm. Scot younger, 
wilk some of the matter of this conference 


oyerly, without taking notice of our informers, 
or such oh conference; and it was recom¬ 
mended to ^1 to be enquiring at such as they 
had some trust io, indirectly about'the affection 
of our neighbours, and what arms there was 
amongst tlic.n, that if we should get an satis¬ 
fying account, and resolve to join, we might 
Iluow wlictv to seek men ami arms sudd^ny* 
>lcn it Avas said by Polviai't, as 1 think, that 
if llif- ♦ iirl or'l'inras Torwoodlie, Ciullowsheik, 
and I, once took horse, he thought the most 
pui-loftho West end of Tivioldale and Sel¬ 
kirkshire would soon come to us, es|iecia]lyy 
w hen they heard J^nglarid w'as risen; then we 
iry.sfed to meet tiiiTc against MidHUUimer fair, 
betwixt which the foicsaid account w-as ex- 
iccUmI ; hut in case it came to any of our 
lands sooner, wr promiscfl to advertise the 
rest, that we might meet presently if the 
case required. 'Phis is the substance and 
Klim of what passed at the foresaid confer¬ 
ence, that J can now reiiicmher', hut I re- 
memher, i was likewise fobl these following 
particulars in privat, by Polw-art or Torwoodlic 
(which of tlu'in I canimt distinctly tel!)the day 
of the aforesaid I’onfcn'nco, or within a short 
time after. 1. That JVdw.irt kceped the cor¬ 
respondent with our friends ;ii London ; 1 
remember not positively of any of them that 
was named to lx; on the uilngiie there, except 
my lord Mclvil, sir .lolin C'o^'liran, derviswmifl, 
and eoniinissiir Monro (tlir I hardly knew any 
of the rest^ and, as I tliink, coiimiwsar IVI »m o 
u;js*:allcd his convspomicnt there 'I’hal 
the money to he advanced by the English pdriy 
to Scotland was ready when Mr. Martin came 
from London; and it wasi.xpeeted, tliiitwithin 
iew ilais after ii would he dispatched wiili 
some coiilident to Holland (wheliier by hdls, oi 
in cash, 1 cur.iioi say); it was called ten thou¬ 
sand fiounds sterling, and was to lx; employed 
(as I was told) by that confident, at Aigyle’s 
sight, for buying aims, providing ships to iraiKs- 
port them with Argyle, to tlic \\ est here, and 
such other charges. ;f. 'J'hal how soon our 
friends at London got notice of lU«; safe arrival 
of the confident torsaid, and all other things 
w'erc finally cornduded there fwhich was ex¬ 
pected would he about the middle of June, ns I 
remember), they would come home, and, as 
they passed, would give; them, or one of them, 
an purtieulpr account oTall resolutions taken, to 
be eomrnunicat to the rest, that it was not to be 
expected by letters, that behoved to Im under 
figures and dark expressions; and, as I re¬ 
member tliey were written as it were about tBe 
iCaruUna business, or some houshold furniture, 
us 1 was told; I'ur I never remember 1 saw any 
letter, cither direct to London, or sent from it 
on that head. 4. i was told there was a sign 
and a word agreed on by that party, so that men 
might know witli wliom they might use free¬ 
dom : the word, as 1 remember, was Harmony; 
and the sign, llic opening two buttons in the 
! breast coat, and shutting them presently ; this 
1 coinmunicat to the earl of Tarras, but does 
not mind 1 ever saw it used, except when 1 
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visited Park -hay here in town, idioiJt the end of 
June : we diseonrsin^ a little freely, he asked 
if I had the word and si^i of the Carolina men ; 
rtnd I having f»iveri theiii, he said somethings to 
this purposo, that he was afraid that tl»e Caro¬ 
lina husiness did not go well, for there had been 
some of the managers expected here (as 1 think 
he named Jcrrlswood or commissar Monr(») 
these eight days pasf, but there was none conic, 
nor could he learn that any of their friends had 
heani fi'om them for several posts. Polwnrt, 
'forwoodlie, and J, met at Gallowsheils, o»i 
Midsiiininer fair; but T mind nothing passed 
blit private wliisperings. Dated September 
1*1, 1681, and subscrilied thus, 

Jamks Murrav. 

EDiNJiutiGii, Vf CfMihcr 23, 1684. 

The Deposition above written being read to 
the said .James Murray of Philiphaugh, in pre¬ 
sence of the justices and assizers, he adheres 
thereto in all points upon oath. 

Sic suhcrilfitur^ ,1 \mks Mvkray. 

Lim.itiigoav, 1. P. D. 

The said James Ahtrraj/ furtlicr depons, 
That at their mivtiug at liallowsheils, it wa.s 
resolved. That they shooUl keep u|> their cess 
iiiipayed tdl tiicir next meeting iit31idsiuiiiiier, 
which w'as to he at Gallowsheils, and should 
deal with all these they had inllueiit'e upon to 
do the like; and that upon the supposition 
mentioned in his oath given in, it was spoke 
amongst them, that the troopers horses should 
be seized upon wlien they were grazing. And 
this is the trutli, he shall answer to God. 

Sic suhsci ihitur, Jamk^ Mi.itRAy. 

LiN'U'iiioow, I.P. D. 

ilv^h Scot of Gallowsheils, aged 30 years, 
married, purged, ^Scc. and sworn ; depmis, That 
till* earl ofTarrits, and Philiphaugh, did come 
to tjic deponent’s house, in May, 1683, and 
Polwart came likewise there, where there were 
vhscoiii'ses and projiosuls, that if the English 
would rise in arms, their friends in the south 
fihires should rise with tlicm; and that they 
siiould seize the horses lielonging to the king’s 
troops, where they grazed ; and the town of 
flerwick, and the castle of Stirling : and likc- 
Avise it Avas there discoui’sed anent the late earl 
of Argjde’s comiiig to invade Scotliiud ; hut be¬ 
cause of the uncertainty of sea voyages, tlierc 
was not much stress laid upon it. Depons, It 
was also proposeil, that some of the south 
countrey, whom they trusted in, should lie ac¬ 
quainted with it, and that endeavours should be 
used to learn what arms was in the countrey. 
Depons, Three was some divscoiirse there, as 
that the ejirl of Tarras, Philiphaugh, Tor wood 
lie, Poivyart, and some others should draw to 
horse with the first, when the rising should he 
in readiness, that it might be expected that the 
south parts of Tcviotdale and Selkirk shire 
woifld join with thorn. And this is the truth, 
as he shall answer to God. 

Sic suhcribilu^y Tliicii Scot. 

IjiNwracow, I, p. D. 


His Majesty’s Advocat produced other Dc- 

f iositions, emitted fay Gallowsheils before tlie 
ords of the; Secret Committee, whereef tins 
tenor follows. 

Edinburgh, the 14th of September, 16R1 
Gr/Z/on^sAeilvDenons, That theearlof Tarras 
and Philiphaugh netiig in his house in May, 
1683, discoursed of an intended rising in Eng¬ 
land, and of proposals made to Scotsmen to rise 
with them, and of l^ndon in particular, and 
that Polwart was present at that meeting ; and 
told he was sure the Englishmen intended so, 
and that it Avas discoursed at that meeting 
amongst them, that it were fit to seize Eerwirk 
and Stirling ; and that it ivas talked amongst 
them of bringing the duke of York to trial, and 
that the king would abandon him. 

Sic iubscribitur^ Hugh Scot. 

Perth, Caned. 

Cliieensbiiry. Jo. Driininmnd. 

George Mackenzie. George Mackenzie. 

Euinburoii, October 2P, 1681, 
Sederunt 

Lord Chancellor, Lord President, 

Lord Secretary, Ijord Advocat. 

'fhe Laird of Gatlonsheih^ prisoner in the 
I'olbooth of Edinburgh, being called and ex¬ 
amined upon oath, depons, that in the moneth 
of May, 1683, the carl of Tarras,,Hume of 
Polwait elder, and laird of Philiphaugh, came 
to tl e deponent’s house, himself being absent; 
at hi.s coming home, they were speaking of 
the seniritj of the Protestant religion; and of 
a party in Ltiglaiid, who would secure or seize 
the king or duke; and that if any should rise in 
arms to defend them, or to rescue the king and 
duke, here was another party who would rise 
in arms against them; it was proposed, that 
some couniiy -incii should he spokeu to to try 
their resoliiiions, and that the resolutioi^of 
England should lu' told them, to sec if mey 
Avould coiieiM*. But the deponent does not re¬ 
member that this proposition was approved, or 
undertaken to he done by any present; nor 
does he remember Avho managed the discourse. 
It was likewise proposed to seize the officers 
of state, especially the chancellor and thesau - 
rer; and the said sir John Ooehran was to come 
to the W^t ti'om Euglanil, for lulvancenient 04* 
the design ; and that the earl of Argyle was to 
land in the West-highlands, and to raise that 
country. Of these matters all il\esc who w'ere 
present, discoursed as of an affair that they 
were agitating, and wherein themselves were 
particularly concerned, though at lliat time 
they did not conclude what their carriage 
should be. The reason why the deponent can¬ 
not be more particular is, because he was some¬ 
times going out, and sometimes walking np 
and down the room; and though the deponent 
cannot be positive of the very words, yet he is 
positive they were either these words, or words 
to that purpose. 

Sic subscribitur^ Ilvaa Scot. 

Perth, C.4NCGLLAuivs\ 

1 
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EdiNOVRQH, December S3y 1684k 

"Rugh Scot of Gallowsbeils, bfiiig* sol^jmnly 
«worn, in jiresciioe of tlin jnsticos and assize, 
adheres to the depositions within and alwve 
written in all points. 

Sk subsertbili/r, Hugh Scot, 

Linlithgow, I. P. D. 

' His majesty’s advocat, in Ibrtification of the 
former prolmtioVi, addures the printed ropy of 
llfr. Wiliiaiii Carstarcs*s (I(>posirions, * cmittetl 

• The following-account of the Examination 
ofOai-stairs and of mutiers ronnerted’witli it is 
extracted from 2 Wudrow, 38/ : 

“ J come now forward to jyive some acconnt 
of the sufferings and severe Irentment of that 
tTjuly great and good man, the reverend Mr. 
William Carstairs, this year. This extraordi¬ 
nary |>erson is so well known tlirnii<rii J3ntain, 
and, ! may say, all the reformed eliurclies, for 
Ms shining piety, his universal and polite 
learning, his candor and integrity, having the 
character of a truly honest man, from that 
great judge of men king W'illiani, and being 
tn provideoce but lately removed to his master's 
joy, leaving behind lilm a most swivonry rc- 
meinbrance of his constant and inddhtigablc 
servicas for Christ, souls, and the good of the 
ohurch of Scotlaad, that it is needless for me 
to say any thing of him, to those w'ho are now 
oa the stage; but 1 wish some fit hand would 
be so kind to posterity, as to give us a just ac¬ 
count of this excellent person. The hardshifis 
he met with will be a lasting blot upon this 
period. 

That I may give as large and yet succinct 
aecounts of his sufferings this year as 1 can, I 
shall begin with a letter he was pleased to 
write to the author of this history, a very little 
before his death, which he allowed him to pub- 
lis^jjaud 1 promise myself it will be very ac- 
ce^kle to many readers; and then 1 shall 
give what 1 meet with anent him in the regis¬ 
ters, and other certain documents. 1 b^n 
wjth his Letter to me, which was among the 
last evor he wrote: 

Dear Brother; 

You put me upon a businessi which, though 
ikhe^' tliat nature that I ought to do some¬ 
thing in it, yet it is iiueusy to me to think upon 
it; but 1 shall give you a very brief account of 
some of the chief particulars of it, in &o far as 
I remember. 

1 was taken at Tetitcrden in Kent, the Mon¬ 
day inin^ediately after the execution of that 
great ami honourable patriot of his coimtry, 
tny lord Russel. 

Tlrockikif thing which e\|N)sed me to danger 
at that time, was the suspicion they liad that 1 
wna Mr. ^ Fergusson. 1 was admitted to hail 
iW aovie days; but so soon as they had a re¬ 
turn fboni couirt, 1 was couiiniited prisoner to 
the common gaol of the place, no bail being 
allowed to me, though 1 was accused of nothing, 
but of refusing the oaths, one of which had 
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li^re the officers of state, and other lords of 
privy Gonneil, mA keaveti the same to the as¬ 
size, and Uses it as an adideticle of probation; 
for thoQgIt it was capitulat, that h*e should not 
he made use of as a witness; yet it was agiyed, 
that the deposition should be published: and 
likewise produces the principal deposition sign¬ 
ed hy himself, and the said lords. 

The lords justice-general, justice-clerk, and 
commissioners of justiciary, admit the pafier 
produced as an adminicle, and refers the itn- 

been tlien expired by law, viz. the Oxford 
oath. 

1 continued there for a fortnight, when 1 was 
sent for hy^ air officer of the guards, to be 
brought lip to London, which accordingly 1 
was, and committed for two days to the hands 
of n mcasetigcr. 

During whicli time, sir Andrew Forrester 
came to me, in the name of King diaries 2, 
olfering me a pardon and all kliulness, if 1 
would tell what 1 knew in that matter. He 
told me, that the king did not at all believe that 
1 would he concAiriied in any such practice as 
the assassination of his pei-son, Imi because I 
might hear of it upon occasions, he desired to 
know if 1 did; and I gave sir Andrew such 
answers as I thought were projier for me in the 
circiinisiances 1 was in. He very earnestly, 
yet very civilly, besought me to make a dis¬ 
covery of that plot, as to other things of it. 

Which shews the falsliood of whiif was posi¬ 
tively asserted in an acconnt given in the name 
of the king and duke of York, as to that mat¬ 
ter ; wliich is, that never any hopes of favour 
w ere offered fo any to induce them to confViis, 

I was aflerwanls called before a ('.ommiltee 
of the lords of the council, and not giving them 
ihai satisfucthm which lliey exjujeted, I was 
sent close prisoner to the Oalc-house: lu which 
tiuve, 1 was called twice out to be examined ; 
at one of which, if not at both, was lu>ncsl and 
worthy Major Holms, who was a prisoner ii\ 
tlio Gate-house too, and had lieen a friend and 
correspondent of the earl of Arg^ le, to whom I 
was desired to give a cypher of names to cor¬ 
respond with, to which 1 added severals with 
my own hand, which was well known to the 
earl of Melford, wliicU afterward provcil not a 
little prejudicial to me; for it was round among 
his papers wlicu he was seized: lie also told 
the lords of couneil, that 1 had told him, that 
there had been some consu]tatiou^ us to the 
lending money to my lord Argylo. 

1 epntiiioed in the Gate-house eleven weeks, 
close prisoner, looking ujion myself as abso¬ 
lutely secure, uiiiler tiio jirotection of tlie plain 
law, of the m:! of Hubeas-corpus,' against b^ng 
sent to Scotland: And therefore 1 did, in the 
first of Michaelmas term, pelitinn the court of 
King’s-bemdi, for Iwing brought to my trial, 
or admitted to bail. 

But tlic very clay after, I was ordered tO ba 
ready for Scotland iu twenty four hours, to be 
there tried for crimes committed in ihat king-' 
dom, though 1 neither was, nor could possibly 
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port thereof to the inquest, and ordains the 
printed paper, as it is collationed, to be taken in 
and eunsideiod hy tiie inquest 
Sir WiiJiaril i'atersoii, and Mr. Colin Mack¬ 
enzie, clerks ol’ his rnajesty^s privy council, 
beingr interrog^at, if they heanl Mr. William 
Carstares own the Depositions read, depons, 
they saw and heard him swear, and own the 
same upon oath, and they collationed the print¬ 
ed copy with die orij^iiml formerly, and now 
they heard it colUilioned. 

Hie subicribiltir. WiLi-lAM Pateuson. 

Colin Mac kenzie- 


lie joruilly of any crimcjs there, not having been 
for several years tlicTe, but passingly. 

AccurdinVlyi I was sent to Scotland in his 
majesty Kitoliin Yaucht, with several other 
worthy g’entlenien of my country, and was 
with them committed to Ine 1 ulbt>oth of* Edin- 
hiir'^h, where I was close prisoner for sevcml 
nnuitlLs. 

During lliat tim?. I was only once examined, 
;iis far as I remember; but unnie time after, wo 
bad the favour of open prison, till some of onr 
”Tcai men, who wore f^one in that interval to 
iXHirt, returned to Scotland, and popish counsels 
then prevailing there, we were all of us sliut 
up close prisoners aG^utii. 

And Mr. illiani Spence, a fhithfiil friend 
and servant of the carl of Arj^yle’s, was jiitched 
upon to bo examined first; and upon refusal to 
2 ^ivc satisfaction to what was proposed to him, 
UK to the docyphering of some letters of the 
earl of* Ar^yle, he was put to severe tortures, 
one iilier aiiotlier, in the thumhkins, kept wak¬ 
ing for several nights and days, and the Iniots. 

At Icist, findinj^*, as he judged, no great matter 
if he should dexypluT the letters, and that no 
threat prejudice would arise, as he iunigined, to 
ihe earl of Aiyyle, or his friends, from his 
doing so, lie w:vs prevailed on to decy^iher 
them; hut unhappily tor me, thei'c lieing st{- 
vcial names of the‘^cypher mentioned in that 
letter, some of which 1 was expressed by, 
which he did not know, but the curl of Melfoi^, 
who was iij the govemnii>!tit, knew them, from 
the cypher above mentioned, wherein were se¬ 
veral iiuiiies writ by iny own hand. 

13pon this decyphering, I vvas ordered tliiiit 
very evening to he put into the irons, in which 
1 coutinlied fur three weeks. In which time 
the earl of Mclford came to me, ami earnestly 
dealt with me to confess what I knew in that 
iinitler, and oflered me coudilioiis lliat many in 
ray circumstances would have thought very 
great, particularly two, That 1 sln»uld not he 
oldiged, after a mouth or five weeks time, to 
answer any quostions that slioultl lie proposed 
about that aflair, except what 1 should be my¬ 
self pleas^ to say about it; and that nothing 
that i said should he brought directly or indi¬ 
rectly against any man in- trial that 1 should 
mention. 

1 do acknowledge these conditions were stag- 
goring to ini', conshlering that 1 could not well 
see how 1 should be aide to go through a con- 


The Deposition of Mr. William Carstabes, 
when be was examined before the lords of 
Secret Committee, given in by him, and 
renewed upon Oath, upon the 22d of l>e- 
ccmlier, 1684, in presmee of the Lords of 
His Majesty’s Privy Council. 

EDiNBURaii-CASTLx, Septcf/ibcrQ, 1634 . 

Mr. William Chrdares being examined upon 
oath, ixntorm to tbc condescension given in 
by him, and on the terms I herein mentioned ; 
depons, 71iat about November, or December, 
1682, James 8teuart, brother to the/laird of 


slant torture during my life; however, 1 did 
resolve through divine assistance to adventure' 
upon the torture, rejecting at that time the con¬ 
ditions which ]\lcliF(ird had diflicultly obtained 
Ibr me from the iirivy council. 

My reasons were, because I imagined, if 1 
could once endure so severe torture, either the 
lords of the council would have some regard to 
my character, and not put me further to teiture, 
or what 1 suffered might throw rnc into a fever, 
and so 1 might be carried off tlie world; for I 
can declare, that death, either by a sentem^e or 
any other violence, wherein my own hand was 
not eoijcemed, would have been welcome to roe. 

I was brought before the privy council in 
England, and some depositions of major Holms, 
and Mr. Sliepherd were read against me; but 
neither of them was ever confmted with me, 
though one of them had been so with some' of 
our countrymen upon that occasion. When I 
came to l^otland in company with several 
other worthy gentlemen of‘ my country, and 
was committed, a&Lsaid above, prisoner to the 
Tiilkooth of Edinmirgh, l-was at last brought 
out about noon to the council, about a tort-' 
night or three weeks ai’tcr Mr. Kpence’s decy- 
peering tlie letters, and told hy the lords of 
privy council, that 1 must cither answer vqion 
oath'* such que stions as they gave me, or go to 
torture while 1 breathed. 

And indeed chancellor Pertli had told me m 
few days before, that 1 lutd refused so many 
singular favours that had been offered me 
beyond any prisoner, that before (toiI 1 should 
be torturedf, and never a joint of me left whole. 

When 1 ww called in before the council, the 
declarations of miyor Holms and Mr. ShepWd 
were reaii against me. 1 told them, that 1 
couM say nothing to them, because 1 had 
never been cimftronted with tliofn, which was a 
plain evidence that they had said things against 
me, which they would not have had the eonh-- 
denec to have a«vsM*rtetl had 1 been jiresent; 
but that was over-ruled. 

Tlien 1 was urged to answer UfMm oath the 
(picstions tlmt sliould be |>ropG9^ to me. 1 
told them, 1 would not do that in matters which 
were looked upon as criiuinak Tliey fold me^ 
that it should be presnutly euaetwl, that nothing 
that 1 said should ever inilif ate aLrc.iii4ii me, nor 
slmiild tliey enquire vvlieihor what 1 answered 
were true or false. 1 sojd, it wits a liml pnr- 
cedent, and I was not wdliTu' lo ij 
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Cultness, wroi^ a letter to him from Holland, 
iDiporting, That if any eonsideniWe sum of 
nioiiey could procured from England, that 
aomething of importance mig'ht be ilottc in 

Then I was asked, what reasons 1 hud why 
1 almuid not be tortiirtnl. I answered, 1 did 
hunibly judge tliat I could not be anyways 
tried there, for llie order, by which i was sent 
down to Scotland, was express, that 1 should 
be tried for * criraes committed against tike go¬ 
vernment in that kingdomand I desired to 
know if my lord advocate had any tbiDg to 
rliaige me with of that nature. He declared, he 
had not; but that now 1 was in Scotland, and if 
1 had been guilty of contriving against his ma¬ 
jesty's government at Constantinople, 1 might 
be tried for it. 1 told them 1 thought it was 
true, but that the crimes 1 w'os accused of, 
were said to be (committed in England, where 
his majesty’s laws were equally in tbree ibr 
the security of his government, as they were 
Hi Scotland, which at Constantinople they 
were not. 

Hut this was over-ruled, and yet this was a 
notorious and unjust broach of the law of the 
Habeas Corpus act, which was made expressly 
for the security of the liberty of Scots and 
Irish men. 

Then they naked me, if 1 had any further to 
olfer against being tortured. 1 told them, that 
1 did not pretend to any skill in law, hut that 1 
was informed, that * seinipleoa probatio' was 
necessarjr in order to torture, which was not 
in my case; for neither the depositions of tliese 
at London, nor what was said in ray lord Ar- 
gyle’s letters, did amount to any such thing. 
They told me, presumptions were enough to 
warrant torture. 

Then they asked me again, if 1 had any 
thing further to say why 1 should not be 
brought to torture, i tola them, 1 had only 
an humble petition to them, that 1 might meet 
with no greater severity in iiiy own country, 
than the laws of that in which the crimes I 
am accused of are said to be committed, do 
allow of. 

Aflw this communing the king’s smith was 
called in, to bring in a new instrument to tor¬ 
ture by the thumbkins, that had never been 
used before. For whereas the former was only 
to screw on two pieces of iron above atid below 
with finger and thumb, these were made to 
turn about the screw with the whole hand. 

And umler this torture 1 continued near an 
hour and an half. In the lueautime the tor¬ 
turing by the hoot was tried, IhiI the hanginau 
lieing newly come on, because the former was 
in priaon lor some crime, he had no skilly and 
therefiwe it was put off till the next day. 

I do acknowledge J was much afraid 1 
should not have been able to go through with 
ioene of torture; and if i had not, I was 
mitenblc, for I should have been brought to 
apeak a^^fainat every man they had mentioned, 
but God tvdered it kindly otherwise, and the 
next day 1 had conditions offered to me afresh. 


Scotland; The whtoh letter the deponent had 
an inclination to iiifbnnHbepherd in Abchorch- 
Lane, inoruhaiit in London, of; but before he 
could do it, he wrote to IMr. Hfeuart above- 


Now' as to the whole of this unpleasant 
siilject, 1 do declare, that this afl'atr is, so 
far as I was coiicemcd in it as to. any con¬ 
sultations, no further tiiau to discourse aa to 
what might be proper to be done for securing 
our religion and lilierty, from the dangers that 
they were then in, witlioiil any design against 
the royal persons of the king and his bn»ther, 
or the goveriimeiii by monai'chy; and that 
some thing was done among the Soots, as to 
the sending down a gentleman to discoui'se 
upon that head, with some others here. 

1 should he guilty of tlie most horrid in¬ 
justice, if 1 should accuse any of the worthy 
genticiiieu of my countr y that were my f ellow- 
prisoners, or any of the Englisli dissenting 
ministers, of huviug the least knowledge of, oi 
concern in the abominable assassination of the 
king or his brother; for 1 did then, as 1 do 
now, abhor such practices, nor can 1 to this 
hour Ud) really what was in that matter that 
makes such a noise; for nothing in my iiiuime<l 
depositions that are printed, hath any vegHui 
to aiJy thing of that nature, except as to wdiat 
Mr. Forgussofi and Itlr. Shepherd did say, for 
wliudi they alone arc to be answerable; and I 
must also say, that Mr. Shephcrfl did own his 
abhorrence ot'such jiracticcs. 

And now, brother, 1 shall conclude what I 
have to say upon this subject, with the great 
injustice Tiuet with in being sent to Scotland, 
in open violation of the plain law of Halieas 
Corpus, which was only designed to make way 
for my torture; and the notorious breach of 
the public faith, as to the conditions that 1 hud, 
by which no |»er$on was direiTlly or imlinxdly 
to be mentioned in any trial as to that matter, 
nor any thing in my depositions w as to be ad¬ 
duced gainst any person, wdiich condition was 
openly violated, and tins is acknowledged to 
have been so by tlie late carl of Cromarty un¬ 
der his hand, as is to be found among the Re¬ 
cords of Parliament. 

] was indeed earnestly urged to oblige the 
then king so far, as to appear and answer some 
questions before the judges when they were 
set, and that no person should be confronted 
with me. To which I replied, that the saying 
any thing before judges whcMi sitting, might 
be of some consequence, and through Cxoira 
strength 1 would leather undergo inanyxieatha 
than acetue any of these worthy persons. 

1 cannot hut also acquaint you, tliat 1 think 
it was a hardship put upon me, to print my 
depoutions as they stood, becquae they were 
very lame, since simple answers to the ques¬ 
tions arc only set down, and neither tlie ques¬ 
tion that gave a rise to the answers, nor the 
just extenuations as to persons and things 
which I gave in my answers. Which had 
tliey been published, it would have been found 
from what 1 said, that there covild be no reason 
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fiamerf, to kaoir frofn him, if lie do it; 

and Mr. Steuart havioj^,consent»li'S covnniii^ 
nioat tltc said lettoi* to Mr. ^be{)4ienl, who 
told deponent that he would 

given why that aflair should have been pro¬ 
secuted with so tnnch cruelty and .violence, 

> And having had a liberty from the loixls of 
council to go abroad, hut was enjoined to wait 
upon the Keorctaiies at liUiidon^ upon wliicli J 
told some of our lords, that 1 wuh a ti n id-that 
might liave very ill conscquoiiice';, ior if 1 
should he brought before the I£inJ^., 1 would say 
the same things to him in iiic extenuation of 
that aflhir, which! had said to them, which 
<;ot]ld not justity the uiolhuds that hud heen 
taken in prosecuting the nobility. 

But when 1 came to London, uiul had waited 
upon my lord Melfonl nnd told him tliis, he 
t^d nm, tile less the king lu^rd of me or saw 
me, it w«id<l he the Inillor ; and that Unn-eforc 
it was his ad\i<'r to me to go abroad and live 
<ti)ictly, and oii‘: red me a pitss, vvliieh 1 ae- 
Ct'pted, and 1 accordingly went alx'oad. 

I am, Stc. VV. t'AiisTAius. 

“ Tliis Letter sets this rxeelleiit ]»crson*s 
ease and suHi'rings in u diu* lighl, and i am 
onh' sorry that he had not lime and leisuri to 
enlarge upon ili<* base inaiikiiig <d' Ills dt'posl- 
tioiis, and to insu i the |ust exti nualing cii\*um ■ 
stances wat-CJiielid to give el* e\ciy thing; 
and how tlicsv. depoMtjoPs were printed 1 can 
not say, this reu-end and wvuuhd person de¬ 
clares Ihem miwcrahly i tiri.iih’d and maimed ; 
and it seems tin* managers ha^e l>cen w'lisihle 
Oi’ this, and titerefure tln-y have not insert them 
in the rScgisters, Im! ilu rc is a blank for Ihem 
of two pages. 

“ 1 como now to give what T meet with in 
the conneil-ia'cords, with relation fo this cx- 
triim'dinurv ticrson, and 1 shall likew ise inter¬ 
mix .some tilings from other authentic doen- 
meuts before me, which will in .some measure 
lielp to make up what is \vantiiig’ i:i his printed 
deposit ions. 

“ Mr. Carstairs is not named in the Regis¬ 
ters of (hmnoil, after his camiiig down, till 
September 5, and it seems, from August loih, 
to this day lie had lieu in tlie irons; and now 
the council, according to the chancellor’s 
threatning* in private, come to pass an act in 
the iurcnooii Sederunt, the iciior whereof fol¬ 
lows : 

Act anent Mr. William CAnsTAms’s Torture, 
Kdiubtirgh, Sept, o, l(}h4. 

‘ It apprariug that Mr. William Carstnirs is 
‘ conei‘vned in the lato conspiracy, and there 
‘ being pregimnl presumptions ot* bis kiiow- 
‘ ledge, of this atrocious villany, to the effect 
^ that the whole plot may be know n, ^d tbe 
‘ truth expiseated; aiwl having called the said 
^ Mr. William Carstairs, he would not answer 
< and dc'iMinc thereaneiit, ulbeit it was allowed 
* by the udvocate, that what lie declared or 
‘ deponed should not roiiitato against him. The 

VUi.. X, 


the c^iiento of it to isoniei^oi^fiPDji in ^Eiigfhuid / 
but did at th^jlicpe^ipe no body, as the ilcpo- 
iieiit thinks: sometime tUcreaiVer Mr.8hcphe^ 
told the dcpojuont) lie had eommuuic^ 

‘ lords of Itis majesty's .privy council consider- 
‘ ing, that thereby be renders hiinsdi' most 

* suspi^ct, do ordain that Mr. William Carstairs 

* he (juestipned iu toi'ture this aftornoon, upon 
^ the questions agreed upon 4U the council, 

' and appciiit one of the bailies of Ediuburgli 
‘ to be present, and the executioner.* 

Follovr'the iNTrnnocATouiES to be put to the 
said Mr. William(’arstairs, which were 
read in council, and approicn ofbyaa 
unanimous vote. 

^ 1. tv ho were the persons, where, and 

* upon what occasion, that did first acquaint y^ou 
*■ with this cuijspiracy or association. 

‘ CJ. What persons in »Scotland or Knglapd do 
‘ you* know to liave«bccn qoncerned in the said 
‘ conspiracy, 

‘ ;j. Who were the great managers, or agi-’ 

< tatorsofthis intruded insurroetiou. 

‘ Who was to contribute the,money to be 
^ Iransiiuited to Argyle. to buy arms. 

‘ o. tv here wore lUry to begin tlie insurrec- 
‘ lion, ami vvhoin did ificy look upon as most 
^ IViendiv to ihi'ir cause in tbe. kingdom of 
‘ Scotland. 

^ ti. How long have you been acquaint with 
‘ ]Mr. IVigiissoii, and how oft have you been 

* in company with him, sir John Monro, sir 
‘ John Cochran, commissary Monro, Baily of 
‘ Jerviswood, anil the two lairds of Cesnock^ 

togetlier, and who otiier Scots or English used 
to meet with you. 

‘ 7. What w*as the carriage, or accession to 
this conspiracy, or any part of it, of Baily of 
Jerviswood, the two Cesoocks, commissary 
^ Monro, or any other Scotsmen. 

* 8. Was the ten tliousand pounds, or any 
^ part of it remitted to .d^yle, uv was there any 

* arms bought or bargained tor. 

< 9. What place in Scotland did A«^yle intend 
‘ to land in, and iiiiJm a descent. 

* 10. What correspoiMlence did Argylo keep 
^ with any in Scotland. 

‘ IL ’What concern in this conspiracy 

* had^tfie earl oi' I^oivdon, the lord Stair, tlie 
‘ lord Moivil, and sir John Cochran. 

' 1!^. At your last licing in Holland did you 
' not see or understand, that Argyle coiiTenaed 

* or corresponded with Lowdon, Stair, am! 

* Melvil, as likewise with the Knglish conspi- 
‘ raters who had fled to Holloml, particularly 
‘ witli the lord».(iray, sir Thomas Armsrtioug, 

* Mr. Fergusson, or Mr. Vane. 

‘ ly. What letters were those which HoIiJi? 

‘ depones be shewed you from ArcylCf 
‘ what was tlie contents and design of them. 

‘ 14. What was the contents of the 
‘ you carried toArgyk* from Holms, by ower 
‘ aud direction of the duke M’ Monmoulh, and 
‘ lord Russel, and w hut was it you 

‘ carried to Argyle from Monmouth auAKus- 

'2 Y 
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the contenU of ^ above-named to co- earj of Ai*y1e, or meddtiiii^ vidi him, jud|[fin* 
lonel Sidnt^, lliat colonel Danvers was him a man toynacb atfeeted to the royal fa- 
present; and tout the dcitnneiit, that colonel mlly, and iocUned to the present church ffo- 
Kdu«y was av^e from em|>lojing the late vermnentf yet Mr. She)dierd beiitg put ujion 


‘sel; of thb letter you may paiticularly w- 
‘ member, it bein" about a month before major 

* Hohns was taken. 

* 15. What persons of consideration wvve 

* they, who, >ou told major Holms, hiid pio- 
‘ posed to raisL'at Ijist thirty thousand pounds, 

*• and some oilier sum, and at last agreed to re- 

< mic ten thousand pounds to Avy;} le, or some 

* sum or other. 

‘ io. AYhat mtssages were those you ranio 

< RQ oft upon from .lerviswood to major Holms 
‘ aritl 3ir. Sliephord, aneiit that money to be re- 

* initled to Argylc. 

‘ 17. Did you not see Mr. Spence, alias 
‘ Butler, walt)n«r on Argyle, at your last being 

* in Holland with hiin. 

* ‘ 18. Are you acquaint with Mr. Lenzienson 

* Gore of Kenterden, where j'oii was appre- 
‘ liended at Mr. Carteise’s house, under the 

* name of Swau, and if he he concerned in this 

* conspiracy. 

‘ 19. What do you know of Aaron Smilli’.s 

* being sent down Vo Scotland, and to \tltoni he 

* was directed. 

♦ 20. AA hat do \ ‘*u know o'* any of your 
countrymen's transactions with the late 

* Sbaftshiiry, colonel Sidney, or v ilh the duke 

* of Monmouth. 

“ In the afternoon of the same day, September 
5, the council called and interrog'uted Mr. Car- 
^irs, * If he would now'answer the queries 

* upon oath ingenuously. He still sfiunned so 

* to do, albeit the advocate declared w'hut the 

* said Mr. Carstalrs deponed should not mili- 

* tate or operate against him in any manner 
‘ of way, whereunto the council assented. The 

* council called for one of the bailies of Edin- 

* burgh ; and the executioiier with the engines 

* of torture being present, the lord chanoellor 

* commanded tiie bailie to cause tlic executioner 

* to put him in the tortui-e, by applying the 

* thumb-screw to him, which being done, and 

* li<i haring for the space of an hour oontmiied 

* in the agony of torture, tlie screw Mag by 

* space and space stretched until fie anpMnc^ 

* near to faint; aaJ being still obstaim and 
' refractory to depone, the lords thijiegM fit to 

* ease him of the torture for tliat tlnikt^^ rat cer- 
' tified him that to morrow alnitie of the rlor.k, 

* he would be tortured by the boots If he re- 
^ mained obstinate. 

. “ September C.” ‘ TIic lord 1reasureri>de- 
to confer with Mr. AVilUam | 
‘JH’stsdrs tor bringing hint to an irrgenous j 
c^feasion, upon the inteiTogatories yesterday | 
him in torture, reports, aliat he was 
'rahlent to depone thereupon, and be inge- 

* saj/tm uflM the terms mentionetl in a paper 

tholord treasurer-depntc. Which 

* ipipef h tfiy read and considci*ed, was unani- 
' mouslyirtlfatl, and an act made thereupon, 

^ and tho lord t!heasarer depute w dsauthonzed ‘ 


^ to give his word of honour to Mr. Carstalrs, 

‘ for [tertbrming tif the couuciVs part of these 

* articles contained in the paper relating to 
‘ lliem, he alwajs perforuiing his part; and 
‘ he is ordered Vo the castle, and none are 
^ permiited li/speak or converse with him, and 
‘ particularly Mr. AVilliam Sp(;iu;o i«. not to be 

* siiflered to see him. Aint u cliiiTirgcon is al- 
‘ lowed him in oriha- to Ins cure.’ 

“ All 1 with in the laniiieil-lionkR fiir- 
ilicr upon thosubjeri, is, Mr.^. V\ ills am Spence 
and Oarstaire arc, SepUMolnT i,i, ivouv^ d to 
Dunbarton castle, and albm<?a lilMM-ly wiihiii 
the walls. And •Scptciiihi i* ;JO, Air (.’arslairs 
is onlered from Dmibiirton to Stn iinir rattle, 
and to be at large wit bin the w alls bt' it. And 
immediately after this, upon tlic foet of i!;'» 
page 517, of ibis voIuimo, there is a 
pinned to the leaf, un in which is writ uS toi- 
‘ '11*0 lord Liindiii, srent o-v 
‘ as coiiiuiissioiiaui in the act aboie, oii: seiid 
‘ ill llie undt'ru rillen certdicale to thi* chirks of 
‘council, iliiled at llarutmin thtohi r 3, IfjJM, 
‘ liio tenor whereof folbm s. AVIiercas his ma- 
‘jesty’s honourable privy council audioiized 

* me, upon the terms mentioned in lliclon noing 
‘ act, to he tulfilled by .Mr. C.irstairs, to pro- 
‘ mise upon my word of hononr, to procure hiiu 
‘ the conditions and irnlemnitv therein men- 
‘ tinned ; and these' arc therefore to tislify to 
‘ all conceriuMl, that the said Mr. Garstairg 
‘ lialh iuliillcd his pari, hy answering ii|>on oath 

* all questions proponed to liim preceding this 

‘ day. In witness thereof these presents arc 
‘ snbscrihed. Dkommoni), 

‘ In obedience to which act and c<n-lificate, 
‘ the clerks of council delivered to the said Air. 

* AA’in. Carstairsthcact of council, of the ilatc of 
‘ the sixth of September.* 

“ And then in the register there follow.s a 
blank for two pages in folio. AA* hetlicr this was 
left to be filled up with the defiosition of the 
reverend Mr. Carstairs, and its Ixiing prinU d 
in so lame and maimed a manner prevented its 
being filled up, or, after it was printed in so tin- 
fair a inatiiter, that they were asliatned to in-, 
sort in the registers a just copy of hi.s deposi- 
tkm, with tile circumstances and extenuations 
he gave tipoo oath, or what the occaf»ion was, 
I cannot ilciermiiic; Init tbos it stands in the 
councU-books, and f find no more with rdatioii 
to him. 

That 1 may g^ve the reader all I have fur¬ 
ther concerning with Mr. Carstairs, I shall add 
an accMit given by himstdf in a loiter to liis 
friends at the lime of his deposilions, for pre- 
vcDtiijg, as lie tells them, of lying nsjicrsious 
uponfitinsolf, niid satisfying them us to his 
conduct in tins iiuiller. 

“ The reader will observ'e, that the council, 
iu their :u’t of the sixth of Bcqitomber, deal not 
'fid fairly as to insert the paper of cofidi^ion*' 
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it by the deponent, still uinfed, Uial one iniffhl 
be sent to the eari of Ar^yle; but, as Mr. 
Shepherd told him, he was suspected upoti the 
account of his ur^ingr so mnch; jet after- 

apeed to by their dele|j;ate and Mr. Carstairs, 
which they ought in justice to hare done, 
seeing these conditions were so unanimously 
ajtpi-ovcti: end, as 1 biiiteAhefore, they record 
nothing of what passed at liis examination, 
September 8. 

** It is the more necessary 1 insert the con¬ 
ditions Mr. Carstairs obtained before be would 
give his declaration upon oath, as to the inter¬ 
rogatories above nani<^. In his present cir¬ 
cumstances, and after he bad gone through 
the torture, he essayed to get the best coiiili- 
tions possible, that any thing he should say 
should do no liarm to others, and by his candor, 
precaution and prudence, he obtained from the 
secretary the following Conditions, which were 
signed by tlii iii both, and, upon the public faith 
of the kingdom pledged in them, he prevailed 
with biiiiseif to give his deposition. 

<’oNi)iTiONs Mr. Catistmrs had, Edinbnigli 
(Jaslle, tea t, under the Secretary’s hand 

‘ That Mr. Carstairs answer all iijlcrroga- 
^ tovios that shall be put to him, betwi:Kt and the 
*■ hi-st of October next, upon his great oath. 

*' The which being done, he shall have his 
^ majesty's full pardon and remission, fhr his 
*■ life, lirnh, fortune, estate, and fame. 

* That he shall never be brought as witness 

* against any person or judicatory, directly or 
indirectly, tor any thing contained in liis an- 

* swers. 

‘ And further. That the said Mr. William 
‘ Cai'slaii*s shall never be interrogate in tortui-e, 

‘ or out of llie same, concerning any thing 
' precciling the date of this paper, after the 
< day abovemoiilioned, except he nimself shall 
^ 1)0 didated as accessory, and that accession to 
‘ be after the date of this, or his I'emission.’ 

^ And whereas the council, upon the con- 

* sideiutious aboveiianied, hath, hy their act 
‘ Neniember 0, authorixed me to give my word 

* of tionour, and solemn promise, that so soon 
‘ as tlie pn^inises are fulfilled by Mr. Carstairs, 

* I shall deliver him the council’s act in those 

* things, and in a convenient time thereafter, 

^ not exceeding a month, his majesty’s par- 
*• don, m ample form, < above exprest: there- 

* ibre I, by my promise, give my fiutb U> Mr. 

* Carstairs, in mfinner above exprest, time and 

* place above said.’ 

** liis De|>osition8, without his knowledge, 
and to hisgriet', and scarce ameable to these 
conditions, were, in a few hours after they 
were made, prinM by the inanagem» and cry¬ 
ing in the streets of Edinburgh. Mr. Car- 
stairs’s candor was sdnppilar, and such unfair 
dealing never entered m his mind, ollierwise 
lie would have taken care to prevent it, if con¬ 
ditions would have hound those people, as in¬ 
deed they did not. 

It printed Depositions are lane, 


wards ha preswd, without the deponent’s^ 
knowled^, that the deponent being to go to 
HoHand, however migfat have some oormnis: 
aioD to the earl of Argyle; which he having 

maimed; and iiidhir, as weimve seen Mr. Csr^ 
stairs declaring, and therefore I shall not ro- 

J irint them again ; they are in every body’s 
laiid, and have been too often printed already. 

It was yet a great deal worse in the advo¬ 
cate, to adduce the printed copy as an admini¬ 
cle in Jerviswood’s trial; and the reason he 
gives there for this, is but mercjuggliDg, that 
though it was capitulate, he (Sir. Carstairs) 
should not be adduced as a witness, yet it was 
agreed, the depositions should be published. If' 
the advocate mean any agreemrat among the^ 
council, it is peifect juggUDg ; if he mean aq 
agreement with Mr. Caretairs, that worthy 
person, while alive, still disclaimed this : .and 
we see it is far from being in the condi* 
tions, but rather the plain contrary ; for it wns 
a |)Oor matter to Mr. Carstairs, not personally 
to be adduced as witness, if bis declarations 
emitted wci'e to militate against others, hs 
reckoned he was made a witness; and thib- 
was certainly an indirect making him a wit¬ 
ness : and it appears most evidently fi*om Mr. 
Carstairs’s own letter, that one condition offered 
him was, ‘ That nofiiing he said should l*e 
‘ brought directly or indirectly againl^ any 
‘ man in trial.’ And when he was solicited to 
appear before the judges, his answer was, * Ht 
‘ had rather undergo many deatlis, than accuse 
* any of those worthy persons.’ So^tliat upon 
tlie whole,! cannot but suspect that nrticlein Jer^ 
viswood’s printed Trial, where Mr. Cai*8tatrs’s 
depositions ai’e said to be renewed upon oath, the 
23nd of December, in presence ofbis majesty’s 
privy council, as being directly contrary to Uie 
Second and third condltroiis granted him. I 
find nothing of it in the council-registers.” 

^ “.Many reports were spread, and lying sto¬ 
ries told, as if Mr. Carstairs should have spoken - 
many things to the disadvantage of the noble- ^ 
men and gentlemen about vVhom he was inter¬ 
rogate ; which, with what fell out in Jervis- 
wood’s trial, grieved him exceedingly, and he 
wrote a letter to his friends about this time, 
frum .whi^l shall give a few more hints^ 
passer .uibny things already noticed, and with 
theni^l myacoount of this worthy person. 

* his abhorrence of any design 

< agatnsl the king or duke’s life ; that alt ma 
< countrymen with whom he spake, were free 
* of any design against the king or govern- 
* meet, and that he frequently told the lords 
‘ who came to him, this who^ affiur upon 
^ which he was questioned, aiUounted to no 
* more than talk, without so much as any 
* formed design, and even tallciog much 
‘ broke off, before the dbscoyery of the plot. 

‘ He sbew^ them how unwihing be was to 
‘ brittg any man to trouble, and mat it Upuld 
* not but be very grievous to liiib, to be forced 
* to speak of any who had trusted him as q ' 

< friend, eapecially when tbe business imtr 
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inf^med the jderiOlietft of; the drpOnrnt toM 
hiin^ dial iie hiffisi^Voijld oot be omice^ecl; 
but if they m^tlld Send aiiother, lie would intro- 
duw him j btit nothing of thw was done: upon 
which the deponent weiii over* wiihout any 
colbmiiiion from any Iwdy, lo Holland, never 
with Janies Steuart abovG-namcd: 
ne waa introduced to the carl of Arg'yle, with 
t^hom he had never befoi*c conversed, and did 
fhdre discourse what had past betwixt Iflr. 
l^epherd and him; and particularly about rc- 
fnittmg; of money to the said earl from En«^- 
land ; of which the said Mr. Sleuart had written 
to llie deponent, namely, of 30,000 pounds 
fitcrling*; and of the raising of 1000 horse and 
draffoons; and the securing thocasdc of Eilin- 

‘ came to any bearing, or to that height as to 

* be any way prejudicial to the government. 

•'As to the objection made against him, 

* That he had been so particular in his con- 

* iessions, he says, that could not be escaped, 

* his intciTogaiories were so particular, and he 
^ upon oath.’ NVe have belorc noticed, how 
his extenuations were omitted i he adds, ‘ That 

* he had declared as to my lord >1 civil, his 

* great aversion to be any way concerned in 
‘ that aflaiv ; and so fair was he, that he ac- 
‘ knuwledgcd he hirqscU'was the person, who, 

* with diilicnlty, prevailed with itiy lord, to 

* conic to the meeting. As to old Cesnock, he 

* said, lie was a man so cautious, and of so 
‘ few word.s, they knew not what to moke of 

* him, that his sun w as much upon the re> 

‘ serve; that hr had nothing to say of the 
^ lord Stair, and did not think he had any know- 

* ledge of their meeting.s, and that he luid never 

* spohe wiili him upon that bead: he com- 

* nieudcd JMr. f^tuart much for his peaceable 
‘ tcmjier, and acknowledged his correspond' 

* dice with him. 

* That he had nex er converst d with tiie duke 
^ of Monnioiith, and what ivas in Holrus’sde- 

* claratlon was a mistake ; and, for any thing 

* he knew', the duke rather disccuragofl as en- 

* couraged the affair that Mr. Carstaiis was 
‘ much a stranger to tlje nirthods in Scotland, 

* as tu this busirn ss, and could give n^o account 
‘ of any minister«J engaged in it. Mfe <Jom- 

* mended Langshaw as a petson vefir much 
' (or moderate mrasnrc.s, and addfessmj^ the 

* king anent grievances. All thk jMid much 

* uu>re, he says, he signified to tb'e fow bf thh 

* committee present.’ 

‘ Jn the Same letlor tie regrets, Ihat liisde- 
Mmsitious were read in the criininul ootiit, 
^^nd That he wa: so tja* fiom knowing 

* pf it, that upon lieauug of it be went and 
« Wfii^d, updil some of the lords of council, and 

* ^MOTe^Jud^hifi deep concern on that account, 

^ a as a breach of their con- 

* ^ chancellor 

^^pbuTbsMRhg \he conditions) owned before 
^the' tr^MjiSfur Itfid others of the counsellors, 
^ thpt done, was indeed a breach with 

* hlhi, au ihl^veHency, tliough without any 
‘design,hi lhe'kd>ocate; i&it the advoc&tc 


MiVgh, in d ftthtter uf thu importance^ 

The method of doing was ^dposed by the 
deponent, to be otte hour, or thereby, after the 
relieft^ing of the ^uatrds: hut the earl did not 
relish this proposition, ns dangerous: and that 
the ea-stles Would ftll of conscquehce, ajfter the 
work abroad was done. Janies Stenkrt Was of 
the deponent’s opmion for seizing the castle, 
because it would Iccurc Edinburgh, tlie mu- 
gaxtues and arm^; as to the 1060 ^ horse and 
dragoons, my bird Argyle was of Opinion, that 
without them nothing*^was to be done; and if 
that number were raised in EagHmd to the said 
earl, he would coinc into Scotland with them; 
and that there being so fe\y horse and dragoonfs 
to meet them, he judged he might get the 

‘ himself, when Mr. Carstairs waitcil on him, 
‘ declared he was indisposed wlien the Ciiniicii 
‘ iraoHactcd that affair, and did not fully know 
‘ tliein. Whereupon Mr. (V<usiiiirs gave him 
‘ a copy of ihciii, signifying to his lordship, 
‘ that he expected the faith given him should 
‘ have been kepi, and he hoped any thing he 
‘ hail cotdi >.sed should never be heard of any 

* more in public, against any man: and the 
‘ rather, 

‘ I'hat when ho was called from Stirling 
‘ castle before the leads, they used inany ar- 
‘ gnments with him, to give a general account 
‘ Iwfoie the justice-(‘onrl of the sulwtance of 
‘ liis c to (hem ; ytt he signified his 

< utter aversion to it, as what ivould be a wii- 

* nesting against all whom henieutioned. And 

* the lords wore [ileascd to tell liiin, lltcv would 

* rather iho than break conditions with him; 
‘ which ho dt pended upon. 

‘ 'I’hose things IMr. Carstairs desires in his 
‘ letter, may bti used for the greatest advanUige 

* of all concerned ; and says, it was declared 

* hy the lords, and heiievoff by him, that what 
‘ he discovered was for their private .satisfac- 
‘ lion, and not at all to militate against any ; 

‘ and adds, the nature of the thing declares so 
‘ much, since the, intervogfalories propounded to 
‘ him were such as eould not Well In? proposed 
‘ in a criminal court, and ahawered by him in 
‘ a way he <.'ould not Well have an^ivvered them 
‘ as a witness, and in a way nf phiof, and that 
‘ tlie lords still asr.ured him they would ket-p 
‘ their promise to an ace.’ 

“ Thus ipucb I tlioiiglit necessary for tlic 
just vindication of the memory of on<* to whom 
theChffn^,^ Scotland are under obligation?, 
whose cbai'acter is so nniverbally known, and 
savoury for every good thing, that I say no 
more of l»Un. 1 lie people of thi.^ tiihe knew 
his character, and thereiore they were so hard 
upon him when in (heir clutches; and, by 
breach of condition, adduce what he had sanl 
in JerviKwood’s procos.s, as What they itna- 
gihed.would he of great weight, cOminff from 
Mr. Cai'iiiairs. Tins is all tne reason l have 
for insisting so long in sotting Ihis great rnan^s 
KufiTtTiiigs in their due light, and come now 
Toward to those of his dear friend and l^llow* 
sunerer.” 
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country without trouble, bftirhigf such i staflid- 
ing^ body ,for their h-ieirds to rendess^ous to; and 
the sail! carl said he could shew the dtepunent 
the convenient places far landing’, if he under¬ 
stood, and, as the do{>oiicDt remembers, where 
the ships could attend. The deponent remem- 
l>ers not thfe names of the places. I'hfe depo • 
iient spoke to the lord {snail’s^ but cannot be 
|)0)9itive that he named the affair to him, but 
Ihtmd him shy: but the earl of Argyle told him, 
lie thonq^ht Htairs might be gained to them; and 
that the earl of Loivdonn being a man of good 
reason and disobliged, would have great in¬ 
fluence i!p(m tha couutrv, and rccommeudod 
the deponent to major Holms, with wliam the 
ileponeiil had some acciuaiidancc before, and 
had brought over a letter from him to the carl 
ot Argyle ; but the disponent had not then cotii- 
inunicated any thing to the said Holms. James 
Steuart laid down a ivay of coiTcspoudeiicoby 
cyphers .and Ihlse names, and sent them over to 
llulins and the dejionent, for their uw (whidi 
cyphers and namru are now in the hands of 
his inajosty’s otiicers, as the deponent sup¬ 
poses), j'.ofl <!id desire the deponent earnestly 
to piopo^e the .‘It> <>00/. sterhog a'Krve-iianied 
to tin; jMi::y in I'n^iand, and did not propose 
any less • ior as llie earl told tlie deponrait, lie 
had pariicnkuly calculated the e\perice for 
rirnis, auenuintion, Uc. Hut Jaim's Sieiiart 
nid, Uiat if some less could be had, the earl 
would content hiinstlf, if better iiiiglit not he; 
hut tin* iMJ'l always said,that tlicrc was nothing 
t<» (>r (Ifno wiihoiif tin* body of horse and dra- 
fTOons eluwe-moiitioned. Jtiiring the time of 
the deponent !iis abode in llolhind, though he 
had seuM-al IcUers from ShephanI, yet there 
was no "^jidisfac^ovy account, till some time 
after the d 'poncu: pairlf'd from the I'tirl of Ar¬ 
gyll’. and u' < i.iiiUnig for a ship af Hottrrdam, 
to triMispon himself to Kngland, James Stciiart 
wrote to lifui that I here was hopi’soflhc money. 
Th ne\» »laj after the dcjioucnt came to Mng 
land, he nn i vviili sir John Cochran, who, with 
commissar -^loiiro, ami Jevviswood, was at 
l-omlon before ho came over; and depons, lliai | 
he kno'vs not the account of their coming, 
more tlian for the perfecting the transaction 
ahoiu (’aroJina: and having actjuaintcMl sir John 
Cochran with the earl’s demands of the JlOjOOO 
jiounis sterling, and the 1000 horse and dra¬ 
goons, sir John carritid him to the lord Urtssel, 
to whom the depoueiil proposed the aflaiv; but 
being an absoliiie stranger to the depuiletit, liad 
no return fioin him at tlialtiun*; hut afterwanls 
having luei him ivccMc^nlally at Mr.Nhophard’s 
house, where the lOrd Uusselhad coniolo speak 
to Shephard ahtnil the money above-namnl, as 
Mr. ShephartI told the deponent: 'fhe deiioncnt 
(w'hon Iht'y were done s|)eakiag) desired to 
speak to the lord Hussel, wliich the lord Uubsi 1 
did, and having roitemle the former proposition 
liwr 30,000/. sterling, am! tlio 1000 lioi’se and 
dragoons, lie the lord Russel told the deponent, 
they could not get so much raised at the time ; 
hut if they had 10,000 pounds to begii^ that 
would draw people in j and when they were 


once In, they ‘ilfotild soon be bvetight to 
but as far the 1000 horse and dragooM he 
could say nothing at the present: for that be¬ 
hoved to be concerted irpon the borders. The 
deponent made same proposal to Mr. Fer¬ 
guson, who was much concerned in the affair^ 
an<l zealous for the prmnoving of it This 
Mr. Ferguson had in October, or November 
before, as the deponent remembers, in a con¬ 
versation with the deponent In Cheapside, or 
the street somewhere thereabout, aatd, That 
for the saving of innocent blood, it woaM be 
necessary to cut off a few, insinuating^ Che king 
and the duke: but cannot be positive whether 
ho named them or not. To which the dejw- 
iient said, That’s work for our wild people in 
Scotland, my conscience does not serve me for 
such things; after which the deponent hod 
ni'vcr any particular discourse with Ferguspte 
as to that matter; but as to the other affair, 
I'lTguson told the deponent that he was dmng 
w hat he co!ild to get it effectnatc, as particu¬ 
larly that he spoke to one major iVildmaU, 
who is not of the deponent his acquaintance, 
f^^rgiisoii blamed alw^s Sidney as driving dc- 
‘^igiis of his own. The deponent met twice or 
tliricc with the lord Melvif, sir John Cochran, 
Jerviswood, commissar MutWo, the two Cesa- 
nocks, Montgome ry of Laudshaw, andmie Mr. 
Veitcb, where they discoursed of money to be 
sent to Argyle, in order to the carrying on the 
affair; and though he cannot be positive the 
affair was namcfl, yet it was understood by 
himself, and, as he conceives, by nil present, to 
be for rising in arms Ibr rectifying' the govern¬ 
ment. C'Ommissar Monr(^ lord Wclvil, and the 
two Cessnocks, were against meddling with 
the Knglish, because they judged them men 
that would talk, atid would not do, hut were 
more inclined to do suincthiiig by themselves, 
if it could be <lonc. The lord Mclvil thought 
evtiy thing hazardous, an<l therefore the de* 
puneritcannot say he was podtive in any thing; 
Imt was most incliu^ to have the duke 6f 
Monmouth to head them in Scot’.and, of which 
no particular method was laid down. Jervis¬ 
wood, tlie <leponcct, and Mr. Vcitcli, were for 
taking money at ni;e of these meetings. It 
VI as resotved, that Mr. Martin, late clerk to the 
juKtice-Court, should he sent to Scotland, to 
<i<*sire their fViends to hinder the country rrom 
rising or hiking rash resolutions upon tne ac- 
< omit of the council, till they should see how 
matters went in England. 'The said Martin 
did go at tlio charges of the gentlemen' of the 
meeting, and was directed to the laird of P<d- 
w art iinil Torw oudlic, who sent hack word that 
it would not he found so easy a matter to get 
the gentry of Scotland to concur. But af- 
ti^rwards in a letter to comuiissur Moiu'o, Pol- 
wiirt wrote that the country was readier to con¬ 
cur than they had imagined, or somelhing to 
that poqiosc. The dejioncnt, as alKive-saiq, 
having brought over a key iWmi Holland, to 

serve himself and major Holms: He reraeWt- 

hers not that ever he luul an exact copy of^ 
hat that sometimes the oiitt, sometimes the 
3 
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other kMped it, And to it rhanoed to be m his 
ciistodj^ien aklterfrom the wl of Argyie 
tai^e to, tEU^ Hflliiis, iutimating^, that he 
‘Voidd jobi'^with the doke of Moonioutb, ^ and 
wlhw. ihis ineasQreE, or obey his directions. 

, lEK^Atr. Veitoh thought fit to communicate to 
' ^ duke of Monmouth, and for the imder- 
''JSilaiidiiigf of it was brought to tiie deponent, 
jM he gave tlie key to Mr. Veitch, who, as 
deponent was informed, was to give it and 
4ihe letter to Mr. Ferguson, and he to shew it 
le the duke of Moumoulh ; but what was done 
in it the deponent knows not. The deponent 
tieard the design of killing the king and duke, 
ih»n 31r. Shepherd, who told the deponent 
some were tull upon it. The deponent heard 
that Aai'cui SmlUi was sent hy those in Eng* 
land, to call sir John Cochran, on the account 
of Carolina; but that he does not know Aaron 
Smith, nor any more of that matter, not beiug 
concerned in it. Shepherd named yoTing 
Hambden frequently as concerned in these 
matters. 

Signed at Ediiiburgh-castic, Sept. B, 
1684, and renewed, the 18th of the 
same mouth. 

^ William Carstares. 

Perth, Cancell. 1. P. D. 

£DiNr.i;RGii Castle, Sept. 18, 1684. 

Mr. William Cdmtares being again examined 
edheres to bisfovinerdeposition, mail tlie parts 
^of it, and depones he knows of no correspon¬ 
dence between Scotland and England, except by 
Martin before named; for those gentlemen, to 
. whom he was sent, were left to follow thqir 
own methotis. Veitch sometimes, as the de¬ 
ponent remembers, stayed sometimes a^Ni* 
colsou, Stabler’s bouse at London-Wall; some¬ 
times with one widow Hardcastle in Moor- 
fields. The deponent did communicate the 
design on ibot to iloctor Owen, Mr. Griffil, and 
Mr. Mede, at Stepney, who all concarred in 
the promoting of it, and were desirous it should 
take efiect; and to one Mr. l^retb in the Tem¬ 
ple, counsellor at law, who said that he would 
see wiial he could do in reference to the money; 
hut there having gone a report, that tliei’e was 
no tnuuey to be rai-*^!, lie did nothing in it; 
nor docs* the de|x>iiriit think him any more 
■concerned in the alikir. Nelthorp frequently 
spoke to the deponent of the moofiiy to be sent 
to Argyie, whether it was got or not; but the 
^ depoueat used no freedom with him in the 
sfiair. Goodenough did insinuate once, that 
^ the lords were not inclined to the thing, and 
Aat belore, they w ould see what they could do 
fin the city. The deponent saw 3lr. Ferguson 
jUBid Mr. Ramsey lurking, after the plot oroke 
helbre fhe proclamation, haring gone to 
in the back of Bishopsgate -sti^eet, at 
h^ing, whither he was directed by 
vjciptim who was desirous to know how 
j iMn nsettL, Rnmsey was not of the depo- 
belbre, but they knew as 
Ittle of IhA matter us tlie deponent. This is 
#hat the deponent remembers; and if any thing 


comets his memory, he is to deliver it in betwixt 
the first of October. And tliis is the truth, as 
he shall answer to God. W iluam Carstares. 

Perth, Cancell. 1. P. D. 

At Edinbvroh, Dec. 23, 1684. 

Thete fiiregoing Depositions, subscribed by 
Mr. William Casstares, deponent, and by the 
lord chancellor, were admowledged on oath by 
the said Mr. William Castarcs, to be his true 
depositions; and that the sub^riptioiis were 
his, in presence of us undersubscribers, 

William Castares. 

David Falconer, Perth, Cancell. 

Gjp)R0E Mackenzie. Queensderry. 

Athol, 

llis tnajesW’s Advocat for farther probation 
adduces the Examinations of Mr. Shephard, 
taken beibre sir Leolin Jenkins, secretary of 
statevfor England, with the Information or De¬ 
position of Mr. Zachary Bourn, lelatiug to the 
Plot, signed by him and seoi’etary Jenkins of 
which Depositions the tenure follow: 

The EXAMINA'FION of THOMAS SHEP¬ 
HARD of London, Mrrchanl, taken 
upon oath before the Right ilonoiirablc 
sir lieolin Jenkins knight, his majestv’s 
principal seci*etary of state, the 26d efay 
of December, 1683. 

TJie deponent saitb, That Ferguson told 
him, oil or about the luontli of April lust, that 
an insurrection was intended both in Eng¬ 
land and in Scotland ; and that for the settling 
that aflair betwixt the two nations, Mr. Baillie, 
31r. Monro, sir John Cochran, sir Hugh and 
sir George CaiupbelLs, with some others (whoso 
names this deponent heanl not) W'ere come to 
London. 

That the deponent had some acquaintance 
with Air. Baillie, 31r. Monro, and sir John 
Cochran, and none at all with sir Hugh and sir 
Geoige Campbells; that 31r. Baillie told the 
d qioncnt, that tiic earl of Argyie demanded 
30,000/. of the English to capacitat him to begin 
the business effectually in Scotland, and that be 
the said Baillie Likewise told the deponent, that 
hu^ing converted things with the lord Russel, 
and others, he the said Baillie found an impo\si- 

a of raising that sum ; after which the said 
e had acquainted the dt'poncnt, that they 
were certaiuly promised 10,000/., which sum 
WM i^freed to be paid into the deponent’s 
bauds, in order to be remitted into Holland, 
Ibr the providing of arms; and that tlie said 
Baillie told the deponent at divers times, that 
the said sum, or at least one half of it, would be 
paid such a day, and such a day ; and some¬ 
times asked the deponent, if he had received 
any part of the said money ; to which the de- 

S onciit replied, tliat he had not, and that he the 
eponent scarce thought any would be paid. 
And the deponent also saitb, that having 
had some little conversation with sir John 
I Cochran, lie remembers well, that both of 
I them did somstimos lament the delays in not 
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paying in the money; and said that althougrfa 
the said 10,000/. were payed in, they, the said 
sir John Cochran and Mr. Monro, feared it 
would be toor little: and this deponent further 
saiih not as to any new matter. But the 
deponent being asked, to explain what he 
thought was meant by the words above written^ 
viz. ciipacitHt him, the earl of Argyle, to begin 
the business, he this deponent sayeth, that be 
did understand by tbe word business, an insur¬ 
rection in Scotland. 

Sic Subscribilur^ Thomas Shephard. 

Jurat* coram L. Jenkins. 

Tbe INFORMATION of ZACIl. BOURN, 
Iff London, Brewer, taken upon oath, the 
lOlh day of December, 1685, betbre the 
right lionouraUc Mr. Secretary Jenkins. 

The Informant deposeth, and sayeth, That 
Mr. Haillie sat up one night, if not two, with 
Mr. Ferguson, and went several times in the 
evening with him to the duke of Monmouth, and 
tbe chiofinanagors of the conspiracy: thatFer- ‘ 
giisfln told the deponent, that he the said 
Bail lie was the chief man for the Scots, next to 
the lord Argyle ; that he the said Baillie did sit 
up the greatest fiart of one night with the said 
Ferguson, at which time tliis deponent he- 
lieveth they were busy in preparing the in¬ 
tended declaration, which the deponent has the 
move reason to Ixdieve, in a'< niucli as the said 
Ferguson did go about in shew him the depo¬ 
nent such a jiaper, wherein the said Ferguson 
w'.'is hindered by tin e<^niing up Nlairs of some 
person, to speak wilh the said Ferguson; 
tUat the said Ferguson told the deponent, that 
the main busine'*s of the said Baillie in meeting 
the said con.^jiiratoi's, was in order to get from 
them the 10,000/. pronused for the buying 
of arms, fur tiie insurrection intended in {Scot¬ 
land, 

Tli.-it the deponent saw Mr. William Car- 
stares come ollen to the lodgings of the said 
I'erguson ; hut that the said Ferguson never 
told the deponent of any discourse hold by him 
with the said Carstarcs; and further this 
deponent saith not. 

Sic, Subscrilntur^ Zac. Bouhn. 

Jurat, eoram L. Jenkins. 

Hls majesty’s Advocat likewise producfNl sc* 
veral warranils and papers, to move that those 
depositions are signed by sir l.coliti Jenkins. 

His majesty’s advocat also iwoduped ihc 
hooks of adjournal, IxHiriiig lilr. William 
Veitrb to be a forfatilt traitor, and the act of 
Parliament whereby the forfaullurO is rntiiicd. 


Ills Majesty’s ADVOCAT’S SPEECH to 
the Inuuest. 

My Lords and Gentlemen; 

You liave now a conspiracy against his ma¬ 
jesty’s sacred person and royal government, so 
fully discovered, that they must want reason 
as well as loyalty, who do not believe tlie 


covery ; and they mnat be enemies to nnoe* 
rity, as well as to the king, who do not acknow* 
lecige it. Beside that the ceuncils of all tbn 
thi*ee nations thought the proof sutheient tor 
indicting a geaeniF thankspvittg throngb all 
these nations, and that the judges of England 
thought the same strong enough to infer tbr- 
faulture of life and estate against some of all 
ranks there; you have a discovery made here 
from the late earl of Argyle’sown letters, and 
the confession of his own emissaries, the two 
surest proofs that law ever invented, or the na¬ 
ture of human affairs can allow ; and 1 am this 
day to add to all this, a new set of proofs in tbe 
process that 1 now lead against this pannal, 
from the confessions of noblemen and gentle¬ 
men, who have been engaged in this wicked 
conspiracy : and who, from a sense of their 
guilt, ara content freely to depose against their 
nearest relation and their most intimate friend ; 
in which having thus cleared to you, that there 
was really such a conspiracy, I shall, in the 
next place, proceed to prove tliis pannal’s ac¬ 
cession to it. 

it cannot be imagined, that we would wil¬ 
lingly involve our countrymen in without 
a conviction stronger than our kindness to 
Scotland, nor did his majesty’s servants accuse 
this pannal, m ithout the opinion of ilie ablest 
lawyers of the kingdom, who did with them 
concur to think, that there was not the least 
occasion of doubting left to the most indifferent 
inqueist of his guilt, al'ter they had seriondy 
and witli reAection read over and pnndei'ed tte 
probation now hiid before you. 

• The |)erson aocusitd of accession to tliis 
ciyrae, in the ringlfiader of all those who in 
this kingdom concurred with the English con- 
s[)irators, as you may see by the iestimoniea 
of all wiio have dt*|>osed ; and it was indeed tit 
and just to begin with the most guilty ; sotliat 
if he be not convicted, tlierc should no man be 
luniNlied fur this cousfiiracy ; all the noise we 
luvc heurd of it, is but a cheat, the king's 
judges have been murderers, all the witnesses 
have been knaves, and such as died for it,have 
been martyrs. 

Tlie accession climged on the pannal is not 
an accidental escape, nor is it proved by wit¬ 
nesses, who can be suspected of unkiudaess to 
his peiraon, or hts cause; for it is a long tract 
of a coBtiaued design, gone about with the 
greatest deliberation and concern imaginable, 
and proved by his nearest relations, and persona 
so flecpiy engaged in tliat cauMe, for which he 
suffers, that they were jContf:nt with him to ven¬ 
ture their li^es uiid fortuuei; in that t|uarrel. 
lie is not accused of a cry me that can amount 
ordy to a sing'lc iimrder, though Uiat ha a 
dreadful cryme, but a i-ebi:|Hon, which waa lo 
draw upon ns a civil war, that murder of 
ders, in which hundreds of thouKauds* wore bi 
fall; and to crown all, he was to begin, and. tf 
be the chief promoter of a rebul/ion,- in whidl 
one of the first steps w-aa to 
majesty, and bis royal brother i and ode of M 
chief witnesses, wdiich 1 have led against lum, 
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M Bourn, *vi^ioli BMh coniessf^d that he wna to 
kill the kiiiiff, mui who conihfiftes the paimal sat 
Wf serenitl iSglits with Ferguson, the other con- 
trwrer of ^he king’s nrniraer: unil so familiar 

- \ he with him, that Bourn depones, that the 

mod puioal had been with Ferguson at the 
drawing of the manifesto, whereby he was not 
mly 4o be an actor, hut to bethe justifierof that 
liarnd vilhiiiiy; and therefore Ihnirii depones, 
Ihai Ferguson (tlic best judge in that case) 
looked upon him as the chief man, next to Ar- 
gyle. But because no m,iii is ^)resumcd to go 
la such a height, without pi*evious iiicllimliou 
and motives, 1 shall, to convince you that this 
genclemaii was very capable of* all that was li- 
Selled against him, romember j^ou, (hat be is 
nephew and soti-ia-laiv to the Jute Waristouii, 
bred up in his and mider his tutory. 

About the time of Ills plot it was nndeniahiy 
known, and is now siiAituently proved by two 
present witnesses, the carl of I'arras and coni- 
missar Monro, (hat he liiouglit hiuiHielf des¬ 
perate, knowing himself t<» U; guilty of (^•casoll 
by Blackwood’s ca>e ; and as ii is presuitiahlo, 
that a man that is guilty of enr pmnt of tvea- 
Ran, will commit anotlier, so w Iicu u uinn is 
dospemtean to his lite and fortune, he is rupa- 
We of any diing. He was likewise atiiinated to 
oomnit this cryme by the intelligence he had 
tfaol^bero was a plot m England, carnetl on by 
men of so great parts, fortune, ami influence, 
and by the too probable hopes, that they would 
got nfl tlie western shyres to join with them 
Eere^ because of the common guilt in wliicli 
tlicy bad engaged themselves, by their late ex- 
tmyagancies, they made an aecounl ui‘ an 
assistance ef twenty thousand men; und l^' 
PhUipliaiigh’s deposition, tliat these gentlciinui 
aaepe^ed the concurse of the Southern shyres 
ud thus I am to prove to you a cryme, which 
ia-in itself«o pixilmble and likley, that it should 
need little pfrobation, though I have adduced 
for your conviction sufficient evidences, albfjlt 
the cryme were in itself very unlikley. 

Thecrymes, whidi 1 hope 1 have proved, 
are, l. That Jerviswood the paiinal transacted 
ffir money to the late earl of Argyle, a declared 
traitor. 2. That he designed to raite a re¬ 
bellion. 3. That he intereommuned with the 
oarl of Atgyle and Mr. Veitch, 'declared 
traitoes. *4. That he was present where it was 
treated, either that Argyle should havie money 
from the English, and ossistanee from ^Hcot- 
kuid, or that ia rebellioir should be raised, and 
Ibat be drd not reveal the samine; and all 
Ih^e being found relevant separatm^ it is suf- 
fioient forme to Imve proved any one of them. 

if a gentleman was lately found gnBty of 
high-treason, by the opintmi of all the lords of 
■tMiiiMi, for not revealing, that sir John Cochran 
.BEmfliftifly pounds sterling trom him,* thougli 
II I Pif ka ^ theeawie, -and though'be believed it 
Chaiitable snbsisteoee to pro- 
Revue kmHhMQ -starving, what deserves this 

j w i . ii m ii ..I. --- 

t ^Thfarutaadi^Case ofHcteiMdtifDonebal, 
4.sD. aWbv«v-^*'VeUiiat. 


pannal, who sought thirty-lihousaud pounds 
sterling, to buy him arms, to invade his native 
country ? ^ 

That if^iswood was dcsiguingto carry on a 
rebtdlion, or at least was accessory, or pis our 
law terms it) was art and part thereof, is clearly 
proved; but that in this occult and huldeo 
crime, whidi uses not to be proved by clear 
witnesses, 1 may lead you iUorow all the steps 
of the probation, which, like tlm links of a 
chain, hang upon one another: You will be 
pleased to consider, that, 1. It is proved that he 
desired a blind commission to go to England, 
not to manage the afl'aiis of tiie Carolina com¬ 
pany, as he Confessed, hut to push the people 
of England to do something for themselves, 
because they did only talk, und not do. And 
what he would have them to ilo, apiMtars too 
clearly, because he tells the earl of Tarras, it 
was probable, that if the king were briskly 
put to it by the p.'irliaincnt of England, ho 
would consent to e.\c1udc the duke from the 
succession: here is not only a treasonable de¬ 
sign (tliongb a design he snfHeieiit in treason) 
hut hero are express acts of treason proved, 
viz. The treating wiUi the carl of Tarras upon 
this dcMgn, the bcttllrg a correspondence with 
him for the prosccutioti of it, and the writing 
h,itcrs from London to him concerning it, ami 
the sending down Mr. Miiriin to completo it by 
a gcnerul rising. As he designed to push on 
tho English, so he juusccutes closely this de* 
sign upon all occasions. On the road ho com¬ 
plains cuuiiiiigly and hiileriy, that our lives, 
taws, and liherties, and the Protestant religion, 
wen? in danger, the slyle and method of all 
such as design to rebel; c.fter he arrives at 
London, he engages the cotisjuralors there to 
assist the late earl of Argyle, a decJaivd traitor, 
with inuiitv to bu 3 ' anas ; this Ui.s indetid to 
pusli (he English to do tlic ino.st dangerous 
things by^ the most dangerous uiiu), and in the 
most daugt’ious methods. He enters also in a 
strict correspondence with Ferguson the c(*n- 
triver, with Shephard the tnesaurer, and Car- 
stares the chaplain of the conspiracy. 

Alsxandi'r Monrn, another present witness, 
proves that he argued with Idm that it was 
necessary to give Argyle money expressly for 
carrying on the rclKillion ; and that tliey did 
meet at .lerviswood’s cliainher where this was 
spoke of, and from which Mr. Robert Martin 
was sent to then* friends in iScotlaiul, lo kttow 
ti^katthey would do; and lliough the silly 
cantion was, that tliey sent him to prevent their 
rising, yet a man must rcrioimce common 
sense, not to see that the ilesign was to incite 
them to rebellion, ami to prevent only their 
doing any thing in this rebellious design, by 
which they might lose themselves in a too 
early and abortive insurrection here, till things 
were ready in England. For 1. This conimis- 
siou was given him in a [ilacc, and by a company 
who had been themselves treating immediately 
before of sending money to the earl of Argyle 
to buy arms, and certainly those arms wer^ to 
be bought for men, and not for a tm^atwe* 
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9. They were treating bo«V many men could other an act which was indifferent of its Own 
be rai&M in Scotland. 3. Carstares* Deposition nature, and became only treasonable by tlie con- 
bears, that Martin was sent to binder rash re- nection ; but no witnesses ever deposed upon 
volutions, till they saw how matters went in things so coherent, and so connected together, 
England ; and the retui-n to their ambassy us these do ; for they deposui still upon the 
bore, that it would not be an easy matter to same pei'son carrying on the same design of a 
gettlie gentry of Scotland to concur, but af- rebellion, as to wnich, in one place, he is ex- 
ter wards better hopes of their rising was given, citing his own nephew, and tefting him his re- 
which could not have bcou, if the true com- solutions, and settling a correspondence with 
mission had not been, to raise Scotland. 4. him ; -at another time he presses commissar 
That sir John Cockrun made a speech to that Monro to the same rebellion, at a third, he 
purpose, is expressly proved, and that Jervis- holds a meeting at his own chamber, and speaks 
wood spoke to the same purpose, is proved by concerning it, and from that meeting he sends 
a necessary consequence; for since its proved, a tru^, who forms the rebellion. Besides 
that he s{K>ke, and that he did not speak against all this, though two witnesses be sufficient, 1 
it, it must nec^sspily follow that he spoke for have adduced Mr. William Carstares chief con¬ 
it, though the witness is so cautious, that he spirator, and who ciioosed rather to suffer 
('^iinot condescend ifpon the words af ter so violent toiture, than to disclose it; he like- 
long a time, and it is against sense to think, \nsp deposes upon all these steps, and con- 
Itiat Jerviswood, who in private ])ressed the | necls tnern together, aiivl this his De- 
sanie so much upon commissar Rlomn, and ' position is twice reiterated, upon oath, after 
who was the IJeacon-Conveener and much premeditation. And I likewise adduce 

who as Mr. Martin their envoy declared, was two depositions taken upon oath, by sir Leolin 
the person who was to be sent lor the arms, .lenkins, who was impowered by the law of 
should not himself have been the most forw anl England, and at the command of the King, 
man in that desig*n. But above all ‘ exitus acta and the council of England, upon a letter from 
|M-obat,* this commissioner (who heiug a men: his Majesty’s officess of state hc*e, in which 
servant, durst not have )»ropnsed any thing from deposition, Shephard, one of the witnesses, de- 
hiriiscif, being a mean pci'son, and being one, imses, that Baillie come frequently to him, and 
who, as the earl of Tarras deposes, would say desired him to advance the money, and lament- 
nothing but what was in his paper) does express- Ad the delays ; and that there was so little to^be 
Jy declare, that became from Jerviswood and advanced ; and who should be better believed 
otlici's ; and in the meeting with him, a rebel- than one who was his own trusty, and a person 
lion isat^iully formed, and it is resohed, they wiio w'as able to advance so great a sum P 
should seize the king's officers of state, gar- Houni, another of the w itnesses, deposes, that 
risons, and forces, and that they should join Fciguson told him, that the pannal spoke ire- 
with the late earl of Argyle, and put their own quentjy to him concerning the same money, 
forces in a condition to join with these forces, and that lie sat up several nigbts with Ferguson 
that were to come from England, and they upon the said conspiracy ; and who should be 
gave a sign, and a word, which uses only to better believed than Ferguson’s confident, and 
lie done in actual war; so here is treason clear- one who was so far trusted in the whole affair, 
Jy proved, by two present witnesses, from the that he was to takeaway that sacretl life, which 
first design to its last perfection. heaven has preserved by so many miracles P 

Nor tsaii it be objected, that they are not Against these three depositions you haw 
concurring witnesses, but/es/es singuZam upon heard it objected, that* non testimonia, sed 
separate acts ; for in veiterable crimes, wit- ^ testes probant,* especially by our law ; in 
nesses deposing upon different acts, do prove, which by an express act of parliament, no pro- 
if the deeds tend to the same cud ; as fur in- bation is to be led, but in presence of theassiso 
stance, if one witness should depose, that they and pannal. To which it is answered. That 
saw a traitor sit in a council of war in one place, these deiiositions are not meer testimonies; 
and in another place they saw him in arms; for f call a testimony a voluntar declaration, 
or that one saw him assist at a proclamation emitted without an oath, and a jiulge ; but 
in one place, and saw him in arms in another ; these depositions are taken under the awe of an 
or that one saw him write a treasonable paper, oath, and by the direction of a judge. 3.8bep- 
and another saw him use it: These witnesses hard was confronted with the pannal himself, 
are still considered as contestes, or concurring and he bail nothing to say against him ; where- 
witnesses ; and ten or twelve inquests have so us the great thing that can be objected against 
found, and uj^n their verdict, rebels have been testimonies^ (and by our statute especialTy) is, 
lately hanged. The learned judges of England tliutif the party who emits the testimony had 
being all met together did expressly find, tliat been confronted with the pannal, the impies- 
one witness proving, that A. B. said, that he sion of seeing a person that was to die by b.‘s 
was going to buy a knife to kill the king, aud depdsition, would have made him afi-aid to do* 
another deposing, that he saw him buy a knife pose] laxly: and the pannal likewise might by 
without telling for what, that these two wit- proposing interrogators and questions, hav€ 
nesses were contestes, and proved sufficiently cleaicd himself, aud satisfied the judges ia 
the crime of treason ; yet there the one wit- many things deposed against him t But so ills 
ness proved only a.reuioto design, and tlie that Mr. iSliepnard having boon eoBfroiitoA 
VOL. X, J 2 Z 
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ivitb tbepannal, the king himself, wbo 
is as far above other judges, in bis reason and 
justice, as he is in bis power ami authority : 
he deposes that the paniiaJ was the chief ma¬ 
nager of this ooDspirary, next to Argyle, and 
that he was so passionate to have this money 
to buy arms, that he latiiented the delays. 
And can it be iinagincfl that I\Ir. Shephard, 
whook he trusted w'itb liis life, and bis tortimo, 
and whom all their party trusted with their 
cash, would liave deposed any thing against 
him that was not true, especially when be knew 
that n hat he was to dcf)ose, w as to take away 

life and his fort uik* 1* or that if the paniial 
had heeii innocent, he would not, when he was 
eonfroijled with Mr. Sheplmrjl before the king 
himself, bi^e roared against Mr. Shephard, if he 
Jiad not been conscioiis t(» his own guilt 1' There 
is a surprize in innocence, whicli makes the in¬ 
nocent, cxidaim ; and it inspires men with a eon- 
rage which enables them to confouiul those 
who depose talsely against them. And in 
what oc« asion could either of lli(*si' have ap- 
jieared, more than in this, wliereio this t''en- 
tleman was chargenl to hau* conspired with the 
greatest of rascals, ngainst tiie best of jirieces ; 
and that loo in presence of the prince himself, 
against whom lie had conspired ^ But guilt 
atupilies indeed, and it did never more than in 
this gentleman’s case, whose silence was a 
more convincing witness than Mr. Shephard 
could be. Mr. Carsiares likewise knt'w when 
he was to depone, that Ins dejMsition was to be 
used against Jervi.swood: aud he stood more in 
aw^e of his love to his friend, than ot the fear 
of the torture ; and hazarded rather to die for 
Jervisw'ood, than that Jervis wood should die 
by him: How can it bo then imagined, tliat if 
this man had seen Jerviswood in his trial, it 
would have altered his de[iosition ; or tliat 
this kindness, which we all admired in him, 
would have suH'erud him to forget any thing 
in his deposition, whiclt might havt, been ad- 
Tantageous in the least to his friend ! mkI they 
understand ill this height of friendship, who 
think tliat it would not have b<‘en more nice 
and careful, than any advocate could have been. 
And if Carsiares had forgot at one lime, would 
lie not have supplied it another; but esjiecially 
at this last time, when he knew hia friend was 
already brought upon fiis trial, and that this 
renewed testimony was y et a further conlirma- 
tiun of w hat was said against him ? And albeit 
the king’s servants were forced to engage, 
that Carstarcs himself should r.ot be mod** use 
of as a w itoess against Aerviswood ; \ et 1 think, 
this, kind sci npulosily in Carstares for Jervis¬ 
wood fchould convince you more than twenty 
sg^pect, nay than even in diflerent witnesses'; 
nor«au itbe irimgined, that the one of these 
witlikmes would not have been us much afraid 
hie oath at London, as at Ldin- 
bur^; ftnd the other in the council-cliambcr 
in the forenoon, as in tlie justice-court in the 
afleniooQ. 

3. Tbeatatttte fbunded on «locs not discharge 
tke prodttciiig of testimonies, otherways than 
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after the jury is inclosed : flair then indeed they 
might be dangeroua, becauao the party coukl 
not object against them : but anee the statute 
only dischatigos to produce writ or wUnesseSt 
after tbe jury is inclosed, it setCDis clearly to 
insinuate, that they ought to prove, when they 
arc produced in presenct! of the party himself, 
as now they arc. And though the civil law 
did not allow their judges to believe toKtimo- 
nics, because tliey were cimifinetl to observe 
strict law, yet it does not from that follow, 
that onr juries, whom the law allov.s to lie a 
law lo thcn3stdvc.s, and to be confined by no 
rule, hut their cuiiiscieiiee, may not trust in- 
lirely to the deposition of witucsst^s, tliough 
not taken before themselves, when they know 
that the witnesses by w horn, and tlic judges 
before whom these depositions were emitted, 
are persons beyond all suspicion, as in our 
c.ise. But yet lor all iliis, 1 produce tlicsc 
testimonies, ‘as adiiiiiiicles here, only to connect 
the depositions of the present witnesses, 
and not t<i he equivalent to witnesses in this 
legal process ; albeit as to tlie convicUou of 
iiuiiikind, they are stronger than any ordinary 
vvilnes'.es. 

W hen you, my lords, and gentlemen, re¬ 
member that it is not the revenge of a private 
party, tliat accuses in this case ; and that even 
in private crimes, sm’h a.s forgery, or the mur¬ 
der of eliildieii, 'See. many juries here have pro¬ 
ceeded upon mere presumptions, and that even 
Solomon himself found his illustrious decisions 
approved by Uod Almighty, upon the presumed 
assertion of a inotluT; I hope ye will think two 
friends depo.sing, as tnesent w itncsses, adininl- 
culateil and conuecled by the depositions of 
others, Ihongh ah.sent, should beget in you au 
iiitire belief; especially against a pannal, who 
has been always known to iindiue this vvay, 
and wbo, tliough he was ilesired in the Tol- 
hooih lo V indicate himself from those crimes, 
would not say any thing in his ow n defence : 
and though he o(f< rs to clear himself of his ac - 
ecMon to the king’s murder, yet says nothing 
to clear liiiiiself from the conspiracy euterect 
into with the late earl of Argyle, tor invading 
his native coimlrey *, which is all that 1 liere 
charge upon him, and which lu'. inclines tujus- 
liiie a.s a necessary mean for redressing griev¬ 
ances. 1 must tiuaclbre rememh^'r you, that 
an inquest oi‘ very worthy gentlemen did find 
Rathillet guilty, though there was but one wiu 
ness led against him; Iwcnusc when ho was 
put to it, he did not deny his acc('s.-.ion: and 
two rogues were found guilty in the late cir¬ 
cuit at Glascow, for having iiiiirdered a gen¬ 
tleman of the guard, though no man saw them 
kill him ; but the murderei-s Itaving lK>en pur- 
suetl, they run to the place, out of which the 
pannals (hen aociiscd were taken, none having 
seen the face of the runaways; and the paiinafi 
being accused, and iiressed to deny the acces¬ 
sion, shunned to disown the guilt, but desired 
it'might be proved against them. This may 
convince yon that llierc are proofs which are 
stronger than witnesses; and 1 am sure that 
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ttiere weroiSiever ittdne j^roving ivittlesttes than 
in thifl case; nor ^vere the depositions of tVit- 
nesses ever tnore Btronj|rty admlnicutatcd. lie- 
member the' danf^r likewise bf* eniboWenihg^ 
conspiracies against the kinj^-’s sacred life, ahd 
of encouragfing- a civil war/whnreiii yotil«elves 
and your posterity may bleed, by making the 
least difliculty to Hud a man guilty, by the 
strongest proofs that ever were adduced in so 
latent a crime as a conspiracy is. And I do 
justly conclude, that wliocver denies that a 
conspiracy can be thus proved, does let all the 
world sec, that he inclines that cons|iiracies 
should be encouraged and allowed. Our age 
is so far Irom needing such encouragements, 
that on the other hainl in this, a$ in all other 
crimes, because the guilt grows treijiient and 
dangerous, the probation should tlu-Tefore be 
made tlie more easy, thou;;* h in this case, the 
king needs us little desire your favour, as fear 
your justice. And f have insisted so miieh 
upon this probation, rather to convince the 
world of the conspiracy, than you that this 
conspirator is guilty. 

'JMiereafter the Lonis ordained the assize to 
inclose, and return their verdict to-morrow, i>y 
mile a’clock in the morning. 

Ei)1 M5 Ukc.u, Decmher 24, 10134. 

The said day tlie persons, who past upon the 
assize of Mr. Iluliert llaillic ol' Jerviswood. 
returned their \ei‘dict in [iresence of the said 
lords; whereof the tenor follows; The assi/e, all 
in one voiw, finds the (Times of art and pari in 
tlieconspiiacy, and plot libelled, and ofcoiiccal- 
ing, and not ie\eaUng the same, (dearly proven 
against Mr. Uohert Baillie the pniinai, in re¬ 
spect of the deposUions of witnesses and adiiii- 
iiicdes adducted. Sic suhsvrilnlury SnM.i'iiM()Ki:, 
Chancellor. 

After opening and reading of the which ver¬ 
dict of assize, the lords, justice gcmeral, justice 
clerk, and commissioners of jCisliciary, there¬ 
fore by the mouth of James Johnstouii demp- 
stcr of court, decerned and adjudged the said 
Mr. Hubert llaillic of Jerviswood m betaken to 
the niercat-cross of Fhlinbiirgii, * this tweiity- 

* “ This great expedition was occiisioiied by 
the prisoner’s bad stale of health, who tliey 
icared might avoid his e.\ecuU< 2 n by a natural 
death.'’’ Former Edition. 

“ Baillie of Jer\iswood was offered his life,” 
says Dairyrnpie, Memo'.rs, Part 1, Book 1, p. 
2S)1, 4to cd. of 1771. “ if he would consent to 
turn evidence. smiled and said They who 
call make such ?* proposal to me, know neither 
me nor my cormtiy He ^efe^^ not indeed to 
ally authority; it is nrobable therefore that till 
8 ir John Wrote his book, this interested and 
seducti'^^e offer on the one hand, and contemp- 
tuou^j indignant refusal on the other, never ex- 
isted:—unless perhaps in the thoughts of the 
parties. Df sir John’s i^stem of history - writing 
upon such occasions I will transcribe his own 
itrange itccouut in his own strange lun- 


fdtirth day of December instant, lictWixt two 
and four o'clock in the afternoon, and there to 
be hanged oif a mbbet till lie be dead; aw! His 
Iwad to be cut off, and bis body to be cfuartered 
in four, and his head to be adiXed on the Nether- 
how of Etlinbiiigh, and one of his ipiarters to 
be affixed on the I’blbootli of Jedburgh, another 
on the Tolbooth Of Lanerk, a third on the Tol - 
booth of Air, and a fourth on the Tolbooth of 
Glasgow; and ordains his name, feme, memorj^, 
and honours to be extinct; bis blood to be taint¬ 
ed, and his arms to be riven forth, and delete 
out of the books of arms; so that his posterity 
may never have place, nor he able hereafter to 
bruik, or joyse any honours, offices, titles or 
dignities, w ithiii this realm in time coming; 
and to have forfaiilted, ainitted, and tint, ml 
and sundry his lands, heritages, tacks, stead¬ 
ings, rooms, possessions, goods and gear what¬ 
soever, pertaining to him, to our sovereign lord’s 
use, to remain perpetually with his highness 
in properly, which was pronounced for doom. 

Sic suljsct ilfUury Linlithgow. 

James Focus. Uocer Hog. 

J. Loc'kaut. a. Seton. 

David Balfouk. P, Lyon. 

I^xtrart(*d forth of the books of adjournal, 
by inu Mr. 'fhomas Gordon, clerk to the jus¬ 
tice court, 

Sic subscribitury Thom.as Gordon. 

He W.TS executed accordingly the same day, 
and at the pluc'e of execution persisted in de¬ 
riving liis knowledge of any design against the 
king’s life, or the duke’s, or of any plot against 
the gmtTniuciit: he owned, he tlioiiglit it law- 
lul for subjects, being under such pressures, 
to try how they might be relieved from them, 

giiagti; ‘"In order to give variety to the 
nuiTatnui, and to avoid making reflections 
oil lll^still', 1 have often thrown what people 
thougiit iii^o w hat they said. This, though 
wai ranted by the example of almost all the 
aiitieiit liisloriatis and the greatest of the mo 
(leriis, may in tins age give an ajipearancH of 
infidelity to the narraiivo. But J Hatter my¬ 
self a reader of taste will easily perceive a dis¬ 
tinction. \S hen the words Arc contained in a 
sentence or two, they ai*e those which were ac¬ 
tually spoken. tV lieuthej run into length the 
W’riterisjii jiarl answer:d»le for them.” (Pre¬ 
face to vol. 1 of Memoirs, 4to cd. 1771) The 
ilistiiictiuii taken in the last clause of tins pa- 
ragrupti is most undoubtedly not true in the 
ease of sir J ohn Da!ry m[»le. 

{Sir John (at the cud of pari 3, book 10) in¬ 
forms us, tliai to him “ it apjicavs limi to vniie 
history without drawing looralor poliucai rules 
of conduct from it, is Jinl< better than viniujg 
a romance.” The student td sir Johns work, 
may experinieiitaiU ascertain the luelancholy 
truth, that the absence of nioj^iJ auil political 
deductions is not the only quality by which 
liistoty can be dreaded to the ffuik Of A ro¬ 
mance. 
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and his design n^ent no farther; but be refused 
to enter into particulars. 

Afterwards, in pursuance of tlic sentence, 
his majesty’s herahls, and pursovants, with 
theiFvCoata displayed (after sound of trumpets) 
did publicly, in face of the court, conform to the 
cuatom in the sentences of ti'eason, in bis ma¬ 
jesty’s name and authority, cancel, Mr and 
destroy tlic said Mr. Robert Uaillio his arms, 
threw tlieni in his face, trampled them under 
foot; and ordained his arms to be expunged 
out of the boohs ot heraldry, his posterity to be 
ignoble, and never to enjoy honour aud dig¬ 
nity in time coming: ana thereafter W'ent to 
the Meit;at cross of Eciinhiirgh, and solemnly 
tore and cancelled the said Mr. Robert Baillie 
his arms, and affixed the sainine on the said 
Mercat-cross reversed, with this inscription; 
The arms of Mr. Robert Baillie, late of Jervis- 
wood, Ti-aytor. 


Wodrow, in his History of the SufTerings of 
the Church of Scotland, gives tlu^ following 
particulars respecting this Trial: 

“ Mr. Robert Baily of Jerviswood, with whose 
sufTorings 1 shall end this section, was a gen¬ 
tleman who had the testimony of some of the 
greatest men of this age, whom i could name 
ibr one of the best ot men, and greatest of states¬ 
men, and so w as a very proper object of the fury 
of this period, and could scarce escape the rage 
and malice of the duke of York, and ucli as 
were with him carrying on the plot against our 
religion, refiirination and liberty. 

“ Indeed he fell a sacrifice for our holy refor¬ 
mation, and received the crown of niartynlom, 
upon the account of his zealous appearances 
against popery and arbitrary power. 1 can 
never cH)nsidcr this great man, and several 
others, in this and succeeding years, of llie 
most judicious and notable of our martyrs, 
neglected of design by the collectors of*the 
cloud of w'itnc-ssci, but 1 must blainc' their pri¬ 
vate and party temper. 

“ Jcrviswooil’s trial was published by the 
managers, and 1 may perhaps make some re- 
mark-s afterwards upon it. I shall here giic 
^omo ii'W hints 1 meet with in liie records, 
with relation to him, when before iho counril, 
of which thf'reis notljlng in his printed trial. 

“ Through bis long confmement, and harsh 
treatment when in prison, this good man 
turned very sickly and tendej*; and it was 
reckoned almost certain by all, that had the 
managers spartMl this gentleman a few weeks 
longer, lliey vvould have been rid of him by a 
natural death, and escaped tlte indelible blot of 
inhumanity and barbarity to so excellent a 
person. He was evidently a dying when tried 
fefoip the justiciary, and was obliged to ap¬ 
pear in bis night gown before tlu^m, and scarce 
able to stBD'd when lie spake; and yet he was 
kept in the paiinel for ten hours, and behoved 
totalteGordiaJB several times; and next day 


he was carried in a cliair, in bis niglB gown, to 
the scaftbld. 

By the council-books, I find, August 18, 

*■ the lady Jerviswood is, upon her petition, al* 

* lowed to see her dying husband, with the 
« physicians, but to speak nothing to him but 

* what they hear and are witnesses to.’ 1 am 
of opinion this low state of his health put the 
managers at first off the design of processing 
him criminally; and to secure liis estate, 
while he is dying a natural death, brought on by 
their inaletreatment, they raise a process in 
order to fine him to the valpe of 6000/. sterl. 

“ Thus, August 30, the council order tlic ad¬ 
vocate to pursue Jerviswood, for resetting, en- 
I tertaiiiing, and corresponding with rebels; ahd 
as far as 1 can find he was not able to apiiear 
betbre the council when they passed a decree 
against him, only he ordered his advocate to 
appear for him. 

Accordingly, September 4, the council 
pass their decreet, fining him iu six thousand 
pounds sterling. The itecreet is very long, 
and would take up too much room here. In 
short, it narrates the lilicl given in against Jer- 
viswooil, which consists mostly of the articles 
of his printed indictment, upon which after- 
w ards he suffered, and a charge of his converse 
and iiitercomrnuning with the persons who will 
just now come iu; and then the libel is le- 
fenred to his oath, w hich he refusing, thej pass 
sentence. The sum of all is this: 

‘ The lords of liis majesty’s privy council, 
‘ having heard and considered the foresaid libel, 

* and the iiitenogatories given in by liis ma- 
‘ josty’s advocate, in order only to an arbitrary 

* punishment, to which his majesty’s advo<^e 
‘ restricted the libel ‘ pro loco et loin pore,’ and 
‘ reserved the other articles of tlie lib€'l to Ik; 
‘ pursued as law accords; and the euuncil 

, ‘ having uppointf^d a cc^minitlee to examine Mr. 

! ^ Robert iJuily of Jerviswood, upon tbe sai<l 
I ‘ interrogatories, the tenor wbiycof follows: 
j ‘ Jino. Did you harbdur of ioten'omintine 
j ‘ with Mr. Samuel Ariiot, Mr. Gabriel Semple, 

I ‘ Mr, David Hume, Mr. George Barclay, Mr. 

I ‘ Ayiltiam («ilclirisi, Mr. Alexander Pedin, Mr. 

I * John Hepburn, Mr. John Rae, Mr. James 
I ‘ Kirktoiui, Mr. Ale.xander Lennox, Mr. David 
‘ Juiiuson, Mr. Thomas Douglas, Mr. Alexaii- 
I * iler Moncrief, Mr. John Welsh, Mr. Richard 

‘ rauieroij, Mr. Donald Cargil,- - Dcp- 

I ‘ holm of Westsliields,-Stuart of 

I ‘ CuUncss, James Stuart bis brother, Mr. Tbo- 
‘ mas Pollings, John Wilson in Lancrk, Mr. 

I * John Menzies of UangiiiQshaw, Michaol 
I ‘ Lamb in Ijunerk, David Barclay surgeon iu 
‘ Edinburgh. 

‘ 2do. Did you reset Alexander Tweedy your 
‘ gardiner, after Bothwel-hridge. 

‘ And the said committee having ^ne to the 

* Tolbooth, and desired the the said Jerviswood 

* to answer upon oath to tbe said iuterroga- 

* torics, and he liaving refused to de}H>ne, the 
‘ said lords do bold him as confest, aud guilty 

* in regard of his refusing to depone, reserv- 

* iug to his majesty’s advocate to pursue the 
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‘ otbear crimes libelled, and whereof the said 

* Jerviswooil is now holden as confest, as law 

< aa'onis, and hare fined, and fine the said 
' lairil of Jerviswoud in the sum of sii; thousand 
‘ fMiunds, stei'lin^f money, for the crimes where*: 

‘ upon he is liolden as contest, to be paid to his 
‘ majesty’s cash-keeper for his majesty’s use. 

^ Wiiicli sentence was intimated to Mr. Walter 
" Pring^le bis procurator.’ 

We sliull hear more just now of such un- 
accouTitable fines imposed upon i^entlcmen, 
to the real value of their estates, but in a little 
time tbc rnana«^ers go on to hunt for his pre¬ 
cious life. September 10, the council give 
oi'ders to remove the lady Graden his sister, 
and the lady Jerviswood from his room in 
prison, they being informed he is recovered of 
his indisposition. We shall find this was but a 
very slender recovery, and that afterwards he 
grew worse, in part,*no doubt, from his being 
deprived of tlic care of these excellent ladies ; 
and November 6, the lady Graden is allowed 
to be close prisoner with Jerviswood, because 
of his valetudinary condition. 

lie continued in prison still weaker and 
weaker, till December 18, when 1 find the 
king’s ailvocaie is ordered to pursue a process 
id’ti'eason and forfeiture, against Mr. Robert 
Ruily of Jerviswood, to morrow at two of the 
clock, and sir George Lockhart of Caiiiwatb, ; 
and sir John J/awder advocates, are appointed | 
to concur with the king’s advocate in the pro> 
ci;ss. 1 need not again remark, that this was I 
10 jirevcnt Jerviswot^’s employing them in de¬ 
fence of his just rights, ilowever, the time > 
was exceeiliiig shoi*t, and therefore, though it j 
seems to he yet the more straitening to him, 
the libel and indictment wire not put in his 
hands till the 22nd : upon the 23rd of Decein- 
her Jerviswood gi\es in a petition to t!ie coun- 
ci!, shelving, 

* 'fhat only yesterday he received an iii- 
‘ dictiiiciit of treason at'eleven of the clock, to 
‘ ajipcar before the justiciary this day at two of 
‘ the clock in the aficrnoon, which is so short a 

* time, that the petitioner has got no lawyers 
‘ consulted, nor lime to raise his letters ot ex- 

* ciilpatiou f4»r proving his defences and objec- 

< tions against the witnesses, as is allowed by 

* the act of regulation, and the ordinary time 
‘ in such cases is fifteen days ; and the peti- 
‘ tionei^ at present being so sick and weak, as 

* he is not able to come over his bod without 

* being lifted, as appears by the testimony of 
‘ physicians ; wherefore he liumbl}'^ suppli- 

* cates, that the council may prorogate the 
‘ diet to some competeut lime, and allow him 
‘ lawyers, vi/.. Sir Patrick Hume, Mr. Walter 

* IViiigle, Mr. James Graham, Mr. W'itliam 
‘ Fletcher, Mr. Janies Falcoimr, and Mr. Wil- 

* liam Baily.’ The council refuse to prorogate 
the diet, ‘ but grant him the advocates be 
‘ seeks, and allow them to plead without haz- 
‘ ard, they containing themselves in their plead- 
‘ ings in the terms of law and loyalty, as they 

* will answer at their peril.’ 

“ This is all I meet w ith in the council- 


books ooDceming Jerviswood. 1 shall now 
give the reader an abstract of this excellent 
person’s trial, fi'om tlie justiciary reoords; the. 
princifial papers being already printed, 1 sliall 
only give the substance of them. U|K)n Sep¬ 
tember S3, when, as 1 have already remarked, 
this worthy gentleman was in a dying condi¬ 
tion, and could not have lived many days, he 
was carried in before the justiciary, where his 
indictment is read, bearing, 

* That notwitlistaiiding consjiiring to over- 
‘ turn the government, or concealing imd not 
« rcvealing.any treasonable design, project, or 
‘ discourse tending thereto, or assisting, aiding, 

< or abetting such as have any such designs, 
‘ infer the pains of treason by act 3 Pari. 1, 
‘ Jam. 1. Act 37, Pari. 2, Jam. 1, and 144act, 

‘ pari. 12, Jam. 6, and act 1, sess. 1, pari. 1, 

‘ Char. 2, and act 2, sess. 2, jiarl. 1, Char. 2, 

‘ and act 2, pari. 3, Char. 2. Nevertheless 

‘ pannel traitorously designed to debar his 
‘ royal highness, his majesty’s only brother, 

‘ from his right of succession ; in order td 
‘ wbicli he endeavoured to get hirpself elected 

* ouc of ttie commissioners for settling a colony 
‘ in Carolina, that he might thereby have better 

* access to treat with the earls ot Sbaftsbury, 

< lord Russell and others, who had entered into 
‘ a conspiracy in England against his majesty’s 
‘ person and government, and with colonel 
‘ Rumsey, Walcotand others, who had con- 

< spired the murder of the kiug and his brother, 

< and went to England himself to push forwa^ 
‘ the people of England, who, he said, did^ 
‘ nothing but talk ; aud after he had settled a 
‘ correspondence here, did transact with the 

< said conspirators to get a sum of money to the 
‘ late earl of Argylc a declared traitor, for 

< raising a rebellion, and did chide the English 

< conspirators for not sending it seasonably. 

* And amont^ many other meetings at London, 

‘ January, February, March, April, or May 
« 1683, for carrying on the said traiterousdesiinh 
‘ had one in his own chamber, where were the 

* lord ]\relvil, sir John Cochran, Ccsnock elder 
‘ and younger, with Mr. William Vcitch a de- 

* dared traitor, and did treat of sending the 
^ foresuitl money, and the Scots upon their at- 
*’ tempting any thing for their own relief, their 
‘ uetting horse from England, and sent down 
‘ Mr. Robert Mai-tin from that meeting to pre- 
‘ vent any rising in Scotland, till it should be 
‘ seasonable. Which Robert did treat with 
‘ Polwart and others, about securing the ofti- 
‘ cers of state, castles and forces in Scotland, 

* and putting tlicir associates in readiness to 
‘ assist the carl of Argyle. That he di<l cor- 
‘ respond with Ferguson, Armstrong, Rumsey, 

* and Walcot, who were privy to the horrid 
‘ part of the conspiracy : af least lie cor- 
‘ responded with the late* earl of Argyle, and 
‘ Mr. William Veitch, declared traitors, whei*e- 
‘ through he has committed, and is guilty ol 
‘ the crimes of high treason and rebellion.* 

“ Jerviswood’s advocates pled, that he ought 
not to pass to tlie knowledge of an assize, oe- 
caus# he had not gotten a citation of liftden 
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days, and was precluded his cxculpaiiou ; and 
by art of parliament, all }):innels betbrw the 
criminal court are allowed tf> raise precepts of 
exculpation, which suppose sn competent timc) 
not here allowed. Tins tiie king^’s ailvocate, 
in bis Criminals, title ot libels, allows, and the 
lords decided it in the case of Robertson 1()73, 
who albeit he ^vt his libel in prison, by an in¬ 
terlocutor boboved to Iiare fifteen days. Tlie 
advocat'j ojijioncs the constant iriict of deci¬ 
sions, and says, that act of parliament is only 
ill cases wiicre a summons or libel is to bo 
raisfil ; bi'i here there is only an indictincnl, 


noth) be admitted. The advr>eate answersy 
that in conspiracies ‘ amni criniinis* have still 
been admitted, becaitsc no other witnesses can 
be had, and the earl hatii not, and hever sought 
any security for his deponing'. The lawyers 
for the pamiel reply, the statute of king Robert 
stands in full force, and *• itbi lex non distin- 
* gtiit, non cst disthigtmiidum besides, the 
earl is incarcerate for the same crime, and 
under an indictment of high treason hath 
thrown himself ujion the king’s mercy, aiul 
cannot be witness, seeing the king may give 
him his hie or not, and in such cii-cumstuiices 
nor was exculpation sought before the trial, j a witness was never admitted. Yea, the earl of 
vJiichi^ I lie case in the act. However it is; Tairas is to be considered as c-undeiiineii fur 


plain, decisions can never proie any thing 
against law. And Jei vKswot-d, as wJ heard, 
petit Mpcd for exculpation : yi i the lords repel 
the tljfencc fertile reasons given the ad- 
TocaU*. 

“ 1: uas further alledLtcd for Jeniswood, 
tliat iljo harliouring, cnurtiiiiiiiig and intcr- 
coiinni!i.iii;i \\:th tiie persons nmiied, is ‘its 
* haettiiiia judicata,* and the pdiinel iiliTad\ 
ficed by the eo’.uicil in a vast sum iijjoii ihal 
account. T.he udvoi-ale lestricts iii^ libel to 
the pamicr> eateniig into a conspiracy for 
raising rebol’ilon, and for [»vocuiing inoue} to 
be seat to the isirl of Argy le, and conceahiig, 
and nnt mealing this. It is replied, that Jei- 
TiswtKufs coiTe»punding with Argyle at any 
tinicskiee hi's forfeiture, was explessly' j»ro’- 
pouiided as an interlOgaioiy bef(»re the eouncsi, 
and that uot cnly by hiiiiself but likew ist' by 
Ti ajor Holiris, Mr. Carst.iirs, U'est, Shepherd, 
Kiiiiibold and Humscy, and refers it to adouhie 
of the act of council wiit by the iderk’s .senant, 
and to niy lord advocate’s oath ; ami as to Mr. 
Veitcli, he was notdeeiared rebel. | 

Sir Johu Lauder for the king, oppones ! 
the council decreet, where no sudi inieno- 
gatory was put to the pauiiel, which must heai : 
more faith than any scrol, andcamiot I;.'taken 
away by his inajisly’s advocate’s onlh, to the , 
king’s prejudice; ami adds, Mr. ^ eitcli was 
forfeited ld(>7, and tlie forfeiture was 


ilift crime of treason, seeing he full and amply 
confessed the crime, and never any body 
allowed, that < daimiatus crimlnis liesie mu- 
‘ jestnlis,’ could be adiniUetlas a witness, fur 
which lie uddiiceth many lawyers Sir (ieorge 
Lockhart for the king ojjpoiies, that ‘ socii 
^ criminb*' are udmitled witnesses in ‘ onmibuw 

* cnmitnbuse.xceptis,’ w hich is agreed to liy all 
lawyers ; und that the carl of 'faiTUs hath 
sabiiiitted to the king’s un rey , is no more hut 

* sucius i'rhnlnis atid if tins ohjeetioii stood, 
conjurations of treason could never he proven. 
.Another of Jeiviswood’s lawyers vepont^i, ihat 
there are scuiie ohjci tions competent against 
wiliie.sses, men in * cnuiiiiihus I'xcepiis,’ for 
example, that he is a capital enciiiy, and 

* suit iKUfsiate iicensatons,' and so thi' carl of 
Tanas js by his .submission and confession ; 
and he having submiited his lire and tiirtiine 
to the king, is 111 the case ofa wiluess, wli» 
ahsolulely dejK’iuls upon his mnj. sty’s luUo- 
ciih* tic* pnrsin‘i, and in a pnv;iie proiT.ss 
‘ tester doincstici,’ 'ud such as luluely depend 
ou a person, will not adtnuud ; and as to 
tl><‘ argument, that at this rate the guilty pw- 
•'on must (‘.scape, ihe im.svver is pUui. lus ma¬ 
jesty's advocate might have p'.irsuL.l the paiinel 
iK'forc lie had pursued the witness; hot now 
tin; ten u- of ajO'oiT.ss of Iveasou cannot Imf 
heivi' iidhu nec (»u him as a witne^!*''. In 


they mged that none muler ‘ mbimia jurin’ 
ratified in parlianient. To this it is replied, | cun hcadmitu d, no hum e than a jierson convict 
that he does not appearto be the person uanicd j and cotideinned, even in the <;asi; of treason ; 
in the act of parliament, and thougli he wcirc, | but the * ail is matenaliy convict, when after an 
he came home since, and all the punishment { ludictmeut he confesseth ; and neveu- a luwycc 

inflicted on him, was baiiishiiicnt, not to return ’ .... . ... 

under pain of deatb, which took of)*any former 
punisliment, and it was no crime to intercom- 
mime with him, especially in another king¬ 
dom; and by the act of council lOfili, tlie con¬ 
versing with declared traitors is restricted to 
arbitrary punishment. The advocati; opponcs 
the doom of forfeiture, and the pruclamation of 
council. 

“ The lords sustain the libel, a.s restricted, 
relevant, and repel the defences, and the assize 
areaworn ; and fbrprobat.on the carl of Tarrat 
is first adduced, against whom .lerviswood’s 
advocates object, tliat he is * sociiis criminis,’ 
and by 84 cap. stat. 2, Rr>b. 1, and likewise 
under an indictment of High treason, and being 
under the impressions of mr and deatb, ought 


as^oi U d, that a pci son convict of treason could 
he admitted a witness. 

“ These reasonings were so stronjj', that the 
[uiblislicr of .lerviswood’s process takes notice 
(•n the margin, os if he had been conscious (lir 
carl ought not to have l»ecn admitted, that he; 
depones nothing different from tl)r3 other two 
w itncssc.s,who deponed the same things against 
the earl, for which he wa« forfeited, so that 
there could be no ground of siispiciun from his 
circumstances, which might be easily answer¬ 
ed. This irjjgiit a laid aud conct^rted thing, 
and I doubt uot but it was; and since the curl 
was convict by cunfeKsion, there was no no(*d 
of witnesses, but ej- abnndanti to colour the 
design the belter. 

However, the lords repel all objections, 
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aiid call the ear) as a witness. His /deposition, rations, and expected they nhoidd not be 
and that of commissary Monro, Philiphaug^b, bnmffht a^^ainst any person, as they had pro- 
and (vallowshtels, have liceii more than once mined, and so left them. And this is all that 
printeil, not only in Jerviswood’s process, biit was.attested by the chancellor, (-laeeiiKlK'rry, 
>u Sprat’s History of the Rye-.house Plot, and and the vest; yet they were sustainwl as an 
1 shall not here enter on the detfiil of them, adminicle. Shepherd’s and Burn’s declara* 
They prove that derviswood beinff in hazard, lions were produced, and this was all the proof, 
as all the nation were, of oppression, aft6r the “ Betowi the assize inclosed, the advocat had 
iiiiaccountablc ilecision in Blackwood’s case, a most bloody and severe speech to them, 
went u|> to London, and did'speak and talk wherein every thinjjf is stretched tothenttor- 
anent methods to hrinif in the kin^to exclude most ag'ainst the pannel. 1 shall not insert it 
a p(»ph'h successor; and that they discoursed liere, since’tis already published. In short, be 
likewise upon money to be sent to the earl of urges the appointment of a thanksgiving, for 
Argyle, and Mr. ]>Iarthi in May 168,'5, came the discovery of the conspiracy, through the 
down to Scoilaiid with some proposals to the nations, the practice of the judges iu England, 
carl of Tanias, Philiphaugli. Gallowshiels, and who luund proof enough to forfeit some of all 
some others, to engage thcTn to a rising, when ranks, and insists uprai the w'itncsses being 
England rose for the security of the protestant Jerv is wood’s relations ; and if he be nut pu- 
rcligion-, but as to a design against tlie king’s nislied, no man can *, the conspiracy is a cheat, 


life, nothing of that was known to atiy of them. 
jMosl pari of them relate to tlu; plt»t, as it w as 
called, and design then in hand, and very little 
militates against Jervis wood in partirnlar! They 
all ailln re )iidieialiy to their Depositions made 
hid’ori* the lords of the Secret (Jominitlec. 

“ 4s an adminicle of probation, the advocate 
produces the printed eopy of 3ir. C^arstairs’s 
deposition, ahd the eh rks dep«)ne they colki- 
tioned tlie printed eopy with the ovigmal, and 
tlie lords ordain it to he taki.ii in as an adini- 
inele ; and they give it a tilh* \ery injurious to 
Mr. (.'arstairs, and cimtrary to their own con- 
ditioiiii granted him. * Tlie deposition of Mr. 

^ William Carstairs, wdien he was evamined be- 
' tore the lords of the secret eommittec, given 
‘ in by him, and renewed upon oath, upon the 
‘ 22 of December IGHi, in the presence of liis 
‘ majesty’s privy council.’ This looks as it' 
!>lr. Carstairs had voluntarily renewed his dt- 
position, December 22, with an eye to his dear 
friend, Jerviawood’s trial now coming cn, than 
whieJi nothing is mure injurious to this worthy 
person. The matter was tliis, as appears hy 
what is al)ovc inserted, and the account that 
reverend and singularly caiulid person gave me 
more than once in cunver.sation. Mr. (^arstairs 
was their prisoner, and he is brought into town 
a few days before Jerviswood’s trial, and dealt 
with mostearneslly to be a witness against Jer- 
viswuimI, which he rejected with abhorrence, 
and put them in mind of thi' conditions granted ^ 
him, and the breach <d'faith in this pvo{>o.sal. 
lie was again urged but to appear hefbie the 
lord.s of jii.sliciary and own judicially that he 
had mnittod the de)K)sitioii& .signed hy hi^ ou n i 
jiand, at a time when Jerviswood was not pre* I 
sent; he told them be would suffer anv thing* ; 
before he would do so mean a thing. Mr. 
CarsUirs was positive, that as far as he could ! 
mind, he was never bid'ore the eouncil; but | 
when dealt with hy tlie chancellor, Uueenslh'n y 
and some others, and had dally refused the two 
former proposals, the original pajiers signed by 
him in the castle being produced, he did own 
what he could not get by, that those were his 
tiul^criptions, and put them in mind of the con¬ 
ditions upon which he had made those dccla- 


tlic king’s judges niurderers, and the witnesses 
knaves, and siich as h^vt: died, martyns. 

“ He goes on to aggravate the designed inva¬ 
sion and civil war wliieh would ciisiic, and 
most caiuiniiionsly iuMnuales, that the panuel 
was privy to Bourn’s design to kill the king: 
Wliercus the reader will observe in Bourn’s de- 
pasitif)!!, that .Icrviswood was with them mere¬ 
ly about the money to be transmitird to Hol¬ 
land. lie reproaches him with being nephew 
and snn-in-l.'iW'to the lord Waristoun, which, 1 
believe, Jerviswood reckoned a groat honour 
and happifies.s, and alledges he was ringleader 
in Scotland, and guilty of trea.soo as much a.s 
Blackwood, whom lie might nave been a-sliam- 
ed to Tnentioii. 

“ Then the probation is .summed u|> with 
tniicli ennning, and many strciebcs. Among 
other things he alledges iVJr. Caistairs’s friend¬ 
ship for 3Ir. Baily, as an argument of the truth 
of his deposition, which was emitted when he 
knew it was to he used against Jerviswood. 
After what hath been narrated, the reader will 
very much ipiestion tlie truth of this, Mr. Car- 
slairs proviiied expressly against it, and unless 
he kiicvv the people about him to be faithless 
and vilhuions, he r'ould not know' this. 

“ He insists again upon the clearness of the 
probation, that Jerviswood was accessory to 
Argyle’s design of invading bis country, and 
adiluccs Hathillct’s case, wherein he says, 
there was hut one witm ss, and that of tw o men 
licfore the circuit at Glasgow, against whom 
there were no witnesses of their killing two of 
the guard, but only their not disclaimiug the 
guilty and putting the court on proof; and urges 
Doucital’s case, and says, if a gentleman was 
Ifttrly found guilty of liigh tre«'ison, by the opi¬ 
nion of all the lords of the session, for not re- 
vcaliug that sir John Cochran sou:; lit tift\' 
{xmnds sterling I’rom him, though lie reliised 
the same, and though he beliet. i it was sought 
for a charitable subsistence, what deserves tliis 
p.'innel who sought thirty thou.s*and pounds 
slciliug? Thus wc see precedents made of 
their own iniquoiis and unprecedented practice^ 
The advocate cIo^c.'^ all by shewing, he insisted 
not so much iijion this probaliwi to confine® 
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the aanze. m the worM, that there j»aB a con- 
apiraoy; and indeed this 
trifed on purpoae to stretch every tiling gai 

could «ve aagood an accomt of 

the moving speech Mr. Body had »« “»« “'- 

oucst, and the home thrusts he mye ‘he 
litet but 1 can only say he apiiealed »» ‘he 
^'s conseienee, wlmther he was not saustiwl 
is to his inno»»-ncv, and had not owned so much 
to himself: which the other acknow Iwiged, 
but added, he acted now by order tVoin the go¬ 
vernment ; and to die advocate and jndgM, he. 
like a dying man, most |iatheticaljly disclaimed 
Inv aciess to, or knowMge ol any design 
agmiist the king or his hrether s hte; hut 
^ded, if his lite most go for bis essays to pre¬ 
vent a popish succession, he owned them, and 
heartily parteil with his life as a testimony 
a<toinst a papist’s mounting the throne. 

When all this is over, the assize are or- 
deied to indose, and bring in their verdict to 
morrow by nine of the clock; which was done, 
and is as follows. ‘ The assize in one voice 
‘ dinds the crimes of art and part in the conspi- 

• taev and plot liliclled, and of concealing and 
‘ DOt revealing the same, cleurly preveu ag»«»‘ 

‘ Mr. Ilobert Baily the pannel, lu Wjiect of 
«deiHNitions of wimesses awl adminicles ad- 
‘ dwjed.’ Stbath-morc, ChMcel. 

« Upon the opening of the veidiut.’The l ord s 

• decerned and adjudged Ihe soul 

‘ Baily of Jwviswood, to be taken to the mar 

• ket-cross of Edinburgh, this 24th day of De- 

• cember, ’twixt two and lour in the afternoon, 

‘ and there to be hanged on a gdjbet till he be 
‘ dead, and his head to be cut off, and his body 
‘ to be quartered in four, and his head to be 
1 affixed upon the Nelher-bow iiort of Futoi- 
. burgh, one of his qiiaitew on the follMMith of 
‘ Jedh^, anolher on the loHwolh ot 

• nerk a third ou the Tolbooth of Air, and a 
.fourth on the Tolbooth of Glasgow, and or- 
. daiu his name, fame, memory, and htmours, 

‘ to be extinct, his blood to be wmted, &c. as 

• in common form; which was pronounced tor 

• doom.’ 

“ Thus this saint of God is hasted away to 
his father’s hou-^e. In two days time they betfin 
and end his process, and executed him ^ if 
they had been in ftmrs of hcinj^ prevented by a 
natural death. Hie rarriajre was most sedate, 
courageous, and chnsuan, after lus Benleuw, 
Enduring the few' hours he had to live. And 
at his execution he was m the ^eiitcst serenity 
of soul possible alnuHt for a person this 
ride of heaven, though extremeIv low in his 
hodr. He prepared a speech to have delivered 
iM the scaffold, but was hindered. Vnd&y the 
nroEDOCt of tliis he left copies with his fr^ds, 
l^^deaerres a room here, as cootamiug a 
rilortand disihict view of his case. 


ThaLiST Smech of Mr. Robert Rady ot Jer- 
viawood, who died at the Cross ol bdiii- 
iHu^g jbecember 21,10^4. 

* Having Moaivad wch usage a* I hare doae^ 


* and having got so 8lMWttime« it cannot W as- 

* peeled from me in reaaaii thiri I Bhoiudaay 

* much. .... , . 

‘ Only for my own vindicaftioii, and the vin- 

* dication of iny religion, 1 dp tratify and de- 

* dare in the sight m the omuiscient God, and 

* as 1 ho|>e for mercy dll the day of Ohrjst’a 
‘ a]i|>earano^ tltat i was never coimiitis to 

* any conspiracy against the life ot his sacred 
< iimjesly, or the life of his royal h^hness the 
‘ duke of Atbany and York, or ihe fife of any 
^ other person Avhatsoniever. 

* That 1 was never conscious to any plot in 
‘ any of the nations, for tlic overtlirow eikI fuh- 
‘ vei'sion of the government; and tliat I dv- 

* signed nothing in ail my public apjiearances,^ 

‘ w’liich have,been few, but tbe presen'atimi ot 
‘ the proleslant ndigion, the safety of his 
‘ majesty’s person, the continualioa ot our an 

‘ cient government upon the fiuuidatlous ot 
‘justice and nghit*oiisness, the m!*cssiiig of 
‘ our just gricianccR by king and pioTiaincnt, 

‘ the relieving of the oppressed, and putting a 
‘ stop to the siieddiug ot blood. 

‘ As for my principles with relatiim to go 
‘ verument, they are such, as 1 ought not lo 
‘ be ashamed oV, being consonimt to the wohI 
‘ofGod,the confessions of faith of the rc 
‘ formed churches, the rulcs-of policy, reason, 

‘ and humanity. . . . , 

* J die a member of the church ot Sootlonrl, 

* as it was constitute in. its best and purest tiiiiK 
‘under presbytery, judging that form of go- 
‘ vommeiit most conducing to piety and god- 
‘ liiiess, and most suitable for this iiatif>n. 

‘ J die a hater of popish idolatry oinl - 
‘ stition. The faint zeal I ha\e liad against 
‘popery, and for the preservation of the pro- 
‘ tesiant religion in thi.s nation, iialh brought 
‘ me to this condition. I am very ap[>rt*hen- 
‘ si\ e popish idolatry w ill lie the plague ol’ Scoi- 

‘ land. ,, 

‘ God open the e>es of his people, to consider 
‘ the hazaiti they are in of popery. It seems 
‘ the generation is fitted for it, and all the eil- 
‘ ghies of hell have been made use of lo de- 
‘ bauch tlic consciences of people, that they 
‘may lie lilted for idolatry and superstition. 

‘ jVliiii are comtieUcd to take contradictory 
‘ oaths, that they may believe things that have 
‘ a coiuradictiun in them. 

‘ 1 know 1 will not be allowed to spe^ what 
‘ 1 would, and therefore I will say little. 1 
‘ hlesB (Aid this day, Aat 1 kuow whom I 
‘ have believed, aad to whom 1 have com- 

* luitlcrt my soul as onto a faitlirul kee^V; » 
‘ know 1 am goiii^f to my GwJ and chief joy. 
‘ My M«1 biesseih God and rejoyceth in him, 
‘ that death cannot Separate betwixt me and 

* my Godo 

* 1 leave my wife and'children upun the 
‘ compassionate and merciful •« my 

« God, having many reiterated assurances that 
‘ God w ill be my God, and the portion oi 

‘ 1 bless and adore nay God, that death for a 
‘ long t jmQ hath been no tenor to but ra* 





^esind; i^tlrat mv IdeMed Jeans 

* tiinll 4d(en diB, drtflff out of it, and made it 

or to all that have laid b6ld on 

* him by tiiitli, whidi worketh by love. 

* My voulhfeedti foi* the deplorable condition 

* xf tHe churdi of fh^and; we are losings the 
‘ gfo«pel, having' fallen from our first lord and 

* •Cfal, therefore God is threatening to spiie us 
‘ oiA of his month. Oh that myhiood might 

* tontriThite in the least to aivaken the remiiatit 

* to do their fihsl works, and mi^t conlrilmte 

* to establish any of hts in tlic ways of holiness 

* aiid fightoouaness. 

‘ I have had shariuoifibrings for aeonsiderable 
'* lirtie, dad yet I nurt say, to the commenda- 

* tion of the grace of l^od, my suffering time 

* hath been my best time ; and vyiren iny sofier 

* ings have been shOiipcst, my spiritual joys and 

* coiisolatif»ns have been greatest. Let none 

* be afraid of the cross ofDhvist, his cross is 
‘ our greatest glory. Let all who love God in 

* sincerity, prepare for the hardest ofsufFeting, 

‘ fbrfire and gibbeN ; llie aversation that is in 

* all to the cross of Christ, is the banc of our 

* professors. 

* I am mucli afraid, that Christ will he put 
‘ to open sliame in ScoUamI,’ and will he cru- 

* cified afiesh, and his precious hloo<l accounted 

* nnholy and polluted, and that Christ, in his 
*• members, may be burieft for a wdiite in the 

* nation; yet 1 have good grnnml of hope 

* to believe, that the stm of righteousness will 

* yet shine again, with healing under liis 

* wings. 

‘ Oh'that God would awaken Ids remnant 

* while it is to day, that they may consider 

* what belongs to their peace. Wowdll be 
‘ to them that are instrumental to hauisli Christ 
‘ out of the land, and blessed arc they who 

* are instrumental, by a gospel convcrsativui, 

* and continual wrestling with God, t(» keep 
‘ Christ ill the nation. Ho is the glory of a 

* land, and if |ye could but love him, he coidd 
‘ not part with us. Wo he to them that would 

* ratlier banish Christ out of the laud than love 

* him. God pour out his spirit plenteously on 
‘ his |)Our remnant, that they may give Guil 

* no rest till he make his Jerusalem the joy and 
< prabc of the whole earth. 

* 1 have no more time, but they who love 
‘ God 1 hope have iiunded me in my affiirtiou, 

‘ and do mind me now, and will ruitid niy w ife 
‘ and children. 1 go u ith joy lo him who is the 
‘joy and bridegroom of my sonl, to him who 
‘ Is the Saviour and Redeemer of my soul, i 
‘ go with rejoycing to tlie God of my lite, to 

* iiw portion and inheritance, to the husband 

* of my aoul. Come, Lord.’ 

** I have several circumstaiiecs nfihia ex* 
cellOnt person’s carriage, during the trial and 
execution, too large to lie ins»c*rt here. When 
his sentence was intiiuateil, he said, IViy lords, 
the time is short, the sentence is sharp, hut I 
thauk my God who hath made me as fit to 
dib, ab ye are to live. When sent back to his 
room in the prison^ after f^tence, he leaned 
VOL. X. 


ever on the bed, and Wl into a wondbifiii 
iis|rtitbe of joy, from the assurance he hdil 
Chut tn a few hours (m would he uiconccivatdy 
liappy. Being, after a liule sihhxe, uskecl 
how be was, ho answered. Nevi.r bcucr, ami 
in a few boura I’ii be well beyond all ooncep- . 
tion ; they are going to send iue in pieces and 
(fuarters through flic coflntry, they may hag 
andjicw my bmly as they pu ase, hut I know 
assure lly nmhing.<$hatl be lost, but all these iny 
members shall be tvonderfuHy gathered, and 
made like Christ’s glorious body. Wlien at 
(he scaflTofd, he was not able to go up the lad^ 
der uitbout snppoil. When on if, he said; My 
faint zeal for the protestant religion has 
brought me to this end; and the ilrunis inter¬ 
rupted him. ' Their sjiite against bis body tvas 
very great, and 1 am told the quarters of it lay 
in the tliieves-hole for three weeks, before they 
were placed as in tlie sentence. 

“ There arc some other noblemen and gen¬ 
tlemen, I meet with this year in the enanoil- 
registers, attacked for the plot, as the isari of 
Tarras, who, as we have heard, xras indkited 
before he Was made use of as a witness agtdust 
Jervisivoorl, and the laird of Polwart, since tiie 
revolution chancellor of 8cofiand, and king’s 
comniis'sioner, ami Pringle of Torwoodlie, ami 
some otlim; hut their processes not l>eiug 
hrouglit to an issue tTIl next year, 1 reserve 
them till then, that W'C may have the full view 
of all which confeems them.” 

And in tlie Additions and* Amendments pre¬ 
fixed to Ills second volume, W midrow says, 

“ After the case of that singular fiersOn Mr. 
Baily of Jerviswood was printed ofl‘, I received 
a narrative of some further circumstances of 
his Trial from a worthy friend of mine who 
was present, and a iiiournful spectator.' What 
ass^ made so deep impression upon him, that 
c is distinct as to the, very words and phrases 
that were used, and 1 thought they deserved a 
room here.* 

“ Jerviswood being much indisposed, came 
to the bar of the Justiciary in Viis night-gown, 
attcndcil by his sister, who several times gave 
him cordials, he being so ill as he was obliged 
to sit down on a stool. He. Iicaixl all \ery 

patiently; only when-"was reading 

his long narrative, Jerviswood would now and 
then look upv.ards, and ludd up his hands. 
When the declarations and affidavits that came 
from England were read, lie appeared to be in 
some concern, and said. Oh, oh 1 staring upon 
the king’s advocate. 

But when the advocate, in bis discourse 
to the Hs.size, insisted on those declarations and 
atfidavits, and cniaiged more hilly upon tfaeoi 
than in the speech he caused priut in Jervis¬ 
wood’a trial, then Jerviswood stnreil biro 
Immd, and appeareil to be very much mmWed. 

‘ ‘ .4her the advocate had cndcil his dheouvse, 
Jerviswood desired liberty of the earl of Lm- 
lithgow, to iqieak a few v» ords, not beiug.able 
lo sav much hcrausi^ of liis great weakness. 
Wliicb being granted he spake to tlib |wrpo»e. 

J A 
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Tiiat thesidoMtt now upon him mail human 

* appenraiHse would anon prove mortal, and he 

^ many days; but he found ha 

* was uiteody for a public aaarifice in his life 
‘ and^tale ; that he wuiild say mitlnii^ as In 
«lha justice of their lordships* inWrlocutor, and 

* was sorry his 'frial had given Ihetn so much 
*aiid lung trouble, by staying so long in the 
^ court, it being then past tnidnig'ht. And 
«then arldix'ssed hiiHsatt to the assize, telbng 

* them, be tbmhted not, but they woidd act as 

* men of hqnotir ; that there were hard things 

* in the deposit ions of the witnesses against him, 

* ivhicb wav to bo their rules, and that nothing 

* he could say was to prevail with tliein; 

. * yet fortheejiuiieration of his own conscietfce, 

< and that his f>oor memory and family might 
not sudhr unjustly, he liehoved to say, tliat 

«’the most material Witnesses were curres* 

* ponifcnts, and life might be precious to some; 

* that one of them w'as very happy in a me- 
( mory, yet he was sore there were some things 

* said to "he spoken in a meeting where he was 

* which, he was positive, were not at least while 
*• he was there; withal he most heartily forgave 

* them. But there is one thine:, says lie, which 

* vexes me^’tremely, and wherein I am in- 

* jnied to the utmost degree, and that is for a I 

* plot to cutolftbe king and his royal highness, | 
« and that 1 s^t up nights to form a declaration 

* to palliate or justify such a villainy. 1 am in 
probability to appear, in some hours, befoi'e 

< the tribunal of the Great Judge, and. in pre- 


^ sence of your lordships and all here, I so- 

* lemnly declare, tliat never was 1 prompted, 

< or privy to auv such thing; and^ihst:! amr 
^ and distal) AoKttbts dr priuclplbs for touch- 
«ing the Hfe and ht^ of Ids sacrad majesty, 
‘ or his royal brother. 1 was; ever for monor- 

* chical govemment. 

** And then looking directly upon the king’s 
advocate, he said, * My lord, 1 think it very 

* strange you charge me with such ahdtaaipabto 
^ things ; yon may remember, that when you 
‘ came to me in pntoQ, you told me lOch things 
‘ were laid to my chaim, but that you did not 

< believe them. How men, my lord, come you 

* to lay such a stain upon me, with so much 

* violence i* are you now convinced in your 
' conscience, that 1 am more guilty tlian be- 

* fore ? You may remember what passed he- 

* twbet IIS in the prison.’ 

** The whole audience fixed their eyes upon 
the advocate, who appeared in no small confu¬ 
sion, and said, Jerviswood, 1 own what you 

< say, iny thoughts there were as a private inan 

^ but what I say here is by special direction ot* 

* the privy counciland, pointing to sir Wil¬ 
liam Paterson, clerk, add^, ^ he knows my 
‘ onlcrs.* ‘ Well,* says Jerviswood, * if your 

< ionlship have one conscience for yonrself, 

* and another for the council, 1 pray God for- 
‘ give you, 1 do.’ And turning to the justice- 
general, he said, * My lord, I trouble your lord- 

* ships no further.* ” 
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S^'S. il^ceecHflgs against Jonir SyEev.LX and Robert Feuou sow, 

^. ill tbe.Coui-t of Justiciary at EdinburgV'for Treason and Re¬ 
bellion: S3 Charles II, a. d. 1681. £Norw first printed from 
•the Records, of Ju&ticia^ at £dinburgh.*J, 


'iluEM luBTTciAttiA D. N. Regts tente in 
IVffitorio Bam de Edinburgh, neciindo 
die Mensis, Alartii 1681, per Honorabiles 
^cw Bichardam . Maidand de Diiddop 
* du6ticmri«, dericHm, Robertuni, Domi- 
tium de Maim, Doroinoa Jaoobum Fou- 
li« de Colintonti, Ravidem Balfour de 
Ferret, et Daridem Falconer de New- 
tmin, Commissionarios Justiciaiiie dicti S. 
D. N. Kegis: Cnria legitime affirmau. 

Intran 

John Sprf.c/i.l, Appotlieeary, prisoner: 

JnDYTED and accused for the crymes of 
treason and rebellion committed be him in 
manner mentioned in his Dittay. 

Per^ewers —Our sovereign lord*s Advocate. 

Procurators in P^cncc.—Mr. David Tboirs, 
Mr. James Daes. 

The lords continue the dyet against the said 
John Bprcnll till the first Monday of June next, 
and ordaincs the haill witnesses for the per- 
sewer and pannall to attend the said dyet, as 
also the haill assysers, ilk person under the 
jiainc of 200 merks. 


* The MS. of this case, and some otlicr Scots 
cases, wa.s not obtained in time for insertion in 
exact chronological order. This case formed 
part of that persecution of the Presbyterians 
which is related in the 4th vol. of Mr. Ijaing*s 
history of Scotland, and very circumstantially 
detailed in Wodrow’s History of the Sufferings 
of the Church of Scotland. 

The following passages in Founlainhall re¬ 
late to Spreul: 

“May 14, 1679. Mr. John Spreul in 
Glasgow upon suspicion was brought before 
them, and because he shifted to call it the mur¬ 
der of the bishop, and to tell who lodged with 
him the night after the murder happened ; he 
was threatened with the boots, but at length be 
latisfied them. 

“ June 10, 1681. Criminal Court, John 
Spreul being pannelled for treason, and that 
diet being deserted against him, and a new 
summons of treason given him in the very 
court, at the bar, by a herald in his coat, with 
sound of trumpet, lor being with tlic rebels at 
Bothwell bridge, (though he produced testifi- 
cates that he was in Ireland all that time,) and 
for being present at Cargill’s excommunicating 
of the king, (but naked presence here was not 
treasonable, without some farther concourse 
and ac^sion,) and it being alledged for him, 
that being put to the torture, and b'aTing per- 


Ccaia JusnciAaix, S. D, N. Regis tentain pvte- 
torio Burgi de Edinburgh sexto die men- 
sis Junii 1681, per honombiles viros, 
Richardum Blaitlaiid de Dnddt^, Justici-. 
ariwi-Clericum, Robertum Docnioiuii de 
Naim, Deminos Jacobnm Foidis de Go- 
lintouD, Davidem Ba^nr de Forietv et 
Davidem Falconer de Newtoun, Comgiie- 
eioharios Justiciariu dicti S.D. N. Regis. 

Curia legitime affirmata^ 

Intran 

John Spreull, appothecary in Cksgewe, pri¬ 
soner. 

Indy ted and accused for ly^sing and jeiatng 
in armes w'ith the rebells at Bothwellbrige ih 
June 1679, in manner mentioned in his Dittay. 

Persewer, —Bir George M^&enzie of Hose- 
haugli, our sovereigne lord’s Advocate. 

Procurators in Defence.-^Hr. Walter Prin- 
gle. 

The lords for screral canses nioveing them 
deserted and be tbir presents deserts the dyet 
siwplkiter*. 

The lords continue the dyet against Robert 
Ferguson of Letterpin till Fryday nixt. 

severed therein without confession of the crimes 
laid to his charge, the same purged all the 
ureceding indicia et prasumptiones that nrged ' 
him, so that he can never be questioned oa 
these again, except new presumptions should 
emerge against him; as was found in 1632, in 
the case of Toshack of Monivaird, accused for 
burning die tow er of Frendraught. It was an- 
swereu by the advocate, that there w^ere fiutSier 
presumptions gua eum graimbaHt, which are 
* noviter venieiites ad notitiara.* 2do, His de¬ 
nial in the torture could never purge, because 
th^ who examined him in the tenure tiatl no 
power nor coramisBion.from the privy council 
to ask these questions at him, and he was not 
bound to have answered beyond their warrant; 
(and yet it would have l>eeu thought presump- 
tion enough in him to have sought to limit them 
to their commission.) l*he criminal lords re¬ 
pelled the defence, and found the torture purged 
not the preceding indicia. 

“Onthe Idth June, the said JohoBpreiil 
was tried at the criminal court, and probarinn 
let! against him, who deponeif tl>ey saw' one 
called John Spreul at Boihwdl bridge, but rliey 
knew not if the pannei was he, and tliere being 
another of that same name present in the court, 
(who confossed his being at Bothwell bridge, 
and had taken the benefit of the indemnity,)^ to 
whom all the tokens and descriptions they gave 
agreed more than to the panael, as the colour: tff 






ijuflu J^TIC1AI^« S. D. N. Regis tenta in pr«- 
^ do Edinburgh, decinw dio 

1661 i pel* hoDOiabiJw virw 
,. Oulielmtiin, Coraitein de Q,uein$berrie 

i fiwslicnarii, generalem Ricbaiiduin Mnit- 
nnd de Diuldop JustioiariiE, Ciericum, 
Doiiuiiiun de Noii'ii, Jloimnos, 
r „ Jacobiuii Fuulis de Coliutouo, Daviijem 
Balfoin* de Forrelt, et Duvideni Falcuuer 
. dc I^ewtoun. CJouituisskioarius Juatioiari^ 
fiicti S. D. N. RogU, Cmiu legitime 
iifhriiiata. 

Intmn, 

John SprcuHi ap|>»t\iecary in Olasgowe. 
HMrt . I'crgiisoA ul* XieUer|Mii, prisuueirs in 
the Tolbitttii of EdinlHirgli. 


Indyted and aecuiied that wliere notwitb* 
standing be the common lawei laive of naftiona, 
la^es and acts of parUament, and conataftf 
practic^ue of tliis kiugdomy the ryseing of hta 
ma/ 4 St»es aubjects,* or any number of them;^ 
tltejoyaingand asaoKibleing together in anuea* 
without and centralie to his majesties coni- 
riiamh warrand and authoritie,andtheabaitiiig, 
assisting, recepting, interoommuning, or kecp*- 
iiig cou]])auj, or correspotidenoe with aucli 
rcbells, citlier with or without anuea, and sup- 
plieingoftiiem with levies of men, horse,'inoiievy 
ariaes, and furnisluBg them with meat, drink, 
Itovrder, ball, or other munkiod beUicall, most 
deiaatable, horrid, hynoua and abominable 
cry lues of rebehion, treason and kse majestie, 

I aim are pnnisbable with forfaulture and OHsheat 


hla horse, bis having m rap and not a hat, a 
black peruke, Tlie assize, upon this, 

^kansed and assoilzied him ; notwithstanding 
w'l^ereof the kiug’s advocate procured an order, 
from the privy council, to detain him still in 
prison, till be got a new indictment, which was 
Urn 3ii, to wit, for Ireasonabk ezpresMions ut¬ 
tered by biiB beibre tbe council, such as re¬ 
fusing to call Both well bridge a lebellion, or 
the assassinating and kiUtog the archbishop a 
murder: which last is uo treason, though it be 
a very perverse opinion. 

On the Hih June, tlie king’s advocate 
having complained to the king's council that the 
witoesses M against 8preul had pre\ aricalefl 
and de|>ooed falsely, at least did conceal their 
knowledge ; it was mo\ed by my lord Haddo 
and apprbven by the king’s advocate, that wit¬ 
nesses in such a case might be tortured when 
they vary, as o tll as parties. This is indeed ! 
agreeable to the R. law, but does not suit the 
genius of our , notion, whii h looks upon the 
torture of the boots lis a barburou.s re niody ; 
and yet of late it hath Itcco fre(|acntly used I 
ariiopg os. 1 tlsink, however, tlicse witiU‘ssf\s | 
deserve to be piiubAiied, \ct tlm assi/e shoulil 
not look npon the teslimouivs of such witiie^es ' 
as a fiiU pruhatiu*', not being spfmtaneous and | 
voluntary, where they either aie threatened 
witli the"boots, or tortured. 

** After all this, on the tttli July 1081, 
Sprciil is brought before the privy couiicil,^ and i 
fined in 9,000 merks, fur refusing to depone | 
anent his presence at convCaticIcs, the oaine 
being Inferred u> bis oath contbini to the ^nd 
ac( of Par). tU70; and be was ordained to,be 
' sent to the Bass till be paid it.” 

Wedrow says: 

I shall end tbk secUon with an account of | 
against John Spreul, apothecary in { 
O^i^pw, vrho was before the. Justiciary jTime I 
thii y^, and give it at some length, l»otb be* 
ca M a fei i. .waa. after krture, and made uo httk 

attested ac* 
^tinued tnore than aix 
torture. This gen* 
aore sufiertogs, 


give tliat character of him which he deserves, 
and therefore 1 shall only relate his siil&rings 
as they stmul in the puulic records, intermix¬ 
ing some other hints which 1 have well 
vouched. 

“ JVJr Sprout’s troubles began very soon after 
Penilaiul. Bis father, John Spreul, merebant 
in Paisly, was tiued by Middleton, ahliough 
he had suifered for his rettising the tender; he 
paid the one half of his tine, and being pro¬ 
secuted for llic other, or rattier his refusing 
the declaration, he was forced, with many 
other worthy persona, to abscond. When ge« 
nera! Dalztei came, as we have board, to Kil¬ 
marnock l(i07, a party of soldiers were sent to 
Paisly, and took Mr. SpreuI, whose sutierings 
1 an/ iitnv relating, pri.soner, merely becauso 
he won id not discover where his lather was« 
At that time, .ifter many temble tbreatniugs 
of being shot to death, roasted at u tire, and lira 
like, and sonic short contiiienieiit, he was dis- 
misseil. 

111 the year 1077, he was, with Aikenhead 
and mauy other genlleniea, died before a couit 
ill GlasgW, of w hicli some accouiit has b«»«A 
already given. Finding that seventy was de* 
sigiK'd against all that eoinpe&red, Mr. SpreuI 
absented, and was with several other worthy 
persons dcijoiuiced and inten>oiiiiiilined, though 
nothing was laid to their charge but mere noti- 
couformiry. 

This obliged him to quit his house and 
shop, and go abroad, soiuatiines to Holla ml, 
France, and Iridaud, and merchandize. Htr 
was in irckiid with his unck Mr. Jamea Alex* 
ander in May l(>79, and came over to Ncut- 
land afler the at Hruinckg in June, 

and vvent to bis house at CravvfoM)’s«dyke» 
where uoderstandiag the conduct of tiie west 
country aiuiy, be had no freedom to join themi 
though his own brother James SpreuI, and 
two cousins, John BureuI writer, and Jolm 
Spreul merchant in Glasgow, were w'ith them 
in acw. His husiDefis obliged him to he wkh 
some iu that army, but he never joined them, 

** Atler the delnat nt Bothwel he absconded 
agains bowever bis wife and family was twrued 
out of his house and shop, and aU the move- 

eUm secured* Within n IM» be rstked m 
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ofJyff/Ittkid ind ; and he tb<ithird 

pAriiaoiant of hitig' Jamef the Unt and 
threttie and seventh act of his secofid parlia- 

UoHand, and staj^ed there some time, itdiore^ 
hearing of the continued persecntioii in 6cot- 
laiMl, and growing <(ivlBiens among the snf- 
feceiig^ he oume home 1680, with a design to 
hiilior his wife and family to Rotterdam. 

“ When lurking at Kdinburgh, November 
19, a severe search was made for Mr. Cargil 
and his followera, ond Mr. Spreiil was appre¬ 
hended by major Johostoun when in his bed, 
and his goods lie had brought from Holland 
seiaed by the party, thongli none of them were 
prohibited. He was carried first to the ge¬ 
neral, and then to the guard at the Abbay, 
where Mr. Skene and Archibald Stuait were 
]irisoiier8; with whom be was carried op to 
the Tolbooth next cfiy about nine of the clock 
when the council was convened. 

“ Ily the council registers we have seen he 
was examined, November 13, but his answers 
are not insert, and therefore 1 shall give the 
sutistunce of what passed as far as Mr. 8prcu1 
conld remember. He was interrogate. Were 
yon at the kilting of the archbishop P Ans. I 
was in Ireland at that time.—Quest. Was it a 
murder? Ans. 1 know not, but by hearsay, 
that he is dead, and cannot judge other men’s 
actions uI»on hearsH}'. 1 am no judge, but in 
my discretive judgment 1 would not have done 
it, and cannot approve it.—He was again 
urged ; but do you not think it w'as murder? 
Ans. Excuse me from going any fuither, i 
scruple to condemn what 1 canuot approve, 
seeing there niny be a righteous judgment of 
God, where there is a sinfid hand <»f man, and 
1 may admire and adore the one when 1 trem¬ 
ble at the Ollier.—Quest. Were you at Drum- 
clog P Ans. 1 was at Dublin then.—Quest. 
Did you know nothing of the rebels rising in 
ai‘ina when in design ? Ans. No; tjie first time 
1 heard <}f it was in coming from Dublin to 
Belfast in niy way home, where J heard that 
Glaverhuuse was misteil by the country peo¬ 
ple at Drnmclog.—Quest. Was not that re¬ 
bellion? Ans. \ think not; for I own the 
freedom of preaching the gosiiel, aii^ ^ hear, 
what they tlul was only iu self-defence iQueiit. 
Were you at Bothwd with the i‘ebe.Jr Ans.» 
\iler luy return fi-om Irelanil 1 was at Hamil- 
touD seeking in money, ahd clearing counts 
with iny cuHtomers, so I went through jiart of 
tire west oouiitry army, and spoke with sonie 
there, since the king's high-tyay won as fi^ 
to me as to otlier iricn ; bnt 1 neitbei* joined 
tliem as commander, trooper, nor soldier.— 
Quest. Was that rising rebellion P Ans. I 
will not cull it rebellion, 1 think it u as a pro¬ 
vidential nocesHity put im them for their own 
safety, after Dmroclog.—I'his c<nifemion of 
his he was urged to subscribe, but absolutely 
refused it. By the Registers, 1 find, ‘ Mr. 
* Hpreul before tliecQttocil, Nu^mber 15, con* 
« fostioth ho was in company witb Mr. Cargil 
^ ia Edinburgh, but will udt discover in wStH 


meilf Sind 14 act, $ par. k. $a. ad, ond^ «ili 
mpar. k. Ja. and Imodvatlr fuitie^ and 
act of the 11 par. k. Ja. 6. It is statufa tbiS 

- 

< bouse,* and adds, * Tlwt there was nothing 

< Hwixt thm biilsaliftaiions/ 

** Mr. Spreorhaviog come from Ireland in 
the time of Botbwel,' and^being just now come 
from Holland, and owning lie hadiheeh in 
company with Mr. Cargil, ihennmagers were 
of opinion, that he could give thorn more in¬ 
formation; and now. being got into Ibb in* 
humane way of putting people to the-tortore» 
and A. Htuart being examined this way, No¬ 
vember 15, that same day the eovnoil pi^ th* ' 
following Aet: The lords of kis lAi^ef^st 

‘ privy council having good reseen io hetiOve^* * 

* that them is a principle of tnurderliig his iqa^ > 

< jesty, and those under him, tor doing his 

* jesty servUfe, ami a design of subverting |fsa ‘ 

*• government of ciiurclrand state, ente^idadl ^ 

< and carried on by the taDStice, and' partiea-' 

* lai'ly by Mr. Douald Cargil, Mr. jR«ilieft 

* wail'd, and others their compfioes, and '^el . 

< John Kpreul and Robert Hamilton havehaen 

< in accession thereunto, ordatii them to-^he) 

< subjected to the tortui'c, upon such inunwi^ ' 

‘ gatories as relate to these thwe points; 1. 

* wbat reason and means that murtledngpfifi-'* 

* ciplc is taught and carried on; who were aid*' 

< cessory to the contrivance ^ miirdeiliig; 

‘ who were to be murdered; and also as to uid , 

< archbislv^p of St Andrews’s murder, fi. If 

< there was any new rebeilioif intended^ by 

* what means it was to be carried on; who' 

* were to bring home the arms; if any bd ^ 
' brouglit or bought, and by whom ; who were 

‘ the contrivers and promoters of the late tw* 

< hellion at Bothwel bridge. 3. Who vfem 

< their correspondents abroad and at home, 

< particularPy at London, or elsewhere; what 

* they know of hringidg home or dispersing * 

‘ seditious pamphlets, and such other particu- 

* lars as relate to those generals: and^give fidl 

* power and commission to the earls of Argyle,' 

* Lmlithgbw, Perth, and Qneensberry, trea- 

* snrer-depute, register, advocate, justice* 

* ederk, general Dalziel, lord CJoHin^outi, add 

* Hnddo, to call and examine the said persona 

* iu toitnre, upon the said interrogatories, and 

* such otbet* as they shall find pertinent upon 

* the said beads, and report.’ 

I fiiiil no repoil in the couucilJiMlcs, be* 
came nothing wa^ expiscate by which 

was qot Iwiore acknowledged, iwmed there 
was nothing in this plot and inuidenugdeaigtit 
but imaginary fears, and therefore I shaft, friun 
other papers, git'e some account of this torture, 
the questions proposed, and answers giren by 
Mr. SnrctiL as tar as his memory could serve 
liim aiterwards to write (town. 

The lord HultouD was ureses of this com- 
mittee, and the duke of Yoit and map^tb^ 
were preaent.* The preses told Mr. meoL , 
That if he would not make a more am|ik«jiil- . ^ 
teeaion than he.had done, and ' 

hoved to underly the torture. Mr. SproMkiii*; 





Mk tdMl ligftRlil tlje Idogf’fl person, or. Aiillio- 
Afa»t aq^osl the ktngr'fl 

Rtf hid* ihtni very ingenuous before the ooim- 
tsonld ipo BO fhrtJier; that they coidd 
Ml aidneot him to torture aocoiding to law; 
hut if tbi^ would go on, he protested that his 
IdftBre was without, yea, agaioet ail law; tliat 
was extorted from him under the torture, 
.agaimit himself or any otlters, he would Mile 
foin it, and it ouglit not to ttUitate a^inst him 
er any others; amd yet he declared his hopes, 
God would not leare him so tiu-, as to accuse 
himself or others under the extremity of pain. 
Then the hangman {mt his foot in the instru- 
ment oalkd the Boot, and, at ereiy query put 
to hiiAy gave five strokios or thereby upon the 
inedgea. Tho^erimwefe, Whether he knew 
#ny thing of a plot to Mow up the Abbay and 
Mko of York? who was in the plot, and 
iwdiere Mr. Caml was, and if he would sub- 
serl^ bis coniessioD before the council P To 
fiieae he declared bis absolute and utter ig- 
Boranoe, and adhered to his refusing to sub- 
oevibe. When nothing could lie expisicate by 
this, they ordered the old boot to be brought, 
aUeging this new one used by the hangman 
was not 60 good as the old, and accordiogly it 
was brought, and be underwent the torture a 
aecond time, and adhered to whnt he had be* 
Ibrraaid. General Dalziel complained at the 
IMOond torture, that the liangraan did not strike 
toroDgly enough upon the wedges; he said, 
he with all his strength, and offered the 

general the mall to do it himself. Mr. S^ireul 
was very firm, aud wonderfuIlT supported, to 
hiaownYeeling in body and sfiirit, during the 
torture* When it was* over, he was earned to 
prison on a soldier*8 back, where be was re¬ 
fused the benefit of a surgeon; but the Lord 
blessed so the means he himself used, that in a 
little time be recovered prcity well. That 
same day bis wife came to Edinburgh, but by 
no means could she be allow'cd access to him, 
to help him after his torture. 

** VYben be was recovered the Advocate sent 
hkn an indictment, and, in March this year 
he was before the Josticiary ; hot the advo¬ 
cate's witnesses were not ready, so the pro¬ 
cess was delayed. Under this diltture, new 
witnesses were got in fn>m the west country ; 
and Mr, 8precil was brought liefore some coun¬ 
sellors, and.the witnesses confrontetl with him. 
Mr. SprcMfijirotested against examining wit¬ 
nesses extrajudicially, and not before his judges 
and the assize, and took instruments m the 
itek's hand. Meanwhile he was informed 
ty one present, that some of the witnesses 
qnM()#i|bM^sd, ’and others of them had large 
pmalsas given them to bear testimony against 
Ynh;aftsr all, thekmls themselves began 
Ahe fffobation would not reach his 
of York very much pressed 
tjltoy^ gO ^ OBf filMgmg they ware at much 
people, bat Mr. 
was jqMi dtagferouatiian five hundFcd 


wilfiillic raoept, miuitame, ot supplSe li^ebeQik^ 
wiUi help, roM, eraonhoill, or doe fotoair(' W' 

** In March, an incident fell in, which hrought 
Mr. 8pi»pl to oome piore trouble befbtte liia 
trial, audit deserves«loom h<^. John Mrn^ 
ray, a sailor, was sentenced todie fi>r hh heiB|: 
ata conventicle in arms, as wdaltall hOor.' /A^ 
good many had been already executed' cHiefly^ 
at the duke of York’s instigation, and soifie of 
the managers were willing io shew this' man 
some favour. According^, several dra^hts 
of a petition were piwpos^ to him, whim if 
he should sign, the council Would piuoure him 
a reprieve: he refused them all, as what ho 
tbpught imported a receding from his princi- 

S is. At length, sir William Paterson calUbg 
r. Spreul, who was in the same room of tl\n 
prison with John Murray, to another, told hini, 
the council inclined to spare Murray, ami iti- 
treated him to deal with liiin to sign any peti¬ 
tion, and he would present it. Mr. Hih-cuI 
was not willing to engage much in this iiiattpr, 
lest he should be mistaken, and misrepresent¬ 
ed ; aud John Murray would not direct any 
[tetition to the duke of York: however, at 
length he drew a declaration with a petitory 
clause added to it, \% hich satisfied .John, and be 
signed it. It was directed to the council, and 
ran, * Whereas I ani sadly misrepresented to 
< YOur lordshi|>s, as if 1 w ere a man of king- 
* killing principles, 1 declare I would kill no man' 
*• whatsoniever but u|>on self-defence, which 
* the law of God and nature allows; 1 own 
* tile free preaching of the gospel, whether in 
‘the fields or houses, seeing it is written, 

‘ Without faith it is impossible to please God, 

‘ and faith cometh by hearing. 1 al^ own Jesus 
‘ Christ as the only head of his own church, 

‘ and king of saints, and dbown all others pre* 

‘ tending thereunto. May it therefore please 
‘ your mrdslups, to recal the sentenoe against 
I ‘ me, as if 1 were of'jdangerousand king-inlling^ 
' principles, lest yon bring innocent blood upon 
‘ your own heads, this city, and inhabitants 
‘ thereof; for 1 declare 1 am no I'apist, and 
< hate and abhor nil those jesultical, bloody, < 
‘ and murdering principles.’ 

When this petition was read in cotincil,' 
John Murray was asked, who drew it: Witiv 
much difficulty he was brought to tell; and 
straightway Mr. Hpraulw'as called before themr 
and interrogate, if he knew any thing about a 
petition presented by John Murray . Ife asked 
a sight of it, and owned it bis writ, desired it 
might he read before him, and that he might 
know what was olgected against it; and ac¬ 
knowledged be bad drawn it at the clerk’s 
earnest desire, and again intreated k might be 
read, that he might know what thc^ quarrelled 
in it. This was not done, but the duke of 
Ytwk rose up, and said witha fWiwn, Bir, would 
you kill theking ? After a pause, Mr,8preul 
direeting himself to the chancellor, said. My 
hnrd, 1 bless God f am no ponist, 1 lathe 
and abhor all those Jesuitical, bloody and mur¬ 
dering priiioipleB}. .Baitber my pareoti^ nor 







gjjfW^JMBry or qmfiirt, to oppia and ii»<^ 
idfe^fflMl^i^iauut the king^^o nuyestieer Uio 

thavp}^9tc^8 i heard ever tangbt me inch 
Itiritioiplefi* A ffTeat flilenoe ^iowed» uidmany 
ca^poBted that Air. ^uhl bvre been 

sen^to.the ironaimmediately. In aUtlie, the 
t^aooellor uhed Mr. Spreui, if he had been at 
]^othwel» and some other qaeatioiM relative 
theretowhich the pannal declined pving 
anawers to, since he was before the justiciary. 
Tbm was not one word more of the nation ; 
l^t it is probable what he spoke at tiiis time 
made his prosecution the more violent before 
the justiciary.” e Wodrow 103. 

He then gives an abstract of the proceedings 
before the Justiciary as they are here printed^ 
and proceeds thus: 

And so Mr. Spreul was sent back again to 
prison. 1 have given the fuller account of this 
process and as distinct a detail of tlie reasonings 
as 1 could form, because 1 was of opinion, the 
debtUes which fell in this case, are in maii)^ 
branches of them, upon beads common to se¬ 
veral other sufferers in this period; and the 
pleading of such noted lawyers on both hands, 
will afford no small light to the cases of torture, 
of exti'ajudicial confession, the refusal to sign 
confessions, and other points not uncommon in 
this period. Besides the weight of the case of 
tortui’e itself, which deserves a room here, Uie 
metiind of treating pannels, and tlie pains used 
to make every thing turn to their disailvantage, 
with the vigour now used in prosecutions will 
appear. And if such efforts were made in this 
process, when so many able lawyers were pro¬ 
curators for the panncl, we may easily guess 
what sad work was in the more ordinary pro¬ 
cesses^ with poor ignorant country people. 

Upon the 14tli of July, i find Mr. 8preul 
and Win. Lin writer in EdinWrgh, brought be¬ 
fore the privy council, for being present at held 
conventicles; and tliey are found guilty of 
hearing Preshyteriau ministers preach, when 
some of the hearers w’ere without doors, as 
likewise of reset and converse with interoom- 
m lined persons. Tlie matter was referred to 
theic oaths, which they refusing are found 
guilty. Mr. Hpreul was out of the kingdom at 
the times libelled as to conventicles ; and each 
of them is fined in five htindn^d pounds sterling, 
and sent to the Bass. Mr. Bpreul lay six years 
in thtt Buss, and, from his long continuance in 
tliat place, be has yet the oompellation of Bass 
Joim Bpreul, whereof he needs not be ashamed. 

I find joined with Mr. Spreiil in the same 
process, upon the 10th of June, Robert Fergu¬ 
son of Letter-pin *, he is .indicted as guilty of 
teeason and reiMllicni, by IdS'b^ng at Bothwel- 
bridge. His own signed eonfeasion is adduct 
as prohatiOD, and the lords delay passing sen¬ 
tence against him till Movemher. 1 find no 
mere about him in the Registena, and by seme 
Qoliiposition or other 1 sudpOse the matter was' 
^reppeiL” . . 

^ la May 16Q7 anorder iaginatedtolUi^mie 


oototAtB lawh, under the paine of fitefthMlW 
lyfl;:iaBd»aad goo ds; and be thefyftact 

Mr, Spreol. Favours were now shdWn to 
prisoners, and after near seven yeais impri* 
Bonme^ Mrw sent a Petition to tba 

Council: which Allows from the original. 
‘^Whereas it* is.iMt mdoiown to your lord- 

* shi|)s, how that your loMbhips’ petitumar, after 
‘ his first impriBonmeat was potato thecztra« 

< mity of the torture tero •semal times, the 

* which having sustained, wan thereby aasolieil 

* the Jaws of this and all otbto^ natioim 

< 'Itiereafter when he whs indided; Jb0 wai 
‘ also cleared by the revdict ei\ the wMe am' 

‘ size, and thereupon aasalsied by the lords af 
‘ the justiciary; and at last bmng ilhelled ba^. 

* fore your lordships by h»,majedy's advodate 

< who could prove nothing agaiiwt him, yet 

* your brdships being pleased to fine lii9i» and 

< continue bis imprisonmeDt so loug^, be^ose ha^ 

< had not freedom to depone upon the libel, tha 
‘ reasons, whereof he ooukl nc^ being notoiily 

* fiom grounds in law, hot especiailly freuLciHte 

< science, and bis obligation and rei^t le Jba 
‘ Gospel of Jesus Christ, which are at mona 

* len^h expressed in his informatioa, togodter 

* with a touch at a few of the gr^t losses ha 

* hath sustained, both before and since his im« 

* prisonineut (what by sea, the great fire at 
« Glasgow, bouse and shop taken mm htowiftl 

* in his absence, also by bad debtors,* and 

< through his imprisonment all is prescrihbd 

(law (that is due to him) after three years pasCy 

* the goods taken from him by major Johnston 

< and the death oi‘his.wiie, and other great ex« 

‘ peaces since his imprisonment, being these 

* six years and five months) all wlueh he huin- 

* bly ofieieth to your lordships’ consideratkut 

< and pity . 

* May it therefore please year lordships to 

* grant your lordships’ petitioner liberty to fdl<- 
‘ tow his lawful calling in hisf native oountiy, 

< at least in any other nation where may with 

* best conveniency, not tliat he petitioneth Ihr 

* bis own banishment (and so to be sold as a 

< slave, the which he would not be ashamed 

*• for the Gospel’s sake, if he be called of the 

* Lord to it) but the liberty of a ftee bom snh- 

* ject is that he humbly begs, at least liberty a 

* competent time to see if by tow he can omiu 

< any thing of his debtors to maintain bunself 
' in prison, seeing nothing hath been hitherto 

* allowed him out of the goods taken fhito 

* him by major Johnston, 'Ueiiher. out^ of the 
‘ 'IVeasui’y.* ” 

May 13. The council grant the fbllowing 
act of liberation. 

‘ The lords of his majesty’s privy c6aneil 
‘ having considered an address made in behalf 
« of John Spreul apethecarv in Glasgow now 
*• prisoner in the Isle of the Bass, siipplicafing^ 
‘'for liberty, in regard of bis toajesty^stoto 
‘ ffrsciouB proelamotion, do hewby 

< eud warr^ to Charles Maitland LiMinMt 

* Governor of the Isle of the Baas, ^ sdOil# 

‘ ssid John Spreul at liberty,* he havia^^ ftHtmk 
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thAMsatoH «r Mi miesties Hr« paiiiiiiietit, ] tlie wtbjedtiof tbii kingdom, or any imnAer 
jk k detohdtnd, that it sbal) ho bye ttraron to of them, more or leaift, tipoti any groond, or 


* etattkioh acaed in the books of Council to ap- 
*• yiiir Mkre the ouuncil once in June next, 
^ wder the penalty of 1000/. Hoots money, in 

♦ «aiouf’faille.’ 

When this Order comes to the Bass, Mr. 
Sitfeu} vi'as imwilling: to take bis liberty u|iod 
any terms that to him ammred inconsistent 
With triflha he was auoerio^ for; and he 
apprehended this order involved him in an ap- 

r iation ot the proclamation specified, m hicli 
was far from approvinu. Ho much hi^ 
sigpniiied to the governor of the Bass, and con¬ 
tinuing soroettaie in prison, till a letter came 
aver requiring the governor to set open doors 
to him, and tell him he was at liberty to go or 
may as be pieased. Wherenpon after so long 
hfapnaomneot, he chose to come out under a 
BrjM« fe »ti(m against what he took to be wrong 
ni the orders and proclamation, and went o\ er 
fa Bdinhmgh, and waited on the counsellors, 
thankod them for allowing him liberty, and 
vtthally leaewed his protest against the pi o- 
damation and orders. Tims ended the long 
tmet of sulTcrings this good man was under.” 

The king’s Prodamation was dated Feb. 12, 
Idh?, and It was sent to the council inclosed in 
A letter of the same date. I'liey were ns iol- 
laws: . 

IRjng’s Lcttcr to Tilt; CouNca, Pcb. 12,1C87. 
‘James R, 

* Right tnisty nod tight well-beloved cousin 
* and counseller, right trusty and right well- 
« bdoved couDSulkT, right trusty amT entirely 
* beloved coosins and cotmsellers, right trusty 
«and right well-beloved cousins and roun- 
‘ sdletrs, rig^t trusty atid well-beloved cousins 
(and connsellers, right trusty and well-beloved 
* counselldlsi, and tnisty and wcll«beloved coun- 
* sellers, we greet you well. Whereas, by our 
«letter of the 2lst day of August lost ^st, ue 
* were graciously pleased to inform you of our 
* designs, in order to tlio casp of our Romnii 
* Catholic subjects, unto which wc had y oiir 
* dutiful answer in some days tficrcafter; we 
«;bate notr thought At to publish these our 
‘ royal intentions, and to give aa additional ease 
< to those tiftemler consciences, so to convince 
* the wurid of our inelmatiotis to moderation, 
«and tOestdence that those of thedergy, who 
« have been regular, arc oUr most ^rticnlat 
< rare, tbongh we have given some' case to 
«Ihose w hose principles we can with any safety 
t trust : we have at the same time expressed 
Ration against those ene- 

W Hy, as wdl as govemtnent 
Bty, the Aeld-oonventtcleni, 
mend to you toruot out whb 
of our law^, and with the 
rosoofftion of our forces, it 
r, imrt our people’s concem, 
. iU fhr me other pariiini- 
, ^hau droMrroyslpioidomatlofi here iadosed, 


* We doubt not but they will appear to you most 
‘just and reasonable, as tl^ do to us. and that 
’ you win, in your reapective capacitlea, asset t 
' and defand our royal rights and prero^ves, 

’ wfaidi we are resolved to maintain in that 

* Mlendor and greatness, which can only make 
^ them safe for us, siip[ioiis for our mdnds, 

‘ and torrOrS to mir enemies. It is evident, wc 
‘ do not mean toincitmch on the eooscienecs uf* 
‘ any, and what we will not do, we are mdved 
‘ nut to suffer in others: and therefore it is otir 
' will and pleasure, that lliese our commands 
‘ be forthwith obeyed, and tlial, in order therr- 
‘ unto, this our nioclauiation be forthwitli 
‘ printed and publisned, in the usual manner 
‘ in such casi's accustomed : and if any shall 
‘ be so hold as to shew any diMikc of iIin our 
‘ procedure, wc desire to lie informed theieof 

* oy you, to die end wc may roiiviiice llie 

* wond that wo aii- rn oarnest, \i 

‘ as we expect obi dicuce thm in, anil a itudi- 

* nes^ from you and all iiur judraturo^, to 
‘ assert our npliis, so it shul) hi our care on all 
‘ occasions, to shew cu.r royal favcaiw to all 

* of you in geniral, and to every one in parti- 
‘ cufar. koi tioftig all these tliuig<« as well 
‘ ctmtained in this onr Ulfer as rii our procla- 
‘ mation aforesaid, these presents shall U* to 
‘ Juii, and all others n*s|ieefivelv who may be 

* therein any w.iy conermed, u sufficient wjr- 
‘ rant; and wo wc bid you heaitilv fiircwel 

‘ Given at our comt at Whitciiall the tetli 
‘ day of Febiuary 10u(i>7, and of our reign 
‘ the thud year. 

‘ By l»s Majesty’s i’ommand ’ 

PuocLAiiATioN, Feb. 12, 1087, oi Firxi Inilul- 
gcucc. 

‘James I?. 

* James 7, bv the grace of Gml, king of 
‘ Scotland. England, France and Ireland, de- 

* fender of the faith, &c. To all and sundry 
‘ our good subjects, w*liom these presents, do 
‘ or may concern, greeting We hav ing taken 
‘into dur loyal omsideration thv many and 

< great incouvctiicscies which have happened 
‘ to diat our ancient kingdom of Seotmnd of 
‘ late yean?, through the tllflV*rent persuasions 
‘ in the Clirwttan religion, and the great heats 

* and animosities amoni^ the several piw- 
‘ fasKorstbeneof, tollic riliii and decay of trade, 

< wasting of lands, extinguishing of chanty, 

< contempt of the royal powiT, Uiiid convdrtiiV 
‘ of true religion, aSra the fear of God, into 

* attimoaitieB, name, fad ions, and sometimes 
‘ into sdcrilv^ and treason ; and being re- 
‘ solved, as much as in its ]ie<, to imito the 
^ beatts and afiectiotN of our aiiloects, to God in 

< religion, to us in loyahy, and to thiir neigh** 
‘hours in Christian lore and charity, have 
‘ therefbre thought At to gnmt, and by our So* 
‘ vereign authority, prerogative royal, and ah- 
‘ solute power, wiiicii all pur sulyecta arc to 
‘ obey without i mr ve, do bete% give and 
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|)retcxt U'hftfsotitierery to lysc, of oontiaiio in i treaties, or Icajjpies with forraif^ne pirioce^ /' 
«rinef»tomake,iieao^,ofw&iT,er«oipal^ eitelfli,4irai)ttongttthemwflveswit^ . 


* mot out rojral tolorail 01 ^ to the several pro* 

* Msmw of the Christian Ke%iaii aAemamed, 

* with, aod uoder the several condiiieoa, re- 

< fltricjdons and liuuitatioas aitennentioHed* lu 

* tl^e first place, we allow and tolerate the 
^moderate presh 3 (ipiian 8 , to meet in then 

private houses, and there to hew all such 

* ministers as either have, or are willing to acs 
« cept of our indulgence allenarJy, aud none 

* odier, aud that there be not any thing said or 

* done csontrary to the well and peace of onr 

* seditious or treasonable, under the 

* hij^est pains these dimes will import; nor 
«are they to presume to build meeting-houses, 

« or to use out-houses or lurns, but only to 
A exercise m their prn ate houses, as said is. 1 n 

* the mean time, it is oiir royal will and nlea- 

* sure, that field-convonticles, and sdeh as 

* preach or exercise at them, nr who shall 

* any wise assist or connive at them, shall be 

* prosecuted according to the utmost 8<>verity 
‘ of our laws made against them, seeing tmin 
‘ these rendevouzes^of rebellion, so much dis- 
‘ Older bath proceeded, and so much distiirb- 
^ anoe to the government, and for which, after 
‘ ibis otir royal indulgence tor tender (oti- 

* sciences, tbcie is no exdise lett In like 

* manner, "we do hereby toleiate Clnakers, to 
^ meet and exercise in tlieir form, m any place 

* or places apjiointed for their worship* And 
^ considenr^ the se^ ere and c ruei la^ s mafic 

* agdinbt Uoniaii (^uthoiics (then in called 
‘ Papists) in the minority of our ro\al grand- 
Muthcr ofgloiioiis memory, without hts con- 
‘ sent, and contiary to the duty of good sub* 

< |ects, by bis iigeiit-, and other enemies, to 

* thru Idvviul M)\eifeign, our royal great grand- 

* inothc 1 qm < n Mary of blessed and pious me- 

* moiy, wlteKiii, under the pretence of reli- 

< gjon, they clothed the worst of tieasons, fac- 

< tioDS aud u&nrpatione, aud made,these laws, 

^ not av anauist the enemies ot God, bbt their 
*■ own ; which laws have still been continued 

* of couihe, Without design of execulingthem, 

* or any of tbeiu, * ad terrorem’ only, on &up- 

* position, that the papists, relying on an ex- 
‘ ternal power, were incapable ol duty, aud 

< true alifegiance to their natural soveicigns, 

* and nghtiul monarchy* We, of our cetUpn 

< knowledge, aud lon^ experience, knowing 

< that the C atholios, as ft is their principle to m 

* good Chi isUans, so it is to be dutiful sulyectsi, 

* and that they have likewise on all occasions, 

* shewn thcmsidvos good and fiutbful subjects 

< to us, and oui royal predecessors, by bimard- 

* ing, and many or them, actually losing their 

< lives and fortunes, in their defWe, (mough 
‘ of another rdigion) and tbe maintenance of 
«their authority, against the violences and 

* treasons of the most violent abettors -of these 

< laws, do thercfoi e, with advice and consent of 
f ouf pnvy council, by our sovereign authority, 
«prerogative royal, hnd absoli^te power afore- 

* said, SDspend, stop and disable all laws or 

VOb. X, 


- ^ 

> aois of parliament, ciixtoms or constitoticiiifl, 

> ipii de or exeojtcd ojplinst any of hur ilomatt 
i Catholic sul^i^i, i» any time past, to afl 
’ intents and piuf poses, maldog void all pi obi- 
’ bihons therein mention^, pains or nenaiUes 
^tlmrciit o^aiued to be inflicted, so that they 
‘ shall, in all tilings, be as free, in all respects, 

= as any of our PMflestattt suln^s whatsoever, 

ant only to exercise their migioB, but to en¬ 
joy all ofliecs, benefices and <%«rs, which wo 
shall think fit to bestow Upw them m itf 
time coming: nevertheless itis our wijj e«d 
pleasure, aud we do hereby comaHUld 
tbohcB, at their highest pams, only to eMUr 
cise tbeir religioos worship itt hhwseo 
chapels, and that they psesume not to prehph 
in the open fields, or to inyade the 'P^teshM 
' churches by force, under the pains iomsu^ 

nor fchaU they f^ome to aaake p^ 
cessions in tne bigU*oti'eeti a*' any of our 
royal burghs, vmd^ the paint abovemo|i‘ 
tiohoil. And wliereas the obedieiM^ J®?- 
lice ©four goodsubjecUisduoto usinr thOfr 
Rllegtanoe, and our sovereignty, and thsttio 
Inw, custom or constitution, 010010000 tn re* 
ligion, or other impediment whatsoever, tAu 
exempt or dischar^ the snl^ts fttun tfceir 
native obligations and duty to the crown, w 
hinder us from protecting and employing 
them, according to their several capaemgs, 
and our royal {ileasatip, nor resirahl tiS WMn 
conferring heritable rights and pnvikttes iipiw 
them, or vaouate or annul these rights wi- 
table, whoa they are made or couferred s and 
likewise cornddenog, that some iNdha am 
capable of being wrested by njen of stnhttrMS 
intentions, a practice, in that Ipigdom, fatal to 
religion, as it was^ to loyalty, do therefore, 
with advice and consent wresaid, oais, annul 
and discharge all oi^hs wha^oever, by wWdt 
any ot our subjeetb are iiicapsciutc^, or 
disabled from holding places ur offices in opr 
said kingdom, oreiyoying their hercdltarj 
rights and privileges, disdbargiug the same 
‘ to be takfsn or gn en in any time coming, 

^ Without our special warrant and copsent, 

^ under tbe pains dhe to the edntempt of opr 
' royal commands and authority ; and, to this 
‘ efiect, we do, by oui loyal authority afore- 
‘ said, stop, disable aud dispense with aU laws 
^ eojoyuing the said oaths, tests, or any of 
^ them, particularly the first act of the fimt 
‘ session of the first parliament of king Charles 
‘ g, die elei eutli act of the foresaid session ot 
‘ the tbresakl paiUum^ut, the sixth act of the 
' third pailiament of the said Liug Charles, the 
‘ twent} hist and tweufy fi^t!i actx of ilwt pai- 
‘ liament,* and the thifieLutb act of the 
‘ session of our'Afte pailiaihenl, iii •jo far alJe- 
‘ narly as concerns the lakiug the ^ibs pr 
‘ tests thereiu prcsciibod, and iJI 
‘ well not Mentioned ntentmued*^ 

* in place of them, all uur gooci 




i, tf S' ^ ~ 1 ' , 

and approlmtiilifM 

je^ ariB diadp^igM ii|»od any giound, nr ^ 
wt «diama«rer, to attetnpl; any of mwt 


^im^tiiidor^eaiidBewf tmMw JHcffwtiie* 
tawHnof ireiido^ittiaie aiada John BprOiA 
Md IMmtt FefffpMdOt itanog ahaoken ofr rail 
fbar afCkidyt^poBf ]iiid.JNigai4lo buiii^joflkMi 


* ^idiem as we, oi* our priry noatidl sball 
•0 to do, shatt^alceaiid awear tiae fbl- 
aathallenarly. * . ^ 

B. do ackiiawiedge, teolify pnd de- 
§ flare, that James 7, by the gmce of €tod, 
f king of 8cotlaii|l,£ttg!ajl3, France and Ire- 
f land, defender if the fekb, &Cs is rightful 
, « king, and supreme governor ofthese rodnis, 
< and over all pewtu therein, and diat itis on- 
* Jairfol for ^sidjecita, on any prelenee, or for 
^ any cause wh^oever, to rise in arms against 
^ him, or any commissionated by him, and 
* that I shall never so rise in arms, nor assist 
* any orlm sball so dO| and that 1 shall never 
\m power or antbority, nor ever oppose 
authority to his person, as I shall answer 


^iHwist, defend and makitani him, bis heirs 
** and lawful successors, is the exeitise of their 

* absolute iwwer and authority, against all 
*4lea%.. ^ hdp me God. 

* And seeing many of out good subiects 

* have, before our pleasure, in mese maners, 

* wwi made puhiie, mcni^ the guilt appointed 
‘ by the atstsot'parliament shove roenitoned, or 
■* eSiers, we, by our authority, and absolute 

* Mi^rer, and prerogative royal abovernentitmed, 
*,^0ur oertam knowledge, and innate mercy, 

* g^ve our ample audfugiademnity to all those 

* of the Boman Catholic or popisli reiigion, fer 
^ad tfaii^by them done contrary to our Jaws 

* or a^s of parliament, maiie ia anv time post, 
^^ng to their religion, the womhip and es- 

^ droise thereof, or for bi^ Faiiists, Jesuits, 
^>or traSckers,for hearkigor saying of mass, 
« cono^iog ofpriests, or Jesuits, breediug tbdr 

* ehHdren catholics, ^ home or abroad, or any 


* Vise tor holding or taking of places, employ- 
;• pietits,'or oi^ces, contrary to any law or con- 

* Sthudon^ advices given to us, or our council, 
f Jphons done, or generatty any Uiing per- 

* 'mpied or md against &e known «iws of 

* mat oor uucient kingdom; excepting always 
^ fepm this our royal mdemnity, alt murders, as- 

* saairaatioiM, tbms, and such like othercrimes 

* which nerier used to be comprehended in our 
i.jgeiien)l acts ofindemiii^. And we com- 

require all our ludgfs or others eoo- 
expifiin this in the most ample sense ^ 

g ogactsof iodemnityatanytunehave < 
; deeJaring this sbdU he as good 
me ooBcemed, as if riiey Imdcur 
, y— Jo n and lemission under cur greet 
likmise indem- 
feom all paiiis 
or pr^^^in 

^Mhl conventioleB, 
oeeo'.tbe law -isonly'to: 
imdmiiMwer 


* presentf tvoviding also that 4h«y reveal to 
‘ any of our coum the guik aocotnoiittsd; 

^ as also excepting all fines, or dfects of m* 

^ tences already ^ven. And ISkdwisO indem- 
^nifying fully andfeeelyan onaksrs, for their 

* meetings and worships, in an time )»a6t, pre- 

* ceediug the date of these premnts, and we 
‘ doubt not but oiir protestant subjects will give 

* their assistance and concourse hereunto, on 

* all Dccasiona, in their respective capacities; 

* in consideration whereof, and the edse those 
«of Qur roKgion, and others, may have hereby, 

* and for the enoouragement of oor protestant 

* hishems, and the regular cleigy, and soda as 
> lian*e hitherto Hved onlerly, we tbiidc fit to 

* declare, that it never was our principle, oor 

* will we ever suffer violence to be offerMtoany 

* man’s conscience dor will we use foroe, or 

* invincible necessity against any mao on the 
^ account of hU penuiasiOn, nor the protestant 
‘ rdigion, but win protect our bishops and otiter 

mimsters in thw functions, ligtits and pro- 

* perties, and all our protestant subjects in the 

* free exercise of their protestant religion in 

< die chnrdies; and that we will, and l^'eby 
^ irouiise, on our royal word, to maintain tlie 

* possessors of chunm-londs formerly belong- 
‘ ing to abbeys, or other churches or the Ca- 

* tholic religion, in their full and free posses- 

* siou and right, according to our laws and 

< acts of parliament, in that behalf*, iu all time 
‘ coming; and we will employ indifierently all 

< our smtjects, of all persuasions, so as none 

* shall meet with any discouragement on the 

< account of ins religion, but be advanced and 
' esteemed by us, accordiiig to tbeir several 
‘ cspacities and qualifications, so long as wc* 

* find charily and unity maintained; and if 
^ anyfuimositSes shall arise, as we hope in 
^ Godibere will net, we will shew the severest 

* effects ofof our royal displeasure against tlie 
■* begtuners or fomeiiters thereof, seemg thereby 

* our fittbjects may. be deprived of this geueral 
« easn^und satisfaction we intend to all of 

< them, whose prosperity, wealth and safety is 

* so nmeh oor royal cam, that we will MVe 
^ nothing undone wlnoh may proenm these 
^ bleswags for them. *A|id loi^y, to the end all 

* our go^ subjects 'snay have notice of this our 

* roym will and pleas^ wedo hereby oom- 
^ maitiaiifl^fmJniigiitnims, and hishrethrep 

< hemlds^iiiacerB, punevants, and meaBengem 

* ataMSii,tomaketimeousprodamiietiontli«K- 

< of at ihe market-eross of Edinburgh; and 
«besKdai the printinig and puhlishiDg of this 
«oor prodamatioia, it is our agprast will 

< mid pBoSure, that the name he past imder the 

< giM seal of that our kh^om permUm^ 

* jahhout pasting any other seal of^veflister. 
^ lu anicr whetoumo, this shall he ki the dk- 

ofour dbaocellaryttuMi^Mr deputes 

< dm writing the ams^ aiid our ^Auuia^ 
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tulboritiefliul Iswa, iMpoiwiiiiedtocolWDitt , his jgfrace the late archbisl^ott ^ 

j I--- 2 - I Addwrii Aej to escape iostitv and involto 

otbtm in their goUt, fled mto tho western^ 
•byres and there joyi^ in ames with tiid 


and is guiky of the isul «$rymes in saae five nd 
Mid Balfflurof Kinloclii Barid BscMetiii ^ 

Bsthdet ami others, having most eroellieldQea 


< for cansing one great seal aforesaid to be ap- 
* pended tlimiiiito, a suffident warrant. 

* Given at om* oouit at'Whitehall, thdWelfth 

* day of February, id86-f, and of our 

* reign the third year. 

« By his Majesty’s command, 

• MEtrodD. 

* God save the King.’ 

CoiTMCit’s AmvEE tothcKiNG, Feb. 34, 1687. 

* May it please your most sacred Miyeatv, 

‘ Your Majesty's commands are exactly 
obeyed, your royal proclamation is printed 
and pubhsbed, by which your mdesty bath 
given a further evidence of your favour and 
goodness to all your subjects* And we are 
hopeful, tliat by your mmesty’s extraordinary 
acts of mercy to some, who have been too 
ready on many occasions to abuse the cle¬ 
mency of your royal predecessors, they will 
be at last ooovinced what they owe to so gra¬ 
cious a king; and if any shall be still so ob¬ 
stinate as to make any wrong use of your ma¬ 
jesty’s goodness, we do unanimoiisly assure 
your majesty, that we will mauitam and as¬ 
sert your royal prerogatives and authority, 
with the hazard of our lives and fortunes; and 
all of us shall in our several capacities do our 
utmost, that your government may be easy 
to all whom your m^esty thiuks worthy of 
your protection. 

‘ We are very willing that your majesty’s 
subjects who are peaceable and loyal, may he 
at ease and security, notwithstanding of their 
profession and private worship, and do con¬ 
ceive, that such of them as are, or sliall be 
employed by your msyesty in offim ef‘ trust, 
ciYU oi military, are eumciently secured by 
your majesty’s authority and commisrion for 
tlieir exercising the same. 

* We return yonr majesty our most bumble 
thanks, for giving ns your royal word for 
maintaining me church and our religion, as h 
is now established by law, and rest satisfied, 
bdieviAg your maj^y’s promise to be the 
best and greatest security we can have. We 
are, may it please your miyesty, your ma¬ 
jesty’s most humble, most foithfU, and most 
obedient snbiects and servants. Signed by the 
earl of Pertii lord high chancellor, the lord 
sidibishop of St. Andrews, the lord orch- 
faighop of GUugow elBd, the lord marqius of 
Aihflielord ke&er of the privy sed, the duke 
of Gordon, the lord marquis of Douglas, the 
earl of Linlitligow, the earl fdDummriidmg, 
die eori of Stmthmore, the eari of Lawder- 
dale, the earlof Southesqne, the earl of Tra- 
qaair,theearl of Airlie, theeart of Balcanras, 
the lord visoomtof Tarhie, the lord viscoam 
of Stratbidisii, the knrd Livingatone, the lord 
Kumaadi sir Geoige Loekhait ^ Oamwath 


lord president of the tesQOn^ shr John Dbl- 
younger of Gttair l«y advocate, ait 
James Fowlis of Colififoun lord jostice clerii, 
sir John Loebbalt of CnstMiiU one of the so- 
natoia of the college of jipiliee, lieittouMit ge¬ 
neral James Dong^, mr Andrew Ramsay of 
Abbolaliall, miyor general John Graham of 
Claverhooae, and Andrew Wauebop of Mid- 
dry. 

* And bis majiesly’s said privy coumril havfog 
ordered, that the said letter soould af%QrMn& * 
be sign^ by stioh of the eoonsdUors as #ere 
not then present; it was accordingly sighed 

at Westmuistor by the earl of Murray, ana 
the earl of Meliord, principal sedretariSs of 
state for the said kingdom, the earl of Arrito, 
the earl of Dramlani^, the carl of Wlntotio, 
the earl of Seafort, ifie eari of Anmm, and 
the earl of Dombaiton.* 

In the following month the King ogsjn wtoto 

to the CoQBcil on the same subject; 

Kmo’b Lstter to the Covhcil, March 8k, 
1687, or the Second Toleration. 

< James R. ^ 

* Right trusty and right wen-beloved conrin 
and counsellor, right trgsty and right wen- 
beloved counsellors, right trusQr and entirely 
bdoved cousins and counsellers, right trusty 
and right well Moved cousins and counsdllers, 
right trusty and well-beloved cousins and 
comiseliers, right trusty and well-beloved 
cousins ai^ cotinSrilers, right trusw and 
well -beloved coonselldrs, and trusty and well - 
beloved counsellers. We greet you well. 
Whereas by our lettdr of the first day ofthia 
instant, amongst other things, we did recom¬ 
mend unto yon to take care, that any of the 
Presbyterians shonld not be allowed to preaclv 
but such only ss should have your allownncp 
for the same; and that they, at reomvhig the 
indulgence therein me&tiOBed, shonld taka 
the oath contained in our proclamation, bedr- 
mg date the twelfth day of Fehmary last past: 
these are therefoiw to let you know, that 
thereby we meant such of them as did not 
formerly take the test, or any other oath; hut 
if neveitheless, the Prosbyteriaii preaChOrs 
do scruple to take the said odth, or any other 
oath whatsoever, and that you shall find 4 
reasonable or fit to grant them our indulgence, 
so as they desire it uptm these terms: it is 
now our will and pleasure, and we do hereby 
authorise and require you to grant th^, of 
any of them, our said inddgeDce, without 
being ohKged to take or swear the oath in ww 
said proclmnationmentioned, or any otberoato W 
whatsoever, with power uplo thOT, 

them respectively, to eqjoy flie benefit of^ 

«Md iDdalgencB, (during oar 

or so leng as you Shan find ttiat mey MHSNi 
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sauls Jttlin nn^ ftobert JS'ergtf^, waA 

f. <;th€4rsUiM,iM»<ni(»i^^^ <H>mn^dt 

oC HoIkg^ ‘£tijEiBiltoun» brother to tiiio Idit^ 0^• 
]g)regtl^l D»bo to the cumber of three-£!rore 
«adjuiwtb:ds, ucnt to tlie burjfbe of Rii4l>er- 
' 8|id th(*r cprtn the twonUe-myntb day 

• j rr»¥i.u iiiji'.>'I "» - >- ■ ■ - '■'''■ ■■ ' f - ''I I ■ I' ■ . ^ 

! '•a^ttis^Jvcs rcsrirlorly and peaceably, without 
«f^iyiDg any tauae ot oilence 4a ui»» or any in 

* auUtority aod tnist ujudcr us in on» ^?ern^ 

^ meat. For cloine whereof these jpresents 

* jdial) be to you and tliem^ and dl otbci’s re* 

«spt'cavoly, who may be therein respetlively 

* auy way concemoib a sufficient warrant. Aud 

* so\fe bid you heartily farewd. 

^Ohen at our Court at Wbiteliallt the thirty 
^ first itay of Mveb 1687 and of oor reign 
• 4Ue third year. 

* By Ills Miycsty’s Command. 

' ^jhelforo.’ 

Concerning John Spreulb the father of this 
John Spreolif 1 find in Wodrow the foUowiiig 
fnssages: 

^feptember 14th 1660. By order of the 
Committee of estates^ John Ciuham provost of 
Glasgow and Johni^ireul town clerk, these 
were imprisoned in' Edinburgh Toibooth: both 
of them liad been reckoned layourers of the 
Rcmkonstrance, and yet they were pious and 
excellent persons. 

** 1664, Deoeiuber 18. The. Council pass an 
abt about Mr. Sprcul. 

The lords of council considering, That 
^ Mr. John SpreuI, late town clerk in Glasgow, 

* having been cited bdbre the coromt^ion for 

* church afbiirs to answer for his disobedience 

* to the laws and disalfection td the j^vern* 

‘ nient thereby established, lie for eviting tlie 

* sentence of the sold .Indicatory, did for somc- 
^ titnew ithdrawhiiuselffortb ont of the country, 

* and having privately returned, '.-d carry him- 

* self most suspiciously, by traveiUng secr^y 
' from place to place, in ibe night tithe; tor which 

* being apprehend^ and brought belbrc the 

* cotmeti, aud the oath of allegiance being ten- 

* dered to him, be refused tbesame, alledging he 

* h,ad not freedom to sign tim same by reason 

* of tbc tie that Jay upon him by the oath of the 

* covenant, thereibre the said lords judging it 

* unjust that any person should have the to* 

* nc'ht oi' the protection of bis majesty, and 

* enjoy the liberti^ of a free subject, who re^- 

* fuse to give their oath of allegiance, ordain 
* * the said Mr. John Surent to enact himself 
^ < ^der the pain of death, to remove out of the 

* Idngdoin against the first of February next, 

* tod not to return without licence, otid find 

* haalion to behave peaceably till then, under 

* tli^'fiaui of two thousand pounds, and not to 

* tot miles of Gla^ow.* 

k *** of Scotland,” 

WbdrpWj ‘Wike many other considerable 
iiHid '"bttf tyiy smajil beginnings: audit 
fB%'ctqrctt^ lie mbtfght tW the persons con- 
. ecrbM itt tbdm had toy prospe^ that what 
tb«y did, dnd J^rtlcottriy tb(eir attempt at 


^oTMay I67(li cficrMiKiua aetaef their ewit 
jeering, ;in 0 ist IfeamaUte and wi^kedUe 
Imrntsevmllacftscf pariiament, toMortiiig hia 
nu^stres pffwrogaitivcjlsaiid establifluiig the go¬ 
vernment of ‘ the ebureb, drowned out bone* 
ifyees sett on in commemoration of that day, 

.. . . . . ‘' ... 

JRntiiei^n, May gt>, would have been followed 
with wnat succeeded. 

- ** Hitherto the i^eraons coneemed in- iliat 
united and contracted meeting befora spoken 
oi; had conteuted themselves with coming to 
senuoiis preached in the fielik by the ministers 
and preachers w ho went their lengths, and de- 
foiidmg themselves when attacked: but their 
number s increasin;^as well as their warmth 
against such as ditmred from them, Blr. Ha* 
iniitoii, and some others in the company, 
moved. That somewhat further should be done 
by them as a testimony against the iniquity of 
the tiiiics; 'Fhe reader will hare the best view 
of what they came to, from one of their own 
PafK*rs just now before me, as follows: 

“ Alter serious consLdciatiou and prayer, 
‘ they* (speaking of these concerticfl in tfie 
abov'e-mctitioued iiieeling) ‘ rt'solvcd to cou- 
‘ tinue in hearing the gospel, and reckoned 
‘ they would plainly quit Jhcir duty, if upon the 

* account of danger they gave up this pri- 
‘ vUege; and considering the smallness ofllictr 

* number, the strength of their {lersecutin^ ad- 

* versaries, togethtT witli their own manifold 

< infirmities and failings, they feared, that, if 
' the Lord in his providence should pennU 

< them to be dispersed, or to fall lieforc tlieir 

* enendes, their cause would likewise fall; 
‘ therefore they judged it their duty to publish 

* to the world their testimony to the tnitli and 

< (»iisc which they owned, and against ilic sins 

< and defections oF the times.^ 

** These who were violenlly against the in¬ 
dulgence, entered into this n'solution towards 
the end of May, and Mr. Hainikon was very 
active in prevfdog it, and poaliiug forivard a 
public appearance, as the way to ibrip and 
strengthen their party, and prevail with others 
to come and join tbeqaiiivlion they set up openly 
against the evils of the time. 

** la prosecution of this resolution, wme 
were pitched upon, the saiit Robert Hamilton, 
brotlier to tlie Wd of Prestoun, Mr. Thomas 
Douglas, one of the ministers who preached to 
them, with, about eighty armed men, logo to 
some pulHic place, aminm the acts and papers 
which shall just now be named, and publish 
their declaration* i < ^ 

It needs scares be again bore noticed. 
That neither this Resolution, nor Uie imdcr- 
written Declaration were ibrmed in any con¬ 
cert with the ministers or people who k^t 
field-meetings in other places, far less with 
any concurrence of the body of Presbyterians 
through the nation; and conseq^^^ntly the 
Ifood-or evil in the matter or manner of these 
is chargeable only upon the few who were on* 
gaged. 

The S 81 b of May was by tbsm found to 


to ‘ [Tint 


and thminei: they and^4H»r aeeooiidiM; 
moftl^h'ieDttbnabfie faxd^et m' 

Diajcs^ea ftircee under the eommaad of the 
latnl of Claverhouse at Iioudoii biti» end did : 

be the most eoiirenient day for making this 
aiipearance, being the annWentary day so 
iDoeh abns^, and against wfaioh, amcmg other 
tilings, they were to testify. I am iuformeii 
Uie city of Glasgow was the place where at 
first they resolved to have. publish^ their 
paper; but hearing the king’s forces were 
many of them come down from Lanerk, and 
lying there, they altered their resolution, and 
went to Huther^eii a small royal burgh two 
miles from Glasgow. 

<< Accordingly they came there hi the after¬ 
noon,' and extinguished the bonefires with 
which the day was solemnized, and at the 
market-cross, burnt the iiapers just now to be 
mentioned in their testimony, and read pub¬ 
licly, and then uffi'^ed upon the cioss a copy of 
the following Declaration: 

The Declaration and Testimony of some of 
the true Presbyterian Party iu Scotland, 
published at Rutberglen, May 29, 1679. 

As the Lord bath liten pleased to keep and 
‘ preserve his interest in this land, by the testi- 

* mony of faithful nitnesses from the hegin- 
*• niiig, so some in our days have not been 

wanting, who, upon the greatest of hazards, 

* have added their testimony to the testimony 

* of tliose who have gone before them, and 
' who have suffered imprisonments, finings, 

* forfeitures, banishment, torture imd death 
‘ from an evil and pertidious adversary to tlie 
‘ chundi and kingdom of our Lord Jesus Christ 

* in the bind. 

Now w e being pursued by the same ad- 

* verioiry for onr lives, while owning the in- 
< terest of Christ according to his word, and 

* the national and solemn l^igiie and covenants, 
‘judge it our duty (tliough unworthy, yet 

* hoping wc are true niembm of the church of 

* Scotland) to add otir tnptimony ^ to those of 
‘ the wortliies who havdigone befhre ns, in 
‘ witnessing against all things that have been 

* done publicly in prejudice of his interest from 
‘ tho be^tining of the work of refhkmation, 

‘ especiiUly from the year 1648, downward 

* to the year 1660. But more particularly 
‘ those since, as 

1. Against the act recniMNnry, for overtnm- 
‘ ing the Whole covenanted reformation. 

‘I 2. Agaiustthe acts for erecting and esta- 
‘ blishing of ahj ured prelacy. 

“ 3. Against that declaiwtion imposed upon, 

‘ and subscribed by all pmons in public trust, 

‘ whore the covenants are irenouuced and coti- 
‘ demneif. 

“ 4. Against the act and declaration pub- 
‘ lished at Glasgow, for outing of the faithful 
‘ ministors who could not comply with prelacy, 

‘ whereby 300 and upwards of them were u- 

* legally ejected. 

“ 6. Agsbst that presumptuous act for im- 


UNMt cmel&a murder end kill sevetall 'hf thetti. ^ 
otid,Miiff aaMMdbled «tad coavocat to the 
ber hf twoortfareedtousand men inarmes opo#^ 
the di^of Jane, the saiiif year, thO' 

4 posii^ an holy anniversary day, as they call 
(ft, tobekeptvearly uponthe 29th of May, 

< as a defy of lowing apd thhiik^ivingfor the 

< king’s birth and rertoralion; wherary the 

* appointers have intimded upon the Lord's 
‘ prerogative, and the observota ha^e |^ven the 
‘ glory to the creature that is duo to our Lord 
« Redeemer, and r^yOed over the setdiig up 
‘ an usatpiog power to the destro^g ftie 

‘terest of Christ in the land. ^ 

“ 6. Against the explicatory act 1669^, and^ 

‘ the sacrilegious supremacy enacted dnd' 

* established thereby. . 

“ Lastly. Against the a<!ts of coundil, thehr 
‘ warrants and instructions for indulgence, and 
‘ all other their sinful and unlawful acts, made 
«and executed hy them, fbr promoting th^ , 
‘ usurped supremacy. ^ - 

“ And for confirmatiofi of this ourtestifnOny, 

‘ we do tbisdavt being the 29th of May 1679, 

< publicly at the cross of Ruthcrgleu^ most 
‘justly burn the abovementioned aetc, 

‘ evidence our dislike and testimony against 
‘ the same, as they have unjustly, perddimtSly; 

* and presumptuously burned our sacred co*' 

‘ veuants. 

“ And we hope, none will take excephorf 

< against our not subscribingtbis our testimony, 

‘ being so solemnly publi^d ; since wc are 
‘ always ready to ilo in this as shall be judged 
‘ necessary, by consent of the rest of our sof- 
‘ fbring brethren in Scotland.” 2 Wodrow 43. 

Mr. Laing, after relating the aksassinatio^ pf 
Sharp, proceeds : 

“ The assassination of a prelate and ^ privy 
counsellor, might be expectea to excite a severe 
inqnisitioD ; but the government was inspired 
with the most frantic revenge. The people 
were prohibited the use or possession of arms ; ‘ 
and in the proclamation to discover the an- 
ssssins, the w'hole body of fanatics was impli¬ 
cated in the crime. Field and armed epnven- 
ticles were declared to be treason. ,The people 
wlio attended were indirectly ordered to be pat 
to the swor<i; and when the military were 

tion^, if w:i8 not difficult to predict tSie^insuTree- 
lion that ensued. The conventicles which per. 
sedition alone bad created, imited into farger 
masses, and from the very means employed 
to suppi*ess them, acquirejl the formidable ap- 
pearaiuue of a regular army, and of a camp, to 
which none, except from the near vicinity, re¬ 
paired unarmed. Parties cohtmued, during 
tho week, in arms, agitated by the murderers 
of Sharp, who had secretly joined them, and 
impelled by their preachers to something more, 
than defence. A party of ftfurscore ajwea^. 
at Rutherglen, on tlie anniversary of me fse** ^ 
storatiou; 'thcy burnt the statutes and 
council restoring episcbpacy, and proclaims 



g^ 7 ] 39 ChAblesIL im^Prd^emg^ §gtiimi im 


Slid Jofm Roftwrt Fer^soin and itunr 

aooMBj^lioea tseasoDablie attack a 

walLjmrt»acC: to f<nm« within the 

toQB vln^owe, by whom they and ther ac- 
MM|pfilies were demte and reinilsed; and BtiU 
in ther rebelKoiis arms they did 
'* 0 WeHrand growe to the number of ten or iwelt e 
fhotwand, did robb» pilage and search for 
Imrse, armeSf powder, haU, and oUier iuslrn- 
ittents of warr» throwoot the sbyres of La* 
nerk, Aire, Rcmirewie, and other shyres of 
this kingdomc, and having inarched to Ha- 
miltoua they did take the ooldnea upon them 
"to iwoe uroclamations and print declarations 
bearing the treasonable grounds of their re¬ 
bellion, did modell^ aud iorme themselves in 
troBps, comfianysv aud regiments, nameing 
eolhwelU of regiments, captaines of compa¬ 
nies, commanders of troupe, and other officers 
luider the command of Robert flamiltoun, 
Imd Ae hloodie and sacrelegious' murderers of 
die late ^cbbishop of St. Andrews* did trea- 
iNMiably beat parlies be dnimes and take the 
boUnesand presumption upon them to send in 
tber oommisrionera to the royall camp, trea- 
Maablie reqnyrehig the subversion and over- 
tornin^ of the government of the church, 
proodlm and insolently boasting of ther trea- 
sonaMe armes, in which they and tber accom¬ 
plices did most treasonabhc continue, untill 
the twentie second day of the said month of 

an unsubscribed declaration as their solemn 
lestimoay against the defection of the times. 
A prudent government might have dissembled 
the insult, ordeferred the punisliment for a few 
days till their zeal had subsided, and their 
conventicle was dispersed. A violent govern¬ 
ment is incapable either of reflection or delay. 
Graham of Claverboose, afterwards the cele¬ 
brated viscount Dundee, was instructed to 
seize, or, on thdr resistance, to extirpate the 
lebels by the sword. Next Sunday be disco¬ 
vered aud attacked their conventicle on Lou¬ 
doun hill. His dragoons were defeated with 
|m by a det^hment of undisciplined peasants, 
and he was almost intercepted himselt by the 
gallant Cleiaud who was kiUed at the re- 
Y^ticm in[ the defence of Dunkeld. Elated 
perhaps with success, and afraid to disperse or 
to return to their homes, they advanced to 
Glasgow, where they were repulsed at first; 
but while their numliers were still inconsidera¬ 
ble and easily dissipated, the town was eva¬ 
cuated, and the whtuc country was abandoned, 
as if to pei-mit the insurrection to increase. 
Hie privy council, so vigilant and prompt to 
strike while the people were tiwUiquil, I'ecalled 
its focees to the capital when the people were 
unwarily betray^ into an insurrection ; and 
amidit toe most vigorous preparations through¬ 
out jNMri of Simtland, a severe adminisira- 
tum appearad fioiicitoui only to justify and to 
anridb itself by the growing magoitucie of the 
revolt’’ 

* As totUiySeeiiitbisCeJlection the case of 
James Mitchell, vtd. 6> p. 1307. 


June 1(179,. that bis mtdiadieftfivroes did at* 
taoquo and assault tbem at Bothwel-bridge, 
wher by God’s blisung on bis majesties aru^ 
ther numerous and rebellious artoy was dk- 
sipat, routed and vanijukhed. LykeaS tbo 
saids John fitoreall anu Robert Ferguson, iO 
the said month of June, and oR’ and diverse 
tymes sensyn did receipt, suppUe, and inter- 
comon with, and defend Mr. Samu^ Arnot, 
Mr. John Welsh, the bloodie murderers of the 
late archbishop of 8t. Andrews, Mr. Donald 
Cargill, the aeoeast Mr. Ritchard Cameron; 
and stindrie oilier notorious traitors and'rebelk, 
and in looken of the said John t^reull’s guilt, 
he bes confessed the samen before the lords of 
his majesties privie council Throwe doeing 


* I have not met with any fhll account of 
the extent of the powers exercised or claimed by 
the Scotch Privy Council,and of the foundations 
of those powers respectively, whether presorip* 
tiou, act of parliament or usurpation. Sir 
George Mackenzie writes thus of the couih^H : 

The affairs of this, as of all other nations, 
are either such as concern the policy of the 
kingdom in general, or such as respect the dis- 
tributiDg of justice betwixt private parties. The 
policy of government of the kingdom is regu¬ 
lated by his majesty’s privy council, in which 
the chancellor is president, if be be present, 
but in his absence the president of the council 
presides. This office of president in the coun¬ 
cil is a distinct employment, and it gives hint 
the precedency from all tlic nobility. Tlienum¬ 
ber of this judicature is not definite, depending 
u(K)n his in^csty’s commission; but all the 
oilicers of state are members of it, rationeef* 
Jicii, It has its own signet, and its letters pass 
hy a bill subscrilied by any one of tiic council: 
upon which warrant the letters are, in their se¬ 
veral forms, extended and subscrilied by the 
clerk of the council, and they bear also to b« 

* ex delibei'ationc douiinonim sccreti cundtii.’ 
'They inimt he executed at least upon six free 
days, aud a full copy must lie given, because 
all diets here are peremptory and not with 
coDtinuntioD of daw; the reason whereof 
^ ut reus veniat ii^ructiis ad defendendum 
Whereas liefure tlie session, a short copy it 
sufiicient, jiecause the summons is given out 
to see, and a time allowed to answer. The diets 
are here so peremptory, that if the defender be 
cited to a day whereupon toe council sits not, 
if be appear at the day to which be is cited, 
and take instrumento at the council chamber, 
he will not be thereafLer obliged to attend, nor 
can be be denounced fugitive for being absents 
for Bedng it is peremptory against him, itns 
reaaenabto that it should be peremptory &r 
him. 

Where many parties are cited as defenders 
upon a bill to the council, any otte or two will 
be afiowed to answer for the rest, they findtag 
caution, and enacting themselves to be liable 
for whatever sfatdl Im decerned against those 
for whom they undertake: which privilege is 
granted if no {menial pumshment be oouoloded 



8TATO19UALS, 83 CuAlLsi fI. l€ti ^SpmiJl «a4 Ka‘pim. £7^ 

w^Kof^r one or oth^ of the deeds abd?e the erymes of treason, rdiiellioD and others 
nieiitipned, the saids John SpreuU and Robert above mentioiied, and are actors airt and |iarl 
‘Fersfusou have committed and are §^oilty of of tim satnen, which being found be ane 


a^inst the defenders; but if either the com* 
pwiiit conclude, or that the crime will in law 
infer a coi'i^ral puuisliment, then the offering 
to find caution to answer, a'ill not be aliowcd, 

* nam noxa caput s^ui debet,’ and no man 
^1 bind his body for another, ‘ nam nemo 

* est dominus sudrntn merobrorunii’ The par- 
oner may appear by his procurator, but the de¬ 
fender must either be present, or send a testifi- 
cate of his sickness upon soul and coniKsience: 
and yet it is the privilege of any counsellor, 
that lie may undertake to answer for any de¬ 
fender that is cited, quo cam the defender will 
not be uiilawed, or denounced fugitive upon his 
absence, but his defences will be received as if 
lie were present, nor can any bill for receiving 
a complaint, pass against a counsellor, but in 
presents. 

**' The council, by the first constitution, were 
only to take cognizance of what concerned the 
public peace, aud wei*e neither judges in civil 
cases, nor crime^ but in so far as tliese infringed 
upon, or were violations thereof: but now that 
judicature (b»th, uoder the notion of riots, and 
breaches of the public peace, bear too many 
causes civd and criminal.” 

After the union of the two crowns of Eng¬ 
land aud 8coUand, the govemineut of the latter 
eountry was, in the absence of its king, and the 
intervals of its parliament, administered merely 
by the privy council, of which Mr. Laing (Hist, 
vol. 4, ji. 19) observes, that being “ at once a 
court oi justice, and a council of state, it neces¬ 
sarily became tyrannical: thejudicial functions 
wci-e united with the executive jwwerfc of the 
state, and a legislative authority was not unfre- 
oueotly aasunicd.” He is of opinion too, that 
the expectation «jf obtaining, by means of this 
instrument, unrestrained by the control of par¬ 
liament, permanent possession of the govern¬ 
ment of Scotland, was the secret motive whicli 
induced Argyle and Que«|j|||^ry to support the 
projected imorporating uimm of'the two incni- 
bers of Oi*eat Britain. Such a hope, however, 
they wei-e not suffered to realize. The separate 
privy c^ooncil of Stotland was abolished by stat. 
a Ann. cli. 6. Of this event, Mr. Laing’s ac¬ 
count is as fellows ^ 

Tile union was not yet complete, unless 
the same govemineut were established in the 
united kingdoms, with the same laws against 
state crimes, The motives of the Scottish 
statesiniai in acceding to an union, to govei-n 
by means of the privy-council, exempt from 
the opposition of the counwy piiriy, or the con¬ 
trol of parliament, have been sufficiently ex¬ 
plained. A new commission was issued tor tlie 
privy-council, excluding auch as opposed the 
union. A subonliuate, yet distinct adminis- 
tiatiOn, was delegated by Godnlpldn, and en¬ 
grossed by dueensberry, St-ufield, Mar, and 
othan I through whom tdone access was ob¬ 


tained to the queen. Twenty«ftve metnbers, 
iriiicfly their owu creatures, were appointed 
commissioners to distribute the equivalent ao- 
cording to their instnictions; and as ftie writs 
weiHii directed, and the retuius made to the 
privy coaned, the managemenit of ekettons, 
and the nomiiiatioo of tlm ig p resen fe tives to 
both houses, were placed in tbeav hands. They 
promised Godolpbin the most anmseiTed si^ 
port; but the ^uadron^ P^urty applied to the 
wfaigs, to dissolve admimstratioii of the 
privy-council from which they were exchided 
themselves. [Cunningham, li. 71. 79.} Tte 
situation of Scotland would have been umnitely 
worse than before the union, if an institutioti 
were preserved which was at once a comt of 
justice, and a council of state, wherein pofi^ 
must ever predominate over the laws. While 
the legislature remained entire, its tqipressioa 
was restrained, but if a distinct administratioii 
were permitted to subsist, there was no power 
in the natiim to procure the redress of griev¬ 
ances from the British parliament: the com* 
plaints and the applications of the people waoW 
nave been inter^ted; and to suppress their 
murmurs, the privy-conncU must nave eooii 
degenerated into the tyranny practised in fermer 
reigns. [Hardwick’s State Papers, ii« 47S« 
Burnet, v. 300—78.] From the same drain** 
terested and enlightened views which |iror 
duced the union, the abrogation of the priyy«> 
council w'as concerted by lord Somers, with 
the principal wbigs. A bill was introduced to 
render the union more entire and complete# 
7’he same privy-council was propc^d for tbs 
whole island; me returns of elections were to 
be transferred to the sheriffs; and tlie juris¬ 
diction of tile Scottish oounoil was to be sup^ 
plied by justices of peace, an iustitutiou often 
attempted but never accomplished, and by re • 
gular circuits of the justiciaiy court, twice a 
year. The administration apposed the bih^ 
against which the Soottisb staftesmeii endea* 
voured to excite a clamour at home; but tbere^ 
the public discontent at the union was gratified 
by every disappointment which they sustainod# 
[Letters fr<>m tlie earl of Mar to his brother, 
MS. in the Archives of the faintly#] At ttiat 
distance from the sc^t of goveruroent, they 
maintained that the ^disaffection of the Hi^i- 
landers and principal fauiilies, incensed at an 
union, required the vigilant iuspection of tbe 
privy-council; Imt their real des^i was to re¬ 
tain the nation i» a miserable dependence ou 
themselves aud on the crown. Tbe antipatby 
to the union was expected to subrido tbe 
sooner, if every national distinction were once 
obliterated. An amendment, to prolong tbe 
duratiou of the privy-council till October, was 
rejected, as a device to secure tlie approaching 
elutions for a new uariiaiuent; and die first w 
May was prefixed mr its dissolutioti, tbit thp 
anniversary of the union might iittrdduce the 
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tb^ oug;tkt to be |i\}uisbe<) with furfhulture of 
lylir![ kftd, atMi to the terror of others 

to commit Uie ii^ bereafler. 

Perteit’er,—Sir (ieorjfc M*K.enzie of Rose- 
liaa^ hyour soveraifjae lord’s Advocate. 

Proc?«r«t in Deft nee for Spreuall.^^W 
Goorgfe Iioclvliurt, i^ir. Walter Pritio^lc, Mr. 
James Dues, Mr. Alexauder Swiaton, Mr. 
David Thoris. 

His Majesties produced a M arrand 

for perseweing John Spreull and Hoboil Fer- 
g'usou, whereof the tenor followes : 

Edinburgh, 9 June 1661. 

< The lords of his ItR^ty’s privie councill 
< doc ordoinc his uiajesties auvocat to persewe a 
* proces 0l‘ fori'aulturc against John Spreull 
‘ merchant in Hlas^owc, and Ilohert Ferguson 
^ of Letterpine, betbre the lords of liis majesties 
mstieiariCyfor wlitch this sliall be his tvarrand. 

‘ Estract by me.—*S/V stibscrihitur 

‘ W, Patkrson.* 

His Mjyesties Adpocof for obvialini; debnt, 
declares that be makes use of John .^preull’s 
confession, ly belled only asn tuean of probation 
to adminiculate, the otW probation to l>c led, 
but does not insist upon that of;r.fcssion at titis 
tynte, either as a cryine per fii\ nor as a snsifi- 
^ cient mean of probation, m iiiiout being admi- 
lyiculate as said is. 

Mr. Walter Pringle for the p.'^nnnl, aJlfdj^cs, 
denyinor always the lybcll aud the preteodit 
confession, that tlie]>anna11 cannot passe to the 
knowledge of ane inqueist, becanse it is of¬ 
fered to be proven, that he bcin*? examined be¬ 
fore the lords of his msyesties privit councill 
upon the same cryme, and having denyed the 
same, and all accession thereto, and thereafter 
thetortor* being adhibit to him, and having 

same government through the wdiole island. 
So variously are our feelings modified and af¬ 
fected by our personal interest, that the loss of 
a venerable institution was deplored bv those 
vho had sacrificed the constitution and the In¬ 
dependence of their country without a pang 
of regret. [Letters from the earl of Mar to his 
brother, MS.*] The concluding labours of the 
privy'-council were usetully employed in re- 
calbog the coin, and in altering its denomi¬ 
nation.” 

“ Torture,” says Mackenzie, “ is seldom used 
with us, b^ause some obstinate persons do 
oft times deny truth, whildt others who are frail 
and timorous, confess for fear what is not true. 
And it is competent to none, but to the council, 
or justices, to use torture in any case, and 
iberefore they found, that sir William Bal-. 
lenden, as a captain, could not torture, though 
it was alledgcd, that this was necessary some¬ 
times'frr knowing the motions of the enemy, 
and liniglit lie necessary and allowed in some 
caiteslo soldiers, for the good of the coinmon- 
And the council are ao tender in tor 
tare, that tboagh many presumptions were ad- 
duoim agahtft Gilee Tbyre, Engliahman, sas- 
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.eudured the samie two dbverail tymes, he con- 
stantlie denyed the cryme, and cons^uenilie, 
by the iawe of this, and all other nauons he 

pected of murder and adultery, they refused to 
toiture him, albeit it was pressed zealous!^ by 
his majesty’s advocate. 

It is a brocard amongst the doctors, that 
he who oilers to abide the torture) purges all 
other presumptions whicii can he adduced 
against him; and yet Alexander Kennedy 
being pursued for forging some bonds, and 
nothing being adduced lor pro\ing the crimes, 
save presumptions, offered to abide tlic torturCj 
blit this was refused. 

** Toiture likewise being adduced, purges 
all former presumptions which preceded the 
torture, if the person tortured deiij' w'hat was 
objected against him; but yet he may be put to 
the knowledge of an inquest, upon new pre- 
sum))tions, as was found after a learned dc- 
hate-iu the <t!ise of Toslweb, [8ee 3 Hume’s 
(Commentaries, 117 and 1!'{] who was tortured 
for tiio alledgcd burning the House of Frcn- 
draugiU, August for it was alledginl, that 
lortnre is intended for bringing the verity to 
light, and us he had been eoudt^mned, if he had 
«*oufL-st, so he should he assolied when he de¬ 
nies, else no man would endure the torture, if 
they were not pevsuudcd, that upon tl uul 
they slioiild he cleared, hut would oonfess, iind 
not 1 ‘udjiro so much torment unnece.^sarily; 
so that the inquisition would bo the occasion of 
much sin, and make men die with a lie in their 
mouth: end therefore torture is ealhtil ‘ prnbatio 
ultima,’ vid. Clar, quest. 64. \ct Spot, Max¬ 
well of Harrery, and oiliors, w cre condcMiined 
after torture, upon other probation than M as 
deduced before the tortui-e. 

“ 1 remember it was ilebatod in council, anno 
1666, if the West-country men who were con- 
deunicd for treason might after .sentence he 
tortured, for clearing who were their accom¬ 
plices; audit wns found that they could not, 
^ nam post condemnationem judices fuiicti sunt 
<ofHcia;’ yet all lawyers arc of opinion, that 
even after sentenof^^riminols may be tortured 
for knowing who liiwe the complices. 

One of the privileges of minors is, that 
they cannot be subjected to toi*tiire, lesttlie 
tendmess both of their age and jadgrm*at, 
make them fail i kws*ri5»va^aN» Itm»v ix 

it^urvA ^rm l/uCa^am Eclog. de quffst. 

cap. 9. ad. Yet L. 5, if.Me quest. Judges are 
discltarged only to torture such as are under 
fourteen. Persons very old were nut to 
be tortored, for the same reason, L. 6. fl‘. ad 
S. C. Sillan. Which was by some extended to 
women, sick persons, and* such as bad beeu 
eminent in any nation for learning or otlier 
arts; hut ail this is arbitrary with us. 

“ Those who torture, if the iierson tortured 
die, are punishable a.s murderers, but though 
they die not, yet by the civil law they were pu¬ 
nished ^ deportatione in insulam,’ or by banish¬ 
ment ; and with us they are punisbed^according 
to the quality of the crime.” 
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^nclC b« llttfmiAiaM Mr ccMMMdK ftr Ihc ttilMi MjpuM ii the piet^t eoiifesaMhi$ 4 y« 
MM crfWM Hfioa new ptiMim* And Mladit|Mio m aM adminicle of any otlieir |ifa* 
ffhMai hi* majelties advoMt dwlare» tiiat he batioii, which is to be ^oced, the prnncdl 


the subject of Tortufe, see m this Col - 
lecAlro, Rin> 3 *'n’s Preface, p. Vol. 1. p. 

505, 1S38, Vol. 2. pp. 774, Vol.’ 3, p. 
371. Vol. 6. p. 1217 ct seq. See, too, Hume’s 
Commentaries tm the Criminal Law of Scot¬ 
land, Vol. 2. chap. 12, s. 1. Mr. K(ise, in his 
“ Observations on Mr. Fox’s Historical Work” 
sect. 5. p. 179, mentions that two cases of Tor¬ 
ture occurred so lately as in the reig^n of Wil¬ 
liam the third. W {lie Proceedih^ in one of 
these cases he has pven the followings f f istoi^ 
from theHecords of the Scotch Privy Council: 

pROCEEDINOS RC8PSCTINO TIIK APPLICATION OF 

Torture in Scotland.^ August 4, 1690. 
Sr^cTUntj 

His Majesty’s Higfh L, Raith 
Cora. L.Cardross 

£. Drumlanrig Ii. Ruthven 

E. Arg^yle M. of Bnrligfh 

E. C’ranfurd P. l^d. Justice Clerk 

Pi. Southerland I^. Abcnichell 

K. E^'lintoni Laird of Orant 

JC, Mortone Laird of Blackbarony 

E. Cas«iils Laird of Le\ es 

E. liOthian Sir Georpc'Monro 

E. Forfat* J^aird of Brodie 

K. Leien Major Gen. M^Kay 

E. Kintoir 

Forasmuch as ther has been a treasonable 
and hellish plot contriverl and carried on against 
ther inades persons their government and their 
good subfccts within this aim! the Mighbouring 
nations; and tliat tlier is eviileut presumptions 
and documents that Henry ^avill Pain pri¬ 
soner within their castle of Edinburgh 
Kendall alias Morgan, Colin, John and Patfick 
Bells have been accessory to and in the know¬ 
ledge of sudi an unnatural and damnable con¬ 
spiracy : Tberelbrc, and for detecting and dis¬ 
covering thereof, ther maties liigh eoinmis- 
sioner and the loi'ds of MFy council! do or- 
daiue the Tortur to be the saids Henry 
Navill Pa» Kendall alias Morgan, 

Cohn, John, and Patrick Bells, in their own 
presence, or a Coin mittec to be appointed for 
that eHect (Bic. Bub.) Melvill, Crawriird, P. Ar- 
gyle, Boutherland, Jl^lintoane, Leveu, Forfar, 
CardrOBs, Uutbven, &dfour, G. Campbell, C. 
CaroubeU, A. Murray, J. Brodie, H. Mackay, 
G. Monro. 

At Edinburgh the 10th dpy of l^seember 1690 
yeers. 

Sederun/f 

E. Crawford P. L. Cardrosi 

£. Botttheduid L. Camicbaol 

£• Af ortoune L. Ravilrig 

AberuiMhaU 
E. Foliar L. FottnlaBball 

W Stair 

L. iUith WrJahnHaU 

VOL, X. 


The fuflowing letter direct from his majestid 
to tlie Privy 'Council! was read, ordered to be 
reeorded WMreof the tenor follows: 

Supra Bcritiitur. 

W. R. 

Right trusty and iatirely beloved cousins 
and councillor, right trusty aral right weell be¬ 
loved cousins and councillors, right trusty and 
wecll liclovfHl €:uusines and councillors, right 
trusty and w'eel beloveu councillors, and trostj 
and weell beloved councillors, wee greet you 
wecll. Whereas we have full assurance upog 
undeniable evidence of a horrid plott a^d con* 
spirary against our government, and the wbold 
settlement of,that our ancient kingdom, for ia>» 
trodocing the autboritie of the Late king James 
and Popery in tlicsc kingdoms, and settihg up 
ail intire new forme of government, whereof 
there has been several contrivers and managem; 
and Navill Pain, now piisoner in our castle of 
Edinbuigh, hath lykways been an instrument 
in that conspiracic, who having neither relation 
nor business in Scotland, went thither on pur«- 
pose to maintain a correspondence, and to 
gotiat and promott the plott: And it'being 
necessary for the security of our governmoBt, 
and the peace and satisfaction of our good sub¬ 
jects, 'that these foul designs he discovered: 
Therefore we doe require you to make all Iqgal 
inquirie into this matter I and vice bare trans- 
mitteil several papers and documeuts for yoqr 
information, some whereof have been redd 
amongst yon; and particularly wee doe re*- 
quire you to cxamiueNavill Penh strictly; aud 
in case he prove obstinate or disengemoM fhfit 
you proceed against him to torture, with aft 
uie rigour that the law allows in such, caiaiq; 
and not doubting your ready and vigorous ap¬ 
plications for the furder discovery of what so 
much concerns the public safety, vre^ bi^oa 
heailily fareweell. Given at our court at Ken- 
singtounc, the- 18tb day of November, land 
(1690) ami ninety years, and of our reign the 
second year. By hismajestv’seommaM (Bio 
Sub.) Melville, 

The lords of his majesty’s privie connofl doe 
heorby give order and warnuid; to UcBt. eel. 
James Murray, lieiH. governour of the castle 
of Edinburgj^, and in his absence the nixt eon* 
manding omc^ present, to bring along Navill 
Pain prisoner in the said castle, in presence 
of the prevost of Edinburgh aoe of the said 
lords their own number; and that under one 
sufficient guard and list the said Navill F^n in 
presence of the saids lords, without admiUiiig 
any person whatsoever to speak with him on 
the way ag he oomef from the said castle to 
the said lords, or in the Hid castle before ba 
come forth thereof. 

The above prisoner being brought to 
and being several times removed and eaBBd ip 
again, and baiog wied sevarsl quci|^.aB^ 
3 C 
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tbi^ he jHAy be hmsA agnkmt the re* 
lerenoe q[ jtny wOh pretendit coefteetoot •<>- 
waj'S aclmowMfpng it. 

a ooDspiracie aj^nat the t^foyernment, and for 
mtof^ the late kiofr James* fi hereof the 
eooBcirbad strange and evident preaujnptioos 
of his knowledge; he denied all knowledge of 
or^ accessione to the forc^aid conspiracie; and^ 
the coiincill having by the carle of Crafurd/ 
their president for the tyine, intimate to the 
prisoner that the councill has certain and suffi¬ 
cient evidences of bis knowledge of and enn- 
cerne in the plott and conspiracie, and therfor 
-required him to be ingenious and f^ank in his 
confessione/oyrwaves tlicy would (in respect 
of tlie great and clear evidences against him) 
put liim to the torture; and the prisoner hav¬ 
ing sail refused to make any acknowledgment, 
and in a boastiog inaner Ind them doc* with 
tiis body what they pleased; the council] re¬ 
solved to proceed to torture; but first called for 
and read at the board (the prisoner being re¬ 
moved) Bue former warrand of councill for 
putting this prisoner and others to torture, in 
respect of the evident presumptions against 
them, signed by their majesties commissioner 
and fifteen lords of councill of the 4th of Au- 
gust last. 

It being moved attthe barr, AVhethrr Navill 
Pain the prisoner in case of his disengenuity or 
refusal! to answer notu ithstauding of the tor¬ 
ture he is to be. put to this night, may he put 
to new torture tiie morrow; ihc same went to 
the vote, and carried in the affirmative, that 
be might be putt to the torture, again upon in¬ 
terrogators not coincident with these, which 
bo shall he this night interrogate upon. 

The prisoner. Being again brought in, was 
put to the torture or the thiimhidvins; and 
ticing examined upon several interrogators an* 
wer^ to the whole negati\e. 

December 1C, ICPO. 

D. HamiHounc P. D. Rnith 

E. Crafurd ' L. Cardross 

E. Ercol L. Rnviirig 

£. Mortoun JL. Aberurqiihall 

£. Forfar L. Pouutaiuhull 

Viset. Stair E. Blackbarroiiy 

Aneiit the Petitiitn given into the lords of 
their privy council he Francis i*uin 

mrvoy to Henry Nevill Pain, shewing that the 
pelitioner being informed that his said uncle 
was committed doss prisoucr after torture; 
and Uiat bis own )thysitians and chirurgions 
have not liberty to atuiul liirn, and seeing these 
circiiiostancei may endanger his life; and 
hugibly rra\ ing tlicir lr« to allow him 
4i^|;f|BefHe of open prisofte, and to allow Ivis 
phjsitianK and chirurgiuiis to aiteud 
Jiim, smee they only could know his coustitu- 
tione, tlm said (iBtition bears: The lords of 
t^ieir majesties privy councill having consideiv 
cd the fthove jietitione, they grant the desyre 
ihereof, and .allows the above IFenry Mevill 
Paineibe benefit of open pritoue, and allows his 


His MaJiiBTT’s AffvoUT answers to the 
first brsticb of the defence priVeo, that albeit, 
the pannall hade beta tortored, upon his acces- 

ordinary pbysitians and chirurgeons to attend 
liim ; the goveroour, lieut. govdnour^or other 
inferior officers of ttie said castle being always 
answerable for his safe custody. 

December 30,1690. 

Sederuntj 

D. Hamiltoune P. L. Cardross 

E. Crafurd L. Carmichaell 

E. Errol < L.' Kavilrig 

£. Cassils L. AlM^rurquhall 

£. Forfar ' D. Fountainliall 

Viset. Stair L. Blaokbarrony 

L. Raitli JLi. Stevciisone 

The following letter direct from his majeslie 
to the councell being this day read, was or¬ 
dered to be recorded, whereof the tenor follows: 

Subscritiitor 
W. R. 

Right trusty and entirely beloved coiisine 
and councillor, right trusty and right wocL lie - 
loved cousins and councillors*, ri^Rt trusty mid 
wed beloved cousins and oounciUoi-b, rigiit 
trusty and wcel beloved councilloi*s, and triisiy 
and .wed beloved councillors, ivee greet you 
wed. tVhereas we understand that Naiill 
Paine hath been most olislinatc and disinge- 
iiious, when examined you conceridug the 
late jjolt and conspiracy agait^bt us and our 
government, notwithstanding of our inclina¬ 
tions of favor toward him upon a true disco¬ 
very ; It is therefor our will and pleasure, and 
wee doe lieerby authorize and require > ou to 
cause secure him in closs prisone, and that nu 
pei'itoii be suflered to meet speck or com spend 
witji him in any manner of way, eveept his 
keeper, and also phiMtians and clururgions 
when allowetl by ^oa ; iiiiti! our furder ordtr; 
So not doubting y^ur ready comnliaiioe with 
these our coniiimi'ids, ivec bid you iicartily lure- 
wed. Oiven at our court at Kensiiigtouiie, 
the 2dd day of Deceuihcr Jiijvaj and ii} ntie. and 
of our reign the second v ear. By hjs inajestii's 
eommand (Sic Sub.) iut-.iAiLL. 

^'hc lords of their majesty’s privy council in 
oiledienee to and prosecution of his majesties 
comniands in his letter under his royail hand 
direct to them of the datj3 at Kensiiigtouiie, the 
23d day of December instant, authorising and 
recpiiring them to cause secure Navill Paine in 
cluss prisooe, and that no pt^rsoii be suflered to 
meet speek or correspond with him any man¬ 
ner of way except his ker^per and also ehiriir- 
gioDS and pbisitians when aiiovicd by the said 
lords, Doe hereby recommend to the gover¬ 
nor of tlm castle of Edinburgh where the said 
Navill I^uc is prisoner; and in absence of tlie 
governor they give order and warraiul to the 
I lieut. governor of the said castle, to ^cure the 
I said Navill l^iiie in doss prison; and dis- 
I chaiges thesu to suffer any persone to mec^ 
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ilion to Ihe cryines Itbclled, &n41ti 'lihe tortor 
hade detived the Kamc, yet that conid not 
ane atisolute tiberatlon of the fraimafty' 
no man’s o(vu pertinaciously and ohstinacie 

speek or correspond with him exo^t hii keeper, 
and also piiysitians <ind cliiruipipona when al* 
lowed by the said lords, until lits majesties fur* 
thcr pleasure.—f Sic nSuA.J Hatniltduii P. 

Crafurd, Knol, Stair, Roith, Cardross, 

Carmichael, C. Caiuphcli, A. Muiray. 

flume (Hist. vol. pp. 171, 17U, Editib. 
8vo. 1702) speaking* of the duke of York’s be- 
haTiouT during his abode in Scotland (what he 
says on the subject, is a'most sinking illustra¬ 
tion of the truth of Mr. Laing^’s remark cited iu 
a note to vol. 6, p. 135, of this Collection) after I 
saying that his treatment of the enthnsiasts 
was still somewhat rigorousadds, It is 
even asserted tliat lie sornetiiiies assisted at the 
torture of criminals, and looked on with tran¬ 
quillity us if he were considering some curious 
experiment. ” Iu the note he refers to 1 Burnet 
5fl3 (see the passage quoted vol. 6, p. 1222) 
and to 2 Wodrow, 169. He says, “ this last au¬ 
thor, wi )0 is mucli iiic better authority, men¬ 
tions only one instance, that of Spreul, which 
seems to have been an extraordinary one.” I 
confess I am in doubt what is here meant by 
“ extraordinary iiiKlance.” Mr. Laing’s obser¬ 
vation upon this matter is valuable, and exhi¬ 
bits a curious instance of the disingenuousness 
of sir .Tohn Dahymplc. 

Hume considers Spreule’s as an extraor' 
dinary case. He was examined on the ordi¬ 
nary questions—was Sharp’s death murder? 
6cc. and on an imaginary plot to blow up the 
palace together with the <mkc. Dalrymple in¬ 
forms us that Wodrow had gained credit by 
appealing to the council records, wliich he, sir 
John, had examined, but ioiind no reason for 
the imputation that the dui..e attended when 
8preulc was tortured. In tlic tirst tdace, al¬ 
though the acts of council, in which its pro¬ 
ceedings were never inserted, are still preserved, 
the council records from 1C78 to August 1682, 
though inspected by Wodrow, have been aiiiiss- 
itigfrom the public offices above fourscore years. 
S^ondly, Wodrow does not appeal to the coun¬ 
cil recunl, but to the more unsuspicious testi¬ 
mony of Spreule Iiimself, who was alive when 
he wrote. The council record is transcribed 
by Wodrow; but as the duke’s attendance was 
voluntary, his name is not inserted in the coiii- 
mittee appointed to su|ierinteud the toilure.” 

In this place it may be excusable to resume 
the topic ofBumet’s veracity, ill proof of which 
I have ju^ dow fallen upon a remarkable tes- 
umouy. The bishop (See vol. 5, p. 1504) and 
after him Mr. Laiiig (see vol, 6, p. 1371,) re¬ 
late, that the conviction of the marquis of Ar> 
gyle was produced by a base periidioiis com* 
municatien by Monk of some letters written to 
him by Argyie. Mr. lining (note 1,) at ttie end 
of the fourth volume of his History, asserts 
Abe truth of this fact, and in refutation of an 


thiHiy bMf adfantage to him, andthqt wat 
notofftyto moke disingenuitie a remission, but 
was a 'way to tein|it and invite all panuatls sud ' 
irriminolts lutoiiceak truth by ther ob^itmacie, 

objection which had been made in the Biogra- 
phia to the statement, he corroborates the re- 
tereuce to Burnet by others, and then adds the 
.testimony in lavour of Buniet which 1 have 
transcribed into this Work. vol. 8, p. 135. 

Since the publication of Mr. Latin’s History, 
Mr. Rose has in his ** Observations on* Mr. 
Fox’s Historical Work,” objected to the evi* 
dence of Monk’s base interposition against Ar* 
gyle. It is always, curious and 1 think al¬ 
ways useful, to shew bowthe truth Will escape 
the most sagacious minds wliich are disposed 
to rely too much on speculative arguments in 
contradiction to testimony. 1 thereibre in.sprt 
the whole which Mr. Rose states, and then 
subjoin a. most indisputable proof that biahop 
Burnet’s representation is not ialse. 

s 

The following are Mr. Rose’s reasonings 
and evidences : 

CilAKGe AGAINST MoXK OF HAVING FURNISHED 

FiVir.ENCE FOR THE CuNVlCTlON OP THE 

Marucjs of Argyll. 

On considering the evidence accessible to 
every one, when Mr. Fox wrote, respecting 
the share Monk is represented to have had in the 
death of the marquis of Argyle, it will he found 
that the charge a^in.st him tor so infamous an 
act rested, as has been observed, on the assertion 
of bishop Burnet, which appsars to have been 
satibfactoriry refuted by doctor Campbell, wiio^ 
notwithstanding his political principles, was 
most zealously attached to the family of Ar- 
gy le. 1 n his Lives of the Admirals, lie states, in 
coutradictiuii to the bishop, that the fact cannot 
be true; in support oi‘ vv hich he adduces rea¬ 
sons, referring to prools not only of Monk’s in¬ 
nocence as to that chai*ge, hui of bis being an 
advorule for mercy even to the regicides ; and 
fiirtlitr argumeuts, Mith reference to autho¬ 
rities, are adduced by the same author, in the 
article of Camplioll (Archibalti) marquis of Ar¬ 
gyle, in the Biographia briUuinica, to, prove 
the falsehood of the charge. 

“ Wodrow, an historian zealously aUaclied to 
the Presbyterian cause, who lived so*>n after 
the evem, and was remarkably industrious in 
searching records, and collecting luiecdutes, 
especially such as affected leaders in that party, 
is entirely .silent on the ptunt. The reliance, 
however, placed by Mr. Fox on tins anecdote 
apjieared to call for a f urther attentive inves¬ 
tigation, in order to ascertain the truth or liilse- 
IwMid of it. Without resting, ihrrcfu-e, on the 
imiustry which had betni applied formerly, a 
ddigcDt search was fii-st made aniongsiihe re¬ 
cords of the parliament, the council, and the 
Justiciary in fticutland, to discover uJietJitT any 
trace of the fact allcxiged could />c met with in 
ttho prooefiiiiuga <<n the trial of th* marquis: 
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which wfMild be eictnennetic prtjivlicielU both 
^ the interest of the coramonwcallli in the 
4i^overie of to the souls Bud 

eonsoieikces of eryminsls ki denying oJistiiJatIkL 


Cher eosmsieBt 4lie tertor import m 

kweaey samOiea OfmpiiHir^tioii of ipnodenoe^ 
> ot adumbratwin feiitatep apeoMm but sb it 
is that in iawe pneswaptiuMMi eattebeUluaioff 


Inst a chaam in tht^sc?. pcrUnls render^Ml that 
search inefibctual. Keciuirse was next bad to 
a collection of all the publkatioiis dming the 
ptril war, and some years after the rcstoi'alioii, 
SBpposed to he complete; scFcral of thein 
^tten after the di^th of the martpiis. Mid 
aome by jiersons uevoted te his nu'inory; 
giving acc4>unts of w hat anoifi iutcrestiog’ 
respecting him, and of n liot passed at liis ArUd, 
and to his latest inomcnts: in no one of w-Licit 
is tlierc the remotest allusion to papers of any 
sort having been read, previously to passing 
aentenoe on him, in aggravatiaii of Ids oifeace. 

** No better success atten^d a most diiigeot 
search in a collection of the hooks aud patHpli- 
lets, prufted in the Feigns of king Clunies die 
andsocond, presoutedby Ins Majesty te the 
British jtiuseinn, in which tliere are no less 
ahan seven dtftcrent tracts respecting the trial 
«and execution of tho inanpiis, published in 
London and Edinhiirgh in Kid 1; one intituled 
the last jo’ocecdings against him, ‘ (‘Oiituiniug, 

• inter €iiia^ a speech of his, in which he ex- 

• pressly denies having hud any epistolary 
‘ iiittircuursti with Ciomwell, or any of that 

• sectarious army.’ 

“ The inquiry, however, did not end tlicrc. 
Thnrloc’s State Kapci'j* having been velcrred to 
in the Biog raphia Biitaunica on the subject, an 
expujiiiation was inudc througii that v<iluiui- 
uoas collection, w (letlicr tliorc had been any 
romnumicntimi brtw^'en the marquis ol'Argyh; 
;aad MV>uk ; but iiuthing of the sort could be 
ibunif; on tlic contrary, there is, besides the 
ptissctgc's referrtjd to in the Biogra{diia, the 
Leads of a discourse hctwccMi the exiled king 
and Ooii John of Austria, on the statt of Scut- 
land in the end of IG.'id, which alhird strong 
presunsptne evidence that no confid'niti^ 
lerfevs, i‘v,pee:ally of such high iiiiportfiiicc to 
ihe wi'itiM as liiuse alluded to, were written by 
tllC luarqiiis. 

“ Skkhner, cl:.i.p!ain to Monk, in his Lifts oi'thc 
4»<*n(;ral, who w oidd nut hto e ventured to make 
a fuls«; v-issertioii, ut a time when the means of 
coiUnidichiig it v t re in the hands of every one, 
in giving an awouiit of tlie Trial of the Itegi- i 
cicics, says, * In th^. number of the coiumis- 
* * sioiiere, the <luke of Alboniarlc was one; 

* wherein h\' <ya\c the work one of the great- ^ 

* cfit instances of his nmderation; for, though . 
‘ he knew more of the guilt and practices of 
^ tfacLC n iininal", tiian must of tfaosKi whoisat iwi 

* the'bench, and sorn-,* of them liuil been hi«! 

* grentest aivd ftiOiiit ii.\ etcrate enemies, yotin* 
^ iiggriavated nothing nivainst tk rn; hut left i 
^ tliem to a fair trial, and ilu* motiuids of their 
*‘Owii defence; when he could have offered 

* aaattcr agahist some of them th»it would have 
pressed ibetil liarder: and, by a gnneroufi 

^ way of fbrgit^g injuries, he had a little he- 

* fete wet Ibe iitbefBiir Arthur iiuiKdiigge, 


^ and Afterwards procured Ihu eftalia elao, by 
< aw«ii^ a pTMwiiie made io Mai, when lliOFt 

* w as 00 man amadg them aU wha had mere 

* maUA!k)iiKly exiiesed or traduced him 

Id opdoi>.bowever, to leave no aoitrce of in- 
foriiiatiou iifitried, recourse was iMMhbtfit of all, 
to tJic newspapers of the time, in which paiti- 
cuiar ncooiuts of the proceedings on t]ie trial of 
tlie marquis at Edinburgh were given from 
day to day ; but not a syllable of the pretended 
communication made by Monk is to be found iu 
them. It is hardly possible to conceive that 
stronger evidence coUld be found in any case to 
establish a negative, than is here produced to 
prove tlie falsehood of the bishop’s charge. 
>Vc must therefore believe, that if Mr. Fox bad 
informed himself fully on the subject, he would 
have been induced to forbear the positive con¬ 
demnation of Monk, aud the consequent sevgjra 
censure upon him.” 

And in his Ap|)endix, Mr. Bose inserts the 
following Articles: 

ttiiruTATifw of Bp. Humet’s Charge against 
Monk, that hr produr ed confidential Let- 
trrs of the Marquifc of Argyle on his Trials 
which led to Ins C/OiidcmnatKia. Frau 
the Biogn pliia BrLtaaaica. 

It is very clear, that wliat bishop Burnet 
relates, concerning the transactions of these 
tiiue.s, he must have rcH^eivisl from other 
people, and that several years after ; for at the 
time of the inari|iiis of Argylc’e death, hecoOid 
not be mwh above eighteen years old ; we 
need not wonder, therefore, that in the cir¬ 
cumstances rduting m great events, liefone 
those times, in which be came to have a shaixt 
ill business, he miglit be luisitifornied, for tlml 
is all, that either is or oi^lit to l>c cqiitended 
for, on this occasion. Alter giv ing us an ac¬ 
count of a very learned sfK:ecdi prepared by 
the curl oi‘ Loudon^ and whieJi Cniufurd tcifs 
us, was spukou by him lu justification of tlie 
marquis, the bishop proceeds thus: < IwiL 
‘ wliilnil was very doubtful, how it would have 
‘ gone, Mo.ik by an inexcusable baseness Imd 
‘ searched among his letters and found sauia 

* that were writ by Argy le to lijmseU^ thal 
‘ were hearty and zealous on their side. 

< he sent down to Sciotland. And afftcr they 
‘ w'oiv read in parliament, k oouUI natbepre- 

* tondwi, tluMt his cnm^iliancc was foigiMil «r 
\ ‘ e\U>i:tad imu him. Every body hliMii&d 
, * Monk for aciMling these down, aiiioe it dm 
i ^ betraying Ute-.couiideiKKi Ijhat thay tbes titled 

^ in. wert' sent by an express, and cama 

' ^ ie tlieeari of Middliaon adVer afae jparliameul 
( was engaged in 4be debate. So tie nrdeved 

< the JeUci« to he read. This wee mneti 

I < hlanicd as ooiiirary to abe 4aws juatioe, 
fwAtaiiBii sm ctowd ibeth aidii. Baa 
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hj detar |»rot»tlioii < et eelit |»reiuiii|itio verU 

* Utw,^ an ih^t by tbe sane ooueqiMmc^ tortar 
can l*c taken off by a elear probaiioBt m pro- 
•wptjoas caa lie, and jiYdgee and mjigiiferat «9 

* tlie fecMljaff of them jsileiioed aU ^rther de- 

* IjAlf*. AH hie friendi went out: aad be was 

* condfHuoed as guiky of treaaaa. The mar- 
‘ quia of Montrose only refused to vote, lie 

* owned he had too mueb rcseiAmant to jud([;{B 

* in that matter. It was diesig^ned he should be 

* banff^ed as the marquis of Montrose bad been; 

' but it wasoamed, that he should be beheaded, 

* and ibat his head should beset up w-here lord 

* Montrose’s bad been set.’ It is eTideut from 
henoe, that if our author’s account of the 
matter ho rigiit, the asai'quis of Ar^yle had 
nothing to ooRi^ain of, lev these letters sent 
down by Monk fixed the fact so fully upon him, 
that even his friends gave up his defence, and 
withdrew. Bat the nianiuis, when he received 
aenteoce, as wdlns inthc whoie oourse of his 
tkfence, insisted, that be had cooiplted no far¬ 
ther than otiicr people bad done who were 
then bis judges; and Uie same thing be says in 
his speech *, and lienee it is, that I am apt to 
bHierc,tbat there is some uuttake or niisa{)- 
pridhousiou in this maltfj**; and tliat though 
Monk might give hi« assistattce to rain a man 
whose abilities Uc might fear, and whose in- 
fitiem'e Iw vtary a ell knew; yet be nei- 
liier sent down any taidi leOers, mr had any 
such to send ; .and in support of ibis o|wion, 1 
shall affer my reasons, and draw them iuto the 
iian^W’est compass possible. 1. This matter 
was very naivowly looked into at the thuc it 
l^peu^ ; has veny carefully riilevied 
sincA*; and aioeouiite of it hate been given by 
petwms of 4ppposite sentiments ; y^t none of 
these Aiieiiiioin Monk’s letters. Tne great ini- 
nistei's of those Clines, and tliose who were 
deepest iu the taking the marquis’s Life, re- 
mtwod, as far as they were able,all the aumitos 
relating to bis projDess, which they would not 
have dope, bad lie been convicted on the tes • 
tianouy of these letters, because, the reoordiiig 
theui 'had justified their proceedingB. AU 
tilings tending' to justify the bringiiig the mar¬ 
quis to a trial ; oondeaimog and putting him 
todealli, wei« cnnefuUy pubUshod in Eng¬ 
land, as biahofi Inrauel shows vei^ largely ; 
hut ^utliiug is said of these letters, idir 
Gopiige MaukeRxte 'wrote a vtoditiiikion of the 
government of king Charles 2, in Scotland, in 
which he passes over entirely this wholetrans- 
ttrtiou, whidi «ura1y 4te would not luivadoiie, 
if jh QQutd haiFe been eoieasily viudicatetb as 
by Iranaoi'thing these letters. Mr. Wodrow 
mloittedAwcry ti^gheoQA^ meet whU re¬ 
lating to tMs|woQesB, ittdiiAS preaervied the 
liautes of the watnoaaes that proved the nior- 
ttoish oomphaace, hut he oays nothmg of 
alouk’s kstteas, aeilher ia dbene a oydlaible of 
ibfun in tlie ttUito Trhds, eicMt the tean- 
oerihing this pasaaf^dcomboibop fiumet. if. 

he nrnfnattoBtwjth WhAmt nortttf 
the hidkipkB a oramrt ; dhr ho oho 


being obleiilged and forced for the publkdt gooff 
tp putt persona suspect of guilt to tortor, boyro 
spoil they are apprehcmlit ihr preventing 
fiupder danger. If this tortor be way of inqult 

king instracted his commissioner not to pror 
ceed to sentenc^, or at least to exeeutioti, 
till he hod reviewed the proceedings ; fur 
which there bad been do occhsIod if the king 
bad known any ibttig of those loud's, sku^ 
what satisfied the marquis’s fl’ieuils as to iiis 
guilt, would undoubtedly have satisfi.ed bio 
majesty also upon tliat subject. III. There are 
some circumstances iu the account this prei^ 
gives of the marquis, which may emy in*' 
dufse us to believe, that be might be misted in 
regard to his story. As for instance,’be men<r 
Uons his being upon HI terms with bis son feird 
Lome, and having actually had tbrmghts of 
disiulicriting him. Under the usurpation, it 
was necessary for tlie marquis to disclaim 
the conduct of lord Lome tor his own safety 
and pivservaiion ; but this never deceived ites 
people HI power; and therefore it is strange^ 
that it siiould impose upon the bishop, lo the 
marqais’s advice to hhi son and to the rest of 
his cliildrcu, there is nothing that looks that 
wav ; and to the uext article, wediall see, that 
loril Lome's 2 eal fur bis father, had li^ to 
have coat him his own life, as the luarquis’u 
coming to Loudon on his son’s letter, actually 
cost him bis. Tlie bishop s^ieuks of au 
attempt made by the marcjuis to make hit 
escape out of llie ca.stle ; but he says, that 
foariiig it might hasten his execution, his 
bf’nrt failed him. It i.s not easy to cunccjvc 
how ibis can be leconciled to the story of 
Monk’s letters. Before tliey carru', the bishop 
tells us the affair was very doubtful, and iu 
such a situation, it is not probable the luarqnit 
would attempt an escape. After sentence was 
passed he never was in the' castle, and conse¬ 
quently could have no opportunity of csrapuig 
from thence. It is however true, that he really 
intended au escajie from the castle, aud was 
once in complete disguise for that purpose, bul 
laid aside bis de.sign, because he would not 
desert tlie sentiments which lie had espOMsed- 
Me chose rattier to die like an honest loau, 
than to draw an inipiitatioii of guilt upgu 
his character hy flight; but his conduct would 
have been absurd, if his letters to Monk had 
proved |;iiai already guilty, or even if be hnew 
such letters had Im^i in Monk’s [low er. , The 
bishop says expressly, that the marquis wrote 
his letter to the king the day before hi$ exe¬ 
cution ; the letter itself slievvs, tiiat tbc mar¬ 
quis wrote it .that very day. It secigs ithoce- 
fore possible, that bishop having this ac- 
count fiiftm <SQBAC good hand, in bis «piiiion, 
might aet k down witbeyat oonsidoriug it rery 
caoefully. I¥. W« have many ihiogs said by 
Oterandoii aud Eehard of tlie marquise’s cor- 
Feapondenoc wit^i Craiuwdl and sir Henry 

VaDe,alMMich neitUiir have voiidisafod us -any 

proofs. Kiii the udier hand, Whitclocite and 
fdhar wckaitf on tlialjide, gtee bin quite aito 
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3IUUU .>uuuiii ineciua aii.iuiUTe proDuiii’ii) iir;ii 

it hehjoved neccSiiarUe to folio we that ekher 
the lua^'istrat should he forced to leafe cryines 
undiscovered, by not putting persons suspect 

ther chai’actcr, ami represfut him as a person 
aWtiys suspected aud divnded. We have of 
late years had preat ili^co'cries made of the 
con-espoii deuce under Croniwelfs governnient; 
all which dearly proves tliat the marquis of 
Arg'ylc was never considered in any other light 
than that of a concealed royalist, as his sun, 
the lord Lorne, was a dedured one. There 
is a letter of his to king ('harlcs 2, whk?h I 
have seen, and is now in"print, that proves he 
had a ei-eat rtirrespondence with king Charles 
1; and in which he tells the king, that no 
body could restore him but the IVesbyterians; 
which the king afterwards found tp bc true. 
V. Lastly, Tt is so far from being a fact, 
that he had any close connection w ith Monk 
in the management of adoirs, while he go> 
verned Scotland, that 1 am able to prove he was 
his mortal enemy, and represented him in the 
blackest colours to both the protectors. He 
accused him to Oliver as not deserving the 
mon^' that was paid him as a debt for 
maintaining the Scots troofis in Indand upon 
the credit of the public faith ; and the follow¬ 
ing letter will fully shew, that he did not con¬ 
sider his going up to Richard’s parliament as 
a compliance witli that government, but as an 
endeavour to overtuiTi it. This letter is di¬ 
rected to Thurloe, and runs thus : 

‘ My Lord; 

* My ford keeper nml myself have done our 

* l)e.<it to get those men chostui you have wrote 

* for ; but my loril of Argyle and some others 

* w hom my lord keeper w ill acquaint you with, 
*ha\c ctnicavoured all they can to gel all 
‘ Sf^etebmen chosen, lint, I doubt not, but 

* there will he Ihvcc chosen of those five you 

* sent the names of; and 1 have taken care, 

* that as many as come ont of this eouinry, 

* shall l»c there w ith the first: and if ihe writs 
‘ come in lime, which I hope they w ill, they 
‘ shall be all sent Vi Dr. (Uat ges. The marquis 
‘ of Argyh: himself eiidoavoiirs to be clio.scii, 

' notwithstatidiDg he is sheriff of Argyleshia* ^ 

* neither do I guess hr will do his higliuess’s 
< interest any good ; hut when my lord keeper 

* comes up, he shall accpiaitit you with the 

* business. Which is all at prcM^nt from 

■ * Vour lordship’s very humble servant, 

* GroRGE Monlk.* 

• Dalkeith^ Dec. ao, lt)58.’ 

From Dr. CamphelPi Lifts of the AUtnita/s. 

** Bol" the bishop is not content wilh liarely 
charactering this noble person, he chargee 
him wkhtliree glaring crimes; which as they 
relate to the most eminent actions of his life, 
ireeba]! briefly consider. The first is the mur- 
tlcr of the marejuisof Argylc. I'his nobleman 
iW questioned before the parliament of Scot- 
labd^fcr concurring with the late rebellious 


lu vuc vururr, or snoutu oe lorceu to ausoive pan- 
nails, anil enffer them to remain nnpuiiished, 
and goe louse'in the common wealth, by want¬ 
ing the future opportunitie of leading a just 

powers. He pleaded, that he complied with 
them only, and made a very strong ilefencc : 
but the bishop says tlnit Monk, having several 
lettei-s^of his, which fully shew'ed that his in- 
cliiiHtions us well as his actions were witli the 
prevailing party; he sent these down, which 
were road in parliament, and by this breach of 
private friinnisliip he brought the marquis to the 
block. Now to this I say, that the iket can¬ 
not be true for many reasons: 1 shall nreutioii 
only a few. First, the marquis in his defence 
complains, that he was surprized into being 
present at Oliver’s < pmclainalioif as protector, 
by general Monk’s sending for him to the 
council, without letting him know what was 
to be done. Would he have complained of 
this, and have passed by the letters ; or would 
not this complaint have been ridiculous if there 
had been any such letters? {Second,—^I’bc 
marquis died w'ith an appeal to God for the sin¬ 
cerity ofliis defence, and wrote a letter to the 
king^ affirming the same thing, a copy of which 
I have seen. Would sn wise a man, as the 
marquis certainly was, have done this, if, as 
Burnet says, lus own letters had made the thing 
NO plain, that his friends had nothing to say ? 
Third,—This iloes not at all agree with Monk’s 
character. He was an advocate for mercy to 
the n'gicides in the House of Lord^,; he* was 
silent on the bench at the Old Bailey, when 
comiiiibsioneil to try them ; and, whicli ismnclt 
more to the purpose, be saved sir Arthur Has- 
]erig’.s life and estate, (the bitterest personal 
enuiiiy he had in the worltl) by owning a pro¬ 
mise to him, w'bicli some say he never made. 
This seems to sliew him of no lictra\ iiig spirit. 
Fourth.—^I'hen; w'as no oeeiision for AigyJe to 
write any .such Jettei-s, for Monk never was jn 
Knglund after Oliver hecaino protector; and it 
is iiard to understand, why the maiqiiis should 
apply to him in Scotland, when he could so 
easily have uiuliciice of Cromwell in London 
where he often was. Fifth.—But the thing 
is now out of doubt; for by the publication 
of Thurloe’s paprs it appears, tliat Monk never 
considered the murquis in this light, but always 
repre.«ented him as a secret friemlto the king 
and an active enemy to tiui proUictor’s govern- 
uient” 

In direct and complete contradiction to all 
thiR, 8ir George Mackenzie, who had been 
one of the procurators for the marquis of Ar- 
gyli^y fke Life of Sir George Mackenzie 
prefixed to his Woiks) exprttssly says, (Laws 
and. Customs of Scotland in Matters Criminal, 
Part 2, Tit. 25. S. 13.) marquis of 

Af^fyle was convicted of treason upon letters 
written by him to general Moiikj these let¬ 
ters being only subscribed by bun ,and not 
holograph, and the subscription having been 
proved ’ per comparationein titararum’ wliich 
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^ probation an^ainst thcuu^ and could (bcr be any 
'tlniig^ inoreubsuixl or inconvenient for aocictie, 
os that if a j)erson bein^ iustantiie taken for 
burning* u toiiii, tliougli fie should deny (when 
it was nece&sar to discover the truth by a pre- 
imratorietryall) should notwithslandiiig be con¬ 
vict, upon a clear and palpable probation, of 
wliirli no man alive could doubt, and howe 
terrible a thing would it be to the coiuhionin> 
tcresl of that ]dace, to sec this man who had 
burnt the capitull city of the kingdome, eflcr 
the same could be cicarlie proven against him, 
going up and down at his libertie, be<*ause he 
hade bein so obilurat a rascnll as to have deuy- 
cd a [)a1pable, and clear truth wlien he was 
putt to the questiop, therefor. Wheras many 
wicked persons, might and would be tempted 
to escape by this doctrine, so on the other hand 
neilher the common wealth, in geuerall, nor 
any honest man in particular, could suffer 
any detriinent or hurt by tiie position, laid doun 
by' his miijeslies udvoeat, wliicli asserts only, 
that no man cane bt^ put to a tryall, efter tortor 
upon iuditia cunjcciura:, or presumptions, 
which his majesties advocate confesses, are 

were \ery hard in otlier cases, seeing ‘ com> 

^ paratio iitcianiuf is but a presumption, and 
mens liands. uic ontlmes and easily imitated, 
and mail’s writ wdl differ from itself at se¬ 
veral occasions.” 

Mr. Laing, who had in his History noticed 
this transaction before the ]mblioatioii of Mr. 
Rose’s work, observes (4 Hist. 3^0) “ The hu¬ 
manity of William was desirous rather to pre¬ 
vent tiian to punish their designs [the plots of 
Sir dames Montgpmery and his associates] 
and there are few examples in history of a 
idotso extensive, detected and suppi*esscd with¬ 
out a single exv'cution.’' And he concludes 
Ills tenth hook by remarking, “ tliat notwith¬ 
standing the inccKsant plots and cinisjiiracies of 
the Jacobites, and the jealous fears that inva¬ 
riably render new goienimcnts rigid and cruel, 
n<*t a single ])crsoii punished on the scaflbld, 
nor was there a noble fninilv in'Seut]ar;d mined 
by forfeitures during his icnient rngn.” 

July 33, l<3y4. The follov.ing act of council 
was made, “ AVhrreas the hoots were the or¬ 
dinary way to expiscate inatb rs relating to 
the govcrnmcDl, and that tluVe is now anew 
iiiveiitioTi called the thuiubkins, which will he 
very eflcelual to the purpose and liileiii fore- 
said, i he lords of liis majesty’s privy council 
do tlirrclure ordaiu, thsit when any person 
shall, by their order, be put to the torture, the 
paid hoots and thumlikins both be applied to 
them, «s it shall b<* found fit and coiivcnknt.” 
2 Crookshanks’s Ilisiory', p. 237. 

At ilietirnc of flic Hevolution, the meeting of 
the estates of the kingdom of Scot land, in their 
Declaration, roataining the Claim of Uight, and 
the offer of the crown to their mojesties king 
William and queen Mary (act 13) Declare, 
that the using of torture without evidence, or 
in ordinary crimes, is contrary to Iavf% 


fidliepurg«l and taken ofFhy a precedingtortor. 
Bui this will be a voric clear m ay, lykewayei 
to encourage a man to confes.^ that which is 
the truth, and uo more, because they will knowe 
that though they should deny obstinatlii; on 
the tortor, ther obstinacie cfoiUl bt; of no ad¬ 
vantage to them, nor secure them against a 
clear subseqiieul probation. 

.3do. His majesty''* advocat docs assert that 
the most can be pleadit in law upon that 
ground, is that no man be tried upon the prin¬ 
cipal and cliicff puynts for which he was tor- 
tored.' But so it is*that the paiiAall w'as never 
tortored upon the same poynts for w'hich he is 
nt>we to be tryed, for he was then only tovtored 
upon his accession to the king’s excommunica¬ 
tion, his correspondence wdth Cargill, and wifh 
the rebells in Holland and Ireland, and bis 
being in accession to the keeping his majestib 
out of the proclamation, and abuseing Mr. 
Welsh upon that account. Whereas he nowe 
only to he tryed for his being in armes with 
the rehells at Dothwelbridge, Hamilton muir, 
and other places in and about that place, and 
tyme, which are points absolutlie different from 
these for which he was subjected to tortor. 

3o. All that cane be pleadit in such a case 
that wher a person tortored denys upon the 
iortOT he ought not thereafter to he tryed ex 
eodem capile. Because ther by a denyall h« 
clears himself and the judges, but this pannall 
w'ould never deny upon the tortor nora^new- 
Icdge the judges, but continued in aue insuper¬ 
able obstinacie. 

4to. Thor could be no necessity to examine 
tlie pannall upon liis accession luerelie upon 
this rebellion and bis bring at Bothwellbridge, 
and the places adjacent, because it is offered 
to lie proven that previoiislie to Iiis tortor li« 
confest his cry me rlearlie and liquidlie. 

Sir George JjOckhart for Ihe pannall duplys, 
that the d^'leiice liiimbiie offered to the lords 
of justiciary in behalf of tlie pannall is in it^lf 
so iinanswerablie foundit upon the cominou 
lawr, the lawe and custome of nations, and the 
opinion of the most eminent criminalists extant 
and the practice of the most famous tribuualU 
iu piurope, that it neither is nor cntie be eleidit 
by the pretences insisted on in the replye mado 
be his majesties advocat to the said defence, for 
Imo. It is not controverted, but if the accuser 
ill a criminal! lybell, of w hatever nature or pur¬ 
port tlie same be of, doe only make Ui^e of a 
jireuiJinptire probation without sul^ecting the 
pannall to tortor, the lawe iu that case consi. 
dci*s the concourse of adminicles aud presump¬ 
tions adduced be the accuser and uifered iivbe- 
half of‘ the pannall. And then the rule iorlawe 
insisted on by my lord advocat precedes the 
‘ presumptio cedit veritati* according to the 
pregnancic of . the adminicles or presuniptious 
urged aud made use of in behalf of or j^ainst the 
pannall; but when the accuser in criminall ly* 
bells, not trusting to any jirobation that he i* 
able to adduce, against the pannall, does t^un*e 
to and stake u^e of lijo extra«>riliuiry ruined^e 
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ef tortor, as medium cxplorandi ct mdaguTi^t 
Ttritdtnn, iii which lortor, as being* that which 
the lawe looks. Upon to be nsfrugilisj and by 
which the innocent is as ott opprest as nocency 
discovered, in that case tljo common principles 
of lawe and the custonies of nations has pre- 
oeedit with that rqualitic of justice, that as in 
case ane iniiocont person forced by the extre- 
nitie and violence^ of the hntoi’ to confesse tlie 
Cry me behooved to, be comh^ineil upon that 
confession, so the paritie of reason and the 
eqoalitie of justice does absolutlie requyrC that 
if the person subjected to tortor ‘ patientia sua 

* vicerit rim tormentorum absolreiidus est non 
< solimi ab instantia sed etinm a crimine,’ and the 
reason is most evident, because the accnser by 
recuiiingf to that extraordinary and snbsidiane 
remedie of tortor, does place *^thc whole ti^or 
and efihet of the affaire upon what ahal) be the 
effect of the tortor, and that whither the pt^rson 
•libjected to the tortor ronfesse the crime and 
be condemned, nr by indiireiu^ the violence or 
tortor pur^ all inuner Of probation that was 
competent a'^ainst him as to the said cry me. 

fido. It is true that if eithei' the judj^c com¬ 
petent or the persewer of the accusation doe 
not subject the pannal to the tortor, nor inter- 
jrocfftte him in the tortor * super ipso (nrimine et 

* facto’ {vrincipalie biitonly (as lawyers expresse 
it) ^ pro nlteriorc veritate indigamla as super 

* mandatorihuR et adjutoribut el fantoiibns ttel 

* circufoitflntiis delictum ag[|g[ravantibus;*inthat 
case la#e allowes that the tortor cannot operat 
as to the principal tact and crime, because as to 
that he was not subjected to the tortor; but that 
does not at all coiiceme tlie poylit in question, 
HI respect it is positivelie offered to be proven 
that this pinnall was sulgecied to the tortor, 
not upon any speciall coppie of particular pre¬ 
sumptions exhmit ami delyvered to him, nor 
upon these special poynts condesceiidit upon 
by ray lord advocat, but was subjected to a 
most violent tortor twice repcited tup4r ipso 
crimine; and the prinetpaU deeds lybelled ; 
and particularlic was interrog^at in the tortor if 
he was not present with the rebels at Bothwel- 
hridge, Hamilton, and Glatg^owe, and the other 
places lybcirt, and upon all which lie sufTered 
and endured the violence of the tortor and did 
nowayeo acknowle<]ge these crymes, and what 
can be more absurd and unreasonable, and of 
more dangerous consequence to the lives of bis 
majesties sulgects, than that persons accused as 
ginUy of crymes may in the drst place be sub¬ 
jected (be way of simple expiscation and tryall) 
to uiidergoe the most horrible paine and vio- 
fenoe of tortor, and notwitbstandii]^ that many 
tymes ther members may be torne and lacerat, 
im diptnabled for all ther lives, yea and accord- 

to the strength or weakness of ther temper 
fimy nine the haeard of ther lives, that yet the 
tame penmns notwithstanding of ther sufier- 
|ng im ane extraordinary violence of tortor, 
dhouM not redeem themselves from the haaard 
of larder tiyall as to tliese crymes : for if itiis 
deolrine be ofice laid doun ke a fundation of 
ftbnhudl pt^cedor in any nalioD, the first en- 


^yncs ibaJl be ererr by siihjeclfiig penMi te 
the cMraordinary viideiMs: of tottor, wbieh the 
lawe in no case allowes but as the fast and ea* 
traordinarie veinedie,a])d tasadfiJitiiSraiHliipoii 
the issue whereof the wboll import vi the tryall 
is* to depend and beileterinined. Yes tortor ia of 
itself ofse extraordinar a nalure as tlie custeuis 
and policies of many nations does repiobat and 
does not at all allowe tlie use of tortM’, even as 
the last remedie, and whereupon pities couiem- 
ing arc to be condemned or denying to be ac- 
qiiytt, but the law and customc of this and all 
other nations cannot allowe tortor to be made 
use of to this mean eifect, that when parties 
have undergone the outmost extremitie and 
violence of the tortor they are still lyabie to 
farder enquyries and try alls as to the mine 
crymes. 

3^ Ther is no shadowe of prejudice to the 
publick interest, or to his majesties interest, as to 
the tiyall ami punishment of crymes, becapm 
the just and regular way of procedure is fullie 
cpini>etei»i, viz. That bis majesties officers bb- 
for they bring pannalls to tryall are to use their 
outmost enqiiyrie tor probation, and if afier all 
enquyrie and diligence, the saraen cannot be 
hfulel in attrocious crymes, Such as the cryme 
of ti'eason and others, whicli the lawe calls 
et'irnina exceptOy tlier is then plane as the last 
refuge to the extraordinary remedic of tortor 
for the tryall and conviction ofthose crj'ines, but 
m^uocunq, statu processus tortor is maile use of 
be lawe, and the common opinion oflaw'yeiy, 
and the ciistome of nations putts that moment 
and weight upon such aiie extraordinary vio¬ 
lence and extremitie, that it excludes all farder 
probation and all farder euauyric. And that 
this defence is no gronndlois assertion, but is 
received and owned by the opinion of the 
greatest criminalists extant, and tlie riracticas 
of the most famous tribunalls, tlie lorils of jus¬ 
ticiary are desyred to cast their eyes upon 
Farm, quest. 40. in that title ^ an convicto dari 

* debeattortura et si detur super tortumm illa- 

* turn conserveutur purgata inditia et plenas 

* probations.’ Julius Clarus, quest. <>0. bum. 
33. Wher lie express!ie asserts that if tortor 
he once adhibit, and if the pannal endure the 
violence of the same, he docs purge alt manner 
oi' probation competent as to that cryme, 
‘ quasi puram veritatem dixisse* videatur,’ and 
as he says * quod communitor totiis mnndus 

* ita tenet ct lianc esse cotiimuriein observantiam 
^'etiamsi delictum fuisaet contra ipsuiii plene 
< probatumand that apon the sounder ground 
and reason, that it wer unjust and unreasona¬ 
ble, that alW panuals in order to the expisca- 
tiou and tryall of crymes hade rune the hazard 
of their lives, and at best had ther meinberfi 
tome lacerat and disinabled, they should be 
again fifiyected to new enquynes and tryall 
tor the same crymes, and thereafter uudei^e 
pnntshment, which would be to suffer itoublie 
tor the same cryme, and the same omnion is 
also asserted by Gontesius, ewp. HI- m Tor- 
tura ReonfiD,anm. 28: and vvbo attests H to 
be the practice of the whole judicatoties of the 
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lM#l«i|ieof 6pua,^ tIUtin U 
iMiVadptble, that he adds tlteae worn ^ ‘Et 

* oertefstam sententisun et oeteh^otoem lem- 

* per tenui tegendoet aaitc^nnfleneAeafdnda- 

* meetaliter scribende ct .ah ea tihQ' ease r^i- 

* deodum in jiidicando et cKmaak^do,” and the 
aamen is also the opinimi of othera as 
Corpflo. quest. 125 Be EflSecta Torturae. 
Dacnadenus in his * Prait. Rerum Crim. cap. 
‘ S9. dc Cnnfeasione Reorum ia Tortora,* and 
the same anthers doe also cite the decisions of 
the most famous tribiinails and|udicatorie8, aa 
to the same poynts, as may be evident upon 
pcriisail thereof, and as iar as no positive law 
and act of parliament in lids Idns^domc for the 
use of iortor except in so fare as it is foundit 
upon eusiome consonant to the laws and cus- 
toines of other nations, and to the principles of 
the common lawc, so it is most just and rea¬ 
sonable that the eflect of Iortor be interpret in 
this kingdom according to the principles of 
the common lavvc and the lawes and customes 
of other nations, «nd with that cqualitie orjns- 
ticc, that as confessions ihou;;:^h extorted by the 
violence of torlor arc * |)er sc’ suilicicnt to con- 
demne wi«limit any other probation, so tlie 
violence and extremitie of tortor being; endured, 
it docs purge and take off all other nmner of 
probation. Lyke as the custome of this nation 
IS no 'lays contrail", but most consonant with 
the piiuciples and grounds of lawc above men* 
tioiied, and the authorilie of^ lawyers and the 
pi'actice of other nations in all cases where the 
paonal wts subjected to Iortor, * super ipso cri • 

‘ mineet facto prinoipali,’ and not inlfrrogatonly 
as to ^xtriusick points, as is evident from that 
famous (CSCin thejournailsanil records of the 
juiMiee couri,'auniK 1652'and 1655, of Joiiu 
Toshuclrwhu was persewed us guilty of sia- 
lijtorie ti'casmi, i';»r vvilfull iyre raising and 
burLiiig the liouse of F’lvndruught, wherio 
the paunal) being suhjecicd to torlor not sim- 
plie as to the v^hole luait/r-of fact as it 
was lybelled, but I'iccisUc upon this individual! 
poyiit, il he entered the Iraiise and vault, of 
the house of Frciuiraught, with a lighted caudle 
in his hand, aboi'.t ten or elovcii o\duck at 
night, helor lire bouse was burnt, which he 
deuyid, and being subjected to iortor and 
having endured ike violence thereof, and tber- 
efier persew'cd for the same cryme at the in¬ 
stance of sir Thomas Hope liis" mojestic’s ad¬ 
vocate, and the said deffsreathat he was sub¬ 
jected, and bade endured the extremitie aud 
▼.kdotice of tertor being tlien plead, also the 
king’s advoi'at did urge the satne grounds 
m>we inaiffted on my lord advocat, and vt^cr 
most peremptorlie urged and prest to pixiceed 
upon pretence of a iiewe probatioii, efter the 
case hade loi^ depeudii from August till No- 
Tiember and from then to Pebniai^, and the 
privie cou&cill adwisod with the said defence 
albeit it did not conev^me the wholl points and 
circumstances lybelled, bntoiily a point liaving 
ane attengencie with the cryoie itself. The 
justices msT they hade rmninated and long 
considered, they neither did nor could repell 
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the saiid defence, atid certainlie the case hc 3 fi^^fa' 
in fhre stronger termes, the piiunall being eoh-' 
jected to tortornpon the fiinuah cryme,andidt 
the steps gradations aud circumstances i elating 
thereto, and in the forsaid case the nannau' 
being subjected upon a special 1 point of uroba- 
tion, vi^. one Domingo, who was adduced 
against him, whereas here ther was no s{iecia]l 
coppie of any particular evidences or pre- 
Buiiiptrons adiluced or exhibit to Uie pannall, 
but lie indefinitlie sulyected and interrogat as 
to the cry me. And as to that pretence that 
the pannull before he was tortored hade con- 
fest the inyme, as to himself, and was only 
tortored as to his accomplices and other points' 
not no we insisted on. It is answered it does 
not at all cleid the defence, but resolves in a 
denyall thereof, that the pannall was not sub¬ 
jected to tortor for the crymes and facts lybell-' 
ed, which it is offered to be proven he was, and 
being proven injustice be ought to be assolyted, 
and as there is no such pretendit cqufession 
produced in writt under the paanall’s hand, 
which tbo it were is in luwe uO sufficient pro¬ 
bation, as bdng hut extrajudicial!, and cannot 
be made use at as a mean of probaltou betora' 
the inquest, beiug contrair to the act of parlia¬ 
ment, so though tlipi* wer a confession in writt, 
if the partie hade been subjected to the tovtor 
upon the crime (which is impossible to believis 
that ever liis Majesties Advocate eithev did or 
would sufler) llie cxtiximitie and violence of the 
tortor did in lawe and upon the grounds forsaid 
take oif aud purge all manner of probation for 
the said cry me. 

2do. It neither is nor cane be sustained, with-' 
out tlie endangering of alt mens lives that the 
depositions of witnesses cane be made use of to ^ 
pnive pretendit coufessiuns whereupon to in-' 
ferre pannalls giiiltienes, the confessions thetn- 
sebes not beiug extant, lyke as wlien the pon-' 
nail was desyred to subscry be a paper contoin* 
ing his confession, he absoluthe refused' the ’ 
saiiie, so that the said pn^tendit (MmfessioH 
cunc never be obtrudit nor made use of. 

llis Mqiesf y^s Advocate to lettthe world see 
the gentle government they are under in tliis 
king’s reigne, (Wclarcs that he will not insist 
njion the f ormer point in its latitude, tliough he 
reserves it still to his ma jestie to make use of^ 
when it shall be nCcessai*. Ilut at present hm 
declares (otiT consent) that it shall be relevant 
for the pannall to prove that he W'as tortored 
upon this vcric point by command of the jirivy 
cuuncill, and that this point of his being nt 
Bothweibrid^c, w^as one of thosn points upon 
which he was advertised, that he was to be 
snl^ecfecl to the tovtor and for refusing wberof* 
any of tbe^stroaks of torture w as given him. 
And for verifieing of the contrair produces the 
Commission of Privie Cuuncill itself, l)c vertiie 
whereof be was tortured, of the wbilk tb6 tenor 
follows:, ^ • 

‘ Edittborgii the sexteint day of Noverobfr*' - 
‘ 1680. The lords of lnf majesiies privie cotm** 

< cill having by several clear testioiODiiSB found 

? D 



tout l^y bare mod fMwnto brieiw | «rrfhw'iii* ptanlio fk 
* that ttere is a f^riii^le of mimliffniig to 
«insjestie, tuid thM itnder him iw itoinfr to 
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* nif^ortto allies, «»<* a desij?n dfTSuHvsrting 

. both of rlMirch and Me, 

^ toertained and earned on by the Pbanaiicies, 
partienUrJy by Mr. Donald CargyU, Mr. 
Maoqulmir and others ther oomplioet, 

^ *%nd that John Si^retill and Robert HamiUeii 
. * have bein tn accession thereto. They or- 
^ * daine the said JobnHSpreiill and Robert Ha- 

* Rtilton, nowe prisoners/to be subjected to the 

* torture ii|>on such' interogators as relate to 

* these three points, to which they have good 
‘rreason to believe they cane give much light 

< ftnd discovery, first, by what reason and 

* meanes this naurthering principle is taptotand 

* caryed > 011 , who wer aocessorle to the con- 
‘ tnvance of murtheringv nod who wer to be 
*■ murtbered, and also as to the lord St. Andrews 

* mnrther. 

' ddo. If there was any newe rebellion in- 

* tendit, by what meanes it was to he caryed on, 

* and 'WM was to hrihff home the armes, or if 

* any be alreadie brought, or to be brought, and 

* by whom, or who wer the contrivers and 

* nromoters of the late rebelUou at Bothwe- 
‘ bridge. 

* ^to. Who wer ther correspondents abroad 

* and at hoine, part’iieal Ixmifonor else iirW« 

* and what they knowe of bringing liQine or 
^ dispeiaeing setlitious books or, pamphlets, and 

* such particular interogators as relate to these 

* geuerall: —and the saids lords doe hereby 

* give full power and cominission to the earles 

* of Argyll, Linlithgow, Perth, and Uueins- 

* berie, the lords Ro^e,' Thesaurer—depot, 

' Register, Advocut, Justice Clerk, OenOrall 

* Balzell, Coliiitoun and Haddo, to call the saids 

< John Spreull aud Robert Hamilton, and to ex- 

* amine them in tlie torture upon the intero- 

* gators fbrsaids, and such other particttlar 
‘ particular inierogators as th^ shall think per • 

* tinent relating to the iorsaids getierall iioads, 

* and to report to tlie council. Extract by me. 

‘ Sic iubscribitur^ W. Paterson,* 

George Lockhart^ for the pannall du- 
pl^'es, that die pretence inBi«;tGd on in thereplye 
n most irrelevant, and ther is no necessitie tliat 
the pamial should offer to prove any sudiqeali- * 
fications,tbat be was intereM as to Ijho cry mes, 
libelled'fa]|r the autboritic in the lords of privie 
councill, it being sufficient that he was tortpred 
by a committee, appoynted by tlic lords of 
Aiviecouiidn, and in ilicr firesence examfned 
and interrogat as to the crymes lyhelM', *afid 
ifm paimall was not in the Jeastlo eimtMltoOr 
Mhmer who interrogat him, therBeiiigftotbing, 
ordinary then that either the presideiKt m*' 
tbec<Hm^or any other councelor present, will< 
intom^t/aod no lawe everrequyred more then 
vhatlltcpantKiU was de facto interoi^t tipMi. 
JjSb Oldies iiowefy'bdned, astbepaii|ia11'Was,; 

which iv offered to be provcii;'todItwCr 
to.tcbirge tbd cdpimitto witb -the dangvr of un¬ 
just amtarhiirarieand prhoddor^ toaiff^ 


point tot^aapoh tho 

u^tna^ 

drawn np in to frabaaiit eoutoion, aml lliB 
adknan oiStol 4o Inm which he refused ; and 
the pannalPa p roc uw tw a oppone the oonpcilPa 
ODwmisBkm, tmeh ootltaines net only thrpaiNr 
ticular mterrogators, but also a genaall,'nnd 
ordahw him to be examined not only as to pai> 
Ocular interrogators, but also as to what relates 
to the geaeralT. 

The Interlocutor. 

The Lords Justice Generally .Tnotice Clerk, 
and Commissioner of Jiisticiaric, hm ing con- 
sidereil the dittay and debate, they find the 
dittay relevant, and remitts the same to the 
knowledge of the assize, and repetls the de¬ 
fence foundit upon the tortor, in respect the 
commission of the privie councill did not war- 
rand the pannali to nave been putt to the ques¬ 
tion npou any of the crymes mentioned in the 
dittay. 

The lords continue this action and cause till 
Monday next, and ordaine the witnesses and 
assizers to attend, ilk person under the puiu of 
two hundred merks. 


Curia Justiciaris, S. D. N. Regis tenta id 
Pnetorio Burgi de Edinhiirgli, decimo 
teitiodie Mensis Jnnii 16h], pcr boiioi*a- 
hiles viros Wtlielniiim Comitem de 
Queensberrie, Justiciarium Generatem, 
Kitchardum Maitland, de I)ud«lop, Josti- 
ciaria Clericum, Robertum Dominum de 
Maim, Dominos JacsOhum Foulis de Col* 
lingtoun, l>aTidem Ballbiir do Forret, 
Davidem Falconer de Nentonn, et Ito- 
gpuiim de Harcanss, Coimpts- 

sionaiios JuslldaruB dieti B. D. N. Reguh 

Curia legitime affinnala. 

Intran 

John SpreuU, Apothecaric, 

Robert Ferguson, of Lciterpin,—Prisonorfi. 

Indyted and accused for Ihecryoics of traa- 
son and rebellion mentidned m the dittay. 

Fersewer^ —P(iq ntqi^sty *s Advocate. 

Mr: fFof/erP/fii^advtN^to,asPr^^ 
for John Spreuti, tlie pahnall, alleadgsa that It 
Is hriikiblie eondeaved, that notwtoSnndwg 
of the lnteto|hb»r and Comndasiaia fvodiiooi, 
titoddtoee dd|^t to he irusiainedi aiM to 
imlt^’fitoPiHMinents iiimprodticltoof the 
comiitoiQn,‘lnd^coittendit^>t^ attSstHier hade 
beth such a fsommisiiottfvmntodV tho dom- 
mHM'^'hide thereby ane clesr and avidmi 
power to ntteirogst the mmisII uimni the 
etfyeSCs'fpheNiA loauajawac, as by she «e- 
ycond gcnerall intsrvogatar, the coimnktto is 
expreme iinpowered to 4aierregst die • pafemdU, 
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mifc«n.wupd»,vM. ’ By w i wo. ■ iw l ^ 
m aoDtrifem and 
beHioii at JBotbwilbndge* • . 
article of tbe said oeiminMioo« aft flia and 
thereof they m eiptcwliaiiop^m 
nine him in the terfeWf apon jl|ie:liwaaaid« mr 
terro|{atoray and ouch odMv purteUlfir intorf 
rogatersMlh^ obad thinkpariinant 
to ithe turesaioo generall bec^ Jfom which 
it appears most endenUie, that the xsomnis* 
sion is as ample and eapresse, as that 4hey 
mi^ht have interrogat him if he was at Both* 
welbridge, or a contriver, or promoter of the 
said Itebellion, that bemg a most pOTtinent in* 
terogator, and relating to the ibresaid generall, 
and the pannall subsumes, that he was a|B- 
cordifigUe interogat thereupon, and offers to 
prove it. 

Mr. David Tftorei fiurder adds, That by the 
said commission, the commiuie were appoynt- 
ed sole judges of the pertinencie of the other 
interogators, to be proposed to the patmall, 
and the said oommittie having judged the 
sameii pertinent and propoiindeJ the same, 
and be having answered in the tortortheranent, 
and denyed the samen, his denyall must ab¬ 
solve him, and the coimnittie are only answer¬ 
able for propounding thereof, in case it shall 
be found to have bciu aiie interrogator, pot 
allowed by the coinmisaion, which is impos¬ 
sible it can he. 

His Jlf/!;mtie5 ./Idpora/e oppons the Interlo- 
qnetor, and commission which bears no power 
to examine him upon his own being ther. And 
in forriiioation of the commission offers po* 
shivlie to prove. That it wus expresslie a^ned 
and conchidit in councill (in contemplation of 
this debne) that be should not be interogat 
upon his own accession to Botbwdhridge, and 
that, the first thing was done in the committie, 
was againe to coDchide beynanimous consent 
that he should not be interc^at, upon his owu 
being in the rebdlion jsimpliciter^ which is now 
the only thing insisted on, and thisintimat to 
him tueotie Beverall tymes, so that tho tlier 
were any thing debatu>le in the generall, as 
it is DOty this tmees it off. ' 

r Sir George XsrikAitrtoppons the commission, 
wherottponthepsmmU does agaiti« and again, 
take instrumeiUs and protests,, it may lye and 
remaine in theclerh^ ttknds; and commissions 
wherupon so hye • aiuf hdpoiiant effects have 
feltowedas ibeloskfr^o^»pemO|m^ not to 
he 8nt|^,«ms post fecto,’ toglor 4 aadintor- 
IwetotiQABrtboonmmissiQn bmg as as 
wane be, thal tt oontaines a gons^ wirianl ia 
tim wnrdsiidioveiiientioaed: aWLaa for tbeae 
pretsnees^ that. thy fKmtvak wao ivsfNilvedpnd 
eoAdudit, in privio cpunoiD, miAm the oom- 
nktLe^ and intunm to tho pannall, the alleadg* 
enoo is no ways relevant hraism whatever^ was 
debated or aigood in pnvia aamiciyy in law, 
< tanlvm creditor ex jiidioe qmntum apparet 
* Ok metis,’ and tho ooramiBsioii beoag under 
the Qlarkofprivia counclU’s hand, it cannot bn 


takenaw^ lKW redargued by any pvidiatiottaf / 
iwhatwjmargnnd,debated, or verballm oonchiifit 
in eouBoiU, and the same'answer is repcstod* 
to tbo argnoiug Md debateing in the com* 
mittio.a&dJuldtoation made to toe paiuiaU, be*' 

, cause the dnnmission of its own nature bearing 
a geoerpl clause, the committie might argue 
and intiinat and * ex post facto’ alter thef opi- 
niooi and interrmrat, and it is ane unanswerable 
demonstration, mt the committie’s proccdor 
was so iiu'espoct it is positivelie offered to be 
psoven th« the pannall was subjected to lortor, 
upon the ground that he refuslm to sjgue tho 
confession, as it was drawn up and offered to 
him, nnd that the confession which was offered 
did botf, amongst other articles, ane answer as 
sUeulged, made be the pannel to the intoroga- 
tor, tutchW bis ovm accession to the rebdhnn, 

certauiiie it passes all natiirall understand¬ 
ing if this doe not evince that the pannall was 
interrogat Uitcfaing his accession, aud that the 
committie approved the same, and thpt it 
was drawen up as an article in his alleadged 
confesrion, so that the defence upon the tortor,^ 
neither w nor can be eleidit upon pKtence of 
the said commission. 

The Lords JniSioe Generstt, Justice Clerk 
and Commissioners of Justiciarie, having con¬ 
sidered fiiis with the former debate, they find 
nbrlbewe roctter dleadged for the panitoll, and 
tberlbr adbers to ther former iiiteriuquitor, and 
remitts tbedittay to the knowledge of the as- 
syse as fbrmeriie. 

' Assisa. 

Mm Trotter, merchant. 

, Mm Brown, merchant. 

James Nicoliion, merchant 

John M‘nda, armouroK 

WiUiam Bannatyne, wreher. 

Francis Brown, vintiner. J 

John Lawe, gc^mitb* 

Charki Bobntson, vintiner. 

David Lindesay, late balyie. 

William Laudw, turner. 

Alexander Reid, goldsmith. 

James Middletoim, armourer. 

David Robertson, vintiDer. 

William Sfeiuson, }ate balyie. 

Alexander Abemmmbie, vintiner. 

The AssysbiaWfiilKe swome; no olyectlon in 
tbecontrair^ 

Bober/ Ferguttmof Letterpine confesses be 
was marines with the rebelis at Both wel- bridge 
in June ldt9, and acknowledges that it was a 
relto9ton« and comes m the king’s will aud 
throwos himself on his mercie, and begs par¬ 
don, apd is Mtent to take the bond* never to 

* Concerning this bond, Wodrow, after re- 
laUag dto Eomoval to Edinburgh of the pri¬ 
soners token at and after the affair at Bothwel, 
writes thus: . , . 

“ After the prisoners were thus lodged In 
tho Gsayfriart chuich-yard, the oeuniw met 
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fv^marjne5 4igy^Ui<^^ iiqg ,iH)r bis aulbo-, 

ntie, and lias renoiin^^M wcontenliare* m#w«0|i4i4)CJ^ 1679^ Ui« 
iioance estate'in tlie kiug> iavoura, ,. thfff^lr|M»ne9( ^ honsa J>$viiii M»- 

. , Bic fi^hcribitury H- FanousoM^ tAaSi m.BmaHiii, abamU&ltiQgot^accomptd be* 
tt* « *. i- n 1^* ^ * tadxttbe^ia, tli© |iaMiwM,J^ 

Bk |9hj|eities Advocate ior Probwione against d<pponent,4iavioit lir|rBtcd.l;oincit at HamiltcwD^ 
Spreull adduced, tliat t^m befnr ,4ic wertt to irttkmdiar. 

. JoAn Loyytg, Chirurgeon, in Bamiltonn, aged dearing tbereaf ^ Ibat tber being some eonilii#* 
tirentie seven years, purged of partiall coviicitl, sion «ii ,tlie accom^ be rcaojon i»f swne pay^ 

•leveral times while the dake of Monmouth offered to ihe piisoners at EtibdHirgU,^ was ta 
was in the city, and then moderate measures the .same purpose; hut a little ada|^ to then* 
were pursued. , Aftei- severe^ meetings; it was uircutnsktaucea, and folkwa; 
agreed upon, that a bond should be offered to « J being apprehend^ fin* being at 

all the prisoners in the 4diurch-yard, opon tbe * die late rdmUlsii i and whereas the lonie of* 
signing ot which they tvere to be set at idierty. » tnajesiy’s privy council, in parsuance «1* 
Yet I Bud it ntitioed, that a|^od mauy or tfiem ‘ his majesty *b command, have ordaioodme to he 
had not the olfer of it at first, the OMagers « set at liberty, 1 enacting myself to the effect 
resolving tliat wme hundjreds of mem should • underwritten :^thereibre I bind, oblige, and en- 
be sent to the plantations, ^ they gave out, to ‘ act my self in the books of the privy council, 
aafuily the king in this matter. Sot I have that hereafter 1 shall not take up amis, with- 
reason to think the king wodid.liave be^n very « qut or against his majesty, or his authority, 
easy in this; and the reserve was ralW.jto « As witness my hand, 
sawfy thcilnselvcs,, nod the cruel dispo^ton hi The exact numbers of such who took this 
of"too many of the clergy. We have se|W liond, and ol' tlmsc who refused it, 1 cannot 
that transportation was first proposed by the pretend to ctvc ; it is certain the most part by 

far fell in with it and 1 find it said, that many 
' What I meet with in thetJouncil Register of tlicse who signed the bond did it under the 
■astothi:! bo!ti<k is, Jnly 4',*^fort» the deke w^t ^ thoughts, that their thing was not against his 
off: ‘ The lords of li*tsmaj^rty*shrivy'COunl^it, ‘m^c^ty^s authority, and cous<H]ueuily that it 

* in obedience to his nniiesty’*s Tetter, dianot hind them up'from any .such appear- 

*'date June S?9, (inserted before App. .ance, when occasion offered again. 1 Hnd 

‘'Ofddin such of the pris-oners aii were fak^ tC about four hundred eouunued in the church- 

* the rebellion, (except tlie ministers, hbitors y^nl, as refusers, though, as hath been hinted, 

‘ and ringleaders, who are, to ho prosecutefl by many of them bad not the rboud in their oiler 
‘ the justices and others, to be sent to the nlait: at |5i*»t. The rest, it seems, either subscribed 

* tations, to the number tjf three or i^jr l^n- the kmd, or were silent when uotars signed it 

‘ dred, conform to the broug^ w .fttirilieni, which was reckoned enough where 

‘ committee, and to be approvep by the they could not w'rite; and so they were dis- 

* ci!) to Iw set at liberty upon their ei||j|g;tlng missed. 

‘ themself t:s, not to take arms against hk ma- << But then as to tire penons thus liberate by 
‘ jesly or his authority ; aud appoint fhe cderks tho cotmeirs onler, wc must not think tbeir 

* of council to see the said prisoners enact tlican- sufferings were at sa end & some iustanci's to- 

* .selves, and to iulluiute to them, that if tttey, the contrary hove been already given. The 
‘ or any of tlu m sh;*lJ hereaiter he in arms at most part of them were iosMsi and haiMssi;d 

* fidd--conventicles, the pensdns,so.taken shall upon ilicir return to their houses, for no oUior 

* forfeit the benefit of his majesty’s indemnity, ^ reason ^an then* being at fiothwel, as likcw'i.se 

* and thereupon to dismiss ihehi; and appoint; iheir friends and relatioDs upon iheir account; 

* one ot the bailies of Bdiuburgh to attend.’ j yea, their neighboors, and such as dealt with 

Thus this rnatter steo«! ais it was fh^st Or- them, were distressed for couversc aiid com- 
dered. This boad W'as eadtehfM ^d put in j u^uuing with them* - They had no pass given 
form : and J have seen two copies^ of a bond I them ; and Uiough the liad done with 

pressed af^er Botfiti el; thh Ofie'''hktli a'plain the army Sad not $ ||ld4hose made itiUe 

relation to tiie indemnify, and 1 stippose vVas I ur no disdnetm betwjbtt;>#«eh as had beea 
what was made use of tip and down ihe coun- ; taken, luid were Kb^-alii^'tMHl those who btul 
ti^; and the other I take to bo that which was j notbi^ 

9 m»ied to the prisoners. It may hot “ AimI it deserves our rtmark fartlier, that 

to im^rtthem both here, being but short;'The both th^ ^prkpnm.now dismissed,, and many 
first runs thus: j otltom who/had escaped from Botbwek ati^ 

< I . being satisfied with hia majesty’s | the fi.i'st brush^vas over this yearv ,rt*tiimed to 
‘ Ant of Indemnity, dated the 27th of July titeirjhouseti, and possessiuna, oii|d, Biereb^k^ 

* last, end ena^ng myself to the effect umler- ! no senienee against tliem,'tliey lenorted op^y 

* wriUeii; iber^tbre f bind, oblig^ and enact to Kirk and market, fairs, and otlier ptihlie 

* myjselfj fbat 1,shall nbt Imreafter take up plains; yea, some rof them wore pul into 
«arms aghtast his majesty, or bis autliority. poMir empteymeuta, aa ^riroeurators, fiscals, 

' ASHititotodsy liand, - and sberiff-clerkR ia emirta. This qould not 

Ttto. niher. Bond, trfaiolh 1 suppolfl, tvab j bitt maka thq most pradeitt aodi pauiious oa- 




tMitev. -and Ihiaww / 

S|M«i^^ovbettoney,'ahAd^gKrfi9d tlie^'ti^^ abimt eig^ht daurMBotWqU^ridge^ 
tDer«aceduiit8 tiJI tyw*^ Slat depons that he did* not see the^pai^all m coni* 

immediatite ‘ be sawe Vohn Bprealil’lldiia %tdrBe paiiy with aoy of the rebelis, the time ot' ihei»* 
and lyd away ^ aed he hade halaiai^ and hellion.’ And this is the troth as ha shall answer 
piatolls, ah# that he rode toimdii his own toGod. > 

noose at Glasg^owe. Depotfes that he used to Sic mbserMur^ . Jo. Lsno. 

sec the pmuiali oft tymea'Wofr the rebellion, ' 

rydingp with h ulsters and pishdls. Depons that Mr. Walter Pringie objects l^inst David 
the soume which he g^ave^him was within Caldwell that he cannot headniitted awilnet 
tuH^ntie imuudd ISootts. Depons ther was no per- against the paniiall, because it is ofloied to, bo 
soil incoini)any uith them when this past hnt proven, that since the pantif^ wao cited opoai 
tlicmselves two. Dep<nis, that David Marshall in this ly bell, -be has beih examined and deucneA 
whose house he was, was notout at the rebellion, upon oath upon the contents of the ly hell, ana 
Depone he does not remember whithel* he sawc neither by the laws of this nor any other iiatHmi ^ 
a mail pil iun behind him or not. Depons that the cane any previous inquisition bo taken in exn^ 
pannuli bade said CO the deponent, that he hade mining or wknesses against pannalls, aliterm ^ 
come straight from Ireland, and that be was criminal pjsrssut is raised and tbepannail cited. ^ 
going lor (ilasgowe. Being interogat if ther ■ Sir George Lockhart adds, that tbd objection 
past any discourse betwixt the panaU and him, is most relevant and of most extraordinary hn# 
anent the rebellion and rehelts wbowerin portance as to the lives oftheiieople, Uiat pan- 
armes then, drpuns (her past nothing betwixt nails efteirthey are accosefl. the witnyss cannot ’ 
thorn tlieraneiit as lie rernembei^s; depCiisthat be adddeki nor sworae agu^^st them, hut lH * 
this was the t^me when the.rebt:l!s wer at and judgetinent and in presence of the paunsU aisd.. 
about Hnmilioun, and that the deponent was inqoelst; and the reason is most evident, beo.. 

tihfiod, that eitiier they were not at Bothwel, burgh, the managers send directions tlinoai^ 
or, if they were, the government was fully the west and south to the persons underwiiiSen^ 
rcc^inriled to them. Vet, in tlie year 16812, toodlk'the bond to snclii as had been..in the 
and aiberwards, Avlten the matter of reset and and were not heritors or minislers, and 

converse uas puslu'iJ us criiiiinil, not only with a pohrer to enquire after othera Tlie fiersona 
intercoMimiifi^ persons and fugitives, but such thus imf^wered were, the lord Colhnsftoau 
as wore held and I'epufeto have been in the re- for tbesliire of Edinburgh, t,he e^irl of 'VI'm** 
Ixdlion, thouoh uo sentence had ever past upon touu tor liaddingto'in, the earl of iiinlitfagatr 
them, multitudes were brougf^t to trouble, and hw Linlltiigow, the marquis of Montrose for, 
ever)'liody n as o[)en to it; and some, as we Peith^ tbeearl of Uoxbingh tor Koxburgh, the 
may hear, were condemned precisely upon i ^ Jaird i)f Jfayniog for Selkirk, the earl of Caru^ 
reset and converse. wath for Lanerk, the earl of Q,ucensbi?n*y liar 

Ol these four hundred who remained in Dumfries, the earl of Gicncaim for Air, tha 
this inclosiire, it was reckoned about a hundred earl of Wigtoun for Duuibai'toim, the eaii of - 
got out, some one way, some another, without Mithsdale wt Kirkcudbright, sir WiDiani Mut;^ 
aoy lUi'ect compliance. Divers had interest ray of Etenhope for Peebles, earl of Mar liwp 
made for them by their friends among the Stirling, lord Boss for Renfrew, the earl of 
cotwisellers. Siiine, by climbing over the walls Hume for lienvick. Those peifions, in a letter 
of the church-yard with the hazard of their from the council, July 17, have the ibllow'in^ 
lives, and otheiv$ by ch'anging their clothes in directions and powers given them, ^ Thai 
tlie night time, andi. especially after tlicir huts * whereas his majesty, by bis letter June 39, 
were put up, got hut in womens clothes. * bath ordered, &;c. as above, the council im« 

A great deal of pains was taken upon such * powers them to call before tbeiu such who 
who remaiiu^d, bv those at Edhibup^h, wdio * were in the rclieUion, and are nut heritorsi 
w ere of opinion the bond might be subscribed < ministers, or ringleaders, w hether it be those 
without siti; but very Iktle ground w'ws gained. * who were not appreliended, or, being appear 
l liey began now to be inured to their hard« ‘ headed, have escaped, and Istvo not tdtieQ 
ships, and, by theirntutua conversation, they < the bond, and to oner it to them, and tipoa- 
strengiheiietf and hkghktidi one anodter’s * their signing it to dismiss tlw:.!), certifying 
scrtipics anent ihc bond, and their spirhs lie- * the{i(),thaf if they sh^l hercaAer be in orms^ 
came more uut more sowrcrl by the severities ‘ or 4i 'HeM'cbiivenliclcs. they shaJl forlcit the 
they were uBfler ; and many tiurped peremp- ‘ benefit of die king*s indcrnhivV ; that, in case 
tory against al! terms with tlieif prosecutors. ‘ of refusal to sign the ho id, lixeir persons he 
The bond w/usonc.'c and again offbred to them, <* scettrod in prison. Fiulhc’r. ihev aic im** 
BOW, 1 believe, witbotft exceptiott, when the I f powered to inform themselm whit faeiitors*. 
offerers were pretty Riueh assured few of them * ring-leaders, anil miniscers witliin their shiiv, 
would take it; yea, they had fitjqneiit dlanui, * were in the rebdiiioii, or did contribute toxbp , 
every week, that the council would pul them ‘setidiogoutOfpersous thereunto, audio wsw#,,, 
all to death. But as thch* troubles grew, so * and imprison them, and wi^h all diligeBeo^«e<'^ i\, 
did tdreirftmioeSs and resolution. ' < port,their names to the coiiacih**^ ' > 

WMIeihe'prisoiiersoqntiEmethtiBAt Rdm- ‘ 2 Wodreiw^T^ 
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«ftuse Ihe mltaiiL*' * in omni acta pr^udkjinM* 
that cnocmi Ilia M; btobei^nfrontca with 
the iryt naa ae a , «no they to be intangaft upon 
the nratnall mtarogaton of the mnoall, and 
wtLj Other polnta f<^iich may tflOMl tO'Clear bis 
hmtteeiiee, and not the witneyaa pradetenmofed 
by upon oath wkaiout llie presence 

ofthe paonally which hi lawc is proditio tei/i- 
niovMi, and.notloiiieist any unneoessary 
detete, this was so foond and Jetennined the 
eight of January t672, in the case of the pro* 
justice general, and the Johnstoiins of* 
Earsbai^, aim senerall tymeasensyue, and it is 
farder addit, that as this is unoontrafcited lawe, 
so my lord advocat in his own treatiae of Cri- 
luinalls doth sett down the fimaid decision, 
and doth assert the same net only to be bisown 
opinion, but aae unoontraveHed principle to be 
oMerred by the justice ccnit in all tyme ther* 
efter. 


His Majesties Advocat alleadges thatproditio 
iestimnii reprohot by lawe is that irhich is 
nitronia, but not that which is taken by the 
authointie of a judge, as to which ther cane be 
DO prejudice to the pannall nor presumption of 
fraud, malice, or desoflie, and it is neoesaary 
in many cases, cspeciallie in that of relwllien, 
iikt horror end arersion wherof het aHCwed 
many things to he done, wliieh are not nllMat* 
wayes allowed, as that seen ermtnis, and Other 
peinnns exceptieilable may be leoeaved, and the 
particular reason why it is neceysar is to the 
•nd that it may be kiMfU n wliat witneysses are 
, to be secured, who otherwayes wouM not come. 
Lykeas efter soterntm debate thU was esqncss* 
lie repelled in March last in the werie case of 
this rebellion, and being fullie debate in cean- 
•ill, the jostices theimselyes wer oemmandit to 
examine and did aecordinglie examine, and as 
ther is no hazard upon the one ^d, ao ther 
might be great hazard to the cotnmoowealth 
upon the oiiier, since this teudit rerie much to 
clear what is the tnte proton, for cane ther 
he any danger in receaving them upon oath 
wbaterer may be otherway s, for if they be ho¬ 
nest witneysses they will depone nothing con- 
trair to tiiith being upon oath, and the net of 
parliament appoynts that the probation that is 
to malm amnst the iiamiall be led in liis pre¬ 
sence, and tne adyocat oonfhsses that depositions 
taken upon oath without his {presence cannot be 
repeited, nor ^onld the justices take notice of 
them, and the reason the act of parliament ap- 
l^nts that the witness should ob receared m 
&ie pannall’s presence, isto the end tbatthepan- 
naH may clear the judges by fardcr inteicga* 
tors, which that previous tryall does net iSn- 
dor, not be^ to be fonmhton, and so efier the 
lyMl IS i^yen ther eane no farder be done be 
wmy of inqiusitioD, for farder bordenhig of the 
jliiuiili, yet for clearing what witnesses are to 
ibr fear they abstract tbemielyes for 
hoBtfift the Stone orynie, which is in this caw, 
th<^ be tommitied, or ctherwayes the 
cofmdn whilMlie Ibicsd to secure hundwthsof 
w itnesses, which would be most inconyenient for 
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tkm inade egaineet the witoeyss, is m itself 
nest just, and feandit upon the aslid and clear 
groom of kwe and reason, for albeit * in ja- 
* dieio inqifisilioBis,’ hefer a person be cited as 
guilty of a emne ther is place in order to the 
mfermatioii or the judge, or of bis rntgesties 
arifocat, toteke tryuil and to hear the deda* 
ration of witneysses to this effect to grant war- 
rand either fer the apprehending or citing of 
criminalls according to the iin[|ortance of the 
cryme, yet * iu judtdo aocosationis*, anil efier 
a paitie lies gott his indytment, and is cited ro 
answer, ther cane be no proccdor made iu that 
procea, but where the pwtie is present. Ami 
it is not of the least weight that the advocat 
declares that he clues not make use of the deim- 
sitions of the wilneyss alreadie taken because 
they alreadie attained ane effect prgudiciall io 
the pannall which is to limit and pmleteriiiina 
them, So that they cane depone upon no point 
nor circnmstance'comrair to what they have 
alreadie deponed without hazard of being infa> 
raous, and peijured, and the lawes and cus- 
tomes of all nations is so tender as t(» this jioyiit, 
that witneysses cannot Iw so much as eva- 
mined, and ther depositions taken, * ad futuram 
^ Mi memoriam,’^ and much lease citer the 
intenting of a criminall proc^es, whernpon the 
pannall is cited, and the lawe upon the same 
oonsideratioii requyres to the end that the vru- 
Deys^ may depone nothing but truth, that they 
should be examined, and depone in presence 
of the pannall,f and confronted with him and 


' * Whnessea are sometimes rccciied * in 
‘ criminaJibtta ad futuram rei memoriain,* for 
tlie defender, but never for the accuser, auti 
tliat because the accuser might Mame himself 
for not pursuing sooner, which is not in 
the defender’s power, and ‘ lestibus non tes- 

* timoniis creditur,* whereas dejiositions, * ud 

* futuram rei memoriam,’ are only testimniu : 
And yet with us the justices sometimes declare 
in court, when they continue diets, that they 
will receive the depwilions of witnesws to )y 
t/t rtientis; but this form is not allowable m 
my ophuon, except both {laittes cunaeiit, be¬ 
cause by act of parliamOtti all prebatum should 
be led in prcaence of tlienHiae.” Mackenzie, 
part a, tit. 21, sec. 17. 

f “ Witnesses must w oqr law be received 
in presence of the panne! apd assize, and that 
the panneVspresenoe may overaw the depoper, 
and that the assize may judge by the depo¬ 
nent's Dountcnance, gwtores, and aworance, 
how fer he Bbould be believed; and advocates 
are to be prastat, that they may interrogate 
upon emergents: And this is nuimi jiister than 
the laws or other nations are, who allow nei¬ 
ther advocate nor party to be preseDl, whilst 
the witnesses depone.’* Gomez, do Delict, cap. 
1 : num. 65. And in this also we agree with 
the ci?il law, L. Cuatodeas, ff. de publ. judi- 
ciis.” Mackemde, part 3. tit 36^ aec. Id. 
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itisMioitbsolfKe inirisioa BH 0 g« 4 i«rriMif^ 
tent wttli the act of pnrlkuiielit, to^jprelotedi mX 
wker 1|ie‘ 10 act ii;parl. kiotp Jaam^6. ihm m 
positive terinesTeqiiyre' that tbe.orhhil jvroees 
and ptobotion should be used befinr the asoyoe 
la pv^ace of the partie accused, ioad his pre- 
euvators, that the said act may beOhuseradit 
a«d rented tlliisorie, that the witneyss may 
besworne and examined; thOiiannaJlflotbrniiff 
present and tlie same vritneyss againe repeited, 
efter they are eoncludit by the firat examina¬ 
tion, which is not to iiiterprett the act of par-' 
Kament, but absolutelie to subvert it,* and the 
lords of justiciary are desyred to consider of 
what dang^erous consequence this wer to ail 
mens lives and fortuns, and the pannall repeatts 
theformerpractiquesand the lawes and customes 
of natiiiiis and the opinion of all criminalists as 
to this point: And as to the pretence that the 
contrair was desydit in March last, in a persuit 
og;aiiist the Cledesdale heritors. It is answered 
tlie jfrrelence is g^roundlesse, and it is confident- 
lie alieadjrcd, that since the fundatiou of this 
v^Hirt, ilier was never a witnes examined efter 
arcusulion uphn oath, the pannall being absent, 
and kiever any advocat did desyre or attempt it, 
and it is downright contrair to the act of par¬ 
liament, and all that was done in the first case 
was only the naked examination of the wit- 
ueyss, not upon oath, atid to convince the lords 
that this is consonant to all the lawes in the 
world; and that ther is no exception, except in 
the sneciaH case wher pannalls are contuuia- 
cifHisiie absent, and doe not appear Upon cita¬ 
tion, and even in that case ther cane be no lar¬ 
der |>r(H^or made, not so much as to examine 
witneysses to lye in retentis, except in the case 
of oppen rebellion and public sedition. And' 
that Ih! virtue of a late aet of parliament, before 
which tlio witneysses could not have been exa¬ 
mined so much as in that case. 

The Lords Justice Clerk and Coimnissioneni 
of Justiciary repell the objection foimdit upon 
ihc depositions taken, be order of council, in 
respect they doe not allowe his majesties advo¬ 
cat to atlduce these depositions against the 
|»annall as ane probation, and ordaines the wit- 
lieyss to be receaved. 

8 ir '£ireorge Lockhart takes instruments that 
ift is acknov^edoedthat ther wer other deposi¬ 
tions* taken of me paanal’s witaeysses without 
bis presence. 

Mr. Walter olj^ts against the said 

'David Catdwell. that he cannot be received a 
witnos because he is criwinfs.f 

The Lords repell the objection in resp^t be 
hes taken the bond appoynted by his majesties 
indeniDiti^ «a4 that ttis in thp crame of tr«ason 
that he is cited to be a witnes. 

- - - -- —-- 

* See also Madkenxie’s Works, Vol. 2, p. 

fibl. 

t As to Socii Crinanis, see .Mackenzie, Part 
So Tit. sa, sec. 10, and Uume's ComineRtaries, 
cap. 13^ 2.pp. 176^ 21f• . 

3 


8br George laekkort takes instruments that ; 
it is acknowledged Uiat the witnes was in 
mbellion and hes Udten the bond. 

Probation. 

DavidCaldwellt* in Monklmad, aged SOy ears, 
married, solemnKe sworne and purged of par- 


* “ in die Trial ofSpreidfor treason, June IS, 
1681, it was strenuously olje^ed by sir Geojrge 
Loekbart for the pannm that David Caldwell 
could not be admitted a witaess, having, 
since his citation, been examined on oath res¬ 
pecting the contents of the libel. Tbe eouit 
repelM the objection, * in respect they do not 
alfow his mql^e’s advocat to adduce these de¬ 
positions agjunst the pauuel as one probation,* 
But tbe dwisioBs of this period in trial for state 
crimes are Doauthorit^.’* 3 Hume’s Gemmen- 
taries, p. 188, Note 1. 

The same author, in another part of bii 
work, (vol. 1. p. 130) thus writes m the pre¬ 
vious examinations or preoognitions, os they 
are called in the law of Soottand. Tbe en-* 
tiro care of conducting these enquiries, boa 
DOW devolved on the sbenfis, justices oi peaes^ 
and other inferior judges; a grM improve^ 
ment oertainly of our moie aneient pvactioo, 
in which it was nowise uncomuioB lor a pre« 
cognition to be taken at instance of the lord ad- 
veeat or his deputies, heforethe supreme judges 
themselves, or some of their number, who Were 
afterwards to sit in the trial. And indeed, 
Mackenzie, in his Observations on tlie Statutes, 
has taken nciioe of a letter from tbe king to the 
court in 1683, wherein he p^icularly directs 
them to obwrve this practice in case of treason, 
at any lime when that privy council shall de¬ 
sire It. Nay, sometimes, the evidence in the 
trial, was nothing more than a simple adher¬ 
ence to those prqpious testimonios, not uncom¬ 
monly taken upon oath, which seem to have 
been produced and read over to tbe witnesses, 
in presence of the same judges who bad before 
examined tliem. • Thus lu the trial of George 
Graham and Elizabeth Bamsay, Nov« 11, 
1663, for theft, three witnesses aifhere to ih^r 
depositions^ taken by tbe justioe-depute on tbe 
September preceding, and whereof the 
tenov is inserted in the record. The evuienoc 
is cliieiiy of the same sort, in tbe trial of Muir 
ofCaldwall, and others. August 16,1667, for 
treason ; a» also in that of William Ban^y, 
Nov. 12,1668, for murder. A still more sui- 
gular course of inquiry, is that which was held 
after tbe commencement of process. Nov. 14, 
1679, in the case of Tullock, Martip, and others, 
accused of rape.. ‘ The said day the lord jus- 
tioe-genoral made veport to the remnant lords, 
that according to tlm recommendation made 
be their lordships to him upon tbe lOth instant, 
he hade examined parties and witnesses in the 
.afiairabove-jnoDtioiied, audfbomi 
altogether groundless and niBlitious. Tbe loras 
iherelbre deserted, and be tb^’r presentMb^t, 
the dyet simplicher^ and discbaigo alLhew■ 
lelte^s to^bc i-aifcd, or ditlay to hs, l^h up 
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tiall cwiiicUf AepOM, he thyulcs be sawc the 
paYiimll Jeh» rydtnk ® 

inyle from H^Mniltoun, iipcm the high ivay, on 
the Frv<lay Mbr the tlefate of the rebells at 
BothwVibnd^e. ainl that he sawe some men witli 
t)i4esn^ nut kiiowe if they w& reheUs. 

befitMis he was uithin the breadth of this h«>U8e 
to the pauuall whcMi he sawe him, and that he 
«aw« some of them have armee, and dcpons, 
he uevi r sawi' JobnSprcull hefor. Depons, that 
tbepannalJ, and'fctif^se that wer in.eompanj 
ivitb iiiiUi wei* half a mylc distant fistm the 
bodie of the rcbetU; ]k*JDg‘ interogat if the 
pannall was reptU ore of the vebells; depone, 
be doee not knowe if he. was reput ae one of 
tiicm, beli)^ interro^t if John S|ireull not be- 
iu 2 reput one of the rebells, why be and those 
remllfi who wer with him did not appi*eliend 
him tbeg. Depone he wa« imt in a capacitie. 
Depones that he mett the pannall in die lt4;h 
way** and parted with him at Moderwell, half 
a inyle from Hamiiinan in the way towards 
Edinborg’b, which is within half a myle to the 
place wl>er the corps of ane of die roliells, 
who was killefi hy his majesties forces lay, to 
whose buriall the deponent was going, anil de¬ 
pone, that AloderwoU was in his road to the 
said burkdl, and depone he never sawe die pan- 
saH since, till he saw bam in the f^stle of 
Edtnbiir^, and depons,, that he thinks the 
pannall is the man he sawe then^ d^ns he 
spoke, to the pannall at that tyipe, about the 
druugbt and deepness of the waiter, and of 
no o&er matter, d^pons he did not knowe any 
of the persons, who iver rydiiig with John 
dpieuU at that tyme, except on man whom he 
sawe severall tymes theraftcr ry^g tiirowe 
Hamiltoun Muir, with the rebeUs, who was 
called on Ru.«siJl, in the parisli of Monklaiul, 
and that he saive the same Rusbill in company 
with die rebells befor; and, ibis is tbe tnidi, 
as be shall answer to God. 

Siciiubscribitt»r» David'Caldwell. 


James Hamiltoun^ in flamiltoun, called 
Nepos^ i^cd 40,years, unmarried, purired and 
awome. Depons lie sawe John 8preiith the pan- 
■all gueifig single alone throwe Hamiltoun, 
towards James Mortouu, appothecary, liis 
•hope, with a sword about him, and Ihcr w/as no 
person spealdiig w ith him, and this was four 
or hve day<!s before the delate at BiAhwel- 
bridge, and depons, tliat at that 1y me tlier wer 
a great many of the rebells within tbe tpun of 
Hamiltoun. and that lie did not hear the pan > 
nail to lie repul on tif them, at that tyme, de> 
pm that the reliells wer goeing up and down 
Hamiltoun, lyke a taire, but be did not hear, 
see the pannall speak to any of them, 
'^A^ites that dareing all the tyme of tbe relii^- 

agiUDSl;llie defendei-s tor the cryrnes above spe- 
u|M in tkne oOminff.’ Certainly, in every 
Mat of flew, it is better, •and more suitable, 
MUtka jtidges, like' the assize, should outer on 
trial, v^thont any previous knowledge or 
' improigio&ef tktoase.** 


Uoii*. lio did see mm useiiig or weaiiog aviMi 
aa ibe streets of hamiltoun, wrheii the rebels 
wer tber, but ibose that be suspected to be re¬ 
bells. Depone be has seen some fiereons at his ^ 
owne house ibe time of the rebellHUi, who 
hade cloatb bags behind them and svyords about 
them, whom be convoyed out of tbe tonn to 
the foord, and who did ni>t converse with a^y 
of the rebcUs, i^nd tliis is the trutli iw he sIumI 
answer to Ckid. 

Sic Subscribilur^ Janes Hamilton. 

James Millar in Milrohaogli aged years, 
uniiiamed, purged and sworne, depons he 
sawe on w ho was designed John Sprt'ull ryd- 
ing on Hamiltoun Muir, in Jnne 1679, and 
that he was within a verie little distance frpm 
hifu, and that he sawe him rydiug U)»oii a grey 
horse witli armes up to the Isbells; and tliat 
he thinks tliis pannall is like him, and resem¬ 
bles the man that was designed to him to be 
John Siipreull, but dare nut pnsithlie depone 
tliat this pannall is that tnun who was so flo> 
signed to him, nor dare Ik; depone positiveiie 
that it is not; lie depoiis that he never heard 
that John Spreiill the pannall, w as amongst 
tlic reliells efter that, and tliis is the truth as 
lie shall answ er to Gud. 

Stc SubscrilUur, James Millar. 

John Spreull^ wreitter, in Glasgow c, aged 
^ years, unmaried, purged and swovne, de¬ 
pons, 'J'liat the dejioucnt being with a com¬ 
pany of4be rebelUi about twentieor thretlie, he 
mett the pannall in a road about half a ni\ le 
eastward from the Ilaggs, ahrmt four or fy ve 
doyes befor the break at liuthwelhndgc. on 
horseback, with another rydiiig with him, and 
knowes not whither they liadc armes or not, nor 
what collor the pannall^ horse was ; depons 
that he himself hade inaile usi; of two horses 
tbe tyme of the rebellion, whereof one wag 
brown, and anotherJ^ay; de|K>ns he did not 
see the pannall, at Hamiltoun mnir nor Ha- 
miltoun in company wdth the rebclls, nor any 
other place, to the best of the dejioncnrs inc- 
morie, and being interogat, if the pannall w'as 
repute, by any of the rebc Is, or by him, to be 
(»iic of ther iiumlnT, depons be ranriot re- 
memher; and being i 2 itei*ogat, when be put 
away Uic gray horse, defioiit^s he thiiika it 
was son^e fewe days befor Uie break, and thinks 
it was four or five dayes, but cannot be posi* 
live; depones that the deponent himself hade 
js perriwig, the collor of his owne haire, and 
iighicr, and depones that tbe jvaniiail, the tyme 
foresaid, that he mett him, hade no perriwig, 
but his own hairc ; and this is tbe truth, as he 
shall answer to (>od. 

Sic Suhscribiiur. Jo. SpaEULL. 

John Airdj merchant, in Glasgow, aged 56 
years, luarriHl, purgcil and sworne, ilepons, 
That to the best of his knowledge, on the Tues¬ 
day, befor the delate at llothwcMiridge, he 
sawe John Spreull, the pannall, in 'company 
d^ith Mr. John Welsh aud a woman standiug 



7861 STATE TRIALS, 33 Ch akles 11. 1081 anil F4!rguaon. [786 


mM Fomkie the deponent’s owne bonse, 

in^GhMigowe, the deponent having httedlhe 
4UKMsk and looked in, and this is the truib, as he 
shall answer to God. 

Sic SubscrihUur y Jo. AiRD. 

George PetVs, Cordener, in Glasgowe, aged 
*24 years, maried, purged and sworne, depons, 
be savre a person, wlio was designed to biiii 
to be John apretill, ryding in Hamiltoun inuir, 
on a bay horse, with a velvet cape and acloack, 
and that he was ryding alone, hut knows not, 
if it was John Sprentl, the pannall, or John 
Sprciill, Mr. John Sprenll’s son, knowt^ not il’ 
lie hade arines or not, and that he heard it said 
that John Spreiill, the pannall, was amongst 
the rebells, and this is the truth, as he shall 
answer to God. 

Stc SnbscribUur, CKoucr. Piehs. 

John Sprcull^ wvc’iiieryin (ilasgowe, lieing 
re-examined, depons, it was a black hatt that 
lie hade, when he was with the rehells, on 
iramiltoun muir, and that he hade n hlackhutt 
all ihctyine of the rebellion. 

Sic Subnet ibilur, .1 o. 8 i»rcl i.l. 

Chat Ifs IMowatl, appotheeary in Glasgow'e, 
aged 40 yeai’s, nmried, purged and sw'orne, 
depones he sawe John Spreiill, the pannall, at 
Kiliuarnock, in a chainge house in June 1()79, 
and th:it he said he was uewe <;oine from Ire¬ 
land, and he craveil of the deponent alic ac- 
compt he was resting him, and that the other 
Jolin Spreull w'us reput to ha\e beiii iu the 
rebellion. 

jSVc Suhscribifvry Cii. Mowatt. 

James A/or/oz/w, appolhecary, in llamiltoun, 
and aged :K) >cars, luaried, jiurged and sworne, 
dopons, That John Spreull, the pannall, came 
in to the dopunent’s shope, in llamiltoun, the 
fy me (»f the rebellion, and ci-avcd him mollC 3 ^ 
but .hade no aruies, and the deponent trysted 
him another tyrnc to gett his money ; depons 
the rebelbj wcV in the tuun of Hariiiltoun the 
tyme the (laniiull came to his shope, and that 
be took a blank bond from him for his money, 
as he hade done liefbr ; and this is the truth as 
be shall answer to God. 

Si^ Submribitur, Ja. Myktoln. 

Dr. Thomas Alsioutiy doctor of medicine, 
aged 36 yeai’s, niavicd, purged ainl .sworn, de¬ 
mons he never sawe the pannall befor he sawe 
him in the pannall, nor beard that he was out 
at the rebellion befor he was questioned upon 
the lybell; and this is truth as be shall an¬ 
swer to Q^. 

Sic Subsetibitury Tuo.Alstoun; 

His Majestic's Advocaty in farder probation, 
adduced the confession mentioned in the de¬ 
bate, alleadffed emmitted be the pannall in 
presence of the lords of privie councill. 

Sir Get^rge Lockharty for the pannall, al- 
leailges, ^Fbat any pretendiit confession which 
bis 'majestie’s advocat alleadges was emmitU^ 
by the paunail hater the lords of his iiMyestie’i 
VOL. X. 


privie ooiiDcili, cannot be repeitted as any 
mean of probation in this process; first, be¬ 
cause the pannall being able to wreitt, ther is 
no subscribed contession produced under his 
baud, but on the contrair a coppie oV -a pre- 
tendit confession being drawn up and ex irtcon- 
iinente otfered to the pannall, be did iinme- 
diatelie disowne, disclaim and inject the same. 

3do. In the case of alt judiciall confessions 
wher the pannalls are not able to wTeitt, it is 
the irrefrugahJe opinion of lawyers that tire 
confession "should bo immediately drawn up 
and signed the clerk of court, and ac-> 
quiesced to by the pannall, but it is most un¬ 
warrantable to pretend that the terms of pro- 
iciidit confession ex post facto, and ei'fcr a long 
iiitervall of tyine, cane be proven4>y4he depo¬ 
sitions of any w itneysses of W'hat qualitie, re<- 
putation or integritic whatsomeVer *, and the 
reason of la we is most evident, because a con- 
ibssion being of so great importani^e as to men’s 
lives and fortuns, wilneysses may mistake as to 
t be tenor, anil c^inlext and sense, and the way 
and mancr of expression, all w'hich may make 
a great diflerence and alteration as to the true 
, sense and import of such confessions, and ther 
j cannot be a iireparative of more dangerous 
I <ujni»efjuence then to lay such i'uiidatlons that 
I depositions of wilneysses should be taken to 
I make up pretondit confessions ex post fuctOf 
and efter ane inteivall of lyme. 

The said pretendit confession, though it 
wer produced under tlie paunall\s hand, yet it 
canc moke no faith as being ti conlbssion extra- 
judiciall and not taken coram competcrifejudicc 
as to the proces, and I lie crymes and such 
cxtrajiidicinll confessions, even Iho consist¬ 
ing in wreitting and taken incontinent, arc in 
lawfi revocable ‘ ct fidem non facit in prucessu 

* crimiuali.’ And wherin all lawe is so clear 
and ]>ositive that it is but reputed ane extraju- 

' diciall confession tlio taken a judicc competentey 
' if it is not jn'o irihmafcy as may appear by 
I Mathews page 370, in that title ‘ dt coufessione 

* spontanea per totuiii.’ And by Julius Clariw 
I Cluest. r)4, and by the authorities and practices 

ol‘ criminall tribunalls by him at great length 
cited, and the most tliat ever such pretendit 
coiifc.ssiuns either did, or could operat is but 
indicium ad torturam u hich the pannall hes 
: suffered and undergone, and u as subjectetl to 
! the same upon that vene account that he re - 
I fused to owne or subscry be the said pretendit 
! confession. Ly kcas suitable and consequenliall 
i to the opinion of lawyers and the practise of 
I nations as to this poynt the 90 act of tho 
I Sod pari. K. Ja. 6, does positirelie and in ex- 
I presse terms requyre that all wreits and docu¬ 
ments made use of as a mean of probatiqu 
i sliould be taken in face and iu presence of tike 
I inqiieigt, and so does suppose that it in list be ' 
j taken by tlig justices sedentespro tribunalc in a 
1 formed court, the inquest being swoine and 
j present. Wheras this pretendit confession is 
1 alleadged to have bein taken * extra circum 
juris f the lords of his majesties prive councill 
j being noways judges cumj[ietcDt to tht orilUi- 
1 3 £ 
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na) jirocei) ami tSe crvmcs lybelledf and ir- 
rojj'uto and indict the condiirne punisliinciit of 
the .samo : all which defonees tin* paiinall pro¬ 
pons nepurutim^ rather of them lieinij ‘ ]ior si' 
‘ ft se|>avatiii\’ relevunt. And that ther is no 
lawe or precedent upon record wher ever the 
like was heard of or snsiainctl that a pretemht 
confession should be made up in a criniiniill 
proces to inijunt forlaultiire ot a man’s l^yff or 
estate iJ|ion ‘he pretcudit depositions ot' \vit> 
neysses in respect wliercof, (See. 

His Miijcslies Adtocat replies, that as to the 
first, tiic iiolstdisn ihinp^ of the eonf€'Si»ion hy the 
partie cannot prejudice the probation, since the 
conlession being read to him deliberatlie and 
reiterallic it, shall he offered to be |iroven that 
be could not disontie the confession, which 
being* it is against lawe and reason that the 
an nail's contiunacie should he of advantaufc to 
iin, since that wer to make one cry me detend 
anotluT, and it is the constant custonie of the 
jUS'!ices and ass\scrs, founrtlt upon excellent 
reason, to find confessions to ho siillicicnt tho 
not siibscrihcd by the pa»ti<*, and thus Ciogiir, 
Ski'in, Stewart, <Vc.; and all dyed upon con¬ 
fessions ivliiL-h they refused to snhsenbe. 

To the 2d, that'this cotilcssion was wreitten 
and read to the paiinall vx tuvnntmeutv. And 
it is positl>elie oflered to he proven that the 
patinah being advertised of bis dangi'r and ull 
the articles read to him one hy one, he positive- 
lie acquiesced in them all execpliii^' otdy that 
be did not say that was a rohelhon, ‘ el c\- 

* ceptio iirmat regulain,’ and this liighicns and 
lessens not the cry me, and that tiier w<>r blanks 
in it at tbe eixl ot tbc lines, vvhci*ii|>on by ordei 
of the couiiciJI that was scored tho most unne¬ 
cessary, \vt to ctunplye with him and then 
againe read to him, and then he hade nothing 
to say. 

To the .‘ird, IIj«. Majesty'.^ vXiUocrit is un¬ 
willing to'^treach any dCbataidc poyut, and fol¬ 
lowing tho temper ami example of the king, 
liis master, that the pcoph> may knovvc Imwe 
ha}q>ie they live under his gov crnmenl, does not 
debate that this confession tho taken in judicin 
and wher the panncll was advorti.sid oi* his 
hazard, yet that it is only snfricicnt being ad- 
niiniculal by, anJ joyned with other prc^iinnt 
grounds,evideiict s, and presumptions, in who Ii 
coiijiinclion his majesties ad vocal didnoes, that 
it is one oftlic strongest and validesi prohalioir.; 
for who caiic knowc a man’s accession, better 
then himself, and tho wreitts may he tiirgeii, 
and wiinevsscs may depone fatslie against n 
man, yet tlic lawe hes eoncindit certnin'ic that 
a mao cane never coriicss faislie to his owiie 
hurt, and therefor, even a cooli^s'.ion taken 

* ooram judiee incompetente’ is concluding, ex¬ 
cept tbe confessor cane .shown what induced 
him to erre, for which his inajcsTics ad vocal 
dioes cite JMuscard f’oiiclus. .*kVi, mim 9. That 

* judex competens potest cogcre evniossum ad 

* perseverandum in conlessiouo curum judiee 

* iiicompetente factfl nisi doce^tt de errore ct de 

* cau«u luriauid*’ which in a must reasonable 


conclusion, and as it wer against all sense, that 
a man’s delilierate confession should not prove 
against himself, so tlicmtereMtofthe pannnil is 
siiflieiently secured by being allowed a hbtrtie 
to correct himself wher he cane prove his 
error, ancl why he should varie from his former 
confession, whicli this paiinull cannot doe, and 
if he cane, his majesties udvocut is (*ontent to 
admitt it to his proiiation, and that such con¬ 
fessions arc valid, if other arguments ronciirre, 
he cits Clunis § finale. Quest, oj. iiiun. 4to. 
wher it is staled that such a confession is only 
sudicient ‘ ad torluram nisi cum huitistuodi 
^ confessioiie conenrrant alia argurni'iifa,’ ns in 
this case wher it is most clcarlii' proven by wit- 
neysses beyond all exception, that this prison 
was ac.ti]allic ujion tbc tilace, and conversed 
actuallic with the rehclls,and all lliat is wanting 
is whither he was tluT ammo dtltnijat-ndi, and 
what was hisilesignc, which being that ofw hieh 
a man himsrlt is the most eompeteni judge, 
his ovvtic confession must he liicrfor the* most 
eoncliuling and solid probation, and sinec it is 
couh st, us indeed it eannoi be diwiied, that a 
confession, even ‘ corani jiifliee incompeJcnlc'is 
sudieieiit to subject a paniiall to torture, it 
most be theifor verie eleiir that such a conles- 
sioii is of ilsdf a verie great and strong proba - 
lion, sinee by <»ur, nor by no lawe, a mane eanr 
he suhjerteil to toitiire, hut upon evident and 
strong gToiiiids and prc.smupiions. Nor did 
this iiaimail suffer thv lortor upon this )ioynt. 
nor upon no part*'" of liis coiift.ssion, so that his 
confession has not i ikcn effed by tortor, but is 
yet le tiikc e/lict, and his couiVs.sion is tln rfor 
iiowe firodneed, fiw to convince that the tiling 
vvliu h he himself be.st knewe, and eoiifesl v, 
true. To wliieh is joyned not only the depo¬ 
sitions of the \vilneys>os alri adle uddir i d, and 
that he cam' give no reason of hi.s vari.ition, hut 
thrit tiic saiiiJobn Sprcnil is nniv(TS<dlie know ii 
to he of these piineiples, that h‘d men to Hoth - 
v.el-hridge, anti to he the grtat ringlciwler ther, 
and that he will not yeleall it a rebellit-ii, ainl 
howe cane any man of common sense, hc.sid 
reason alleailge lliat he who wi.shed .so well to 
that partie, tiafrectgiiig so much for them, was 
s'o oft wilii tin lii, and will not disovvm; it to the 
hcizard of iiis ly fl', being infalahlic jiroven to 
riave been Uj#<ui the place in armes, and to liavc 
eonft st that he was ihtT. That eonfession m 
rnn^iTia t»i that Us ami wher flier is no shadow c 
why he sliouM have tinitted tliaiconfessiMn, the 
coubssion emitted, as said is, slionM md operat 
against him. being adiniiiicnlai as said is. 

Sir Ctoy^c LnrUim't duply es, that tho nan- 
nall’s procurators doc not at all coiiceavc tnein 
selves m the least slrcateiicd by tbe instances con- 
desceriditmi by his riiajcslies advocat, of(iogar. 
Skein, ami these other traitors, who were jusilie 
eoiidcmiicd, in respect they doe now ayes relate 
to uor conciTne the poynt in quet»tioii, but on 
t|ie contrair retorts tlie instances, in suae fare 
as in the case of all these pumiuHs they w<*r 


* Sic iu urig. 



789] . STATE TRIALS. 35 Chables IL \6Sl.^Spreunand Ferguson. [790 


sisted judicially before the justices, and they 
didrepeit the same jiidiciall cootessions in pre¬ 
sence of the Just ices and the inqiieisL and raiic 
to the highest transp(»rts of iurie and treason 
in (lisowiiiij^ the kiiitr’s aiitlionlie, and the au 
thoritie oi all judicatories dirivod and acting’ by 
yertue of his majesties aiithontie. and so wer 
in ‘ cririiiiie fra;;l;inte* and owiieing and com¬ 
mitting of treason in the* face of tlie coiiit, so 
that wlmt collor or pretence ot lawe cane he 
nrgi'd Irom these instances to the poynt iiow'c 
in (|nestioD. 

lido. There is no lawyer, and the lords of 
justiciary are desyred to cast (her eyes upon 
the lawyers produced, if' ever it did enter into 
the thought or iniagiiiution of any lawyer, that 
a pretendit confi'ssion of cry mes import I'orfaul- 
turc ot lyti'and estate, not extant nor produced 
iiiidiT llie hand of a judge, wher the partie can 
not wreiti hut oflVred to he proienhy the depo¬ 
sitions of Witney ss'cs, was c\er hoard of or sus¬ 
tained, whieli not only 'he generall princ iple of 
all liiw^e has reprobal, but even the lawe of ibis 
Ivingdotue even in jndicio civUi, wher he im¬ 
port IS notliing else hut a pc cuniary interest for 
]iartic»s confessions heing but ‘ nudii emissio 
‘ verhoruiii,’ depositions of \viln(’T'5ses are not 
admitted to prove the same, even to tl:e c uhic of 
anc? Iiiiiifirc'tli pouuils Scots, and it is a iiodor 
and known case that a pretcMiclit |udieiall con¬ 
fession alleadgcd, made befor the lords of ses¬ 
sion, in the case of Osebnrn and lini'liunaii, tho 
prodiic;eil under the clerks haiivl, was noi sus¬ 
tained to be binding or make laith uiilesse it 
liadc been subscribed by the p.utie; and un<‘ 
decreit given hy the Kiiglisli judges for ttic 
tyine, upon that ground ugaiiist jiucliaiiau, 
was reduced since, liis majesties restoinalion, 
by ilie lords of session, as be ing absurd, irrcde- 
vaiit, aud enntrair to l.iwe, and it w'c * a straingc* 
strcatcli and coiiseipieiu'e that if ihe cic'po.sitious 
of witiieysses cannot be admitted to prove a 
contcssion, e\en as to tlie meanest civ ill cffrl, 
that lliey slionUi be alloweil, and sustained, in 
ucrimiiia!! proc<‘s or wiim^jsscs heard to ile- 
jioiic, as to the tenor cd' parties ci»iifessioiis 
thf‘n‘Upoii to make any mc.in of jir iliaiuin, and 
against wliicdi the act of paili.mkiU above- 
ineiilioncd is repeited, agaiust w Inch iher in y- 
tlier IS nor cane he any thing answi red. .U 
to these t>retences that evtrojndiciall conics 
sinus tho taken ‘ coram jiidicc incomjielent^' 
may lie aclcluced ^ in inodcim adminieuli nisi 

* cloceatnr cle c'rrore,* does not at all coneernt- 
the poynt; liecaiise it is only true wIut ‘ coii- 

* stat et apparet de vei ilate aetusMiy produc¬ 
tion of the Confession itself, in which c-ase il is 
acknowleiigod tliul whither it be the case of 
jiidiciall confessions orextrajudiciall, if the par- 
tie bcf able ‘ cloccre de errore’ lie may retract 
and be heard against the confession, but here 
the powit debated, is that the confession ‘ dc 
‘ naturii siia rccjiiirit scripluram,* and most he 
‘ rediicta in scriptis iiicontineiiter’ when a par- 
tie emitts it, wliithcr il he a jiidiciall confession 
or extrajiuhciall, which is not in tliis case, and 
is aot the subject of probatioA hy wiuicysses, 


that being to lay a fundation for drawing the 
1 ves and reputations of all mm, into evident 
hazard, and the pannail’s. procurators oppons 
the uiitliorilies cited, and the law'e said well 
tiiat ^ nisi tota lege pcrspecta,’ it is uiisnrd * de 
‘ eft judicare,’ and the words immediulely fol¬ 
lowing the place cited by (Olariis, docs clear 
the citation, and duunriglit inihlates against his 
majesties advocate, and as to all the coiicnr- 
raiiee and (|ualifications of the other adminicles 
insisted on hy his majesties advocate, they are 
neither proper to be debated nor ansAered hoc 
loco, hut on'y proper to be represented'to the 
inqucist, and then shall be sufHcicatlie taken oif| 
answered and satisfied. 

IMr. Ihtvifl Thoris fardcr adds and repeits 
tbe decision of this court in the case of Ro¬ 
bertson, who having contest tlie inunlor befor 
tliiec commissioners ol justiciary and the king’s 
advocat, and the coiifcssiuii beings-ibscribed by 
the three Lords, Advocat and Clerk, the Lords 
rifnsed to sustain the said confcsvioii cither as 
‘ pienaiii' or * sciiiiplLMiain probatioMeili.’ In 
n spcct it was nut tak<‘ii by four of ihe justices 
(who are Only a ipiorum) pro tribniialc sa- 
‘ dente.’ 

The Ijords Justice Cicnerall, Justice Clerk, 
and (’oinmissioiiers of Justiciary having con¬ 
sidered ihe dehatc, they refuse to siistaine the 
coiilessiun (to be proven hy witneysses) as a 
mean of probation cither plenarie or adiuini- 
cubit, llis majesties advocat desyres ihe pan- 
nail should be intcrogal be the lords of jus¬ 
ticiary vvltiilicr or not he thinks the being at 
Ijotbweibridge a rcbclbou. 

Tlie paimall answers that be conccaves lie is 
nut obliged to answei, because it is not the 
cry me ly ladled, and he may be as well interogat 
upon any jaiynt of treason. The lords having 
iiilrnoijal ihe paiiiiall if he acknowledged the 
rvseing at Jiolhvvcihridge to he a reheJIion. 
The paniiall answered ibat it was not a part of 
the crx me lyhtlled, and that his future lyff 
should wilucsv him to be b»tb a good subject, 
aud gn'id His majesties advocat 

closes ihe probation, and protests for a nc assysc 
of error against tin; inqucist in case they 
iisso!i/ie. 

'I In- Lords ortlainc tho assysc to inclose and 
rLiLirnc ihcir verdict to inorr.iwe at tj o'clock. 

Clrix Jcs'iiciAfur, vS. D. N. Regis tenta in 
Rn iorio limgi d<i Lilinimrgh, dccinio 
quu'to die mi n. is Jiuiii 10f’l,pci Nululciii 
t-t Poionlem L'oiiiitein Liilielmurn (’oini- 
icm tie lincciisheiry, Justivuniuni (iciic- 
rolt-m, Kiuharihim ftlaitlainl de Duddop, 
Jiisticioric (Jlericuin, UtiberUim Doitiinniii 
<h* Nairn I)i);:mios Jaeobum Foulis Co- 
liiitonn, D.iviiiem Hallonrde FonvJ,et Da- 
videm Faiconardc New touu <.‘<uni!iis.sioiia- 
rios Justiciaric S. 1). N. Regis. 

(.'u! ia legitime aJiirmaia. 

The persons who past nin»n the assyse ol 
Robert Fergujcn oi J.cUcrpin reUirued thcr 
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Terdiet in presence of the saids lords, whereof 
the tenor fbllowes: 

The Assyse all in on voice finds Ferguson 
of Letterpin to be guilty of ndicUioii, and 
being at ilotliwclbridife by his own c*oiifes!!.ion. 
Sic SubtscribUur^ Will. SruiviNsoN, Chan. 

The lords for soverail cauyse*. uioveing them, 
Continued the pronoiiiieiiiij ot Ooo.i- a’ld Sen* 
tcnce against tin' -shkI ilobert FergMsoii of 
liCtterpiu liiJ the steoiid Monday of November 
Bixt. 

Tlio persons '^lio passed upon the assysc of 
John Spreull, returned ther verdict ivi presenco 
of the saids lords whereof the tenor fulloweti: 

‘ The Assyse, ha^ ing <‘onsidcrcd the Depo- 
‘sitionsof tlie whole wilncysoes, led and ad- 

* dueed against «lohn Spreull, unn rocc finds 

* nothing proven of the ermines contained in 

* the Lyhell, which may make him guilty. 

‘ Stc subscribitur^ V> jll. Sjeivinsun, Chau.’ 


iG^O.^Trial David HatkHfmny [799 

The p^niiall and hi»procurators tabiea inistaMf 
meuts upon the verdict, and craved the paunall 
John Spreuli may be ^t at liberty. 

His majesties advocat produced ane act of 
I Couricill ordaining him to be detained in prison, 

I whereof the tenor foJluwes: “ EdinburgiJ, Uie 
I foiirteint day of June, 16til. The lords of 
I his majesties pnvic coitncill doo hereby give 
I urdor and wurraud to the jiijitic.es, uolwitli* 
standing of any verdict or sentance returned or 
to pronounced by them thereupon, upon the 
rrihimufk dptay latlie perspwed against Jolin 
Spreull, to dciar.-* him in prison nutlU he be 
examined upon scterall other \ lit^,lb<•y have 
to lay to his chairge. h^ me. 

Sic &uoiCnbilury Fa. IMexaeis.” 

The liOrds Commissioners of Jnstu iary, in 
respect of the said Act of Cuuiicill, did remit 
the said John NpicuJl buck to prison. 


Sl6‘. Trial of David IIackstoun, Laird of IlathilleL for 1 reason 
and Sacrilenioiis Murder:* dC Cmarlks II. a. o. lO'SO. [Now 


first ])rintt'd from the llecoi 

Curia" JrsTiriABiv. S. T). N. Ucijis unta in i 
pretorin burgi dc Kdinbiivgb, .'iodio Jnlii I 
1680, per honorabilm nios Culielmmii 
CoiiMtein d#" (iocin.sbfi'v .histicianiim <m;- 
ncraJi- o, l{jl<‘h<ir{imri .Maiclmidcc i)nditp, 
Jiisticiuiu' C'jc'i'icuio, Doitimos .I.icobmu 
Foulis fie (’oliiilniU!, K dp'r'iiiu Nairn do 
^tratlaird, Du*, nlcm iJalfour dcFciirt, Da- 
viilem Falconer dc Nowtoitii,it Kcgeium 
Hoge de Harcai^is. 

Curia legilimc aflinnuta. 

Intran 

David Hackstcun^ of Rathilct, Frisoner. 

*\ K are nulxted and accused, tliat tvlier not 
w ilhstj-.uding from the lane o{* Cod, the lav^e 
of iiritioTis, and t!ie mnoie’pali l.iwp of tins 
kingdome, and thf* a!leud;Aianeo «>l tlie sid jeels ; 
tliereof, ther lye great ohiigathms arul bonds’ 
iip'^ii them and yon, to niaintainc ainl dehud 
the royal I and .soeer'igm j)oWf‘r and autliorilie 
of the majesue. and tl»al be the common 

lawe, the-iawe of nations anfl acts of parliament | 
of this kingtloine and constant practice tin roof, | 
ther\seing of his inujtsties subjects, or any | 
iiunllLr of them joyning and asscmbleing toge¬ 
ther in armes without, and contrary to his n a* 
jestios 10 } al commarjil, uarrand, ami aulhori- 
lif, and the abailiiig, assisting, reeepiiRg, inter- 
4:oinmlining, and keeping correspondcrue with 
such rebclls, and supjiiieing of them with 
levies of men, horse, money, armes, and fur- 

* tVith respect to the union of heteroge¬ 
neous i barges in one Dittay, see m this Cot- 
letf^on the Case of Mairne and Ogilvy, a. d. 
irb6. 


(Is of Justiciary in Kdiiiburgh.J 

Dishing of them, with ineat,iiiiMk, powder, hall, 
or otiicr munition bellicall, arc most detestable, 
horrid, hynoiis, and •ilHimiiiablc ciy iiies ot 'e- 
hellKMi, treason and /tse rnujfsttt^ and are pu- 
mshabic with fortaulioiirol Jylf, lands, heie- 
tages, and escheat of mOi cables, ami he the 
first act oi the 18 parliaim^nt king James (iih, 
the 4 states of parliament failhfiilhc promise 
perpetually to obey, m.iiiitaine, and deteud the 
prerogative rov a I of his saert*. majcstie, his 
aircs, and ^ncccssoi's, and privilcflgcs of his 
hyiiefc crown, with ihcr lives, lamU, and goods, 
aiifl be the .^>lh aet, 1st session tif his majestic's 
first parlinmeiit; it is declared that it shall 
In' h\4' tien^oii lo the subjects of this king- 
j dome or any ruiinhcr of them, more or h'sse, 

I upon any groumi or pretext w hatsomever to 
! I \se or eontinue in armes, lo makepeace or 
uarr, in- to make any Irealn-s or leagues with 
foieign princes, or estates, or amongst them- 
sclvc'!, without his majestic’.s special aullioritie 
and upproh.itioii, first interponed tluMcto, and 
all his iiiajf sties leidges are discharged upon 
any pretext w habawvcr, to attempt any of these 
tiiii.gs, uiidt;r the paiiic of treason; and be the 
7 net, 1 session of liis majesties first parlia- 
I ment, the late Soh-nine League and Covenant, 
or any other eovenaul, or piihlK*. oath is dis¬ 
charged to be taken be. any of his majesiie's 
subjects, upon ther higliest pi rrill. And he the 
2d act, 2d session of fiis inajestieB first parlia¬ 
ment, it is statute and ordaiiieil, that if any 
person or persons shall heiefter plott, con¬ 
trive, or intend death, or destruction to (lie 
king’s inajesue, or auy bodioly harme tending 
to death, or destruction, or any restraint upon 
bis royal person, or to depry ve, depose, or suo- 
pend iiiui from the style uoaoiur and kiugbe 
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name of the imperiall arovm of Uiis raalme, or 
any other of bis iimjesiie’s duminiooB, or to 
&us|»oiid him from the exercise of his royal 
viTnineiit, or to levie warr, er take up arnies 
a^alusthis majestic, or any eoroittiJftnoniil by 
iiiin, or shall inlyseany stranufoi’Bto invade any 
of bis inajestie’s dominions, aod shall by wroit- 
nig’, priutinfr, or other malicious and advised 
sjicukui^, evjirt'sse and decluie such ther trea- 
soiiahU* intentions, every siicli person or per 
sons, beinpf upon suiUcienl prohaiion legallie 
c.ouvicl thereof, shall be dooiiic^d, declarwl, and 
ad pulled traitors, aiut shall suffer t'orfaulliire 
of lytf, honour, hinds, and as in the 

cases of treason. Vet ye the saUl David lluek- 
>t(>iin of Uathilct, a disolnt, 11ii^iti<His, and 
w ickeil treacherous villain, shackiiigf off all fi;ar 
of (lod, consoiciice, and sense of duty, allca- 
jiiance, and loyaliie to your soveraijrne, and 
native prince, upon the saiffitieof whose sacre<l 
person and mantinance of whoso sDveraig;ne 
autljorltic and prindic power the quvetoes, Ma* 
hiliJ ie and happn^ties of the people ifoes dcqiend, 
yc liaio most (*crli(lious]y and treascsnaldie pre 


of Wigtoun^ Stewartrie of Kirkoudbrifjfbt^ 
Dumfirios shire, Btnfreiire^ Lanark, aud utber 
sbyrss, within Uiis kingdbme, and ya having 
robbd his maiestie’s dulielulV aud ]^d subjects, 
and treasonaldie quarleued upon them ^ yc did 
supplie shelter and protect Mr. John Welsh, 
Mr. SauMiel Aroot, ibrfaull and declared sebelU 
for the rebellion 166(>; and ye and yinur acr 
complices having marched to Danuhon Mute, 
«li<i lake tke iMildues upod you tu isaue prueja^ 
Illations, and print declarations, bearing the 
tmisonahle grounds of your rebellion *, and did 
presume to wiodtdl and give your rehellioiM 
associats the name of aue army ; aud you did 
model] and forme yourselves m iroups, coob- 
piiiiys, and regiments, imuiing coUuuclls oi 
regimen Is, capkaines ol tniuipanys, (iommandCB® 
of irouiis,. and other officers, under the cQmr 
maiul of the impious and bloodle murderers oi 
the late archbishop of St. Andrews; and yc 
and your rebellious and treacherous accoiib- 
phees, did incamp at HamiUon Muir, for so- 
vcrall dayes togt?UM‘r in June 1679, ye did ob- 
sfiuatlie continue in aniies, ye did make do- 


ye iiaic muM iicriKiiouMV hiui piv - ——-- - -' ' . : ^ /. ,.i_ 

«iu.cd to corurnitt, and aVeguilty of the crynus : tachiuenfs lor 


ahin c liientioiicd. Jiv suae fare as ^c and the 
bMo lie and saeraligions miinUrers of the late 
jncli-hishop of St. .Aiulrcws, d:d goe into the 
W cstcni sliyro.N, :ui4l liul trcasonai-lie joyn in 
aniics willi IJohcri llamilt<»im, laiUher to the 
laird oi Presiouri and his accomplices, ilisoliit 
and flagitious. jK*rsons, to the ntimher of three 
score and iipuurds, :mil upon Iho twentie iiyiilh 
of May 107*^, a day appoynUd for a solcmin- 
tliaiiksgiving for Ins luaicstic's ri-staiinitiou to 
tlioro^all govrnnnenl of this kiogilomc, goe 
to the hmg'ie of Hutlicpylcn, and lljcre proud- 
iic and tieasonahlic, efter reading acts of ther 
own covniug, shacking ofl’your alleagiuncc to 

• ■ V . ■ __ _I .. . 1 . 


countpy, to rnakA* provisions for thcr rebellious 
caiu]>/aiid that notvviih.'itandiRg of ane procl^ 
niation issued fiirth by iho kinls oi his 
t.c’s Priiie Coniicill, dtclairing your said iib- 
sui'iTctiou to be a niauifesl auu hori id rebellion, 
and bye treason, and i^nmmmliug you anil 
\ our rebellious accomplices to desist and lay 
down \ our rebellious annes, and yet ye 
most trcasonablie continue aud abyd in anires, 
ami ye did beat parlies be driiin, and did take 
tilt boldiie.s aud preKUUiptiou to send your coin- 
nnsMoiirrs to tbe rnyal camp, ainl ye and your 
rebellimis accomplices did ti ewsonablie requywe 
the siibvcrsiuii and overturinug the govermeut 
and nisolenllie 


his lUiijcstic, \c most trc!iM»nablio and vvickcdlie j ol the church, and promhii* 

SiHi iit Mwiail :a(s ol iHiriiaiiiont a-SL-rtin*; liis lioasicd uf yuiir Crca>.oriJit arrms iu which 

anil your accoiiiphcos chd ireaswiiablie continue 
untill the twentie second day ot\,Juiie 1679, 
that his inajestics forces did assault ami al- 
tacque them at Uothelhrnlgc, w her by Dod’a 


iiiiijcsfie’s pn rogatives and establishing the go 
viTiimcnt of tin. church, drownd out hoiielyres 
sett oil, in couiiin'inoration of that day, and 
thcrclu ryc juid they conTmucingand hydingin 
your lrc 4 *soiiHhle armes ye and your rebelhoiw 
iissociats to the number of did way lay a fewc 
and small partii- ol‘ men, under the command of 
the laird of Claierliousc, and ye anil yonr ac¬ 
complices did most criiellie murder, and kill 
Rcvciull of his inajestifc’s souldiers tinder his 
< ommand^ and yi* beiu^ iwuud and insolent of 
your trc*asuiiablc cruelties, nuirders, and villa- 
lue^:, niul hav ing assembled and comocal tin? 
iiiimhcr of two or three thousand men in annes 
upon the day of June 1679, or ane or other 
of the dayes of the said mondh, ye and your 
accomplievs did most treasonahlie attacqiic and 
assault a small partie of the king’s forf*es with¬ 
in the toiiu of Glasgowe, by whom ye and your 
actMuiiplices were repulsed^ and defute. and yet 
being lucouraged aticf imlioldciied witb cuntlii- 
ence of \oiir nqnierous and rabedkoUB accom¬ 
plices, who did swell and growe to tlia number 
often or twelve thousand, did robb, pillage, and 
search tor horse, annes, powder, ball, and 
9ther instruments of waiT, throwout Utasbyres 


blishing upon bis inayosttos torces smd be tlie 
valour and conduct ot James duke ot Uuo' 
cfeugh and Moiimoutb his Uiujestie’s general!, 
and officers and souldiers iimlcr bis conduefc; 
ye anti your numerous and rebellious army 
wer disipat, routed, ainl vanquished, aud yet 
ye persisting, and abyding, in ane wries and 
tract of reliellioii and wickedness, as it yc hade 
bein made lor no other eiHl» then to be anc 
encmie to govcrnaicnt (and so to mankind) and 
to deminish and lch<»an that authoritie which 
your tiuty and aifeagiance ye ought to 
have iiiaiivji»t;d, aud ui^i* which ye have bciii 
so long protected, ye and Mr. Bitchard (-'aiiie- 
rou, Mr. Donald (Jargdl, and others your im- 
piouH,hlQiJitiie,mui'<leriiig accomplices did draws, 
contryve and lorme, two most treasonable pa¬ 
pers,* the one lulled the Fanaticks New Love- 

* As to tliese two Papers, (the Uueens- 
ferry Paper and SsSanquIiar Declaration), sec 
the case of Mr, Donald Gargil, in the ne*t 
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nant (talKa from Mr. Donald Cargill, ait 
Qaeinsferrie, the third of June 1680) the other 
called the Declaration of the true Presbyterian 
‘Antiprelatick and Anti-J^rast ian^iersecutedPar- 
tie ill Scotland, oti' the tenors following. 

“ We under subscribers lor ourselves, and 

* all that Joy lie witii ns and adhere to us beings 

* put to it by (jod, our consciences and men, 

* doe bind our^fulls with a solcinne and sacred 

* bond, lest on tiic one hand we should be caryed 
‘ airay nith the streaine ot apostacic and dt‘- 
‘ lection of the cliurcli in this tyme, and the 

* other hand lest we should (not bcin^' so en- 

* g'a^^ed) evauibh in vanitie, and he w ithout a 
‘ right rule in good designs. Wc have judgofi 

* it our duty againe to covenant with (jod and 

* one another, and to publish this declaration 

* to the world of our piirjHiscs, that men may 

* knew our most inward thoughts, the rules 

* we walk by, and tlie outmost emls we have 

* hefor our e\es fur this intent, that those who 

* are lovers of (loil, zealous of his reigning in 

* glory, and desyrnns of reformation, and the 

< propagation ol'lins kiiigdumc, may haveocca- 
‘ sion no more to be jealous of our intentions, 

■ and others may have no ground to load us 

* with odious and foull aspersions *, but that all 

* knowing the truth of us, if they shall strive 

* against us and the truth with us, shall doe it 
‘ without excuse and against conviction, and that 
‘ tliose who shall joy ri with us maj doe it upon 

* solid and undoubted grounds, and both they 

* and we may expect grace iroio him iaithfnl- 

< lie to pGi'sewc and happlie to he successful in 
‘ so good purposes. It is true we are not ig- 

* uorant of the great nnmindfnluesse, failing, 

* counterai ting and iiincking, that has lieeu in 

‘ our former vows and covenants with God, and j 
‘ of the great judgments, that hath and are 

* like to follow such impious and .siufull doHl< 

* iiig with God in such weighty matters (for 

* which we both ought and desyre to be hum- 
' bled before him) which cannot but make ns with 

* great trembling of heart enter into newe ones, 

‘ knoweing both our own weakness and readi- 

* ness to relapse, and the great iia/ard and dan* 

* gerof such rclaps<*s, yet the desire of reco- 
‘ vering and preserving a remnant, iind thecon- 

* viction of tliis is the most ronveiuent mean, 

‘ the zeal to God’s glory and Christ’s reigning 
‘ (which is the highest and most acceptable 

* duty man cane perlbrine to God) hoping lor 
‘ his mercies (who is vviiness to tlie integrity 
‘ of our hearts and riglilncs of our intentions) 

* that he will instruct, direct, accept, and 
•prosper us, we got iorward declairing that 

year, 1681. Uodrow has in his Appendix 
filos. 40, 47, printed tliese two l*apm; his re- 
presenlauoij oi‘ them is more lull tiian that in 
the llecord of Justiciary. There arc also fre¬ 
quent variations of phi aseologv, between the 
two; and Wodrow’s report is much the more 
correct as to oithogri-phy and punctuation. I 
have inserted from VV odrow the most mipor- 
tant passages which do uot apjiear in the Ue*' 
cords of Justiciary. 


I ‘ nothing else, but what w c here expresse, is 

* oar designe. 

** Imo. We covenant and swvar, that we 
‘ take the only true and living God, Father, 

* Son and Holy Ciosl, to he our God, and bc- 
‘ takes ourselves to the merits and righteous- 
‘ nesse of his So.i as the only righteousnoss, 
‘ that cane justilieus More God, and that we 
‘ take liis scriptures and word to be the object 
‘ of our faith and rule of our conversation in 
‘ all things, and that we shall give up ourselves 
‘ to him to be renewed, instructcil, and in all 

* things ruled by his spirit aecording to that 
‘ word, and shall earnestly endeavour by hi.s 

* grace to render to him that love, worship and 

* obedience that his word nupiircs and his good- 
‘ nes iugages us to. ado. Tliut we shall to the 

* outiiiosl ufour jKiweradwaucelhekingdomcuf 
‘ Christ cslablishod throughout the land, (if at 

* any tyine liercficr God shall give us this op- 

* portunity,) righteousness and the true re- 
^ formed religion, in the truth of its doctrine, in 

* the puritie and power ot its worship and or- 
‘ diiuirice.s, and in its diswiplin and govern- 
‘meiit, and iree the ehnrch of God from the 
‘ thralilonie, tyraiiiiio, iiicroachment, and cor- 
‘ niplum ol Frelacie on the one hiiiid, and Eras- 
' tiaiiism on the other, and that we shall, to our 
‘ liowcr, relieve, the church and subjects of 
‘ tliis kingdom (we being called lluTlo by his 

* giving ol'ns power, power being God’s call 
‘ to doe good) oi'that oppression that lisitli heiii 
‘ exercised upon their consciences, civil lights 
‘ and liberties, that men mai^ serve him holilie, 

‘ without fear, and pn.ssesse their civil rights in 
‘ qiiyetnes without disturbance.* 

o ‘ ‘ That we shall endeavour to our oiitniost 
‘ the evtirpation of the kingdom of darkness, 

‘ and whatsoever is coiitrair to the kingdom of 
‘ Christ, and es[ieeially idolatry and popery, 

^ in ail the articles of it, as we arc hound in 


* ill \\ odrow after the second head fol¬ 
lows; 'I'hirdly,That vve confess with our 
‘ mouth, and believe with our hearts, that the 
‘ doctrine of the rclormed churches, especially 
‘ that of Scotland, contained in the scriptures, 
' summed up in our confessions of laith, and 
^ engaged to by us in our covenants, the only 

* true doctrine of God, and that we purpose to 
‘ persevere in it to the cud ; and that the jmre 
‘ w orship required and prescribed in the scrip- 

* tures, without the inventions,additions, adorn- 
‘ mgs, or corruptions of men, is the only true 
‘ worship of (jod, and the J^resbyterian govern- 

* ment exercised by law till iiiiiiisters and elders 

* in Kirksessions, iTCsbytcrics, Synods and Ge- 

* neral Avsemhlies, is the only right govern- 

* ment of the churcti, and that this gov ernment 

* is a distinct government from the civil, and 

* ought distinctly to bi; exercised, nut after a 
^ carnal iiiauner by the plurality of voles, or 

* authority of a single person, but according to 
*thc Word of God, so that the Word makes and 

* carries the sentence, and not plurality of votes.” 
And that which is the 3d head iu the text, in 
Wudrow is the 4tb. 


9 
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* our nationall covenant, and superetitioD, will 

* worship and prclacie with its hierarchy, as 
' wc are bouijil in our Solemn League and Co- 

* veiiaiit, and that we shall with the same sin- 
‘ ccrity endeavour (God giving us assistance) 
‘ the overthrow of tiiat power, that hath es- 

* talilisbed that prelacy and erasticinisiii over 
‘ the church, and exercises such a lustful and 
‘ arbitrary tyranny over the subjects, seeking 
‘ again to introduce idolatry, and superstition 

* in ttiesc lands contrair to our covenants, and 
^ ill a word that we shall endeavour the extir- 

* pation of all the works of darkness, and the 
' relicts of idolatry and superstition (wliich are 
‘ hoih much enlarged and revi\ed in our tymes) 
‘ and excciit righteous jiidgeineut iinpurtiallic 
‘ (according to the word of God, and degree of 
‘ wickedness) upon the comniitUrs of these 

* things, but especially blasphemy, idolatry, 
‘ Atheism, soreery, perjury, uncleuniiess, pro- 

* fanation of the Lord’s day, oppression ami 

* malignancy, tliat being thiis zealous for God 

* he may delight todwell among us. 

4tli. ‘ Serioiislie considering that the hand of 

* our kings has beiii against the throne of tlie 

* Lord, and that nmv for a long t\ me the sue- 

* cession of onr kings and the 'most part of 

* our rulers with him, hath hein against the 
‘ jMiritie ami power of religion ami godliencss, 
‘ and freedom of the rniirch of (iod, and 

* liaili du-geiicrai frtim the verliie and good go- 
‘ verniuent of tlier ])redccess(jrs unto tvranny, 
‘ and hath of laic s<i manifestlic rejected (kal, 

* Ills service and reiormution, as a slavery, as 
‘ they thcms(‘lves call it in llicr publict |»apers 
‘ (cs|)ecially in these last letters to the king and 
‘duke of Lauderdale) disclaiming ther co- 
‘ veuanl with (iod, and hlasphcuiously inactiug 
‘ it to he burnt by the hand of a iianginan, go- 
‘ verned contrary to all right lawes, divin and 

* human, exercised such tyranny and arbitrary 
‘ go\(nimeiit, ojiprcst men in ther co'iscicnces, 

‘ and civil rights, useil free sulijecls (Chiistidn 

* and reasonable men) w ith less discratioii and 
‘ justice then ther beasts, and so not only friis- 
‘ trat the great end of govcrnraciil (w liich is 
‘ that men may Inogodlic, holily and peace- 
‘ ably under tbcm, and might be rniuitained 
‘ in ther rights and liberties from injurie and 
‘ WTong) Imt bath also walkeil contrary to it, so 
‘ that It can no more be called a governniPiit, 
‘ but a liistfull lagc exercised with as little 
‘ right reason, and with more cruelly then in 
‘ beasts, and they themselves can no more be 
‘ called governours, but publict gragsators, uml 
‘ publict judgments which all iiien ought hs 
‘ earneslly to labour to he free of, as of swal'd, 
‘ famine or pestilence, rayeing amongst us, 
‘ and besides hath stoppcti (instead of punish- 
‘ing)the course of lavve and justice against 
‘ idolaters, blasphemers, atheists, murderers, 
‘ incestuous, and adulterous, and other uiaic- 
‘ factors, and instead of rewarding the .rood, 
‘ hath made butcheries and murthew on 

* the Lord’s pt?opIe, sold them as slaves, irn- 
' prisoned, forfaulted, banished, and fined them 
‘ upon 110 other account, hut for mautaiiiing 


‘ thif Lord’s right to rule consciences against 
‘ the usurpations, of men, for fulfilling ther 
‘ vowes, and repelling unjust violence, which 

* innocent nature allows to all; of all .vhich 
‘ and more particulars we can give (we B{)eak 

* as befor God) iniiiiinerable ami sure instance}. 

* [Rut that we may see if there be any thing 
‘ that stands in our way ; there are but three 
‘ things that seem to* have weight that wa 
‘know. First, Whether the deed ami ohiiga- 
‘ lion of our aucestors can bind us. Sticomflj, 
‘ W lictlier the covenant doth bind ns cither to 
‘ ibis man or his posterity. And thirdly, Whe*- 
‘ ther there yet be any hope of them and their 
‘ posterity. 

‘ 1st, As to the first. Our ancestors, their 
‘ transactions and obligations neither did, nor 
‘ could bind us, they did not buy their lilierty 
‘ and comjuesl with our thraldom and slavery ; 

‘ nor could they, Mlicrty and freedom being it 
‘ benefit next to life, if not in some regard 

* above it, that they could not give it away 
‘ more than our neither is it in the power 
‘ of parcnis to bind their posterity to any thing 
‘ thatisso much to their jirejiidit^e, and against 
‘ their natural liberty. It is otherwise indeed 
‘ in tilings moral. Neither did they hind us to 
‘ any thing hut to a government, which they 
‘ then esteemed the best for the commonwealth 

* and Ruhiects; and when this ceaseih, we are 

* free to choose another, if we see it more com- 
‘ diicihlc for that end, and more free of these 
‘ inconvoiiiencies. 2ndly. The covenant iloth 
‘ not, for it only hinds us to maintain our king 
' in the luaintcnaiicc of the true established 
‘ and covenanted religion ; and this we have 
‘ not; neither can they reijuire homage upon 

* tlie account of the covenant, having re- 
‘ mmneed and disclaimed that rovenaut: and 
‘ we being no otherwise hound, the coveuaut 
‘ being the coroniition compact, without lire 

* swearing and sealing of winch onr f;»thers, 

‘ or rather we ourselves rofuatd to receive him 
‘ for king, and them for rulers ; and if tliev 
‘ were free to refuse him for king, upon tire 
‘ account of not subscribing of that covenant, 
‘ we are mucli more free to reject liiin upon 
‘ his rcnouiiring of it, this being the only way 
‘ of receiving the crown of Scotland • and 
‘ reigning also, not being an inheritance that 
‘ passes from father to son, without the con- 
‘ sent of tenants, but an (and the more inett 
‘ plead fortius, thcmorc^ w'e are concerned to 
‘ look to it) otfice, which, all say,^s given ‘ ad 
‘ ‘ cnipain, non ad vilain.’ Wodrow.] 

‘ Neither can it be thought that ilier is hope 
‘ oi‘ ther returning from these courses, having 
‘ so oft shewed ther natures and enmities 
‘ against Go<l and ail righteousness, and so 
‘ often declared ami renewed ther purposes ami 
‘ promises of persev criug in tlu sc, coiii'scs, and 
‘ suppose they sliould dissemble a repentance 
‘ of these eviHs anil professc to returnc to better 
‘ courses being pint to straits: or for ther own 
‘ ends (for opon no other account Cfine we rea- 
‘ sonablie expect it) ami thoogii it might !ie 
‘ thought that thg: luigiit be pardon lor what 
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* M ffcme (fnhicii’wecnBnint T«t mo to be with- 
^4Hit tbe Yicllattan jot* the lavM of Ood, asd a 
^ ffiiittnnsae on the land, fma ^kh 
« fcdkiiiBBse theteid can nem* be free belt by 

* «MD«ttQg of God’s righlpotisjtid^meiito upon 

* ^mnibr ■Mittiny so deaer?€d and so 

'^tmemarly TOCjnisita justice) yot they cannot 
^JieibGloved efter they have vudated all tyifs 
^ that ^mane ivisduni cane devise to bind men, 

* and beside tber will be something oi‘ tbllie 

* found to think to bind a kinijf that pretends to 
■* absolntnes, and our i'utbers or rather ourselves 

* at tirst judged it not warrantable to recetive 

< him wiliiout couiMantiiig* to atul swearing ol* 

* the covenant, and if so the renouncing and 

* dischiimiiig thereof we ougiit at present to 

* judge to be a jtist and rettsonabU; ground of 
^ nyecting him. Upon thesi' grounds being as- 

* amd of God’s appr«ibation and men’s whose 

* hearts ore not utterly by^sed and tlier eon- 

* sciences altogether corriifited, and knoweing 

< assuredly that the upholding of such is to 
’* uphold men to bear down Christ’s kingdutn, 

^ and to upholfl Hatan’s, and the deprj*vmg oi’ 

* men of right government and goed g(»vorn- 
^ onrs to the ruiniug of religion, undoeing of 

* human societie, we then seeing tlic iiiuniera- 
^ ble sitis and snares that are in giving ohedi- 
^ ence.to ihcr acts ; on the other hand seeing 

* if M'c shall acknowledge tlier uuthovltic and 

* refuse obedience to ther smfail comiuaiids. the 

* endless luiserica that will hdlowe and siding | 

* with Giwl, (who we hope will ucecfit and help | 
^ us to a liberation from thcr tyranny) against | 

< ilia atated ami declared etieiuies, reject j 

* that king and Uiesc associat with him from 

* being our rulers because standing in the way 
‘ of our right* free and peaceable serving of 
*■ God, propagating his kingilorn and reforms- 
‘ tion and overthro^veing JSataivs kingdonie.ae- 

* cording to our covenant, and declarc^i tlumi 
‘ lienee furth t« k; no law full nilers, as they 

* have cleclarod us to be no lawful 1 subjects 
^ upon aground tar lessc warrantable, as men 
^ iinbyasscd may see, and that efter this we 

* neither owe nor shall yeald any willing ohr- 

< dience to them, but shall rather suiVer the 
*• outmost of ther cruelties and injustice untill 

* God shall plead our cause, and that upon 
‘ these accounts, because they have aliererl and 

* * destroyed the Lord’s estahlisncd religion, over- 
^ turned the furriarneulnil and estnidished lawes 
‘ of tin* kingdoine, taken altogether aw'ay 

* Clirist’s cluirch and governmont, and chainged 
‘ the civil government of tliis land (which wns 

* by king aiulfreo parliaments) unto tyrannic, 

* wher non me assockit to he partakers of the 

< gevcminebt but wily tbo^e who will be iound 

* by justice to he giiilly of criminidls, and all 

* other ^9xeliid]i even ihuse who by the lawc^ of 
^ tbg land by birUi bailc a right to ami n abai c 

* hrthatfp’veniaaent, and that only l^tjauac not 
** of the name gwltincfiCK* and misrlHevoiis jiur- ■ 

< pooea Mith'tliomtelviv, and also ah traedec* 

< tioRS of comiiaMonevs lor parliament and 
<olitfim torjgpcvttmiDCiit, ove qniflu yoid by 
«thcr MalEiBg'4hi«e.lhe<^|iiiliiiMto >«f nd- 


* mifliian to those places, which by the weedof 

* God and 4be i^s id'this land wer tbe oawse 

* of Iher exclusion befbr, so that non oanc Icmk 

< upon 116, or judge us bound in alledgcance to 

< 'them uulcsse say also we are liQiiiid in 

* alledgeance to diviils, tiiey being bis vioe- 

* gerents and not God’s. 

< 5to. We then being made free by God and 
^ thor own docings, he giv ing ilie larwe andtlicy 

< giving the transgi'ession of that lawe, whioh 

* IS the cause that we are Joused iiowe from, all 

* obligations, iMitli divine and civil, to them, and 

* know'eing that no soeietio of aicn 'tliat iiatli 
‘ corniption in them (which alwayes is ready 

* to liegett diboillers anil doc injuries uales!$e 

* restrained and punisheil by lawes and govorn- 
^ mont) call be without lawes and governinetit, 

‘ and withall desyreiug to Ik; governed in tins 
‘ best way that is least ly able to iiicouvenienccs 

* and tyranny, we doe dcclaie that we shall bitt 

* up over ourselves, and over all that Gial shall 
‘ give us power, goviriiiiieiU, and governours, 

* according to ttie word of God, amt espcciallie 
‘ according to that word, Kxml. xviii. ver. a I, 

* * Morcovei* tiiou {^hall provide out of all the 

* * people able men, sucli as lear (ioil, men of 

* * truth, hating envctoustii'ss,'' [and place such 

* over them to he rulers of thotisaiKls and rulers 
‘ of humlriMls, rulers of lifties, and rulers of 
‘ tens. Woilrowl. And that we shat) no more 
‘ eominiti the government of ourselves, and 
^ the making of lawes for us to any one single 
‘ piM'son and lineal siicct'ssion, wc not being 
‘ lyed as the Jews wer by (hwl to one family' 

* government, not being an inheritance but ane 
‘ otiice, winch must tx^ sipiaretl, not to the in- 
^ terevl and lust of a man, hut to the giKKf of 

* tlic coiiiinonweaUli; and this kind of guverri* 

‘ inent by a single pf3rson, .Vc. l»eing most ly- 
‘ able to incoiiviiiience (as sad and long ex- 
‘ jx^rience may now leach us) and apn^i to de- 
‘ genorat unto tyrrannie. Mori'over wc de- 

* ctarc, that tiiese men whom wo shall •sett 

< over UR sliall he engaged to govern ns prin- 
^ cipally hy that civil or judicriall lawe given 
‘ by God to his people of Israel. [No man, 

^ we think, doubting but it must he the Ivest so 

< far it goes, being given by (iod ; ami wc 

* having no body of law of our own, but some 
‘ few imperfect Acte of Parliament, aiHlsomc- 
‘ times tbllowing tlie canon, and simicfuneH the 
‘ ieudal, ami sometimes the civil, which occa- 
» siotis great contentions among the ficoplo, 

* cs|>ecially those who are iiatiirtilly litigioiis, 

^ ti> the exhausting and enhancing of the sub* 

*■ stance id'the kingdom to sonic lew men, and 

< squ«^iyjnng of its inhahitiinls, Wudrow ,] 

* (‘ii»pecialUe that wo sivall be governed hy tliat 

< law in matters of lyh' and death, and in all 

* other tilings also so Lrr as they reach, ox* 

‘ oept only that lawe (viz. aoent slaves) which 
‘ does not agree with that Cliristian liberty 
‘ eataUisbod in ail Ciiristiandom (only vioUtkid 
‘ by our tyrames, ami seme othm-of late), and 
‘ that of divorces and poligamy,*the ene'bein^ 
‘ not a lawe, but a penmiBsiea granted 
«ibG ««eooiuit of Ibeduii^dBete i3‘ lher*lMlrtS| 
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* the other belnir a sinful cuidom contrary to 
the first institution of mamagfe crcept in unto 

* the church; we knowethat men of inalij^nant 

* and pervcfso spirits, that has not a hiy:hcr 
‘ God then a wicked bein;y, which suits only 
‘ with ther lustful liccnsiousness, and it may 

* he others w'ith them tlint seemed to b.* of 
‘ better principles, will raise an i»^um*ant rla- 
‘ inonrupon this, that it is a fyl’lli monarchy, 

‘ and wefyfth monarchy men, and will labour 
‘ to amuse the people with strany;c tenues, and 

* pnt odious names on j^ood ihin'^s to make 

* them hatefnU as ther w ay is ; hut if this be 

* ther fyftb monarchy, we botli are and onj^ht 

* to be such, and that aceordini^ to his word. 

6®. ‘ It beings the work of the iniinstcMs of 
‘ the tTOS|)cll, to preach propoijalc and defend 

* the king’dom of God, and to preserve the doc- 

* trine, worshij), rlissipline,government, liberties 
' and priviledges of the same from ail corriip- 

* tions aitd eiicroacliments of rulers and all 
‘ others. And seeing that llic ministers of 
‘ the church of Wcotland (at least the greatest 
‘ part of them by far) not only were defec- 
^ live ill preaching and tcstif^'ing agaiiit the 

* acts of these rulers for overthrow mg reli- 
‘ gion and reformation, uhjnruig our cove- 
^ nant made with God, establishing a go\ern- 
^ ment in the cduirch, wliicli iliai king calls his 
‘ own government (and so not God’s) contrail* 

* to our covenant; againcsl inactiiig of that 
*• blasphemous (so Galvin calls tiiat siipre- 
‘ inacy) * of Henry the eight, upon which 

* Among the matters alleged against (!harli\s 
Sd, in the bond which Wodrow, (miI. i>y p. 
mentions to have been signed by Cameron and 
others in Nov. 1680, were ** usurping to liiiii 
self the Koyal IVerogatives of Jcsiis Christ, 
and encroaching iijmn tiie liberties ot‘ the 
Church, and so stating Imuscif both in oppo¬ 
sition to Jesus Christ the Blcdiatur, and the 
liae government of his house.” 

Bv the Act of Su|>reiiiacy, (1st AtAof the 
Sd, I*arliainent of Charles Sd Nov. 16, 1669,) 
alter reciting “ how necessar it is, for the good 
and peace of the Church and State, that his 
majesties power and authority, in relation to 
matters and persons ecclesiastical, be more 
clearly asserted by an act oi‘ parliurneiit,” it 
was Enacted, assei'tcd, and declared, Tliat 
his majesty hath the. supreme authority and 
supremacy over all pcrsoiii; &nd in all causes 
ecclesiastical w'ithhi this his kingdom; and that 
bv vertue thereof, the ordering and disposal of 
the external government anil jioUcy^ of the 
Church doth properly belong to his majesty 
mnd bii successors, as an inherent ri^ht to the 
ci*owu; And that his majesty and his succes¬ 
sors may settle, enact, and emit such consti* 
tiitions, acts^ and orders, concerning the admi¬ 
nistration of the external government of the 
Church and the persons employed in the same, 
and concerning all ecclesiastical meetings, and 
mattci's to be proposed and determined therein, 
as they in their royal wisdom shall think fit. 
Which acts, orders, mad constitutions, being 
VOL. X# 


‘ this prerogative is foiUMlit,aTid from which it 

* is derived, and is no less if not move iiijiirions 

* to Christ, and mslaving to his chiireh) andsa- 
‘ cralegioiis prerogai ive given to a king, o, er the 
‘ ehureli of God, and cOgainst the otlitr acts and 
‘ iiieroaehrnents of his church, and hnndercd 
‘ others also w iio were willing and would have 
‘ testified sigiiirist tliom, and eensun d somu 
‘ that did it (for which togitlier with other 
‘ causes in tiier trust and aiIininislj*ation, we 
‘ muy say <iod hath leU them to doii worse 
‘ things) hut also hath voted in that meeting 

* (which they are pleased to call ‘ ane Assembly 
‘ (d’Ministois’ hut howe justlic* lett mtn judge) 

‘ anc arcc[>tati(in oi' that lihcrty foiindit upt»n 
‘ and given by vertne of tiuit hlasphemeouslie 
‘ arrogated, rnul usurped power, and liatli ap- 
‘ peareil herore ther courts, to accept of that 
‘ liberty, and to be inacted and authorised ther 
‘ as minislcr?, and so hath willinglie (for this is 
‘ ane illicit act of the will, and imt une act ol 
‘ ioree and constraint) translated the [»ower of 

* sending out, ordering, censuring, (I'or as tliey 


reeorileii in the hooks of council and diily'^ pub- 
lislied, are to he observed and obeyed by all his 
majesties subjects, any law*, act or rustoiii to 
the contrary notwithstanding.” 

But by the Articles of Grievances, ^c. (18th 
of the Acts and Orders of the meeting of the 
estates of the kingdom of Scotland, April 1-3th 
1()80) It rvas declared, That the 1st Act of 
Parliament 1669, is inconsistent with the es¬ 
tablishment of chiti'ch governriienl noiv desired, 
and ought to lie abrogated.” And accordingly 
it was abrogated by the 1st Act of the ^Id Ses¬ 
sion of William and JlTary. And hy tbe 6th 
Act of the same Hessioii, Presbyterian Church 
Government was fully established. Several 
Acts, (See. contrary or prejudicial to, inconsistent 
with, or derogatory from it, were rescinded, 
and the Coiifc-ss^ion of Faith was ratified. Of 
this Confession the '25tli chapter iiiaintuins the 
exclusive ecclesiastical supremacy of our Sa¬ 
viour, “ There is no other head of the Church 
but the Lord Jesus Christ.” 

Another act for securing Pi^bjicriaii chiireli 
government was passed June iSth, 1702. And 
by two acts of Kept. 1703, (by the former of 
which Presbyterian Church Government was 
secuml and confirmed, and by the latter it was 
declared to be High Treason to impugn the au- 
tllhrity of the Coiivcmiioii Parliament or even to 
attempt an alteration in the Claim of lliglits,) 
the maintainance ol' the Presbylerian IteTigion 
was, as Mr. Laing has oliserved, indirectly 
aided by the penalties of treason. Lastly, on 
January 16th, 1707, (the day on which the 
act ratifying and confirming the Treaty of 
Gnion was enacted) another act was |Kisse(ci, for 
securing the Presbyterian Church Gmeniinenl, 
ordaining, among other things, “ that ;dl future 
sovereigns of Gi'eat Britain should, on their 
accession, swear and siibscril>e inviolably to 
maintain and preserve that sysicm of Church 
Government.” As to the passing ol this act, see 
4 Laing, 344, S44. 366, Editwauf lb04. 

3 F 
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* accept of ther liberty from ibem, so they ‘yet we declare, wbicliis proper for ns to doc, 

‘ cubiniM to lliev censures niui restraints, at ‘ that we neither caue nor will hear preach- 
‘ least all of them vi ho wer yet tryeil with ‘ nor receave sacramriits from these mi- 

* it, and others of tloMii appeared and ac- ‘ iiisters, that hath accepted of, and voted for 
‘ knowledi^ed bi lore ther eoiirls, that the.y ‘ that hherly, and declaires all who have en- 
‘ would not haxf done lilt so tlniiirs, that they ‘ eouraneil and strenirtheiied ther hands, by 
‘ wer c!iairi»ed \ntli. if tiny liade thonnht it ‘ heiiriui; and pleadinj*-for them, all those who 
‘ wouhl Inrvc ofh iitJ d tin in. Ministers, de- ‘ ha\c Irathtpieil for aue union with them, 

‘ piirtiiii,'- froiii i.'ie etniitoj' (. Iirisl, and sulijec- * wiiliout ther voniincinj,^ and repeiitini^ of 
‘ lion, to tlie iin«nali>, to ilie eonris (tfiweii and ‘these things, all those who iloe not tesUtic 
‘ suhjeetiiHj it» tl.e luliijfislrate, (v% Inch Inule hem ‘ faithfullie aj;ainst them, and ellor doe not de- 

* iinpioiifl, anti injtirious to Christ, and liis ‘ port themselves snilnhlie to ther testimonies, 

‘ chin til, although they hade heen rij;lite(ms, ‘ and all who joy ii not in public, with ther bre- 
< and rulers,) and by ihcir chan;;mo- of ‘ thren, who ar<^ testitieinff ap^uinest them, we 

‘ com Is, (accordini;- to common lawc) hath ‘ declare that wc shall not hear them preach, 

‘ clian;;'ed tlicr masters, and of the inmisters ‘ iiorrcccavc sacraments from them, at least 

* of Christ are Ueconie the mimslers of men, ‘ till they slund in jud;;:enient hefor these mi- 

* and bound to answer to them, as oft as they * iiisleis, and be jiid;;ed by tln*m, who have 
‘ will, and as hy the acci'ptalion of this liberty, ‘ I'ollowed tlie Lord, and keept themselves free 
‘in such inaiHiLT, they hau; translated the ‘ oi these ilefcctions and as our hearts have 
‘ power, so they iia\e pveii up, and utterly ‘ cleaved to these ministers, w'lull they wer on 

* cpiit the ;;ou*riimiiit, and a succesMon of a ‘the Loid's side, and siihjecled ourselves to 
‘ presniteria.j nniii^lry; ior as these wer not ‘them, so we shall still eleave to those that 
‘ gTaiiled Ihrm, ol tlieir masters, so they ex- ‘ ahyd follnweing- him, and shall be subject to 
‘ ercise tlicr miinstry witlnnit them, and so by ‘ them in tlie Lord. 

‘these (^as tlie ecelesi.istic pfovermnent is 7". ‘'riien wedoiMlet laire, and aekuowledg'e, 

‘ swallowed up in the civil) if llie re.-^l hade f<d- ‘ that a i*osp(d ministiie is a standing ordiinmee 
‘ lowed them, the miniMry should have hem ‘ of Cod, appoy nted by (dirisl to eonliime in 
‘ extinct with themselves, and the wholl vvoiK ‘ the ehiireh iinldl the emi of the world, and 
‘ of reformation h.idc he.n buried in oblivion, ‘ that none of ns shall take upon him, the 
‘ not so much as the rememherance of it kept ‘ preai lnng of llic wind or ii(linniistiiiig the 
‘up: these, tog illirr wnli the otl'er of llieir ‘ saerameiils, unlesse ealled and oidamed 
‘ cmnniissions 111 picacluii ^ the lawfnlnc^se of ‘ then lo, by the mn.islers of the (iospel, and 
‘ paying that irilmle, deilareil to be imposed, ‘as we deebiire that we are lor a standing 
‘ #l»r the bearing down, of ihe fine worshiji of ‘ (.lospel ininistne ngbthe ehoisen, and ri^litiic 
‘ God, (nbicdi they fulslic leniied seditions * onlaini'd, so we deelaire, that we shall goe 
‘ convciilielt's,) and ther adwiseiijg lliche poor ‘about tins work in ty me to come with more 
‘ prisoners to subscry bi^ tlie boinl, and coiise- ‘ lasting and prayer and iimre eareliill inspect 

* rpieutlie could not bill so advl^eall oiheisif ‘ tion into the eoiiversation, and holmes^e of 
‘ piiU to it (for lIu; ha/.anl, llial men were in, ‘ these nieiitliat shall he elioiseii and oidained, 
‘ will not make a redll eiiango of the morality ‘ the want of which torineilie hath hem a great 

* of that action,) and besuL I lie rest nui> be put ‘ sin, botli in ministers, and people, whieh liath 
‘ to it upon the same hazard, and so it the one ‘ not bein the least ( ausc ot this (hfeclion.* ? 

‘ Fboitld advise (which conseqiiintlv they must ‘ L'l'lns will meet with the same measure as 

* doe,) and the other should snh'.cryhe, tins ‘ the former. The loriiier was a Tilth Mo- 
‘ Would ahogelhcr close that door, wimh the ‘ iiaicliys so this will he a Separation. TIutc 
'■ liord h.idi niaile use ot, in all the churches ol ‘ is holh malice and ignorance, iii tins calumny. 
‘ Korope, ft>r e.a.tiijg of theyok^'of the whore, ‘ Malice in striving to make us odious; for 

* and ivsloiiiig the truth and puntieof leiigiun ‘ tin re is nothing that will niuke us more odious 

* and icfoiiiiation, and tieedoiii oi tliechiirche.s, ‘ to the world, than to tell ilieiii we think oiir- 
‘ and should have slopped all iiigressc ior ‘ selve.s more holy than all, and will have no 
‘ men when once bionght under tyranny, to ‘ coimminion with others: but we abhor such 
‘ recover ther liherty again, 'i’liese mini.stOls, ‘ lliooghls, aiul whatevcir wo know of our siii- 
‘ then nut being tiinovvcrs of Christ, who hefor ‘ ceiity, yet weknow nothing of our perfection, 
‘ J*oiiliiis bilalc gave a good conli ^sion, which ‘ and so see nothing whereupon we may com- 
‘ w'as, that he was a king, and no king, if ‘ pare, inueli less exci'cd others, but the con* 
‘ he have not power to order his house ami ‘ trary ; and if any were to he shut out upon 
‘ subjects, and they not follow ing him, nor his ‘ that account, we /udge ourselves wouhl hi* the 
‘ niiuiBti.rs, if not asserting and inaiilainmg of * first. 'J'here is ignoiunee in it, if not a deep 
‘ this his kinghe power, against all incroaehes ‘ deceit; fur separation, as the scripture and 
‘ and usurpers of it, and hesids w e hcing com- ‘ divines take it in an evil sense, cannot be at- 
‘ tuanded, if any brother walk disorderlie, Irom ‘ tributed to us; lor if there he a se|mration, it 
‘ suck to withdraw, and althongli in the capa- ‘ must ]iG w Iktc the change is, and that is not 
‘ city we now arc in, wc neillier have nor as- ‘ in iis; we arc not separating from the com* 
‘ surues, to ourselves, aiithorilic to give out ‘ munioii of the church, a4id setting iiji new 
‘ definite and auiiiorilutive sentences, of depo- ‘ ordinances, and a new ministry, but cleaving 
‘ sitiuu and suspeusiuii against these iiiiiiisters, ‘ to the sajue ministers, and following the same 
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* ordinanops, irhen others hare slidden back to 

* new ways, and have a new aiithoriiy super- 
‘ added, which is like the new piece in the old 
‘ gaiTnenf. 

‘ Jiig'htlily, Wc hind and ohliffc oui-selves to 

* defend ourselves, and one another in our wor- 

* shipping’of (lod, and in our nutural, civil and 
‘ divine righfs and liberties, till we sliall ov(*r- 

* come, or send them doun under debate to the 
‘ posterity, that they may he^iii where wc end ; 

‘ and if’ we shall he pursued or trouhleil any 

* farther in our worsliipping, rights and lihcr- 
‘ tics, that we shall look on it, as a declaring 
*• war, and take all the advantages that one 
‘ enemy doth of another, and seek to eausi; to 
‘ perish, all that shall, in an hostile iiiaiuier, as- 

* sank us, anil to inainlain, veheve and light 

* ourselves of those tliat have wronged us, hut 

* not to troLihle or injure any, hut those that 
‘ have injured us, tliere heing most lawful for 

* us, being mony that are wronged upon such 

* an aeeoiiiit, and by such persons uho have 
‘ nothing now'over us, hut power aii«l usur|i(‘d 
‘ autliorify, vvhii-h we shall neither answer nor 
‘ acknowledge, if we can do otherwise, hoping 
‘ that God shall break oti that part of the yiike, 

* and free ns of that jmwer and tyranny, that j 

* we ha\e east idf upon liis aecouiil, and will | 

* give usjiidops as we hail at the heginniiig, and j 
‘ eoriiisellors as we had at the first." "VVodrow.] . 

Followes the tenor c»f tiie oilier Tveascnnble 
J*aper, called, The Dlclaii vnoN and^fes- 
TivioMR of the ^IVue 1^‘eshilenan, Auti- 
l*relaiick, and Anti Erastiaii persecuted 
I'arly in Seollaud. 


‘ It IS not amongst the smallest of the Lord’s 
inereies to this [loor laud, thalther hatii hem 

* always some who have given a lestiinony of 
‘ every course ol defection which we are guilty 
^ of, wlueii is a tockeii for Cod tiuit he does 
‘ not as yet intend to east us oH' allogiiher, 

' hut that he will leave a remnant in whuni 

‘ he will he glorious, if they (ihrongh his ! 
*■ grace) keep themselves clear sldl, and v'alk j 
< in his way and iiielliod, as it lialh beiii wall:- ! 

• ed in and owned by him in our predei-c'-sois ! 
‘ (of truly worthy memory) tlier tyiue, in ilmr , 

• carrying on of mir noble work of leldi inaUoi'., ; 
‘ in tlie several steps ihereol, from pojn i \ a', i j 

* prelacy, and lykways from eiiisiuin Mipie- ‘ 
‘ maey so iiinch usurped l»y him ; who is ' 
‘ true as tar as we kiiowe) is d(*cendit liom liie i 
‘ race of our kings, y<’t he lialli so liin* dcvoidit I 
‘ from what he ouglil to have hi in liy Ins p' l- ' 
‘jurieaiid iisurjialion in cliuieh inat'ir-, and 

‘ tyriiniiiiM'n malteis civil, as is knowm In ;!,e 
‘ whole land, that we have just r<‘.,sonlt> In hev e 
‘thill one of the Lord’s gnat eon{roveis!« s 
‘ againestus, is that we have not ihson ned him, , 


< allows, yet we for ourselves and all that will 
‘ adhere to us, as the representatives of the true 

* presbyterian church and covenanted nation of 
‘ Scotland; considering the great hazard of 
‘ lyeing under such a sin, <loe by these presents 
‘disowne Charles Stewart, who haih liein 
‘ reigning, or rather (w e may say) tyrannazing 
‘ on the throii of Scotland, aiid government 
‘ theieof, (furfaiilted severall yeni*s since by hiii 
‘ perjurio, and breach of covenant with God 
‘ and his church), and usurpation of his crown 
‘ and royall prerogatives therein, and many 
‘ other hreaehes in matters reelesiastick, and by 

* his tM'nijjjie and hivach of the very /egiif reg- 

‘ in matters civil, tor which reasons we 

‘ dci lairc that !si*verall yeai's since he should 
‘ have hem denudit of being king ruler or ma- 
‘ yislrati*, or having any iiovvor to act or he 
‘ obeyed as such, as also being under the staniL 
‘ ard of (’Iirist (‘aptain of salvation; we de- 
‘ claire war against such a tyrant and usurper, 

* and all the men of his ])racticc.s as enemies 
‘ to cur l.ord Jesus Christ his cause, and cove- 
‘ naui^-, and ngaiiieslaU such as have strength- 
‘ eni'd him, sidid witli him, or any w ayes ae- 
‘ kriowledged him in his UMirpation and lyraii- 

* nie civil anti occlesiastick, yea and againest 

* all such as shall sirenglhon, side with, or 
‘ any way PS aektinwledgo any other in the like 
‘ usi:rpc,tion and tyranny, tare more againest 
‘ such as would betray or thdyvor up our free 
‘ refornied mother church, unto the bondage of 
‘ Aiilichiist the pope of Uome. 

‘ Ity tins we Itomolonatelhc testimony given 
‘at Rutln'i-gletj, the Iweiitie ujiith of May 
‘ 1070, imrl all tlie failhfull tcstiiimnys of theso 
‘ tiiat lijvt* gone hefor us, as td'lljc.se also who 
‘ hav e suffered of late, and w e doe disclaim that 
‘ declaration published at f laiiiiltoii, June 1670, 

‘ cliieOy heeause it takes in the king’s interest, 

‘ which wi* are scverail ytars since loosed 
‘ from, hecMiis'" of iheliirsa’d reasons and others 
‘ which may eftcr this (if the Lord will) he 
‘ puhlished. As aKo we disown and by this 
‘ resents the veei plion of the duke of ^ <*vk, a 

* pndest Papist, as repugnant to our principles 
‘ and vows to the most high God, and as that 
‘ vvhieli is the great (though alace too just) re- 
‘ oroaeli of our eiimch and nation. IVe also 
‘ l»y tins protest agaiiiM his siice^’cding’ to ifie 
‘ crown, and vrlniiever h:ii!i Jh'*en dene or any 
' aie ( -:s,'<yieg to doe ni hmd (»^ivento tin* 

‘ Lor') inpif I 'dice of oi;;’work <d refmmatioii. 

‘ And to eaiielMde, we none ^Mll Idamc 

* us f .r, or nfli^e I at our re.vvarding thefi^' ll-.ii 

‘ aie us as liie\ h vv c done to ve, :is 

‘ the Lord gives the opponmiily. This is :.ol 
‘ to ex. ludc any that ha'h d.^H hiifd, if t!.f v l.t 
‘ willing to give saSevkctmn accordni*;!’ I‘> the 
‘ degree of tlieir olleiiee. (aivcu at Sanf]uha4 


* anil the men of his praetiees, wluthei interior ‘ th»' •i'i June UJIV).’ 

* magistrates or any others, a> enemies to om j 

* Lord and hi$ crown, and the tr,.e protesiant \ IW wliieh wh-ked, treasoiialile, .and seditious 
‘and presbiterian inteivst in ther liand.s onr > papiTS above rcpeiled, >e and vnnr treach- 
‘ Lord’s espoused bride and ehiireh. 'rhcHor eroiis aecotiiplices, iniirderiiig’ and l-loody mi- 

* albeit we be for government and governoiirs iiisfers and pieailiers-, have jdotted, eoriiryveil, 

* ftucli as the word ot God, aod our covciiauls and iuteudit the doutii ot tlie king’s majestic. 
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and the ruhie of hit government and authoritie, 
and the deprivation, deposeing, anti suspending 
of biro from the styie, honour, and kingliename 
of the imperiall crown of this realmc, and has 
contrived aiui plotted the suspending of his 
majestie and rojall fatnilie Irom the exercise 
of the royall government, and ye and >our 
accomplices have declaired his sacred majestie 
to be ane usurper, and ye did adhere and ownc 
the forsaitls treasonable and seditious papei*s in 
presence of the lords of his roaje^tU?s privy 
council), upori the twentie fourth day of July 
instant, and that } e might accotnprisli theses 
your treasonable desigues, impious, detestable, 
and horrid resedutions, you and your accom¬ 
plices to the number of ane buntlrctli, horse and 
foot, did in the roonetlis of March, Appryll, 
May, June and July in this instant year oMiod 
1€80, upon ane ttr "other of the days of anc, or 
other of the Raids inoneths, llic said year rysc 
and continue in arrncs without his majesties au- 
ihoritic and approbation, and did dedaire and 
levie ware, ami take up artnes against liiin, 
and those comroiRsiouiit by him. Ami upon the 
day of July instant, or anc or other of the 
dayes of'the saul moneth, did invade, attat'que, 
assault, inga^e and feight with a partio of his 
majesties foi%s, under tli(‘ conduct nml com- 
raaml of the laird of Karlesliall (ane of his ma¬ 
jesties eomnussiouat officers), and fiid wound, 
kill and murder sevcrall of Ids majesties sub¬ 
jects and soiildiei's under bis cominand, ofl'thc 
which seditious, treasonable and wieked pa¬ 
pers, com orating, ryseing, and contiiiueing in 
arnies of his majesties siii^ects, without uml 
contrary to liis majesties aiitiioritie and com¬ 
mand, lilHing and murdering his ina|esties sub¬ 
jects ami souldiers, and of the other cryiiies 
above mentioned, ye aic actor, airt and part,* 

* 'Mr. nume, in his( oumicntariej., very co¬ 
piously tu ats of this matter of Airt (art) anti 
i\i'A ; lu not oniv invcsligales l!»c siih&tauee 
und iiu*aninff of llie charge itsch", but traces to 
a considcraide extent the history <»f Scotch 
praciict respecting it, illustraling the several 
variations which ha^c taken place in the strue- 
ture of the libel, so far as relates t(» this parti¬ 
cular. Ily wha! is called the i;>arii act ritli 
purliament of king James (illi, (it is not the 
r)3i'd net either of his l^th pailiuinent, or of 
his reign, but all the acts ])asscd from the com¬ 
mencement of bis ninth parliament, August 
15B4, to llic conclusion of his fifU'eiilh, De¬ 
cember 1.S97, are designateil by one Riiccessioii 
of iHJiiibei*s, ill \.Iiicli this stands the 16Brd.) 
cunci'niiug the relevance of libells in cases 
rriroinall, It is ntatiite and ordained, st^clng 
that divpsc axcpptiom-s and objectiones rises 
upon crimiiiall libellcs, and parties are frus¬ 
trate of jiisticf, be ailed god invlevancic there¬ 
of: that in time cnnmiing, all ci iminall libelle ; 
•all conteinc that jiersones couipicined on, ar 
airt and pairt of the crimes libelled ; ^iihilk 
sail be relevant to accuse tbem Ibercot; sua 
that na excefition or filijcctimi take aw aie that 
pari of the tibcH} in tunc cumiuing ** 


which being found be one assyse ye ought to 
be punished with (brfaulture of Jyif, land and 
goods, to the teiTor of others to cofuniitt the 
like bereftcr. 


What Mr. Hume in bis Commentaries save 
concerning the charge of art and part, is to be 
found in the first volume, pp. 209, 300, 384, 
413, from which 1 have; extracted the follow¬ 
ing passages for the purposes of shewing the 
uncertainty of the original technical meaning, 
of this phrase, and of impai'tiiig a notion of its 
present application : 

“ What w'c ha\e here,” says be, “ princi¬ 
pally to attend to, is the w'ide compass, accord¬ 
ing to our lavv, of the meaning and application' 
of such a charge. It includes, in the first 
place, all those relative and less immediate de¬ 
grees of guilt, the ope et concilio of the Unman 
Jaw, wherein a person is iiiuilved, if lie be 
concerned in occasioning, preparing, or faci¬ 
litating the criminal decMl, or in ratifying or 
.ipproA ing of it after it is done. 

‘‘ But ill our |»ractice, this is a small part of 
w'bat fulls under the compass orsucli a charge; 
for it rclati*s cijually to all interference and 
assistance in ipao at the very time of per¬ 
petrating the deed ; wlievehy the person tlilio 
concerned is not a n bitivc or accessory offender, 
bill a principal in the guilt. “ By art (says air 
(icorge fliaekenzie) is meant that the crime 
w'as contrived by their art or skill, eorunt 
arte ; by part is meant, that they were sharers 
in the crime committed, when it was coin- 
nulled, rf fptnrum pars antsna fui.^^ Accord¬ 
ing to some, the plira.se is to be considered us 
a cori'Ujition or abriilgmciit of the Latin phrase, 
ii\' at LiJ'ex et parlireps. But whatever he in 
this notion respecting the origin, it is certain 
that siicii is the juirport and fixed const ruction 
of the phrase ; and that the books of adjournal 
present us with fre(|uent iiislances of lihelii 
whieli hear n conchi.'.ion of art and part, sub¬ 
joined to a i)arratL\e of such circumstances, 
as go to prov(j the patinal's presence and co¬ 
operation at the doing of the dct-d. 

But the charge of aii and part lias been 
understood with us in still another and a 
hi uuder, and certainly not so olwious a sense : 
so as to be applicahic even to the case of a 
simple and iiidivisildc act, which is set forth in 
the lihcl as executed by one person only, with¬ 
out the ussi-stance or company of any other. 
Thus, IMaig.Trct Ramsay, March 5lli 1062, is 
sent to lM!.l on a charge of child-murder, 
w'liicli proceirds as follows : Tor that having 
Ivorni* and hronglit fiirihe ane living luanchyld 
on the 1st Octobi.r lOdl, immediately after 
liilli iherdd', criicJlio and minaturaliie mur¬ 
dered and killed the said chyld, and was the 
only actot\ airt and pairL lyf the doing thereof'^ 
'i'he accusation of ^VilUam Dods, August 20th 
JGC3, is drawn in thesainii style. After re¬ 
lating that he l.*iy in wait, alone, for Andrew 
Hartlie, by the side of the bigliway, and there 
assaulted and slablied him w'itU a durk, the 
libel concludes tUu$: and sua was cru^ie 
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And Bichl^ke, ye the said David Hackstoun 
of Rathilet are iod;^ted and accused, that wer 
notwithstanding: be the lawe of God, lawes 
and acts of parliament of this kingdome, the 

and iinnaturallie murdered by the said Wil¬ 
liam Dods, and he was the only actor, airt and 
pairt thereof.” William Dods was convicted 
on this libel. So likei^ise, January 8th 1684, 
James Arthur was convicted (among other 
offences) of the theft of certain goods from the 
house of Thomas Henderson ; as to which 
article the libel closes with these words, and 
was the only actor, airt and pairt of the said 
theift.” In the same 3 'ear, June 29th 1664, 
Malcolm Brown was sent to an assize on a libel 
for murder, which relates that he killed the 
deceased with a blow on the ear; and it 
linishesthus', ** and suawascruellie killed and 
slayne he the said Malcolme Brown, and he is 
only actor, airt and pairt thereof.” Farther 
still, Novr. 16th 1606, the indictment of Wil¬ 
liam Moncreirt* l»^r the murder of William 
Home, relates that he stabbed him with a durk, 
(uo otlu^r person being hy,as far as is alleged); 
ami then it concludes, “ and sua lie was cru- 
ellie killit be the said William Moncreiff, and 
he was the only actor, airt and pairt thereof.” 
This tnan also ivas convicted. On the 21st of 
the same monlh, another conviction was ob¬ 
tained ; that of Thomas Mow, Alovr. 21st 
1666, for the slaughter of Robert Wright, by 
shooting him, of malice, aforethought, “ and 
he (sa\ s the libel] was the only actor, airt and 
pairt thereof.” 

[Here Mr. Ilume introduces later cases 
sujiportiiig the same doctrine.] 

“ In our practice, and especially in its ap¬ 
plication to cases of an alleged solitary and un¬ 
assisted act, or of one which is libelled to have 
Iwen done by scleral persons, all of them 
present and active on the occasion, the general 
charge of art and part has a double meaning, 
and serves to more than one purjiose. In the 
first place, although, according to the prose¬ 
cutor's information, and as stated in his libel, 
which he must frame in conformity to it, 
[By the law of Scotland the patiticl may re¬ 
quire any private prosecutor to swear to his 
welief of the justice and sufficiency of the 
grounds of his accusation. See H ume's Com¬ 
ment. 205] the deed was that of the pannel 
only, without the help or presence of any other 
person ; yet it may happen that the prosecutor 
lias been deceived in this respect, and that it 
turns out in the trial, that the thing was truly 
done by another, with the as.sistnncc, or at the 
command, or procurement, or the like, of the 
pannel. Now in that event, the general charge 
ot art and part still serves to convict the pannel, 
us one substantially concerned in the deed, and 
equally liable as the principal actor in the full 
pains of law. But farther, in all cases, and 
especially those of the character above- men- 
tioned, our charge of art and part has rela- 
lioD not only to the mode and quality of the 


Carnes of murder and manslaughter, espe* 
cially sacrilegious murder commut^ upon a 
father of the church, the archbishop and pri¬ 
mate of the kingdome, and one of the lords 

pannel’s guilt, but also to the mode and course 
of evidence, which are to serve towards his 
conviction of the charge. The meaning of it 
is, that though there may not be evidence 
against the pannel, by the direct testimony of 
persons who saw him do the deed, strike the 
mortal blow, take the purse, or the like, aa 
charged in the libel; or though the prosecutor 
may fail to establish the precise story and train 
of circumstances, there related, in confirmation 
of the pannePs guilt; yet still he will establish 
such a story, and shew such circumstances 
and presumptions of one kind or another, such 
indications, or tokens^ as they were formerly 
called, of the pannel’s having been concerned 
on tile occasion, as shall, by reasonable infer¬ 
ence and construction, sciTe to convict him of 
the matter libelled ; and this either as principal 
actor or as accomplice, according to the nature 
of the case, and the circumstances that shill 
bo proved. 

“ I'bat these arc the several uijes and appli¬ 
cations of our charge of art and part, and that 
such is its broad and various construction ia 
practice, is plain from the history of the form 
and tenor of this member of an indictment. It 
appears from the statute of James 6, 1590, 
c. 15S, that, according to the course of custom 
at that time, the prosecutor was in the use of 
libelling the matter of his accusation much at 
large; with a full detail of the pannel’s con¬ 
cern in the story, whatsoever it was, and of 
tlie circumstances which seemeil to involve 
him in the guilt of the case. And as this was 
usual in the accusation, so the prosecutor’s 
hope of success, was to depend on his esta¬ 
blishing the precise state of facts and train of 
presumptions related in his libel. For if the 
proof produced any other series of circum¬ 
stances, how conclusive soever of the pannel’t 
guilt, or if he should appear to have had a dif¬ 
ferent, though equally criminal sort of concern 
in the business, tlie libel was not proved, and it 
behoved the jury to return a verdict in bis 
favour. Now here was an obstacle to the 
course of justice, because, after employing all 
due pains, the prosecutor might sometimes 
misinformed, or imperlectly instructed, with 
regard to the circumstances of the fact; and 
thus he might be short of the truth in libelling 
his grounds of charge against the pannel, in 
wliich case the libel might fall to be dismissed; 
or, on taking tlie proof, the evidence might 
turn out very differently in such particulars, 
from what ^ he had reason to believe. To cor¬ 
rect, therefore, this prejudicial and unnecessary 
strictness, our legislature consented to a new 
law, [the statute 153, 12 Pari. James 6, 
lirinteu above, which he recites.] Thus, under 
the broad and positive injunction of this law, a 
general charge of art and part became an ordi¬ 
nary, or rather a necessary, and an iinezccp- 
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of his majeitios most honourable privie councill, 
ore punishable with the pains of death and 
eoniiscation of moveables;} el yc the said David 
Hackstoun of Ralhilet, conceaved a 

cruell hatred and deadlic malice iigfaiiist a ro- 
fereiid father in Ood, the deccast James arch- 
VisKopof 8t. Andrew's, primal and inetrapoiitun i 
of this kino’doiiie, and one of the lords (d' his 
majesties privie <*ouneill, yc and your acrom- 
|k1ices did upon the third dav of May 1t)7Q, 
oruellic,sacride^ious(ie, aiidiiilnimanlic assault 
the said archbishop when he was Iraveliiijr se- 
eiirlicin his own coach to St. Andrews within 
two rnyles of the said city, and upon Mag;us- 
muir did most wiekedlie and fiirioiishe dis- 
eharge scverall shotls of pistolls, carrabins, 

tionable member of “ all criminall libelles/’ 
without exception even of those, where, ae- 
oordingto the story told in the libel, there may 
■eem to be no room, strictly speaking, for a 
charge of at^'essiun. Because it may turn out 
in the trial, that this story is inaet'uiWeor im< 
perfect; and yet a new stale of fads, or a new j 
train of circumstances may appear, in c‘« idt nee, 
sutheient, in its own nature, to involve the 1 
pannel, in one character or another, in the ^ullt j 
of the case, and competent therel'ore to be I 
proved in terms of the act of J ames. j 

“ III conclusion, it appears, on the whole, , 
that under the general charge of art and psirt, , 
as authorised in the statute of James, the pro- I 
secutor has a twofold advantage. Being not 
only freed from the necessity of setting fbrtii the 
mode of the paniiel’s accc.ssion, or the detail of 
eircmnstanccs wdiich press the suspicion of 
guilt on him ; hut huring a security also 
against the effect of ail such variations of 
his proof from the libel, with resjicct to tiie 
manner of doing the deed, as do not alter or 
take away the fundamental charge. For in¬ 
stance, in the case of Niool Miischet, [he be¬ 
ing in November 1720 indicted of the murder 
of his wife, the charge in the dittay was that 
on, &c. he did in a most cruel and barbarous 
manner under cloud of night cany Margaret 
Mall his spouseto the king’s park at Holy rood- 
house, and then and there did wilfully and 
wickedly murder her, by cutting her throat al¬ 
most quite through, and giving her several 
other wounds whereof she died; with a charge 
of art and part suhjoineil, which was sustained, 
and Muschet was convicted.] if it had ap¬ 
peared in evidence that the pannel was not 
himself the actor on the occasion, but had pro¬ 
cured and hired another to dispatch his spouse 
in the manner libelled ; or that he had an :is- 
epeiate in the business who did the deed, while 
he watched at a convenient distance, to prevent 
interruption ; stilt the libel would have been 
good against M uschet. For still true it was, 
that, time and place foresaid, Margaret Hall, 
hi8S|ioase, was murdered by cuttiug her throat, 
iod that the pannel was art and part thereof, 
M libelled. 

** Or state the ease, that John and James are 
indieted of murder, as uetorii or ai« and part; 
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liag^ts and mnsketts upon the said coach, 
within wliilk the said archbishop aud his 
daughter wor for the tyme, and his grace hav¬ 
ing oppined the coach door, and come fourth 
to yon, and falling down upon his knees beg¬ 
ging mercy, or tyme to recommend his soul! 
to (iod, and ]»ray for you his murderer, so 
cruell inliiiman ami sacraleginiis were ye, that 
without pilieing liis gray hairs, or the screeks 
of his weeping daiighfer, or respecting his cha¬ 
racter, or office, ye did most furiouslie ami 
cruellit? give the said arehhishop many hlondie 
eruell and mortal! wounds iu his head, and 
other [daecsof his body, and left him, dead and 
murdered upon the place in a mo!it cmticII aud 
lamentable manner, * and in tockeii of your 

and that the deed is related in the libel as done 
by John who stabbed tlie dre.eased with a 
sword, while James held his hands, and dis¬ 
abled him from standing on his defence. 
I'hough it turn out on theti ial, that tlie fact 
was otherwise, inasiniieh an it was James who 
stabbed the deerased with a sword, while John 
held his Jiands ; still the indictment shall be 
good to com iet both John and James. Because 
still the hotloiii and suhstunce of the arcusa- 
lion, the time, and place, and manner of the 
murder, by stabbing w'ilb a sword, arc all true; 
and both jianm Is are guilty tliereof art and 
part; wliieli ch',ari\ falls under tlic compass of 
llie general charge in the libel. 

“ Tlie charge of art and part is suitable 
I ecjually to accusations of every sort; as iiuicli 
..so to indictments on a Britisii statute whicli 
creates some new offence, foniu riy riiknowii 
! in oiir praciice, ns to one k-.id at caimmon law , 

[ or on ail} of our obi Scottish acts. Tor al- 
1 though in virtue of such a statute, the crime 
; or guilt be made* the same for both parts of the 
! kingdom ; it no wise follows that tlie way of 
I prosecution mid trial in the two countrie.s is 
I to be the same too, nor that our practice shall 
I be bent and act^oniniodated to the iMiglisli. 

! On the contrary, as in each country llie prose- 
I ciition must bc V'forc its own com bs and inagis- 
I trales, so imist it also be I'oijducted in each, 

; according to its own custom and form of prf>- 
' ccss, no mutter thongli in consoqueiicc of the 
I different rules lespectiiig the trial of acces¬ 
saries, the issue ol’the prosecution in the two 
countries may sometimes happen to be dif¬ 
ferent.’* 

* Concerning the archhi.shop Sharp, and an 
attempt upon him, which had bi'cn committed 
some years before, see in this C'ollection, vol. 0. 
p. 12U7, the Trial of James Mitchel. 

Wodrow’s accoiiui of this transaction, and his 
reflections upon it, arc as follows : 

“ Bishop Sharp had been some days in Edin¬ 
burgh, putting things in order for his going up 
to court; he had, u|)on the first of May, got 
the ]>roclamation anent arms (published May 
14,) passed in council with sumo struggle ; 
and May 2, in the afternoon, he went over the 
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guilt of the foresaid horrid, impious and sa- 
cralegiotis tiiuril<M\ ye did not compear in the 
loun of 8t. Andrews njvoti the threteiiit day ol‘ 

I'irth, and came to captain Scion’s house in 
Kennoway^hciv he lodged all niijht. If any 
body came Wilt IIi:r|it to Keiinoway rnqnii iny 
about him, as the jinotcd accuiiiits by the pre- 
Jatick party say, J am a‘-sured it was none of 
the people who fell in with him to inorrow. 
May 3, he went homewanl lo St. Amlrcws, 
and t»»ok (’eres in his way, stopped tlicre, 
and smoked a [)i[ie w'Lth the episcopal incum¬ 
bent. 

“ The persons before spoken of, nine in 
iiumher, some of whom were gentlemen of 
good fanulies, being fond of a meeting w'ith 
Curniichael, came abroad jiretty early upon 
the Satin<hiy iiioriiing, and traversed the fields 
up and down searclied the hills above Cowpar, 
and some other places, for some hours, hut did 
not find him. The reason of their not finding 
him, as the aboie aci'ounts hear, was, that 
when t'armiehael earne out to his hunting 
about Seot'^tarhet, a shepherd thereabout ad¬ 
vised the Iwuly to go homr, tor some gcnlle- 
inen had bei ti eiii|uningai)oiii liiin, at liuii, and 
weie \ei*y desirous to meet willi iiiui: and 
Carmieiiuei, not witlioul some iiar, rtliiriiing 
from his sport, went luuueward. 

“ ’I’hey conliniied searehing till near the 
middle oi’lhe day, and by tins tune they were 
1‘Otiic about a mile t(* llie eastwani of (’eres ; 
and being weaiied, and beginning to lUspairof 
meeimg with (-upmehael, ibet were just talk¬ 
ing together of pavting ami ipiittiug their pro¬ 
ject, w hell a l»o\ . ;i ^c|■vaut of Ifiuck 

a farmer llu reobeuts, came up with them, and 
iiifoniieu them, that the arehhL'>hop\scoach was 
in (.'eres, and witlin a little toeuiucup towards 
i’lchsliole, not far from tiieiii. 

** I’liis, as some of them in their accounts 
say, did very miicU surprise them, and raiscil 
piany llioiighls of heart; the incident was so 
odd, that just when parting, and giving over 
the ir search for the servant, the master slioiild 
fall into their hands: that w hen they hud miss¬ 
ed the ciiem y they were looking' for, their arch - 
enemy and ibiinlain of all their wo should full 
in their way. 

** One oi llieni said, Tt seems he is delivered 
into onr hands, and proposed they should cat 
hull off, having siieli an occasion. Mr. Hack 
stoun of Hatiiillet opposcil the rnoiion, as 
being a i natter of blood, and, as bethought, of 
the last consequence' to this nation and church, 
and what required more deliberation by far. 
lint what he very strongly urged was not of 
weight enough to stop them from the attempt. 
I find some accounts add, that after reasoning 
upon this head, one of them prayed for coiiduet 
aud direction; and after that' liathillet told 
them, though for w hat he saw, they seemed to 
be clear to go on, yet he was not at’all satisfied 
in his own luind aiient it. llowrcver the rest 
went forward in Lheir design, aud tie would not 
pii'twilh iheni. 


the said moneth of May id?9, nor in the toun 
of (Nonpar upon the sexteint day of the said 
moneth, nor within the toun of Kirkaldig npoD 

‘‘ Ill tlicir going towards the couch, one of the 
company^ proposed that some one should take 
the leading and command of the rest, aud that 
they siiou’ld exactly obey hi« orders whatever 
fell out, and Jlathdlet, notwithstanding his op¬ 
position,',was generally named, hut he told them 
there had been a diflcrcnce betwixt the arch- 
bi^iirj]) and him in a civil process, wherein he 
reckoned In; was wronged by the firimate; and 
though in any other case he would not refuse 
to iloiliem all the service he could, yet by no 
memis could ho at all act in this mailer; and 
lie was of opinion, that it was vory improper, 
though hccouid jo\ii with them,that he should 
command lliciu, since it would give the world 
ground to say, that wliat tlu'y did, was from 
personal pique and revenge, w hich he protested 
lie was free oi‘. They all dciilaiTil their having 
no {loi'sonal grudge at the man, hut at his way 
anil practice, and so chose another of their 
niiuihei* to lie their leader. 

Jly this lime they were conic to a little 
\ilbige about two miles IVoin St. Andrews, 
calleil Magus, near to which they descried the 
iiisbop’s coach ; wliereiipou one of them, upon 
a rteei horse, rode up to the couch, to see if the 
bishop was in it. The hislmp iiolieing him^ 
cried out to the coachman to drive, 'fhe gen¬ 
tleman hearing tins, east his cloke from Jiiin^ 
and pursued at full speed; the rest did tiie like, 
and cuiee up as fast as they eoiiiil; only tim 
pei'MHi w holiadthe doliate wiUitiie bisiiop kept 
at some distanee, and did not at all engage in 
ilie aetinii. 

AVhiie piii'Miing a little this way in Magns- 
iniiir, oneot the bishop's servants, named Wal¬ 
lace, turned ujiuii tiiein, and cocked his piece; 
but two of lliem coming up, soon dismounted 
him, and took his carbine from liiin. Mean 
wbilo, ns the coach drove furiously away, they 
shot their inusipiets nt it, hut could not stop it, 
till the person upon the Heel horse came up to 
the coach, crying out, J udas, be taken. The 
primate called the iiioie violently to the coach¬ 
man, Drive, drive, drive. The coachman kept 
off the geiitleiiian's horse from him w'iih his 
w hip ; hut he came up with the po.stilion, and 
called him to stO|) ; and he driving on, he 
struck him over ihe head with a sword, aud 
disinouiited him, and straightway cutted the 
tracf^K of the coach, and stopped it. 

iiy this time the rest were come up, and 
foinid the bishop and his daughter in the coach, 
'flic capUiti ordered him to come out, that no 
prejudice might befall his daughter, whom they 
would not wdliuglv liurt. This be refused; 
whereupon two of t^eiii, the rest living taken 
up ill dismounting aud securing the servants, 
poured in their shut on the bishop's body, his 
daughter shrieking and weeping most bitterly, 
and were nuiuiituig their horses to gooff, at- 
suring themselves he was killed. Bui one of 
tlieni heard his daughter say witbinalAdUi OI 
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tile tifAntie day therof nor in tl;e toun of! 
Dnmferiulm, upon the twentie third of the 
fame inontK^ dayes and places appointed fi)r 
ezammatioD of the heritors, tcunents, cottars 

tiim is life in yet; upon which he gfot a^^in to 
the coach, and called the captain, and the 
ethers, who tbund the hisliop safe and whole, 
Dot in the least toiiehed. 

** Whereupon the captain commanded him 
to come out, and some discourse passed *twixt 
them, which 1 shall set down, as left under the 
hands of some who w'ere present. While the 
bisdiop ling^ered, and cried for mercy, the com- 
mander said, ^ I take Hod U» witness, ivho^e 

* cause 1 desire to own in adhering to the per- 

* secuted gospel, that it is not out of any hatred 
‘ of your person, nor from any prejudice you 

* have done or could do to me, that I intend now 

* to take your life, but because you have been, 

* and still continues to be an avowed opposer of 
Vthe gospel and kingdom of Thrist, and a mur- 
^ derer of his saints, whose hlocd yon have shed 

* like water.’ Another of them said, ‘ repent, 

* Judas, and come mu.’ All the bishop an- 
fwered was, ‘ Gentlrmen, save my lil'e, and 

* 1 will save yours.’ The first replied, ‘ I know 
‘ it is not in your power cither to save us, or to 
*■ kill us; 1 again declare, it U not any parti- 

* cular feud or quarrel 1 have at you", which 

* moves me to this attempt, hut hecau.se you 

* are an enemy to Christ and liis interest, and 

* have wrung your hands in the hlood of his 

* saints, not only after Pcntland, hut several 

* times since, and particularly for your perjuiy, 

* and shedding the blood of Mr. James Alitchel, 

^ and having a hand in the death of James 

* Lermont, and your perfidious betraying of 

* the church of Scotland ; These crimes, added 

* he, and that blood cry with a loud voice to 
‘ Heaven for vengeance, and w e are this day to 

< execute it.’ And again he ordered him to 
come out, and prepare fur death, judgment, and 
eteniUy. The oishop still refused, and cried for 
mercy, and offered him money to spare his 
life. The captain said, Thy money perish with 
thee, and told him, he allowed him time to 
pray, and commanded him again to come out. 
The bishop still refused. One of the company, 
at some distance cried, *■ seeing there have 

< been so many lives, unjustly taken by him, 

* fur which tliere is !i(d the least sign of re- 

* pentance, we will iiot he innocent, if any more 

* be taken that way.’ 

Then one of tliom fired a pistol at him in 
the coach, which it seems did not touch him, 
and another wounded him with a sword; at 
which the bishop cried out, Fy, fy, I am gone; 
yet the wound was not mortal. And being 
again called to come out of the coach, he aaia, 

I am gone already, what needs more f Then 
they stepped near him, to pull him out; 
upon which he cried, 1 know ye will save 
my life, I will come out; and accordingly 
out. And being again pressed to pray, 
be fell down upon his knees before the captain, 
aad said, For God’s sake, save my life, save 
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and servants dwelling within the sbyres 
Fy/T and Kinrosse, befor the sheriff depots 
the said shire commissionat for examirung 
them, in presence of the witneysses who vr 

my life; oflcriiig him money, ai^ptomising 
to la} down his episcopal function^ The com¬ 
mander told him, he bad been without mercy, 
and needed expert no mere v, and lie could not 
spare hl.s life, and again prised him to prepare 
for death, and pray. One of these present, An¬ 
drew GiiilJan, told my iiifonner, that they were 
stutuicd to see his carriage, and that by no 
means would he be prevailed with to pray; and 
another observes, that they were mightily sur¬ 
prised at his ohilurateness, and that there was 
not the least sign of concern about him as yet. 
This Andrciw was present, and did not touch 
him, but endeavoured to secure his daughter 
from hurt and danger, when she would iuter- 
Ikoso ’twixt the actors and him. 

“ Instead of offering to pray, lie, seeing Ra- 
tbillct at some little distance, ciept towards 
him on his bands and ft'et, and cried, Sir, 1 know 
you are a geutlemaii, you will protect me. Mr. 
Hackstouu answered, Sir, I sliall never lay a 
hand on you ; and rode a little off, for all this 
time he (fid not alight. 

The hisho[> finding this art to fail him, 
turned to tliem, and begged they ini!>ht save 
the life of an old man, and promised he would 
obtain them a remU-sion, it being capita) to at- 
tem])t the life of a privy counsellor. The 
captain warned him that they would not sjiare 
him longer; if he did not address God pre¬ 
sently, they knew what to do. The bishop’s 
courage still conliiiiied, and he nropused soma 
new desire; upon which they discharged an¬ 
other shower of shot upon him, whereupon be 
fell back, and lay as dead. 

“ but one of tlmin givinjj him a prick with 
hi.s sword, he raised himself; then they began 
to imagine shooting w’oiild not do, and the com¬ 
mander ordered them all to draw their swords. 
Andrew Guillan's expression to my informer is, 
that, upon the sigiit of cold iron, immediately 
his (xnirage failed ; and though before he still 
insisted in his petitions, and seemed not to 
regard their warnings much, yet now he 
made hideous and terrible shrieks as ever were 
heard. 

** The cotninander seeing no warnings would 
prevail with him to go about auy thinglikeprc- 
paration for death, with a shabble struck nim 
on the face, and one of his chops fell down : 
he essayed to speak somewhat, but was not 
understoi»d. They redoubled their strokes, and 
wounded him in several places, and killed him 
outright. 

After the bishop was killed, the captain re¬ 
ceived any arms which the servants had, who 
wei'e five, two riders, a footman, the coachman, 
and postillion. He ordered them to deliver all 
their papers; they said, they had none: then 
he went to the .coach, and got a little trunk, 
and finding nothinjf in it but hoods and clotlies 
belonging to the bubop’s daughter, it was set 
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pment at that execrable murder; and nntwith- tennants, cottars, servants and otbers, assbouli 
•tandtiiff bis majesties praclaniatioD, deted the be absent, sliould be reputed as accessory to 
fourth of Mny tlie sakl year, requyring them the said cryme, and that the ^ forsaid pi'ocla- 
fhoreto, boars certiticatiun, ttiat such of tlic inatioii did superseid alt execution upon letters 


in again. He found another little box with 
papers, wliicb lie seized, fn a trunk Ufioii the 
coach he found a tew more pai^rs, and a large 
biWe full of jfiiie cu(s, and tlie pictures of Christ 
and the New Testutiient Saiiifs, and some pas¬ 
sages of the history of the Bible in Taliduce, 
and a case of very hue French pistols, all which 
they look. 'J'he rest of the trunk contained 
dothes and furniture, which they did not touch, 
taking nothing but papers aitd arms. 

“ 111 the bishop’s pockets they found neither 
silver nor gold, hut only some letters and pa¬ 
pers, and a whinger with silver roves, and 
knives conform. Several of the forementioiird 
accounts bear, that they ibnnd on the bishop a 
Iwiy with some pistol-hall, threads of worsted, 
and other odd things iii it, which they knew not 
what to make of. 

“ This is all I have met w ith a«j to the rnate- 
rial circunistaijcps of this fact, mid J have given 
ft as J found it in papers wliicli are \\rit hy per¬ 
sons present, whn onU^ iiulred could give ac- 
ciKints of tills matter; and they agree, as far 
as I can learn, with the accounts which went 
up and down ul'icr the murder was commitU'd. 
All this took up about three quarters of an hour 
about mid-day, ’twixt twelve ami one of the 
clock, Saturday ]\lay this \car. 

“ As they w'cnl off, they met a man very 
well moiiiitod, and asking liiin what he was, he 
answered, i»ni' of iiiv lord Si. Andrews's ser¬ 
vants, whom, it seems the hishop bad sent off 
to pay his resperts to some persons ahoiU: they 
dismounted him, took his arms from hiiu, and 
drove awa;, his hoi se to sliifl for liimself, as they 
had formerly done to the other two riding ser¬ 
vants, and thus rode away in u body to a place 
three or four milts distant from Mugusmiiir, 
where thi.s action was done. 

“ The aclois in this bloody tragedy could 
not but vi^onder at their mvn preservation, and 
that, when this fact was a doing in the ojhui i 
fields, at the height of the day, in this season ' 
of the year, and no many pieces discliargcd, 
they were neitlicr interrupted or discovered; 
ami this was the more strangi; to them, that 
tlierc were sohliers lying upon every hand of 
them, in Largo,' Bulchrislic, liadeniie and 
Cowpar, all wiUiin a very lew miles of the plaee, J 
beside parties of troopers continually ranging 
up and down the shiix*; and yet they got off 
without observation, and continned together 
till night, looking over the papers they had got. 

“ Among the papers they found,"these are 
the most considriwble. A gift of aonentiies 
of several gentlemens’ estates in Fife, and else¬ 
where, to Alexander T^ealy of Kinuinvie, with 
mstructions and informations how to prosecute, 
in order to the eviction of the lands, the patent 
of the bishoprick of I>ankeld, in fkvours of Mr. 
Andrew Bruce archdeacon of fk. Andtews, se- 
▼ml preMQtatioos to ohurchot Whor^ the 

voi.. X, 


kin^ is patron, instructions to conjunct deputies, 
ann new gifts of the heritors fines, a pa|)er 
about popery, whereof a full account could not 
be given when the inforinalion whence 1 take 
this was writ, several missives, and other papers 
of no consequence. 

“ After they had lookt Ihitiugh the papers, 
they contimierl together in tlic foresaid house 
till the evening, and then separated, and every 
one shifted for himself the b^rst way he might, 
I’liis is the best account 1 can give of this mat¬ 
ter ; and in the matters of fact there is a con¬ 
currence of two or three accounts I have seen, 
none of w hich that T know of have been printed, 
ami therefore 1 have given them at the mor^ 
length. 

“ They are indeed all upon one side; and 
therrlbi e, in a matter of this nature, which only 
ran be fully know'n by balanced accounts of 
both sides, 1 think it liut fair the reader should 
sf-p w'lmt is said upon the other side. As far 
as I have noticed w hat is printed, there is no 
very great difference as to matters of fact , 
there is indeed considerahle diflerence as to lh« 
carriage and character of the bishop. The 
written accounts 1 have made use of, represent 
iiiiii as most averse to prepare for death, and 
the printed ai'counts vepresent him as a saint. 
Jt is my business to give matter of fact as I find 
it; ami therefore that the reader may have the 
other side of the story, I have insert an account 
of this matter, j»ub!ishcd by authority and order 
of ilie privy council. ''I’he former accmints 
arc taken Irom the actors’ papei*s and relations, 
and this from the bisliop's daughter and ser¬ 
vants, ami I shall make no reflections on it; 
only, the nv.ittcps of fact formerly^ related in 
this history, and the known tenor of the pri¬ 
mate's aetnigs, give no foundation for such a 
charm ter as the bishop gets iu this paper. 

“ Some other acjcounts of this matter I hare 
seen, w hieli I shall very shortly pass. On© 
was [irintcd ;vt London,'a tew days after thia 
fact was done, for D. M. w'hich is the flattest 
and most insipid account I ever almost saw of 
any thing, and it desen es no further notice. 
Another account w'as published about the same 
time, intituled, A True delation of what has been 
discovered concerning the murder of the Arch¬ 
bishop oliSt. Amli'ews; wherein this murder is 
lodged upon Rathillet, and bis brother in law 
John Balfour of Kinlocii; and these two per¬ 
sons are represented to hare been wi-onged by 
the primate in some civil affairs, and to bav© 
murdered him in pique. This paper was an¬ 
swered by another, intituled, A Clear Diswvery 
of the Fulsfioods of the former, wherein indeed 
the matters of fact advanced in the former seei^ 
plainly enough overturned; but when thia iR 
done, very Httle light is brought to this matter^ 
aad thereftte 1 say no more of it: only itap* 
pears to me undemaUe, that Rathillet was RcH 

3 G 
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or captioiii or ioterGoniOKungr, or any other war- 
and fur securitig of any pei-son for any 
cause, foi* the space offuuriie eii*’ht 110111*8 bcibr 
and ei'ter the ibrsaids dyets of appearunee, 

actively concerned in this inattiT. And as to 
John Ualfour, thout^'h it be true ivhat is in this 
paper asserted, That he had w itiidiawii from 
onlinances for man} years, and was > try active 
about field com cuticles; yet a |)ersoii’s doing 
so win neither make him a saint, nor make the 
people he joy ns himstif to, char^^^ablt; with 
€\cry thing he does; and 1 cannot liml that 
this gentleman had cH'raiiy great cliaracler for 
religion among those that knev^ him ; and siieh 
w ore the neeoiiiits of him w hen abroad, that the 
jei tTi :id ministers of the Scots congregation at 
llottenliini wcuhl never aJloiv him to cojumu- ^ 
uicate with I he in. Indeed upon hiin I tind this 
action is geiitrally' arid principally lodged. 

*• A third acc^Miiit of this matter i find in 
that viruUui pampldct formerly spoken of. in¬ 
tituled, The Spirit of l*opcry speaking out of 
the mouths of phanatical Protestants, Lond. 
IGflo. 'J'lii*. \i nier hath little of fm t, hut wlial 
ii» taken out of the eoiineirs n.trratix’: hr adils 
the eetlilieate of a pliysiciuu and ihn't* diu or- 
gi’Oiis, who inspected The bishop s body, to e 
they fuuiui one wound htlow the right e!i)\lr!e 
Jj\ a shot; and in the same ceridie.u.* tin y de¬ 
clare, they found IIutp w ounds in In : leii ii.,nd, 
vhicb might have proved nn>il:d,thou:j l. he had 
had no oilier. I am so ill a pliy-iehm, ns iifd ' 
to understai'.d how u wound in the hand ni ilsi If , 
can lie mortal. He adds the nanu 5 » o( Ihr inur- 
d( rei'b in red letters. .Tohn Jkdfinir oi kiidot li, i 
David Uackstoun of Jfathillet, (ieorge Ikdfnnr | 
in Gdsioun, James llu.ssel in Kings-k^ uii., [ 
Kobert Dingwall a farmer’s son in f 'addam, ! 
Andrew Guillaii w eaver in Balmerinoidj, Alex- ’ 
auder Henderson and Andrew llenderson sons 
to John Henderson in Kilhrac.hmont, (korge 
Fleming son to George Fleming in Ihilhootby. ! 
As far as 1 can learn, Andrew rinillan was 
only called by the actors to look to Ibcir 
horst^s, or some such thing, hut was not 
active, though ])^e^ent at tiie arti(*n. Two 
Hendersons were afterwards iinpribonei! J6r,2, 
on this account, and lei go. How many other 
mistakes arc in this list, 1 know nut: m- 
deed this writer hath too many false facts and 
blunders for rue to follow; neillur shall J con¬ 
sider what he pretends to bring to vindicate this 
fad from Preshyterian w'lilers, Knox, iSaph- 
toli. Jus Popiili Vindicatum, since none of his 
citations come at all up to this case. \\ hut 
£)1 Iowh in point ofliLstorv, anent the Highland 
host, the murder at Low don-hill, and major 
Johnstoun, is false, and his misrcprescniatlons 
arc already taken off in the former part of this 
history. 

•‘The last account of the Lislmp’s death 1 
Lave met within print, is in the Caveat fur the 
Whigs, Loud. 1711, part 1, p. 57, wherein all 
the spiteful lies anv where pubiishod seem to 
be cast together. It would ho U dious to go 
iLrough the mistakes of this ill natured and 


I that they might have saifilie conie to and 
. gone from the forsaids places at the several 
; dyels of appciruncc, without trouble or impo- 
! deinciit; and ako, yc having bein. inquyred 

* malicious author in this ruatt(,‘r. What he talks 
of lists of persons to be murdered, huaded about 
j with the archbishop on the hrtid of them, of the 
( relenting of the assassinator.s, their tramjiling 
his daughter, and many other things, aiT uii- 
; known to such who were present. 'I’ln* ren- 
I coniiter w as certainly iindi .signed, till they got 
J notice ofllic bishop’s coming that way; nmi 
I llicy were so far lioni being stirred up by field 
I preachers to it, that Ihey llicmselve* had no 
' thought about it till the hour in which it was 
i done. The Christian temper of llu: prinmtu 
at his deathf nhich this writer iiarnogiiivs on, 
is very peremjitorily denied by such as werf 
present, as W'e have seen; and 1 very much 
jealouse those religious expressions are made 
for him. 

“ Thus on both hands, I have lii'ul (his aflTair 
before the nadiT, from wliut 1 have seen ni 
iiianu 'erip* and print relative tlicremito; and 
though m;’.ny n'lu.irK’, mi^ht he made upon the 
whole, yet I s1k*‘! eouu'.'c my self to one oj two 
w I’t “!.'f:u piopei !\ l'!<u :u:»k 

‘‘(Ini' e, 'i lui a> lunii* of the real a'‘tori 
were tak< ii. mi, when il,r minder w.'.s over, 
they eaine out of rile lor their ow n Siifely, and 
joy ned thciiKelves ir» wi o .1 tended these 

til l i-prearlicrs who sa up aouiusl the rest 
niui Jiiihili.’'* net', of whoia ht-forc- ; from Tvliieli 
the LiigliNli pafstrs, y eii, ll;c ranative.s of tli€ 
atU'i acts oi'eonr.eil, a> we shall, hear, load 
ihc* risers at Tiothwel witli biiug ari uiul part in 
tins action. I donut ipicstion hut several of 
ihoTji were at Ilovhwtl for their <ovn s.ilhtv; 
but it i.> very ill reasonuig, and md hr to lodgt 
this tact ujtun the whole party , when perlia|i« 
not (»nc ofa thousand knew them, or whut they 
had done. 

^ ‘‘ Arudher is, That this incident of tba 

bishop's murder beeaine n(»t only matter of re 
proaeh to the whole sufTeriiig presbyterians, at 
I llathiilet fairly insinuated to the actois,thuiigli 
: indeed the caiutnny was groundless, as hath 
I baen noticed, hut also the occasion (»f very 
, heavy oppression and ]>ersecufion. Tiieprclatef 
i and council took bold of it, as a liatnlio lur pru- 
, secutiiig the cruel designs the primate was cut 
, ofi'from finishing. This was made use oi as a 
shibboleth ior many years, to vex poor inno* 

I cent and ignorant country people with, when 
' seized: and so far is it from truth w Ijirli Lesly 
I ailvanceth, Cassandra, No. p. * That tlit 
I ‘ worst of the primate’s enemies had nothing 
‘ lay to his charge but episcopacy,’ tliat ht 
was generally lookt upon as a very ill man; 
and the impressions of bis wickedneHs, with 
some other things before suggested, made not 
a lew unwilling peremptorily to judge of this 
action, which a great many others had freeduiu 
enough to condemn as murder. Several were 
executed as accessory to his death, who were 
entirely free of it, and laaiiy others harassed 
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Whither the mitrder of the late archbishop of 
m. Andrews was a murder, you declaired that 
it was lion. And farder, the commissioners of 
justiciary • liaringf inquyred you whither ye 
would deny that ye was {guilty of the said 
murder, you did refuse t(» answer, or deny the 

ifpon that score, against all Iqw and justice, 
as shall be noticed in the succeeding’ history. 

“ Upon the whole, tlioiio;li the most pak of 
good people in Scotland could not but observe? 
and adore the holy and rigliteuus providence 
of God, iiitlic removal of this violent persecutor 
and spring ortho most j)iirt of the former seve¬ 
rities, at such a jiniclure. just when upon new 
and violent projects, yet tl'.cy could not approve 
of the manner of taking iiim off, nor would 
they justify the aelors: and the known Nlanza 
ol that excellent man, ami, in his time, gooil 
poet, sir David Ijindsny of the Mount, upon 
cardinal Deaton’s death, could not hut come in 
petipif ’s minds, as not unapplicable ; with it 1 
end this scf'lion .Mid chapter. 

As for this Cardinal, I grant 

He wa^ the man we might well want, 

(omI will ffu'give it soon : 

Diit of a truth, the sooth to say, 

Allliu’ the l^own be well away, 

The fact was foully done." 

Nakuativl ol‘the j\lorder of the Archbisho}), 
j)ublisheil by aullioritj'. 

“ On the third of IMay, a day reruar'Kalde 
ill the church kalendcr for the invcnlieri of the 
holy cross, this excel lent prelate iimud his, and 
I liopc obtained his crown, (in w hicli inonili 
also, Henry 4, of France, and cardinal Doatoii, 
one of his predecessors, were ass.'issinrUi;»l). 
About nine of the clock in the morning hi? took 
fiis coach in Ixennoway, a village ton miles 
distant Ironi St. Andrews, whore he lav the 
night before, accompanied only witli four of lii., 
servants, and bis eldest daughter in thi' coach 
with him. About half an hour before he was 
attackcil, liis great soul, it seems, jncsagiiig 
what came to pass, he fell on a most jiioiis ami 
serious discourse to liis daii'jhter, giving Imm- 
such pious instruetions and directions, as lie 
would have done, if upon his deutli-kcf!, wliere- 
unto she gave such becoming and satislhctory 
answers, that he emb.-aced, and foruiallv 
blessed her: afterward corning near to a f.i! - 
rner’s house, called Magus, he says, Thcie lives 
nil ill’iiutured man, God preserve ns. niy cl'i:d. 
Within a very little time «:fler, the coHcbman 
perceiving some horsemen on ilic spii>‘ after 
them, calls to the po'-'tihen to drive on, ter those 
ineii had no good in their minds. Mv lord 
finding the coach mn so hard, looked out to 
see what the matter way, and then pcrrciving 
armed men pursuing, ho turning to his daugli- 
ter, said. Lord have merry upon me, my pifor 
oiiild, for I am gone: upon winch, presently 
three or four of the ruffians fired at the coavdi, 
but touched neither of them iii the coach ; the 
eoachmau put faster on, and outrun the most pan 


murder, and caused delate these words * tefua^ 
to deny.' Off the which cry me of murder 
and manslaughter ye are actor, airt and part. 

And also ye the said David Hackstonii of 
Rathilet, are indyted and accused of your 
treasonable declining the judgment of the 

of the rogues (my lord’s own servants, of which 
the best armed was wounded in the head by a 
sword, being mounted on weak hackney 
horses, had fallen behind beforb this, and were 
disarnicfl at the fii*st coming up) while at last, 
one of the best moimteil overhiglied the pos¬ 
tilion, and by wounding him on the face, shiwt- 
ing tlio coach-horse which he led in the back 
ami ciittiiig him in the hams, turned the coach 
out of tlic way, and gave the rest the advan¬ 
tage to come up. Then they fired again : one 
of them had his jilsti.l so near my lord, tint the 
burniiig calfiug was left on his gown, and was 
rubbed ofl' by his daughter, w hich wounded 
him two or llirce inches below the right 
clavich’, in lulwixt the second and third rib, 
and then another of them on the other side of 
the coach run him upon the region of the kid¬ 
neys With a smiill sword; iliercafler they 
(‘.alleil, CViiiui out, cruel and bloody traitor, hut 
not any otlcred to lay hands upon, or drag him 
out of bis coach, as is fulsly reported in the 
relation, the assassinates being all yet on 
hor.seb,u k; whereupon, most composedly" he 
ojiened the door of the coach himself, and step! 
out, and ih *11 said, Gentlemen, you will spare 
my life, and wliate\er else y^oii please to do, 
y oil slmll Hover he cpiestioned for it. They 
told him, there w.'is no mercy for a Judas, au 
eiu*my and traitor to the cause ofGhrist. ^Vell 
then, said he, 1 sliiiH ev[>eet none fioin you, 
but jiroimsclo me to spare, my poor child, di- 
rerling his s|»eecli to one whom it is siisjieetcd 
by Ins looking him hroail in the face, he knew, 
.'ind reaching forth his’hand to him, the bloody 
villain si .iris back from my lord, and, by a 
mighty blow, eut him more than half though 
tlu' wi isi: then said my lord, 1 hope ye vt'ill 
give iiu'some limelo pour out my soul to God, 
fi'ii! I slnll also pi ay lor you ; and presently 
falling on hi:, knee;-?, he said. Lord, forgive then), 
for 1 do; Lord rec' ivn my spirit. While thus 
pray ii»g on his kiires (onrol the Iraitoisstamling 
sonic paces off, called to the n‘sl, iS|iare those 
gray liau s) and liis hands lifted up, tliey struck 
furioiisl v at him, and wounding him therein 
in three places, which nevertheless he kept up 
bleeding to hc;nen, w hilc oiicof tliem eut him to 
llu* very l»yne, a liltle above thclefteye, where¬ 
upon niy lord said, Noiv^you have done the 
turn ; then falling forward,’he strclcht himself 
mil, and laid Ins head on his arm, as if he had 
been to eomnosc himself for sleep, wdieii some 
ot*itie villains from ihur horses, and others a 
fool (Iniving alighli‘d) gni 0 him about fifteen 
or sixteen W'Oimds in the head, and in effect, 
the whole occipital part was but one wound ; 
after which they rifled his pockets, and took 
some papers out of lliein ; and so mad W’as their 
sp’le and rage, that even alter he was- dead) 
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lciDg'’s niajestie his aires and successors, and of 
liis coimcill and judges, contrail* to the VJ,9 act 
U par. kinjr James tlie 6, whereby it is statut, 
and ordained, that his hynes his airs and suc- 
cesors, be themselves and thcr councils arc, 
and in ty me to ctonie sliail he judges competent 
to all persons his li} ncs sul>jects of whalsom- 

and the murdert‘i‘> gone some M'ay from the 
botly, one of thelurious and bloody assassins 
returned, and thrust t\\ ice or thrice at him 
with a Mvord. They robbed his daughter of 
fioiiie gold, and other things she had in a little 
lox (they had wounded her, thrusting at her 
father, betwixt lioiu and them she had in¬ 
terposed herself, hy a stab in her tliigh, and 
one of her thumbs) then they look away iny 
lord’s bible, night-bag, girdic, and some papers 
of moment: they also robbed his servants, and 
took their arms from them, and then went auay 
as they came, and encountered one of my lord’s 
gentlemen he had scut off some time before to I 
salute the earl of Crawford in his name having 
assed near to his bouse : one of them called to 
ill him, for he «as one of J udas’s servants; 
others came and took liis papers in his Ibn^- ; 
pockets, and arms, and hid him begone, for hi., 
master wjis gone home helbrc him. 'J’lic pLici* 
where this horrid murder was commiltoil, is 
called Magus-niuir, \%itbin too mdcs, and in 
sight of the town of St. Andrews. 

“ Thus fell that excellent prelate (whose cha¬ 
racter and worthy acts deserve, smd, no doubt, 
will find some cAceUent [icn) h^ tne hands oi , 
nine fanatic ruffians; Tliai they were so, is 
not to be doubted, their names being ail now 
known, and all of them deuonuei'd or intn - 
communed, for frequenting held-com on I ides, 
and the known champions of that party in the 
ehire of Fife; besides tlieir holy sam t/tied dis¬ 
course at the time of their bloody uoliiigs, 
fehews what temper of spirit they were ol'. ~ 1 
ha\e done with my relation (attested to me be¬ 
fore famous witnesses by my lord’.s daughter, 
and those of his sorvants that wt!^ so .jufbrtu- 
iiate to be spectators of this cxoer.'ilde vilhmy) 
when T hare observed how ridieulous the au¬ 
thor of the pretended true one is, where he en¬ 
deavours to discover the occasion of the murder 
of the archbishop of St. Andrews ; for what 
need w as their of any thing more to provoke* 
thun, than his being an apcliliishop, and the 
primate of Jsicotland, and the most active, as 
well as the most reverend father of this church ? 
Was it not tor this reason, that he was, on tlic 
streets of Kdinbiirgb, shot at by Mr. James 
iHitciiel, while in his own coach ? Was not this 
the reason that these fanatick books from 11 ol- 
Jand, both some time ago and of late, marked 
out his sacrtifn caput, as iliey termed it, and 
devoted him to a cruel death, and gave out 
predictions that he should die so ? w lucli thev 
easily might, being so active in stimulating and 
prompting instruments to fulfil their own pro¬ 
phecies. 

‘ O Lord, how unsearchable are tby judg- 
( ments, and tby ways past finding out!’ ” 


ever estate* degree, function, or condition, that 
ever they be off, spiritual or tcmporall, in all 
matters wherein they or any of them shall be 
apjirehendit, summoned, or charged, to answer 
to sick things, as shall be inquyred of ibein 
be our said suvemigne lord and bis coimcill, 
and that non of ibem wliilk sliall happen to 

IVoilrow also gives the following Instru¬ 
ments, relating to this Murder: 

PnocLAMATioN, Mav 4, for Discovery of the 
Murderers of ibe Arclibisbup uf ^t. An¬ 
drews. 

“ Charles, b^* the grace of God, ki^ of 
Great llritaii), Frauce and Ireland, defender 
of the faith: To 

our Lyon king at arms, and bis brethren, he¬ 
ralds, inacers, or messengers at anus, our she¬ 
riffs in that pari cunjiinctly and sc\erally, spe¬ 
cially constitute, greeting. D'e being fully, 
and i>\ legal proofs, assured of the late horrid 
and bloody murder coimnitud upon SSaturday 
last, being tlie third of May instant, hy ten or 
ch*vcn fanatick assassinates, u]»on the person of 
the most reverend falher m GimI, James late 
archbishop of Si. Andrews, primati* of all Scot¬ 
land, wliicli haibarous and inliumane assassina¬ 
tion and jiari'icide will (we doubt not) spread 
horror and amazement in all the hearts of such 
tis believe that llicre is a (iod, oi a ehiisliaii 
religion, a cruelty exceeding the harliarity of 
paoans and heathens, amongst whom the offi- 
rcr.s and ministers of religion are l epiileti to he 
sacred, and are by the respect Imu'Ii to the 
Deity w hich they adore, se< mvd against ail 
.such bloody and execrable attempts, a cruelty 
exceeding the UTicf of all true iVoLcstants, 
whose churches have justly stiginatimi, with 
the iiiaiks of impiety, ail siicli as defile with 
hlooti tIn.sc bands w liicli they ought to hold 
up to Ilemen, and a cruelty ecpial to any with 
which we cun i(‘|>roaf*h tlic (*iieii)ie»» ofthis true 
and reformed church : hy which also, uot ouiy 
the priitt'iples of human society, hut our uiitho- 
rily and go\i rument (the said Archbisliop lie- 
ing one of our privy council) is highly vio¬ 
lated, and rxamjde and encouragement given 
for imirdci'iiig all such as serve us faithlMlIy 
according to the prescript of our laws atnl 
ro'sul commands, daily instances w hereof vve 
are to expect, wliiLst field-coiiveiiticics, those 
rendezvouses of lebullioii, anri forges of all 
bloody and Jesuitical princijdes, are so fre¬ 
quented and followed, to the scandal of all 
government, and the cocU.‘i»t»t of our law s; 
And w hich murder is, as far as is possible, reo* 
dered yet more detestable, by the unmasked 
boldness of such, as durst o|ieiily with bare 
faces, in the midst of our kingdom, oi mid¬ 
day, assemble thenisvdves togetlier, to kill in 
our highway the Fiiniate of our kingdom, 
and one of our privy council, by so many 
strokes and sliots, as leh bis body as it were 
but one wound, aiul many of which being 
given after they kiuivv be was dead, were re¬ 
markable proois they were iMtod by a apinl of 
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bti apprph«ndit| called or cumnioaed to the ef- 
iect roresaicl, presume, or take upon hand to 
declaire the judgrement of his hynes, his airs 
and successQi’s, orther eouiicill, in the premises, 

hellish and insatiable cruelty. We have 
therefore, with advice of our privy council, 
tlioui'lit tit, hereby to commond and charge all j 
sheriffs, Stewarts, baillies of regalities, and 
bailleries, anil their deputes, magistrates of 
burghs, and offircrs of our standing forces, to 
search, seek, take, and ajiprehend the persons 
guilty of the said horrid murder, or any sus- 
(lected by them, and to imprison them until 
they be brought to justice, and all our good 
and faithful subjects to concur in the taking 
and stH'uring, as far as is in their power, these 
assassinate : and in i'es(>ect there is a com¬ 
pany of vagrant and skulking ruffians, who, to 
tile great contempt of all government, do ride 
through this our kingdom, killing our soldiers, 
deiitreing sueh as put our laws in execution, 
aud committing sreh horrible murders, who 
miglit be easily discovered, if all such amongst 
whom they converse, did, according to their 
duty, endeavour to iippreliend them, or give 
notice where they haunt or resoii. We have 
therefore thouglit lit, conlonn to the IM act, 
l*arl. I'i K.. James G, to eoiiirnaiid and cliarge 
all our subjects, tliat whensoever any unknown 
men or i agaiioiids shall repair amongst them, 
that they, witii all possible speed, eertifie an} 
of our privy council, officers of our fon’es, or 
%uy having trust under us thereof; with certi¬ 
fication to them, that if they omit the same, 
they shall be punished with all rigour conform 
to the said act. Ainl since several of the said 
assassinates art; known to have been tcnaiit.s in 
the shire of File, w'hose faees will he known to 
Mich of the witnesses as were present, we here¬ 
by require and eommand all the heritors and 
musters ot‘ the said shire of Fife and Kinross 
to bi iiig their tenants, eottars, and servants, and 
others dwelling on their lands, to the respec¬ 
tive towns at the diets aftermentioned, viz. 
those within the presbytery of St. Andrews, to 
the town of St. Andrews, upon the thirteenth 
day of JMay instant; those within the presby¬ 
tery of Cow par, to the town of Cowpar, upon 
the sixteenth day of the said month; those 
within the presbytery of Kirkaldy, to the town 
of Kirkaldy, upon the twentieth day of the 
said month ; aud those within the presbytery 
of numfermling, to the town of Dumfernilirig, 
upon the twenty third day of the said month, 
at ten u clock in the forenoon, upon each one 
of the said daj-^;, there to continue and abide 
till they be examined by the sheriff-depulcs of 
the said shire, who arc hereby commissionate 
to that eflect, and to be seen by the said wit¬ 
nesses ; with certification to such of the said 
tenants, cottars, servants, and others foresaid, as 
shall be absent, they shall lie reputed as acces¬ 
sory to the said crime; and the masters, if 
they produce them not, or if liereaftcr they 
havb our anjr that skaH oot oomiiear, they shall 
he reputed favourocs of the said assassiaaiion. 


under the paine of treason. And be the ae. 
cond act of the second session of bis majestie’a 
first parliament, it is statut and ordained, 
that if any person or persons, shall hep.fier 

And whereas there are some persons under 
caption or intercommuniog in the said shire for 
several causes, and lest persons who are inno¬ 
cent of that horrid crime, may be thereby de- 
barred from appearing, and vindicating them¬ 
selves, we have thought fit, hereby to sist aud 
sup(i’sedc all execution upon any letters of 
cafition or intercommunion, or any other war¬ 
rant for securing of any persons for any cause, 
for the space of 40 hours belbre and after the 
said diets of appearance, that they may safely 
c;ome and go without any ti-ouble or impedi¬ 
ment whatsoever. And to the end the said 
cruel murder may be more easily discovered, 
we do hereby offer, and give full assurance of 
our indemnity, to any one of the said assassi¬ 
nates who shall discover his complices, and 
such as houiuled them out, and of present pay¬ 
ment of liie sum of ten thousand merks to any 
who shall inform w ho were the said assassinates, 
if upon his information they or either of them 
can be apprehended, tliat they may he brought 
to condign puuishinent. Aud ordain thesa 
presents to he |n iiited, and published at the 
.'larket-crosF. at I'diubiirgh, and at the market 
crosses of all the royal hiirghs in the shires of 
Fife* and Kinross, ;uld to be reail at all the pa¬ 
rish Kirks of tiic said shires, and jurisdictions 
within the same, upon Sunday next, lieiiig the 
11th of this instant, imiuediatcly after the or¬ 
dinary time of divine semre in the fnenoon, 
that the same iiui} come to the kuowh dgc of 
all persons concerned, (ineii under our sig¬ 
net at Etlinhurgh, the Itli daj of May, 107y, 
and of our reign the 151st y< ar. 

Alkx. Ginsoxj’cl. Seer. Coiicilii. 

(iud save the King. 

Instrlctfox's [of the Council] to the ShmfT- 
Deputos of Fife, aiient the Trial of the 
Murderers of the late Archbishop of St. 
Andrews. 

“ That all males, from sixteen years of age 
and upwards, in cadi prcshytiTV, meet on the 
days appoiiiltd ; that all tlie minihlers be there, 
and h/.ng with tiuni the communion rolls: 
Thai the\ nau l; all of them w ho come not to 
church Cm th.j account ol‘ fanatiek or popish 
principles, and that tluiso be si:t aside: That all 
such as are of that tribe he examined, and 
obliged to give account where, limy were all 
the 3rd of Itlay, and especially betwixt ten in 
the morning and three in the aficrnooii ; and 
that they prove what lU-y say by sufficient 
witnesses, or that they git cup the names id* 
the witnesses that they may he ex.iiiiiiied there 
anent: That such as cannot prove a good ac¬ 
count of themselves, in manner foresaid, he 
secured, and their goods seized and secured, 
till the issue of their in.d : That such os shall 
be absent the said day, he holdeu as probably 
guilty of the horrid and tkcjr goods 
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plott, contryvc, or’ intend doatli, or detraction 
to the kingr's majestic, or any ImmHic harmc, 
tending to death or (tcstrnction, or any restraint 
«pon hisroyall person, or to depryvc, depose, or 
suspend him from li»o style, honour, and kinglie 
name of the imperial croon of this realme, or 
anv others his majesties dominions, or to sus¬ 
pend him Immtlic exercise of liis royall go¬ 
vernment, or 10 lc\ie warr against his majestic, 
or am conimisMonat by him, and shall by 
wrciti'iiir, printing, preaching, or other ma¬ 
licious and udvisc4l speaking, expresse, or de- 
clftir, such fher treasonable intentions, every 
such j)crson or persons being upon sufficient 
probation, legallic convict thereof, shall be 
deemed, declaircd and adjudged traitors, and 
shall suffer forfaulture of 1} if, honour, lands 
and gmids, as in the cases of h^'c treason, 
and more cspcciallie, when the same is done 
in judgement, and in presence of his majesties 
commissioners of justiciary, uho are the 
proper judges for punishing of such liynous, 
detestable, and treasonable erymes. And )et, 
the said David Hackstouii of Halhilct lies pre- 
snmi'd to committ, and is ymlty nf the saids 
erymes. In suae fare as ye being upon the 
twenty nvnth of July instant brought in pre¬ 
sence of tlie lord justice clerk and commissioners 
of justiciary, ytMlid utter the malicious and ad¬ 
vised explosions after mentioned, \iz. That yc 
declined his majestses authorill**, and the au- 
llioritic of the commissioners of jis-sticiary as 
his judges, and did ub^tinatlic refuse to signe 
this your treasonable di clinator, as being belin* 
persons whom ye trcasonahlie ushcit ai c not 
■your judges, and ye refused to .'uikwct eon- 
cerning the murder of the late avchli.sltop f){‘ 
St. Andrews, and>OM filsly and treasonuMii': 
assorted the causes of u»iir declinator to he 
because they usurped <i supremacy <»>cr the 
church, belonging alluii to Jesus (.'lirist, and 
have established idolatiy, perjune, and otlu r 
iniquity in tlu! land, and that in piosecnt.ijg 
their designe anil coiilirmiiig tlunmhcs in 
ibcr usurpe d li^ht have shed much innocent 

cured in manner foresiinl, ;.hd their iiiusU r he* 
obliged to keep the said goods iw tie* ‘jinenji, 
or to deliver them presently : That (d it < an 
be «*onvfcnicntly) search Ij.* made, ii; l!if Imn' 
of the said ^CIldfc^ol!Z, in stu li places tlic e 
in the place shall judge most eoii>t nieiil: That 
ihe na:ric*s of the absents be pulil.'slied at all tiie 
parisli cliiirclics, anti at the ii'arki^t-cioss ihe 
in xt market-day, anti a proclamation of the 
council, containing all their names, prohihitieg 
rc.a t, she't r, or harbour to tlu m ; and also 
Ordering ail slier ihs, bailies, magistrates,-See. 
to pursue, ;?;>pr<;!;en<l, or Kill them in ease they 
resist, or do i ot Mihmit themselves, and a se¬ 
vere (iuc on any VNhou iuse fi* del.iy to concur 
in the said duties thn.ii;;h tlu; v. Iioh* kingdom : 
That the Siieriii-depmes do letmcite "to the 
heritors of the said shire, that d is tlu eouned's 
express pleasure, tliat they giu* all possihle 
C(»m:u;Ttnco to them in this examination and 
trial, under all highest paia 3 .’’ 


j blood, and that ye therfor falsely (faislie pre¬ 
tending to adhere to Jesus Christ his right 
I and kinglic oilicc over the church,) treasonablie 
I (Icclincil his tnnjcstie and liis commissioners of 
I Justiciary to be cotnpeteut judges, falslic am! 
j wickcdlic pretending them to he oppin enemies 
and competitors for the crown and power of 
I Jesus C’lirist, and yc obstinatlic refused to 
I signe this your wicked and abominable de- 
; ciinator dictat from your own mouth, and of 
I the which erymes forsuld ye are actor art and 
I part, w Inch being Jburid be ane assyse, ye ought 
I to be punished with forfaltnre of lytf, land, 

, and goods, to the terror of othci-s to commit the 
like; herefter. 

I PiTsczi'cr ,—Sir Coorge M’Keu/ie of Rosc- 

I haugb, our Sovereign Lord’s Advocate. 

' The sai<l David Haekston being ciitf'red on 
: pannall, did, in presence of the justice general, 

I justice clerk and commissioners of justiciary, 

! and assysers, all in judgment, decline liisma- 
' jestics authoritic, and rniewc his lormcr dc- 
i ciinator (mcMitioncd in the dittay) in the haill 
words llicrof, and (‘hairges llie lords and as- 
isyser.su ho shall judge him hy the luu f*s ly- 
belhdto Ire guilty <»f his bloo<f, and refusps*t<» 

\ answcT or rluny tlic arehhishop’s murder, and 
j being niiestioned ulicthi'rhe iiiadi* his eseajie 
! out ot the house of Mortoun, when lie was 
' persewed by the arelibishop’s servants as 
i guilty ot'tlic minder, refused to answer ; but 
I <lee|jur<d be made as many n'ltiarkablo eseap^ 
vvilhill this two years as that was. Tlic lorffi! 
finds lljediitay relevant, and remitts the satin 
to tlie knowledge of llie assyse. 

Assisx. 

Sir John \\ Iiytfurd of Alilnloun. 

iMr. ^>illlain Nmuiio (nlinuiir, ol Ciirig* 


iiiiiMr 



* - 

“iloherlsou, oi Strouan. 

Sir 

j'atrick'riiiejrhi’id, 

1 4 d‘ l\'e.zics. 

Aj, 

\:ue!er 111 ami, late 

Ha\ !ie. 

Kut 

ra\ of Cnii«baII. 


Mil 

lu* of Mmrloun. 


ill.tir olA\ erter A ormne*!.. 

<'ol« 

(jubnuii of Ib'il.’ie. 


Mr. 

Wilijam Lonlon, 

b:<rllier to Li 


iilair, of Ardhiair. 

I \\ p.i. l.ei\ingstoun, u'-asLa* of Kilsy ih, vv 
art ol ihilMl. 

I Dau-i S.viutouM, h'd^' lie of Ihliuburgh. 

: P.rerv:^-^. 

I Tlu j >.(■ I’.''! frilliC *>'.•. 01 i urr o!»jccti(»n il. 

I the Lo iMijr. Ills .Mi,;( sin s Vtivotsil for Pro 

I bation adduced the in asonableDeciiiiatot emit 

j ted by tli<‘ s;vid D.ivid llaekslouii, ihe uil- 
nesses cllcr deponing, and the other tudciiti** 
citer spocifK'd. 

Follows the tenor of the treasonable Drc li- 
nator, 

Edinburrrh 28 Jw/y, 1C80- In prcRcnce of 
the lords justice clerk and commissioners ol 
juslicioiy, corupoired David iiackstoun of 
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iUthilet, awl (|ec1aire8 that be ilecUns the 
kinff^s majesties authorities and tlic authoritie 
vf thecommissiotiers of justiciary as liis jiidgess 
and ohstinathe refuses to si^ne this docUnator, 
as bcii^ hefor persons who are not his judf^es. 
He refuses to answer conceniinpf the murder 
of the late archhisliop of St. Andrews, and 
•ays the causes of* his declinator are because 
they have usurped a supremuev over thecliurch 
belotij^in^ alone to Jesus Christ, ami have 
established idolatry, perjurio and other iniqui^ 
tie in the land, and in prosemitln^ their desij^nc 
in confirmeiii^ ihcmKcKes in this usurped 
ri^ht have shed much innocent blood, 'fhcr- 
for the said Hax id, as lulhcriiijjf to tJhrlst his 
ri!»-lils and Uinglic oIKce over the church, declins 
iliein, that that arc liisoppiii enemies and com¬ 
petitors for his crown and power as competent 
jiidfies, refuses as formciiic to siij'ne this his 
declinator ilictal from his own month, wlier- 
upan his in:ij(‘sties advocat takes in.struments, 
and reipiyrs tin* commissioners of* justiciary 
to siyfn the same in I.is presence, and for him. 
And his majeslH^s advocut takes instruments, I 
that the saiil David has caused delate the 
words ‘‘ refuses to deny” the murder of the 
late archhisliop of St. Andrews, anil requyrs 
r. John Vurise, James Italfuiir, and the maccr.s 
of ecnrt witneysses to the forsaid declinator 
and ilec’laration. sStc Subscnbiler. Maitland, 
Ja. Foulis, David Balfour, Da. Fulconar, 
Roger Hog. 

^ Andrcrr of F.arleshall, being soleinlie 

iwonie, purged of partiall eouncill, and exa¬ 
mined, di'pons, That he sawe the panuall, Da¬ 
vid ITackstoim of Rathilee, in his wounds eitcr 
the conflict at Ayresmosse upon the place 
and in the field, and amongst the dead, and in 
the custody of Daviil Ramsay who made him 
prisoner, and depons, that the paniiall did de- 
<duir to him the manner of his conduct in iiia- 
iiodgeijig the conflict with his majesties forces, 
and tliat it wa.s upon the two and iwentic day 
of July instant, about four o’clock in the eftci- 
ijoon. Sic Subicribilurf AB. OF Ivaki.suall 

David Ramsrn/f gentleman in Claverhonsc’ 
troup, son to major John Ram.say, being so- 
{cmulic swonie, jiurged of partiall eouncill, 
and exatniued, depoiis, he sawe the pannall, 
David JJackstoun of Rathilet, in arrnp.s with 
the rehidls at Ayres-mosse, on the tucnlie.-se¬ 
cond day of July iustant, and depoiis that he 
fought against the deponent persoiiallie, and he 
heard him give commaud and sane him drawn 
up, and serve upon the left wing of the rebells. 
Depons lie iiiquyred the pannall nnent his 
guiltincs of the archbishop’s munlcr, and the 
lannall would not answer aneiit that, ihongli 
ui answered anent other questions, and would 
neither confesse nor deny it. Depons, that the 
deponent ivas the person that took the pannall 
I prisoner, and took his sword from him, which 
I he has presentlie by him, and that the fmmiall 
^ asked quarters, and beged to saive his ly ff, and 
th« deponent salved him from a stroak,*^ by re- 
\ 4i0avlug the same on his own hand, efler he 

} 


hade taken his sword, and this is the truth ae 
he shall unsiver to (lod. 

Sic Subscribilur, D. Ramsay. 

His JMafCistics Advi^cat produced the Pro- 
eliimatiori mentioned in the dittay, appuyuting 
the haill inhabitants of the shyres of Fife aud 
Kinross, to appear before the slierifl* deputes of 
the said shyre.s, the days aud places therm 
mentioned to be examinetl, in presence of the 
witnes.scs present, when the arclibishnp of St. 
Andrew's was murdered, whicli is dated ilia 
fourih ofMay'^ 1G78, with anc Proclamation di»^ 
charging the rccc]iiiug and commanding the 
delyvering U{» of the said David Hack.stoii^ 
anti the other mnrilcrcrs of the said archbishop, 
and the oiiuT rehclls therin mentioned to jus¬ 
tice, which is datiMl the tvvenlie sixt day of June, 
the said year. As also produced the ih’ocla- 
mation containing his majesties gracious par¬ 
don and indemnitie, to the persons cngatigetl 
in the rebellion 1G79, whei'in the said mur¬ 
derers and others ai*e expresslie t*xcopted, 
which is dated the 27th of July the said y'trar.* 
Item produced ane Proclamation]- indicting 
I (yircuit Courts to be liohlen, and appoynting 
I the said niurderei-s to be procecdit against 
I therein and hanged in efli^ie, and promising 
I and assuring ane reward of ten thousand incrks 
I to any person or persons w ho should appre- 
i bend the said murderers, partieularlie the said 
I David Ilackstoun, and John Balfour of Kin- 
I loch, cither dead or alive, which proclamation 
is dated the fourtcent of August the said y^ear. 
item a lie Proclamation § apjioyntiiig and com¬ 
manding sherifl's and other magistrates to ap¬ 
prehend and secure the persons of the said 
David Ilackstoun, John Balfour, and the otlicr 
murderers. Dated the 20lh Sept 1079. 

Mr. Alvx, Malcol'tte, Ad\ocjit,Sherifl*Dcpiite 
ol* Fife, being solenmiie svvorne, purged, and 
examined, depones, that the pannall uppen-cd 
not before him at uiiy of the four places con¬ 
tained ill the proclaiiialiou, at the tymes ap- 
puyntod for examinaiion of the heritors, and 
others in the shyre of Fife anent the Archbi¬ 
shop’s murder. 

Sic Suhscribitury AL,r.x. Malcolms. 

William Wallace, servitor to tiui laic arch¬ 
hisliop ol'JSt. Andrews, beingsolcrnrilio sivorne, 
and purged, depoiis, he was at the house of 
Mortoun, searching fur the pannall, and the 
other murderers ol* the kite archbishop of St. 
Andrews, nud that the persons w ho wer in bed 
ill that house having got from their bed and 
made tlier I'scape, the deponent did fy re at one 
ol'lhcm, and that they left two of the horses 
upon which the murderers of the late arch* 
bisliup ot St. Andrew s did ryd, when they mur¬ 
dered his grace. Depoiis, that thepistoM wiiirli 
was taken out ot* the dc[>oiient’s pocket by ilia 

* Published August Mth, 1679. See it in 2 
Wodrow, Appendix, TNio. 32. 

•] Published August 14lh, 1679. Kce it in f 
Wodrow, Appendix, >io. 34. 

§ See it iu 2 Wodrow, Appendix, No. 42. 
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maniefw* th* tvme of tbe nranier, wm foundl 
that nighty that &e deponeDt and others mr at 
the house of Blortouii searching lor tbe mur¬ 
derers, and that Abrabam Smith the coachman 
told him he had been strugleing with Rathilet 
in the close, and that Kathilet's sister told the 
deponent, that her brother Rathilet and Balfour 
uTKinloch hade both of them bcin ther, and at 
the murder, and this- is the truth as he shall 
answer to (^od ; farder depons, that be the 
common bruit and report of the couiitrej', the 
pannall Itathilet has alwayes bein reput one of 
the firincipall nurderers, and depons they went 
to search bis sister's house for him, as one of 
them. Sic ISubscribitur, W.>>ALLAiis, 

Abraham Smiih^ coachma,n to the late arch¬ 
bishop of !St. Andrews; being solcmnlie sworne, 
puiged, and examined, De|K>ns, that lu^ was 
|irescnt when the arch-bishop of St. Andre v\s 
was murdered, and that tUer was a man having 
a light colionred eloack ryd'iig on aiie gray 
horse at a little distance from the coach, and 
that when tliey searched for tlie archbishop’s 
murderers the deponent w resled with the pan- 
nail in the closse of Mortoun, and went twice 
thrice over other, but he made his escnfie 
fi’om him, and the deponent catclicd his bonnet 
and pirivige, wdiicb pirivick is here piwduced ; 
and depons that the self same horse on which 
the man rod who h.adc the liglit colloitred 
cloack, was taken at the house of J\loi*toun front 
tbe murderers, and that the light col loured cloak 
was taken in the house ; and depons, that the 
people of the house said that the cloak was Ka- 
tbilei’s cloak, and depons that Kailiiht’s sister 
confest and said, that the pannall her brother 
was in tiier house that night they searched 
for the murderers, and that the selfsame pistoll 
which was taken from the archhislion’s iiiuii 
William Wallace, was found in a bed in the 
bouse of Mortoun under the strac, with a Jiile 
hyble here produced, said to he Rithil.-t's !»yble. 
And this is the truth as he sliall answer to 
God, and depons heconnoi, wrcilt. Ilepons Us 
the common bruit and oppin fame of the haill 
coiiotrey, that Rathild is oiiv ol lhc imndertrji 
of tlMi archbishop, and the deponent went to 
the house of Mortoun to .search for liim as such. 

Sic SuUcriiitur^ 

JameSf Marquis of Montrose, binrig soleimihe 
sworne, depons tiie pannall refused to answer 
whither tbe archbishop’s murder w'us a niimler, 
hut said to the Councill that be wished thut 
God hy a stroak of his justice might desyd 
betwixt the council! and him which of them 
wer the greatest niurdcrci’s ; and depons that 

*TheTestiauiny ofthat w'.nn hy Gr^tTLEMiN, 
Davio Hackstoln of Raj IIIM.F.T, who 
SUFFERED AT EOLVOURCH, JuLV 1680. 

His Interrogations and Anstetrs before the 
Ptivj/ Council^ Saturday^ Juiy 24,1680. 

1. Whether or hot bad you any hand m the 
murdering of the lam bishop of 8t. Andrews.^ 
Answered, ho oot oUigad to tnsiror that 


I^D.—•TV'jff/ 0/ Dititid Hacksfoun, |)BiS 

be heard John Pollock pruioi»er,ooiff«iBt hi|br 
the lords of the privie oouncill in Unrtor, that he 
heard Hackstoun of Ratbiiat say tlmt ho iptia 
with the murderers of the archbishop of 8t. 

question, nesr be his own accuser. 2. Whathe 
would d^larc as to tbe king’s aiiHiofity ? An¬ 
swered, that authority tliat ilisowna the interest 
of God, and states itself in opposition to Jesus 
Christ, is no more to be owned ; but so it is, 
tbe king’s authority is now such, therefore < it 
ought not to be owned. 3. Whether the kiH- 
iiig of the archbishop of St. .Andrews was nun- 
dcr, yea, or not ? Answereil, that he thouglit 
it no sin to dispatch a bloody monster. 4. If 
he owned the new covenant taken at tbe 
Queensferry, from Mr. Cargil, one of their 
preachers 1* Answered, that he did own it in 
e\ cry particular thereof, and would fain see 
the luan thut in conscience and reason would 
debate the contrary. If he were at liberty, 
and hud the power to kill any of the king’s 
council, and murder them as he did the bishop 
of St Andrews, whether be would do it, yea nr 
not ? answered, that he had no spare time to 
answer siicii frivolous and childish questions. 

**• The chancellor told him, that if he were not 
more itigenuons in his answers, he would pre¬ 
sently be tortured. Me answered, That is but a 
little addition to your funner cruelties, and 1 
have that comfort, that though you torture my 
wounded body, yet ye cannot rearli my soul. 
Tbe chancellor urged him with se\ erul other 
rjUPStioDs, which he rcfu.scil to an.swcr. But, 
said he, 1 would gladly speak a little if I could 
have liberty, which as allowed him. I’lien 
he said, Vc know* that youth is a I’oIIy, and I 
iicknowlcilgc, that in niy }oniigcr years 1 was 
ton much carried down with ilir spait of it; 
but that incxhuustihle fountain of the goodnesn 
and gi aceof God, which is free and great, hath 
reclaimed me, and as n tirclirand hath plucked 
me out of the claws of Satan ; and now I stand 
iici-e before you as a prisoner of Jf-sus Christy 
for adhering to his ruusc and interest, which 
hath been sc»aled with the blood of many wor¬ 
thies, who have suffered in these lauihi, and 
have witnessed to the truths of (.Christ, thefic 
few years bygone, and 1 do own all the testi¬ 
monies given hy them, and desire to put in my 
mite among theirs, ami am not only willing to 
seal it with my blood, hut also with tlie slinrpcst 
tortures tliat you can imagine. 1’licn being 
interrogate by tlic bisliop Edinhurgb, what 
he would aiiKwer to tliat aiiiclc of tlie Coa- 
fe-ssiem of Faith, IhutdilfisreDce of religion dotii 
not make void the magistrate’s right and au- 
thoi'ity ? He answerod, he would not answer 
any ^jured prelate: tlie bishop replied, he 
was in wrong to liim, because he never 
took the covenant, tlierefore be was not pet - 
jured, and so deserved not that name. But 
some of them asked him, how he w^d answer 
thatquestion ? He luiMeered, that qoestioD was 
answered long ago by tbe Botemn ’JLieague and 
Govenant, which binds us only to maintam and 
defend the lung in the deRnee of the tmeank- 
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AidnsWBt l^at day of the murder, but did not 
4^ ID the act, and that Rathilet told this the 
Uttrsday he was taken. 

• Sic iubscribitur, Montrose. 

g^ion ; but now the king* having stated liitnself 
Ml enemy to religion, and all that will live re- 
ligietisly, therefore it is high time to shako off 
all obligation of allegiance to his authority. 
Next day they asked if ho- had any more to 
fay ? He answered, that winch he liad to say 
was said already in every (^articular thereof; 
and, said he, 1 will not only seal it with ray 
blood, but with all the tortures ye can imagine. 

Ftfllmcs fhe Extract of the Proceedings of the 

Privy Council, Edinburgh, July 59, 1680. 

‘‘In presence of the lords justiciary, clerk 
and coimnissioners of justiciary, compeared 
David llackstoun of Uaihillct, an<i declines 
the king’s majesty's authority, the authority of 
the c‘oiiimis.sioncrs of jusiiciary, as his judges, 
and absolutely refuses to sign this declaration, 
US being before persons who are not his judges. 
He retused to answer coiHu*rning the murder 
of the late bishop of St. Andrews, and says, 
the clauses of his dccliiicinent an*, because 
they have usur][>ed the supremacy over the 
church, lielonging alone to Jesus C'hrist, and 
liave established idolatry, perjury, and other 
iniquities; and in prosecutingthdrdesign, in 
condrmiim* themselves in thi.s usurped right, 
bait* shed much innocent blood. Therefore 
the said David, adhering tik Christ, his rights, ^ 
and kingly otiico over the church, declines 
tliem that are his open enemies and conqieti- 
tors for his crown and power, as competent 
judges ; 'Tfiises, as formerly, to sign this his 
declaration, dated from his own mouth ; where¬ 
upon his majesty’s advocate takes instru¬ 
ments, and requires the commissioners of jus¬ 
ticiary to sign the same in his presence, as for 
him; and his majesty’s advocate takes instru¬ 
ments, that the said David has declined his 
m^fsty’s authority, and the authority of his 
commissioners, and refused to deny the murder 
of the late bishop of St. Andrews, and rcquii-es 
Messrs. John Vas, James Balfour, and the 
men of the court, witnesses to the foresaid de¬ 
claration. Sic subscribitur —^Sir Robert Mait¬ 
land, James Foulis, David Balfour, 
David Falconer, Rodger Hodge.” 

Upon Friday, July 30th, being again 
brought before the council, it was asked of 
bim if he had any other thing to say ? He an¬ 
swered, That which 1 have said I will seal it. 
Then they told him, they had somi'thing to 
pay to him ; and commanded him to sit down 
and receive hiasentence; which willingly he 
did, but told ilietn tliey were all bloody mur¬ 
derers, for alt the pow'er they had was derived 
from tyranny; and that these years bygone 
they have not only tyrannized over Uie Churcli 
of God, but have also grinded the faces of the 
poor, so that oppressions, bloodslu*d, peijury, 
ami many murdei-s were to Im found in th^r 
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. Charles Maitland of Hatton, l^iordTfaOisikrcir 
Deput, being solemnlie sworne depons, that 
Hackstonn Rathilet being brought before 
the lords of his majesties privie council, effiec 

skirts. Upon which he was incontinent car¬ 
ried away to the scaffold, at the market-cross 
ui'Edinburgh, where he died with gmat tor¬ 
ture inflicted upon his body.” A Cloiid of Wit¬ 
nesses for the royal prerogative.s of Jesus 
Christ; or the Last 8p^ches and Testimoiii^ 
of those who have suffered for the truth iu 
Scotland, since the year 1680. Edioburgh 
1810. 

In the same work, are inserted four Letters 
written by Hackstoun, shortly before his deaths 
from theIfirst of which, dated from the Tol- 
bootli of Edinburgh, July 56th 1680, is ex¬ 
tracted the following fiassage, giving an ac¬ 
count oi the rencounter at Aii*s-Moss, (July 
50th 1680) and wdiat bcfel him aflerwards. 

“ And now, knowing ye will be anxious to 
know hew it was then, and how it hath been 
since with me : First, we getting notice of a 
party out seeking us, sent two on Wednesday 
night Into, to know their motion, and lay on a 
niuirside all night; and Thursday about tea 
hours we went to take soir.e meat, and sent 
out other two, and desired tiuno to consult with 
the first two, w ho had not c.ome to us, but 
were lying down to sleep, who all four rctumeil 
and told us, it was unnecessary to send any for 
intelligence, they having secured it. Where¬ 
upon, after we had gotten some meat, we came 
to apiece of grass, and lay down, and pTeseutly 
we were all alarmed that they were upon us ; 
and so making ready, we saw them coming 
fast on ; and that about three or four hours in 
the aflernoon ; and each one resolving to fight, 
I rode off and found a strength for our advant¬ 
age, and drew up quickly eight horse on the 
right hand with R. D. and fiflteen on the left 
with me, being no more; the foot not being 
forty, and many of them ill armed in the midst. 
The enemy advanced fast, about one hundred 
and twelve, well armed and horsed ; who send¬ 
ing about twenty dragoons on foot to take tlie 
wind of us, we sent a party on foot to meet 
them, and the rest of us advanced immediately 
after, when our horse fired, and wounded and 
killed some both horse and foot; our home 
advanced to their faces, and we fired on each 
other ; I being foremost, and finding tlie 
horse behind me Woken, I then rode in amongst 
them, and went out at a side, without being 
wounded ; 1 was pursued by scverals, with 
uhoin T fought a good spaw ; but at length 1 
wiiss(riken down with three on horseback be¬ 
hind me ; and receiving iliree wounds on the 
hi*ad, and falling, submitted to tbriu:, They 
gave us all testimony of brave resolute men. 
What more of our men were killed, I did not 
sec nor know ; 1 was brought toward Doujj’las. 
They used me civilly, and brought me drink 
out of a house by the wav. At Douglas, Janet 
(Jicland was kind to me, and brought a surf eou 
H 
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hAde declined the kbit’s autlioritie in conn- 
The ehahc^ior havtug* asked the paimall 

t» tee, wW did but little to my U‘ounds, only 
the blood. 

moi-nin^j I was brought to Lanark, 
niid brought before Dalziel, and lord ]tos«, 
iMifc I not sati.s(viog them with answers, l)aU 
Biel did thrcateu to roast me; ami tiorryiug 
me to the tqfbootb, caused me to be bound most 
barbarously, and cast me down, where 1 lay 
till Saturday morning, without any being ad¬ 
mitted to look my wounds, or give me any 
ease uhatsoever. And next morning they 
brought me and John Pollock, and other two 
of us, near tw'o miles on foot, 1 being without 
shoes, where that par^ which had broken us 
at tirst, received us. They were coinuiaiided 
Earlshall. We were horsed, civilly used by 
them pn the way, and brought to Edinburgh 
about four in the a^moon, and carried about 
the north side of the town to the foot of tlic 


Canongate, where the town magistrates were, 
who received us ; and setting me on a horse 
with my face backward, and the other three 
bound on a goad of iron, and Mr. Cameron’s 
head carried on a halbert b^bre me, and another 
head in a sack, which 1 knew not, on a. lad’s 
back ; and so we were carried up the street to 
the parliament close, whefre I was taken down, 
and the rest loosed ; all was done by the hang¬ 
man. 1 was carried U|> to the council, and 
first put up into a room alone, where the clian- 
eeilor came, and asked if 1 knew him ? 1 an- 
sw'ercd yes. 1 was brought in before the 
council, where the chancellor read a ditto 
against me. First, anent the bishop's min-der, 
to which I answered, 1 was obliged by no law, 


either of God or man, to answer to it; and 
neitlier to accuse myself, nor reveal others by 
vindicating myself, or any other way. The 
advocate uskeci, where I was the third day of 
May last year ? To whom I answered f am 
not bound to keep a memorial where I am, or 
what 1 do every day. The chancellor a.«lccd, 
if 1 thought it inuriler? To which I answered, 
though 1 was not bound to answer such gues- 
tions, yet 1 would not call it so, but rather say, 
it was uo murder. The advocate said, t:!ir, you 
must be a great liar, to say you remember uoi 
where you was that d^, it being so remark¬ 
able a clay. 1 replied, mr, you must be a far 
"greater liar, to say I answered such a thing. 
Whereupon the cbancelior replied, My lord 
Advocate, he said only, be was not boond to 
keep in memory every day’s work. . 

“ The chancellor asked, if I adhered to Mr. 
CprgiH’s papers, which tliey called the new 
BO^nanC taken at the ferry ? I answered, 1 
know what any would say agaiust 
AefiK Ho askeil, if I owned tlie king’s aiitho- 
told, though 1 w as nut Ixmnd to au- 
^u^tiuna, yet being permittc:! to 
, i WOidd say abmewhut to that. And 
[lat tkerie Popld be no lawful authority but 
was of ppd '; and that no authority, stat- 
id 10 adirecloftpfid&iontn^C^ of 


whither (he ardhbiahop of St. Andrews murd’e^ 
was a murder, he answered positive that ho 

God; ond that I knew of no authority nor 
judicatory tins day in these nations, but whOi 
were ill a direct opposition to Goil, and no 
could neither be of God, nor 1audhl,^and tlite 
tber frnttis were fcythiiig it, in that they were 
setting buggerers, murderers, sorcerers, and 
such others at liberty from justice, and ete- 
ploying them in their service, and'made it their 
whole w'ork to oppress, kill, and destroy ^be 
Lord’s people, ^'he chancellor and nll raged, 
and desired me to instance one of Such, $o set 
at liberty and employed. 1 aiisweretl to that, 
though it were enotigb to instance any such 
when 1 saw a judicatory to execute justice, yet 
I would instance one ; and 1 instaaced a bug- 
gerer, liberated at the sherijS* court of Fife, and 
afler wards ero|doyeil in their service. At which 
the chancellor raged and said I behoved to be 
a liar ; but 1 offered to prove it. Bishop Pa¬ 
terson asked ; if ever Pilate and that judicatory, 
who were direct enemies to Christ, wei e disown¬ 
ed by him as judges ? 1 answcrcfl that I would 
answer no peijured prelate in the nation. He 
answered, that be could not be culled peijured. 
because he never took that sacrilegious cove- 
nent. I answered, that God would own that 
covenant when none of them were to oppose 
it. They ciied all, 1 was prophesying ; 1 an¬ 
swered, t was not prophesying, bi/t that 1 durst 
not doubt, but God who had such singular love 
to these lands, as to bring them into covenant 
in so peculiar a manner with him, would let it 
beseeii that his faithfulness was engaged to carry 
it through in opposition to his enemies. 8ome 
asked, w hat 1 answered to that article of tlie 
confession of faith concerning the king ? 1 
Rwereil, it w as cleared in these two covenants. 
The advocate .asked, what 1 said of that ar¬ 
ticle of the covenant, wherein we are bound 
to maiutalii and defend the king ? 1 desired 
him to tell out the rest of it, which was, in 
defence of religion, but not in the destruction 
of religion. The chancellor threatened me 
with boots, and other tehrible things ; and said, 
1 should not have the benefit of a sudden death. 
To which 1 answered, it would be hut an addi¬ 
tion to their cruelties used against God’s peo|>le 
before, and that I was there a prisoner of 
Christ, owning bis truths against his open ene¬ 
mies, and referred it to their own acts of par- 
liamentand council, to let their cruelty and op¬ 
position to Gfvd and his peop^ be seen. 

After this, they called for a surgeon, and 
removed me to another room; where he dressed 
my wounds. In which time, the chancellor 
came, and kindly asked, if ever 1 said to a 
shepherd on tlie ]\Iounthill, that if I thought 
they would uot put me to an ignominious dea?fh, 
I wouhl refer myself to the chancellor 1’ I said, 
No. He said, a sheuhenl came to him and 
said so. 1 said, that he, or any other vtho said 
so to him, were liars. I was adcetl by some, 
concernitig our strength. To which 1 told, 
how f6w we were, and liow stufnsed by such 




it, not l>epQH8 (bat 
J43g^ if ha wav present a/t the qiordec, aa- 
swarad tlmt be waa .n<ft ublaidgpMl to auawer 
imjr suo^ qaofeitipn, aor to accjuse biin^yi Qe* 
poiia that bein^ intero^^ H'ber he was the 
third day of AUy 1579, he aoawered that he 
V'Ofi DQt to keep reckoning: of dayes. 

Dejions also that John Pollock prisoner did 
contesse before the lords of privic councill in the 
t(trtor, that he lieard Hackstouo of liathilet, 
say tto he was witli the murderers of the arch¬ 
bishop that day of the murder, but’ that be re¬ 
fused to jfiyae in the actiao. and this is the truth, 
as he shalj answer to God» 

iSic mbxcribitvir^ €h. Maitland. 

Mr. John Vamte, keeper of the Tulbuith, being: 
Kolemrifjie swome, purg:ed of partiall councill, 
clepous upon the truth and veiitie of David. 
Mackstouu of Uathilet, his Dedinatcr, signed 
by the justices upon the 38th of July instant. 
Dcpoiis that tijo pannall contest, he was in his 
sister's house in Mortoun, when he was seivi'ch- 
ed for by the archbishop’s servants and escaped. 

Sic subscrUntur, John Vanse. . 

John M'Kenzie niacer of court, purged and 
sworne, de[>ons upon the truth and veritie of 
the said Declinator in all poynts. 

Sic subacribilurj J. M'RenziE) Maccr. 

Mr. John Vat^ae being fardor eioiiiiined, de- 


pona4b«i tl^e ,btUa byWe producod ^as. / 
kpoii’ledged By the papuall to be his upon > 
first weave of it. 

Ste sufucMbitur^ John • 

His Majestys Advocate for farder probatkth' 
produced the Defiositions of James Anderson^ 
in 7\ew'chetS| and others taken befor his ma- 
jesties prtvie couneiJK and betbr the sheriff 
deputof Fyff, theranent; whereof the tenors 
fotlowe: \ ^ 

<* Edinburgh the last of May 1679, id PfO- 
senc^ of the cumnjiUee, for puUict atfairs. 
liauies Anderson in Tewchets in. LatjgO agod 
50 years, or tbereBy« being swoxne and inter 
rogat what he knowes of the murder of the . 
late archbishop of St. Andrews, depones, tM 
upon the third of May instant, the day of the 
murder, The deponent being that day at Bal-* 
colurmiln, and having returned, home ^ 

two and three in the eljter^n, Thomaa Cow^j 
the deponent's servant toflpthe deponent, that^ 
nyu armed men bade poasest his barney afpl, 
sett out centries, and would not suffer any 
the people to goe from the toun, untill th^y re? 
moved, which was about seven o'clock at njg||1^, 
an<l at parting each of them idiook hands 
the deponent, whom be knowes to be these fQ)*^ ^ 

loweing, viz. David Harkstoun of Ratbilet, 
is a tall slender man» black haired and. blp^' 
visaged, who bade ane brownish gray boi^. 


a strong party, and that knowing with what 
cruel orders they came against us, we were 
forced to fight. Afier dressing of my w ounds, 
I was brought back to them, and these things 
Being written, were read over to me; to which 
1 adhered \ and being asked, if 1 would sign 
them, I said not. The chancellor said, he 
would do it for me. Someone of them asked, 
at the first timu, concerning my being at some 
other business: to whom 1 answered, that 
though 1 was not obliged to answer such ques¬ 
tions, yet 1 adhered to all that bad been done 
in belialf of that cause against its enemies. 
After which, 1 was sent to th,e Tolbootb, and 
have met since withallmanner of kindness, and i 
want fornothiug. My wounds arc duly dressed, 
which, 1 fear, may prove deadly, they boiug 
all iu the liead, the rest of my body is safe. 

** In all these trials (I bless the DM) 1 was 
stayed* unmoved, no alteration of countenance 
in the least, nor impatience appeared. Some 
of them have come tome, aiiu regrettevi that | 
such a man as 1 should have been led awa) 
witli Cameron. 1 answered, be was a faithful 
minister of Jesus Christ, and as for me, 1 de¬ 
sired to be one of ibuso despu:able ones whom 
Christ cboosed. They said, it was a Q^uaker- 
like answer. 1 told it was the words of Christ 


and bis aposUes. Bishop Paterson’s brotiier, 
unknown to me, had a long reasoning with 
me, b.(t I think not to trutli's disadvantage. 
He ^Id me, tliat the whole council observed, 
that 1 gave tb^in not their due titles; at whicli 
I jtetiMi niade no raply, He said, I was 
mjo axe bishop. I ^ojfd, xbat asserted the 


truth. He said, that he never took the corn-, 
nant, and so could not be iieijuied. 1 auswer-.. 
cd. Prelacy itself w'as abjured by the whole, 
nation. lie told me, that the whole counoit 
found, 1 was a map of great parts, and ais|b,or 
good birth. I replied, 7br my birth, I was re? 
luted to the best in the kingdom, whicli I’ 
thought little oi‘; and lor my parts, they were 
sroalT; yet I trusted so much to the goodness 
of that cause for which 1 was a prisoner, that 
if they would give God that justice as to let 
his cause be disputed, 1 doubled not to plead.it 
against all that could speak against it. It waq. 
cast up to me both at the council and here^ 
that there were not two hundred in the nati^. 
to own our cause. 1 answered at both times/ 
that the cause of Christ had been often owuea 
by fewer. I was pressed to' take advice; ](' 
answered, 1 would advise with Ciod and 
own ponscience, and would not depend on 
and refused to debate auy more, since it wfis‘0! 
no purpose, being trouldesome to the, miff 
not advarilagequs to the cause. At the covVh« 
cil, some 9;ud, 1 was possessed with a devU' 
some one thing, some another. The chancellor 
said, X was a vicious man; I a^nswered, whilq 
1 was so, 1 had beeu acceptable to him ; but 
now, ys lien otherwise, it was not sol 'He asked 
me, if J wfmld yet own that cause with' iny, 
blood, if at liberty f 1 auswered, Bbtli our fa- 
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wA* vdyet «i^ iMdft for Mmea wa oambin, 
better ^ii^Us^uid abroad sword. ‘ Jobn Bal- 
fmir of K-inliMBb, who is a laigfb hkotd roan, 
round niddie faoed, dusk brown hair, and hade 
Bjtiovbrowa :8toited hctrse, armed with, bulster 
mod a ababble *. Georfge Balfour in 
v|9«i^ud, who is a bmad brownish oett man, 
b^iOk cureliag hair, lean faced, who hade a 
u^3lt hose, and was armed with two Jailer syd 
• pjatoUs ami aswonl. Janies Rassill inKetle 
who is a youn^ man of the stature of John 
Balfour, brownish haired, who rode upon 
ane brown horse, and wad armed with hiilstcr 
pistolls, and ane sword, Robert Dingwell, a^ 
tcnueiit’s son in Cadilam, who is one iron col- 
lored blaclc broad young man, flo <*3 not remem¬ 
ber tlic col lor of his horse, but that he hedc syd 
pistolls and a sword. Andrew Guilhiii \Vob.ster 
in Balmiriuoch, who !<« <a little broad black man, 
black curleing bussic haired, who iTid upon a 
whitt horse, who ha^e three syd pistolls on his 
right syd and ane sword. The two Henry- 
i^ous, sons to John Henryson in Kilbrackmoitt, 
who are young slender'men, both young fair 
men, the youngest iairest and talest, and the 
eldest slenderest, does not remember the collor 
of ther horaes, the eldest was armed with ane 
carabin, syd pistolls und anc sword, and the 
youngest with syd pisUiDs and a sword. George 
l?ley loing son to George Flcy niing iii Balbutlue, 
who is a young man, fair haired, and a slender 
tall young man, who rode on a brown horse, and 
hade syd pistolls and a sword. Depons that 
these tiyn persons rode aw a}' togither in a knot 
Westward, and shortJie went cut of his sight, 
but whither they went he cannot tell, and this 
is the truth as he shall answer to God. And 
declaircs he cannot wreitt. 

Sk mbscribiiur^ Tunlithgow. 

Jo. Edinbuugkn. 

Dromwonp, 

Edinburgh, 4 June 1679. 

Thomas Con>, servant to James; Anderson, in 
Tewchets, maiyed, age 40yeai‘s, being sworne 
and interogat what he knowes of the murder of 
the late Archbishop, depons that upon the 
third of May last betwixt two and tlirc o’clock 
in the efternoon, nyn.men, in armes, came to 
the deponent’s niust^’sbarnc, and possest them- 
selrcs thereof, iir which number he only 
knewc John Balfour, in Kiulocli, w ho hade a 
bay brown horse, with hulster pistolls on him, 
and hade a shable at his syd, and George Bal¬ 
four, in Gilstoun, but did not see his horse 
and nrmes; depons that shortly efter ther 
conieing, his master came home from the 
JHihi, and the deponent w'ent to the Milu, and 
Befor be came back, they were all gone. De¬ 
pons that the tyme the deponent sawe them at 
ibe lianie, they sett out some of ther number, 
to be cientrie, who chalenged people of the 

' * A crooked svrord, or hanger. It is now 
generally used to denote an old rusty sword.” 
^inieSDti^s Etymological DiGtionary of the 
Scottish language. * 


toun, asthey offered to gofroin k. Depons * 
lie did not at that tyme Imowe of the murd^,"' 
nor untill the next day in the forenoon, and tbia 
is the truth as shaH answer to God. De- 
Claires he cannot wreit. 

Sic SubscribituTy Jambs Fovus. 

Drummond. 

CouPAR, the sevinth of May^ 1679. 

Examinations of the persons under written. . 
Be Bay lie William Carmichael of Thtirs* . 
toun, slicriif deput of Fyff, in presence 
of Captain Carnegy of Finheavin, Cap¬ 
tain Dobic, his Lieutenant, and John 
Inglis, ane of the serjeants of the said com¬ 
pany. 

Andrew Sutherland, servant to Rebecca' 
Swantouiiyin Balmirinoch, maryed man of the 
age of 40 years, or thereby, being sworne and 
examined, depons as he shall answer to God, 
as fullowes, I'hat the Wobster that lives ther, 
tlicy call him Andrew Gullan, and he was at 
hoiiic on Sundays night, and yestonlay in the 
fonioon he did see him, and that John M’Far- 
line, in the miln, deans Millar ther told him, 
that Rathilet was at the Wobster ofBalniin< 
nochs, on Friday last, the second instant, but 
he knowes not wher the Wobster is now, and 
that it was said he went away with the Ra- 
thilei, that Fridays night. Depons he cannot 
wreilt. 

Sic Siibscribifur, Ww. Carmichaei-l. 

Cicill Smith, servilnx to J(din Balfour, of 
KinhH'h, of the age ortwentie yoai-s. or there¬ 
by, being sworne and examined, depons as she 
shall answ er to God, ihal she being at Rathi¬ 
let yestfii-day, she heard that her master John 
Balfour, and Rathilet was at Baihilet on 
Fiiday morning, but she did not see them, and 
she w as at Hathilcl on SuUerdays night, and 
non of them was ther then, and that ane coat 
lyned red, producet by one of the sojors, pre¬ 
sently shcdcclaire^it belongs to Ratiiilet. De¬ 
pons she cannot w reitt. 

Sic Suhzcribitur, Wm. Carmicuaeix. 

Jannet Wihon, servitrix to the said Laird 
of Rathilet, about 25 yc?ars of age or thereby, 
depons upon oath, as she shall answer to God, 
that her idastcr was at home on Friday last, and 
John Balfour of Ktnloch was with iiim, and 
they went away in the efternoon, and ther was 
some other common persons with them, her 
master did ryd away on ane gray horse, and 
Johu Balfour hud anc bay horse, and ano¬ 
ther roan, her master, hade ane cloak lyned 
with red cloatb, and that she heard that other 
man’s name was George Balfour, but knowes 
not wher he lives. Depons she cannot wreitt. 
Sic Subteribitur, Wm. Carmicuaeix. 

Jannet huherage, servitrix to the laird «f 
Rathilet, about 30 years of age, or therby, de¬ 
pons upon oath, as she shall answer to God, 
That her roaster was at home at Rathilet, on 
Fry day 6 night, and John Balfour and another 
man with thetn, and that they Jiadenll acmeato 





wilt, pittols Md' swords, and did ryd mwiy wa 
F^rydayes inght together, Rathilet hade aae 
vemtoapc on his bead, and ane clock lyned 
red) and Jobb Balfour tmde ane cape, and the 
other young man ane bonnet, aod the coat pro- 
duoedhethesojors is Rathiletscoat. De^ns 
she cannot wrekt. 

Sic Subscribitur^ Wn. Carmichaell. 

^Jameji Kinneiry servitor to Rathilet, 24 years 
of'df^e or therby, depone, bis master was at 
home on Fryday last, and did ryd away at 
night on a gray hors , and John Balfour his 
bnaher ih lawe, and George Balfour in Gils- 
toivn, and another person who was said to be 
Andrew Guilan, Webster in Balmirinoch, his 
roaster had armes and pistolls, for tlic rest be 
knowes Oi»t if they hade armes, being at a dis¬ 
tance, they did rydeastwai’d, towj^'d Kilinany. 
I>epous he did not see his master since, nor 
knftwes not wher he is. Depons, he cannot 
Wreit; depons John Balfour was ryding on aue 
ba^ horse, and the Webster on ane whitt liursc, 
whieli they said bejonged to George Balfour, 
and that John Balfour hade ane cape on his 
head, all which he depons to be of veritie as \\c 
shall answer lo Ged. 

Sic Snbscribilur, \Vm. Carmichaell. 

Willi am Bmrnan^ servitor to John Luurie, 
tenant in Rathilet, of the age of Q() years or 
thereby, Depons upon oath as he shall answer 
to God, that he did see Rathilet on Fry- 
days night last ryd away on ane gray horse 
with John Balfour of Kinlocli, and other two 
men with them ryding on horses, tlic one of 
them was railed ane Wohster, a litle man with 
ane bonnet, and Joiin Balfour hade ane cape on 
bis head, they hade swords, :t least some of 
them, he being at ane distancr, and tlieir backs 
to him, befor lie did see them ryding away 
towards the smiddie, about two pair of butts from 
him. Depons he cannot wreitt, and that John 
Baboiir was on ane bay horse. 

Sic Subkcrtbiiur^ Wm. Carmichaell. 

Wlilium Tulluis, .servitor to Rathilet, about 
eighteen \ ears or thereby, depons upon oath 
as he shail answer to God, that his master was 
at home on Fryday last, and John Balfour and 
George Balfour in Gilstou n, aud A iidrew G uilan 
Wobster in Balmirinoch, and they did ryd 
away in the evening eastward, and they had 
all swords, end his master and John Balfour 
hade hulsters on their horses, and bis master’s 
horse was gray, and John Balfour hade ane 
cajie on his head. 

SieSubseribiturf Wm. Carmichaell. 

CopPAR, the Wi Junm Robinson of 

Dunndrk, married man of the age of 42' years 
or thereby, depons upon oath as be shall an¬ 
swer to God, that upon Satterday last the 3d 
<of May instant, he came from his own house, 
about ten hoars in the forenoon, and came to 
John Millar’s house tennent in the Magask, 
and went in ther and took ane pype of tobacco, 
and one of John Millar’s servants came in and 
tokl that hiamasfer would be taken, famose 


ther eBnft a muiirydingthvoweihe doM wMi 
piatoHs and sword, and then they told the de¬ 
ponent that the bishop's oooich was now gone 
by, and eRerwarda stuiffg still hi the house he 
heard two shotts, and then went friiAh of the 
house and hearrd another shott, the reek^ wherof 
covered the coach, and that he beard great 
Bcreeckii^of ane woman, which taade him ap¬ 
prehend if my lord 8t. Andrews was in the coach 
he would be killed, and that he did m about nyn 
men on liorses that was accessorie to the act; 
but he knowes non of them, and eftetwtrds 
they went southward from the coach a litle, 
anti returned againe to the coach, and then 
went sti-aigiit westward as they came, the de- 
poner being at ane distance from them about 
half a myle or therby. 

Sic Subscribitur^ James Robertbone.’ 

Wm. Carmichaell. 

William Balfour^ servitor to John Millar; 
tonent in Magask, married man, 32 yean of 
age, tr thereby, being sworne and examined^ 
depons upon oaih, as he shall answer to God, 
that on t^itterday last, the third of May instant, 
betwixt ten and twelve hours in the day, be 
was in the barn yard of Magask, and ther come 
several persons ther ryding on horses, near 
twelve men, or thereby, and one of them came 
throwe the clossc of Magask, and be thought 
they hade been the king’s guard, and he went 
in and told bis master would be taken, and 
they did ryd throwe the land hastily toward 
the East dyk of Magask, and did fsllowe the 
bishop’s coach, whom he did see they did sbutt 
efter the coach, and turned the coach, and 
killed my lord St. Andrews. Also the deponer 
depons he knewe James Russill in Kings^ttle, 
w as one of them, and did ryd throwe the closse 
of Magask, on ane browne horse, and George 
Balfour of GUstoun was ther, he did see him 
also, it was ane brown and ane grey horse that 
did turoe the coach, and George Ballbur was 
ryding on ane gray horse, and the persons did 
let ther cloaks die from them at Magask dykes, 
and efterward, when they did the murder, 
they came and took up their cloaks againe, 
hut the deponer being terrified, convoyea him¬ 
self out of the way to Uie house. Depons be 
cannot wreitt. 

Sic Subscribitur^ W. Carmicuael. 

The pannall David Hackstoiin of Rathilet, 
being interrogat by his majesties advocat iu 
ordortohisown vindication, wher he was, the 
fyme the arch-bishop was murdered, and wher 
he first beard of the murder, and if he was in 
his sister’s house in Mortoun, the night he was 
searched for, refuses to answer, but adheres to 
bis former Declinator. 

Efler leading and adduoeing of the wbilk 
Probation, the lords ordained the Assyse, to 
inclose and returne ther verdict, who accord- 
inglie removed altogither forth of the court 

* Smoke. Jamieson spello the word in three 
ways, Reik, Reek, Rek. 
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tp tbe aafyse houM, wher ha?iiiff reasoped, and 
Toted inm^he Po^pla and articles of 
Ml 9M pnolMilloiit they re-entered ogaiue in 
«our^ and returned thev Verdict in presence oi' 
tbpMde knda* whereof the tenor followes. At 

SdmMtgh lho.80 of July 1680. The persons 
'dWMtut and sworiie assysers. be the lords of 
bis fpiyissU^ justiciarie to pass upon the tyiwil 
XhtTid IJackstoiin of UatiiUet, for severah 
iwnd and treasouahle cryipes particularly 
uoataioedio bis indytment,!]^ he the pluvah- 
tip of voices choised sir Fatrick Tlireplapd 
ChaucelJar and the said Mr. William Nimmo 
Clerk to the assyse, and theroalhn' having con- 
sidered the ly Ml and contents thereof, with 
the de(^tioDs of the wholl witnesses upon the 
mpective articles of the lyMl, ami being fol- 
lie and ryplie adwiscd tbemDent, doe linani- 
monsUe, and in one voice, be the mouth of 
air Patrick Threpland, (Jhancellar, find the 
pannal, David Hackstoun, of Ratbillet, guilty 
pf'heu^iii the rebellion, against his majesties 
pnthoritie, and at the conflict at Ayres Mosse, 
betwixt his majesties forces, and the rebells 
defiitetber, and for owneing the treasonable 
papers mentioned in the dittay, and thereby of 
the treasonable eontry veing the destroction of 
bis majesties lytf, autboritie, and government, 
and also id' bis treasonablie declining his ina- 
lesties autboritie,. and the authoritie of his ma- 
jsaties privie council!, and justice court, and 
•Iso of his Mug art and part of that horrid, 
barbarous, and sacraJegious murder committed 
•n the person of the late arch-bishop of St. 
Andrews, primat of all Scotland, upon the 8d 
afilay, 1679 years. 

jSu; Subicribitur^ 

P. Tiirspland, Chancelar.” 

^Efier oppining and reading of the whilk 
Verdict of assy sc, the Lords Justice General, 
JnsCiee Clerk, and Commissioners of Justi* 
piary -Uierfbr be the mouth of Adam Auld, 
Dempster of court, decerned and adjudged the 
body of the said David Hackstoun, of fia* 
tbilfet, to be drawen upon ane hurdle back¬ 
ward, to the croecof Edinbui^h, aiidther upon 
•ne higli scaffold, erected a litle above the 
Croce, to have bis right hand struck o^T, and 
efler some tyme, to have his left band struck 
off, and then to be banged up and cut down 
alive, and his bowels taken out, and his heart 
to be shown to the people, by the iiand of 
the hangman, and his heart and bo wells to 
^ burnt in presence of the pefiple, in ane 
^rc prepared for that purpose, upon the scaf- 
fmd, and afterwards, to have bis bead cut off, 
and his body devidit in four quarters, and his 
head to be aflixt on the Nether Bowe, and one 
of his quarters with both his hands to be affixt 
Andrews, another quarter at Glasgow, the 
lluidl^at Mthi the fouith at Burut-isiand, and 
iMarop imumo to be mourning for bim, nor 
he to hero anc oo^n, and that non 1^ on the 
scaffold, with him, hut two haylies, four offi-. 
cars, the caaeutioner, imd his Hervaot8,and this 
sentence to ^ put to giMOOtiiQn a^st him, 


this thretieth*^ day^ of Joly/instaBC bhtwiidt 
three and fyve o’clock in tneaffevnooDi aadov<^ 


^ ** Pavkl piaxton of Ratbillet was con- 
demned, Jufy goth, and executed the s^me 
day in a must spvere manner.” 1 Vesmb^^ 
ball, IIS. 

** There has been ^ays Mr. Hume, 9, 
p. 344 of his Commentaries), a variatiiNi. of 
practice, in the article of naming a time for- 
execution of the Doom. It is only in the course' 
of the present century, (the eighteenth ceDtory- 
is-meant) that any special oiSor on this head 
has come to be a necessary article of the sen- 
tenpe: tor, according to the older style, the 
time was left quite at large, to the will of the 
inferior magistrate; aud it appears that not un¬ 
commonly this direelioD bad been carried the 
length of executing the sentence on the very 
day that it was given.” [According to a note 
24 Jan. 1624, in the MS. Abridgement of the 
books of Adjournal, the ordinary course was to 
proceed to execution on the day after the sen¬ 
tence. I find this entry in (he Diary of Ro¬ 
bert BiiTell, Burgess of Edinbui^i, who seems 
to have been an exact observer of incidents ofthis 
nature: ‘The 8th of Februar (1597) Johne 
‘ Windiezettes, Johne Moscratp, Alexander 
‘ Lowrie, John Halliday, and captain Junics 
‘ liowrie, all hangitt at the Crosse, for co^- 
‘ terfeiting fals wreittis, quilk was grate pitie 
‘ to sie.* )t appears from the book of Ad¬ 
journal, that their sentence had been pro- 
muinced that same, day.] “ This happened in 
the case of lady Glamis, July 17th 1.^37, of 
Hackstoun of llathillet, in 10*80, of Baillie of 
JaiTieswood, in 1684, aud Richard Uurnbold, 
in 1685.” [I^ir Thomas Hope, in bis Mqjur 
Practices, makes mention of an act of council 
in 1604, against the sudden execution of sen¬ 
tence ; but this ordinance, if in truth any siich 
was over passed, does not seem to have been 
complied with in practice: and indeed it only 
enjoins to delay tilt next day, or longer, if the 
judge see cause. Bee Royston’s notes, ad. p. 
289.] “ Nay, by the express appointment of 
the law, a murderer taken in the fact, or red- 
hund, os it is called, was to be tried and exe¬ 
cuted by the sheriff within three suns ; andhy 
the statute 1695, c. 4, this predpitalion was 
only so far corrected, as tlie time of excicutiou 
was now left to tlio discretion of the jmJge. not 
exceeding nine days after sentence. Th^ 
are, however, obvious reasons in the situation 
of Hcotland, a country so remote from the seat 
of mercy, not to mention other very powedut 
considerations, why a more definite rule ought 
to be prescribed on this head, and the uphajq^y 
convict be allowed a longer interval between, 
his doom and execution. Yetpu provision was 
made in this behalf, before the 11th of Geo. 1, 
wbeir, among other salutary regidatioos, 
thrown into the statute of that year, for dis- 
arntiog the Higiilands, it was ordered that no 
senteucte of coriionil pains should be axeciitea 
witliin less thuu thirty days alter it# idate, 
pronounced io the qqttthwm ofjlbn fortb). te# 



•UQ « . STI^TE TRIALS,. 80 CaAftCMlIi TWmmi. [SIS 


dsiM Ihs name, me, meinoiy and Aeacwndo 
be exlihct) end bis armes to be tiyeo, and de^ 
late furth of the books of armes, so tbathb pos* 

^ ~ ^ "*' - " ' " y ' . . . •**"*"*•" 

witbki lessHhan forty days, vf pronoimoedto 
the liotthward of that river. As Itr as boa- 
cerned tlie iafcrier corporal nuBisbfnents, sdch 
aa soour^fiagr or pillory, this long' delay of exe- 
eutioff 'was ^ found troublesome^ and a discou¬ 
ragement to the trial of petty oflenders. And 
it was therefore abridged by statute dd Geo. 
S, o. dC. whidt allows the infiictii^g of any 
pumshuseat short .of deatli or dememhration, 
after tlie expiration of eight days, or of twelve 
days, from the date of the judgment, aocordmg 
as it is pronounced to the southward, or to the 
• northwardof the Forth; saving always the pri¬ 
vilege of applying to the judges of the Court of 
Justiciary, who, or any of them, may stay the 
execution of any such sentence of au infeiior 
judge, for the space of tliirty days, if there be 
cause for such an iuterposition.** 

As to the oases of murderers taken red !iand, 
Mr. Hume, in another place, notices, that 
the enlargement of the period for doing justice 
OB the offender, from one sun to three, seems 
to have l>eeu owing to the eiToneous naiTa- 
tive of the statute 14^1. c. 28. which speaks 
of ** the three suhnes contained inthe auld laws;” 
whereas, in all of these, the allow'ance was li¬ 
mited to one day only. Farther, it was provided,' 
generally, by statute 1695, c. 4, wito respect 
to “ all capiti|l crimes wherein inferior criminal 
courts were hitherto restricted, to try and ez- 
cute within three suns, that this time shall 
hereafter be restricted to the trial, and sentence 
only, but not to the time of execution, which is 
liereby left to the discretion of Uie judge, not 
exceeding nine days after sentence.’* It igi- 
pears from lord Royston’s notes, tliat the occa'^ 
sion of passing this law was, that a person had 
committed murder when in liquor, and was 
tried, condemned, and executed in the same 
unseemly coudition. But even after that im • 
provement, thei*c still remained this serious ob¬ 
jection (beside others of some weight) to so 
pi^ipitate a form of process, that there was 
uosuiiicienttime for applying to the king tor 
mercy, nor even to the supreme conrt, for re¬ 
view of the proceedings. Now that exception, 
also, was obviate<l by the statute lltb Geo.' 
Ist c. 26. “ Under these restrictions, therefore, 
(for ought that, says Mr. Hume,] can see, and 
to judge by the face of our books) *^this 
vestige of barbaric is still a part of our law. 
But It is difficult to imagine, how any trial can 
possibly be abaolved, with the observanoe of 
thoM forms, Whieb are now esteemed material 
to justice, jvitfain so ^sbort a period, as three 
days after the slaughter. Probably, statute 
would betore this time have interfered'to cut 
off the appearance even of this rude privilege, 
if in tnith it had not been so effectually am- 
[mted by the manners pd sentiments of later 
times, which have hindered any attempt,’ 
from' being made, towards the use of so pas¬ 
sionate a oonrse of Arial.” 


tetitie nay never be ableto hmik or joyadj 
any hmds, beretages, offices, titles, or dtgnitiai^ 
within this realmetn tyme coming, and to havn 

FountamhaUf ttmler date August idih, 1666^ 
says, « The Privy Gouncil are rosotved, thu 
any who are ranoemoed for Bothwel Brid^ 
KehellioB, or disopaing the king’s autooriw or 
any other'tressoo, shall be allowed but tbtea 
houfs, and shall be execute that same day the 
sentence is prooouncted. The French have 
some such custom.” 

** Nov. 2^1684. ‘The Conndl beinginfenn- 
edy that this day three coffins were cattied 
down tfie street, for the penom who were this 
day ordered to be executed tor treasonable prai* 
tioes, and owning the late treasonable l>eciB»« 
tioo, the council recommended to sir William 
Paterson, to enquire into the maker and painter 
of them. So, very low did their zeal against 
the sufferers croep.” 2 Wodrow, 350. 

Fouatalnball mentions the aame thing t 
‘^NoV. 13, 1684. Three fallows called 

Semple, and - . . who were suspected 

and apprehended, as owners of the late Apo*- 
logetical Declaration of War against the lUng^ 
and threatening.to murder all their persecutors^ 
(which was affSced on the 8to of November fest, 
on JLinlithgow market cross and clrareh-docr, 
and sundry otlier places,) were brooglit in and 
examined, and they owned the contents of 
tiiat scandalous paper, and did obstinately bid* 
the torture of the thumbtkins without sbti^iig, 
till they were taken out of them, and Hm 
they fell down.” 

Nov. 24,1684. At Criminal Court, the three 
fellows mentioned supra, viz. Watt, Semple,. 

and . . . are arraigned on this ground, 

tliat tliere being now a declared war by that re¬ 
bellious party in arms, and who had already 
executed th«r bloody declaration of War, by 
killing two of the king’s soldiers, yet the paw* 
neb vefased to disown the said paper as trea^ 
sonable, and so were guilty of neutrality; whids 
was not to be tolerate < in statu belli’t ’For they 
were eitiier on the king’s side, or for these Bn* 
bels $ if on the king’s side, then they might 
and ouuht in duty to declare their detestation 
and abhorrence of it; if tli^ applied it, then 
they incurred the pain of treason; and to 
stand indifferent trimmecs ‘ in hoc statu belli* 
was impossible, seeing those that were not fov 
the king, were in such a case against him. 
This not disowning, (though a new case,) 
yet the justices, with advioeof theprivy councih 
toimd to be treason ; and this was not fson* 
detnniug men tor naked opintous : For, Imo, 
They had been tortured, and yet refused to dis¬ 
claim it. 2de. They were found with those de« 
olarations of war in their pockets. 3tio, They 
were certified of hanging, if they would Dot< 
give a positive oategori^ answer; but if 
they ivould seek a time to be instructed, tl^ 
should have it. Some thought a proclamsliott 
should have preeaded, advertising them of ftre 
oertification of hanging if they did not disown. 
Thus when Sompto ssw ha could not gv<Ml« 
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foriMti^wiwiiCto^ M tint all and raiidrie bif | pesimioiMi, ipoodi and g«ir» ^ whatsdnoiimr 
lands, htiMtijgeSf UMska, atoadings, roumes, pertamiiig to nim, to our aooeraSguo lord',,ni; 


hangiiigby hm cautions tcrgiVersing, he then 
cpoily ouriiad and avowed the said paper as 
tiffwtaininf nothing but what they were bound 
to., mat other two shifted, that it it was agree- 
4^totbe word of God, then they were tbr it; 
hut beiDg urged to give an instance where 
t3ed*a word allowed miirder, tliey were ai- 
lent; though they might have wrested Mosei 
his IdlHng the Egyptian, Phineas running 
Zimri and Cozbi through the body, Ehud’s 
etabbiog king Eglon, -he, but these were he- 
roick impulaei, ezpr^y allowed by God, and 
they were magistratea, at least the two first. 
The assize found them guilty; and they were 
eondemned about three o’cloi^, and were im¬ 
mediately carried down to the Gallowlee be¬ 
tween Leith and Edinburgfa, and hanged there 
before five at night. It is strange to find this 
obatinacy have countenancera; for good black 
eofiina followed them down Leith Wynd, and ‘ 
women privily in the night stole their bodies 
from nnder the gibbet, and carried them to the 

S ate of the Grayfnar's Church-yard, with a i 
eaigu to have nuried them there; but the | 
privy council ordained their corps to be drawn 
back again to the Gallowlee, and the wright 
who inade their eofiina, to be inquired alter 
and apprehmtded, that he might discover who 
had employed him ; but the magistrates of 
Edinburgh commonly furnish chests to the poor 
malefimtors.—On this occasion the esd act of 
parlhment 1685 was made.” 

The practice of warring with the dead” 
seems to have been extensively adopted in 
Sleotland in these times. Wodrow, vol. S, p. 48, 
ate relating the discomfiture in Glas^w, of 
the conventiclers, proceeils, ** When they are 
fiurly marched off, the king’s forces came out 
of their barricadoe. Great was the inhumanity 
of the soldiers to the dead bodies left in tire 
streets. 1 ‘find some papers asserting that 
Clavcrhouse and some of the officers gave 
orders that none should bury them, but that 
te butchers dogs should be suffered to eat 
them. I can scarce prevail with myself to 
think tliere were any such orders given ; but 
it is certain tbattbe seven dead bodies lay upon 
the rtreet from^ eleven of the dock till night 
came on, and the common soldiers would not 
permit them to be carried into houses, yea, 
actually hindered by force people who were 
going about this act of humanity : yea, which 
further discovers their naughty barbarity, 
when hi the evening they were taken into 
houses, and dressed up for their burial, the 
soldiers came in and turned the bodies out of 
t^r dead oltthcs, and went off with the liqens. 

,. And when a kind of connivance was given 
fo bury |hem,.none durst appear to do tbu last 
office DU|.ivo«en; yea, when these were car¬ 
rying them opihe street to their burial-place, 
such was, the imppialleled rudeness of the sol- 
that they sltacl^ the women, ent the 
,e|iott cloths widi their swfuds, and forced 
1 


away the bier-treeafirom them. Upon this the 
women turned off some of their own plaids, 
folded them by their Jengtiis, ^snd paS^ihem 
under the coffins, and went on wilii theiiH fiH* 
the merciless soldiers,' ate they had adateed 
those who were net carrying, came and.tek 
the plaids firom them, and would net siifier.- 
them to carry the co^is to their graves, so 
they were set in the Alnas-ihoiise near-tlia 
High Church, and 1 think continued there tilt 
Mr. Welsh and some of their friends in a few 
days came and buried tfiem.” 

And in another place speaking of the ont- 
rageous cruelties of the soldiery in the year' 
1685, be says, that on May 4th, Peter Gil¬ 
lies and John Bryce were carried down to 
Mauchlin, and, with some others, were exa¬ 
mined by lieutenant-general Drummond, and 
an Assize was called of fifteen of the soldiers, 
and an Inilictment was given them, May 5th. 
It may be, some of my readers may desire to 
know the form used in those summar judiciary 
courts ; and therefore, it being short, is in¬ 
serted. > 

Peter Gillies, in Muirend-side, 

John Bryce, in West Calder. 

* You and ilk ane of you are indicted, that, 

‘ contrary the laws both di\ ine and humane, 

‘ the laws and practices of this realm, and 

< several acts of parliament, ordaining an 

< humble submission, by all persons, to kingly 

* power and authority, and an acknowledg- 

< ment of their just power and greatne.s8, and 

* of their full consent to the laws and acts in 
‘ their jurisdictions, and giving sufficient de- 

* monstrationsuftheirloyalty, andadherence to 

< their prince, as their headT and sovereign, in 

< all things and cases, when required ; and the 

* opposers thereof, and refusers to spve suffi- 
‘ cient testimony if their loyalty and consent, 

‘ as aforesaid, beiDgiustly to be reputed ene- 

< mies, and not friends, renels and notsaljocts, 

* and, by the same laws and ordinatmns, are to 
( be cut off from other loyal, obedient, true, 

‘ confonuingsnigects. 

* Yet true it is and of verity, that you, fof a 

< manifest contempt of those laws, though 
‘ living under a gracious prince and sovereign, 

< having cast off ul fear of God, duty and alle- 
<gianoetofoe king, have not only, contrary to 
‘ the word of God ; and all law and equity, 
c-most traiterously and impiously shaken off all 
‘ love and obedience to kingly power by a 

< long time bornologating with te principles 

< of tii4»e rebellious traitors, and Uafpiiemers of 
‘ God and the king, joyning with them in tbmr 

< wicked courses and practices, wanting nothing 
but an opportunity to murder and asaassiaafop 

* his majesty’s su^ects of the conUrafy opi*< 

‘ nion; but also openly and avowedly fiifown-. 

*' log the king bis just authorily ^ana (fpiveiro- 

< ment, adhered to tim covenant, owning and 
« approving rising m |ur»s agrast the kingr 
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rwtaitW'fMtyetMitM with Im ^jmew, mf ro> *!»%«ttid, «h^ «ln«k«d a liMev Ut dma 
wnuii^m tgtmtsminer* wiiicb w*s j^vaiuniciBd aKve wttiiiii tko^baiwnimi’s reach, who opoiieri 
foff-4ooflar- - - - his breast with a knife, and polfed out his heiift» 

'' < . whidi moved imKi the scaflbld. Thim tlie 

execntponer otuoK fan knife in it, carried it 
^ The Mitenoe,*^ says Wodrow, « tm abent the stage, ami sJiewed it to the 8]iecta- 
tattRsmed ^inth grc^ solemnitv, atid severity, tors, ci^itic^, * Here is the bean sf a traitor.* 
tboMrirke was m gendeman of g^iod dcsccfit, And then tlie rest of the sentence was escecated 
cireBrtet {msts, and remarkable piety, and Itis as above. This barbaiOBs proeednie did very 
body 4emb^ mangjod, and he dyi^of his much discover the malidotis temper of his pev^ 
woaiidsi' AIWt iiui MnidB were cut off, which secutorsjond imbittered the spirits of a great 
be endmd with great firmness and patience, many.*’ See the AcCDUHt of the Execution of 
he vraadrawB npto the top iif the gallows whh Harrison, vol. 5 , p. 1237. 

* and Itiore oemraissioiiate by him, and refuse < place of Mauclilin, this fifth of May, to an* 

‘ to pray foe the king, whereof, and of the other ‘ swer to your indictment.’ 

* mtwam specified, you being found guilty by Wc may sore such an assise would 

* aw assise, you and ilk one of you ought to lie bring them m guilty, and they are eentanced 
«pnniidied with forfeiture of life, lauds and to be hanged at the town end of Mauohlin, 

* goods, to the terror of ethers who commit the May 6th, w hich was done accordingly. No 

^ like hioretfter. coffins were allowed them, nor dead clothesf 

* You are summoned to compear before but the stddicra and two coontrytnen made an 

* Ifeutenant general T>rumtDond, commissiuncr hole in the earth near by, and cast them all 
^ of Juatifliary, within the Tulbootb or court together in it.” 2 Wodrew, 50t. 


tJ17. Trial of Donald Cargiil, Walter Smith, JAMEd Boig, 
William Thompson, and William Coothill, for Treason: 
33 Charles II. a. u ld81. [Now fiist printed froitt'the Re* 
cords of Justiciary in Edinburgh.] 


CuaiA JusTiciARiJ^, H. H N Ren IS tenta in 
Pnetorio Burai de Ediuburgli, vi<;es)ii]u 
se^to die meiisib Jiilii 1081, pei ^loLllcm 
ei Potentem Coruitem Gulielmiiiii Comi- 
ictn Quecnabeny, .fiisiiLiaiium G^niira- 
lemethoiioiulnleb viiob, Ritchanluoi Malt- 
huidde lluddop, Josticiane Clericum, Ho 
bertum Domiuuin de Nairn, Dominob Jaco- 
bum Foulis de Colintoun, Davidcm Balfour 
dc Forret, Davidern Falconer de Newton, of 
Rogeruiu Hogede llarcausbfConiibhiooa- 
nob Justiciaruc dicti 8. D. N. Regis. 

Curia legitime affirmata. 

Intran 

' Mr« Donald CoftUlt* prencher. 

Mr. WaUtf mouthy preacher. 

♦ “ A dtronge spirft of fury had broke loose 
Ob mad of the Piesbyteiians, called CargilLtes 
feem oneCarglN th«t had bton one of the nii- 
iilBtere of ^hi^w ia the former times, and 
was then very fiule considered, but now was 
much feUowod, reibogreat repreaeh of the na- 
tSoik. These Ireld that the king hod buft the 
light of fbecrewn by hia breaking the Cove 
naat, wbtoli hd had swcfftt at Iris coronation: 
•stheynahi, be was ftietr Magitomore: and 
by a forniiil dedlaratksi ftrey tdnoonoed aU 
attcyhmoe toliitd,wlndh a p«v^ df them affiifed 
to m oron of Dnnfreis, a town sear the west 
bredak. ThegmdfffHl bpoaam^of'ftl^ 
ifedda^they «idlB,>wbmr€iBimii, 

VQU Xt 


Mr. Jflfwpv Bnyte, {hereafter in this Record, 
dt ijomiiiated B<»ig, vthicb appears to have been 
hfs iirnper name ] preacher 

IVifham Tftomson, servant in Fresk. 

Wiiluitn CouthiUy seaman in BorrostunDes, 
and prisorer. 

Ye are indy ted and accussed, That whev 
notwithstanding from the law of God, the kvr 
of nations, and the mununpal law of this king- 
dome, and the alk^geance of the subjects there* 
of, ther lye great obligations upon them, and 
you, to maintaiD and defend the royall and sO* 
vercigne power, and authoritie of Uie kinf^ 
majestic; and be the common la we, the law of 
nations, and act of parliament of this kingdom^, 
and constant practique thereof, theryseingef 
his majesties subjects, or any number of thenii 

one of their furious teachers (from Whom 
were al&o called Cameronians) was killed. 
but Hackston, ttiat was one of the arcHIrisbop's 
murderers, and Cargill were taken. [Cruok- 
shank observes, that bishop Btirnet Was misin¬ 
formed in aaying that Mr. Chrgfil was taken 
beie.y UsEdcslOB, when brought before the 
Gouim Weifedd not own their ^authority, nor 
make any answer to their questions. He was 
so low by reason of his woundb, that it was 
tliou|^t be would die m the question it' Mr* 
toted; 60 he was in a very sittiiinaiT Way 
ciMidOiftiied to hkve both his batids cut otf, my 
tbentobeh^d. Afl thfe he roffeted Wkft 
aeofititaaq^tludfMifttedailpd^ fcstfetttOi 
SI 
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tbc; joy Ding and a«telKd>l4Dg togither in ajrmes, 
without lM|id ^Dtrair to bis majesties royall 
cunwai^ rntrand, and authoritie, and the 
nbaitii^ awsting, receptingi inteiToinoiiing, 


and keeping oorrespondeiiiQa with iB^aehifhdlt# 
and supplieing of tbam with k?^ef 
horse, money, armes, and tumishiDg 
with meat, drink, powder, ball, are s moat Aior« 


to be-all the white as in an enthusiastical rap¬ 
ture, and insensible of what was done to him. 
Witen his hands were cut off, he asked, like 
one unconcerned, if his teet noust be cot otT 
likewise: and he had so strong a heart, that 
notwithstanding all the loss of blood by his I 
wounds, and the cutting off his hands, yet 
when he was hanged uu, and his heart cut 
out, it continued to palpitate some time after 
it ns on the hangman’s knife, as some eye* ^ 
witnesses assured me. Cargill, and many 
otheis of that mad sect, both men and women, 
suffered with au obstinacy that was so JP&rti* 
cular, that though the duke sent the offer of 
pardon to them on the scaffold, if they would 
only say God bless the king, it was refused 
with great neglect: one of them, a woman, 
said >pry calmly, she was sure God would not 
hl^ him, aud that therefore she would not 
take God’s name in vam: another said more 
sullenly, that she would not worship that idol, 
nor acknowledge any other king but Christ: 
aud so botli w'ere hanged. About fffteen or 
.sixteen died under this delusion, which seemed 
to be a sort of madness: for they never at* 
tempted any thing against any person ; only 
they seemed glad to suffer for their opinions. 
The Duke stop! that prosecution, and ap|)ointed 
them to lie put in a house of correction, and to 
be kept at hard lahuur.” i Durnet, 511. 


Of thus mitigatory interposition by t!te Duke, 
Mi^. Laing intimates a doubt; No example,” 
says he, of the fact exists: on the coiitrar}', 
axecutions fbr prirate opinion continued to 
multiply dunng his whole adminislration and 
reign. It is asserted, too, hy the same author, 
that the Duke indulged, without emotion, in 
contemplating the torture of State Prisoners as 
a curious experiment, while other counsellors 
Kcoiled from the scene; and on one occasion, 
it is ceilain, that he assisted, from choice, when 
ttpreuil (see the Case in this Volume, p. tHH), 
was twice exposed to the question almost with¬ 
out intermission.” Hist. voK 4, p. 111. See 
also a suliseqtient Note to this Case. 

Wbdrow, Book 3^ chap. 5,. sec. 4, says: 

** Upon the last year {[1680] 1 gave some 
suBcount of[ the condemnatiuii and execu¬ 
tion of severuls of BIr. Cameron aud BIr. Car- 
tfil’s foUowci’s, for disowning of the king, and 
Ai^ng them at Field •conventicles; and upon 
tins section 1 shall put together the accounts of 
near twenty more, with Mr. Caigil himself, 
who suffercil this year, justin the order of time 
Ihoy Ctibout 

** Ai^ when entering upon this melancholy 
J nannot but regret the cunning and 
. ^i%priBOMeiited severity of the persecutors, with 
great inany of.^these people whoepmehe* 
fflU^lbeni. It js Oj^teinv managexa bad 


raentof these now under tiier band, than in 
many processes before and after thhit when 
persons were taken in actual resistance^ tipmi 
the back of a kind of declaration of wai^ againsC 
the king; then the prelates and perseculsrs 
triumphed in tlie necessity and justice of cqO« 
ting them off*, and yet it was but a very few 
who were thus taken, two or threeal Ainknioss^ 
who were attacked, and obliged to defend 
themselves; but the greatest part who suffered 
now were such who were discovered by their 
bribed informers, and alledged to have been at 
field-meetings; and when brought before them 
at Edinburgh, a confession was extorted by 
boots and thnmbkins from some of ^hein, and 
the rest, when brought before the justiciary, 
council, or commiitees of it, were ensnared 
by captious questions, u[)on subjects common 
people could not be supposed to understand ; 
and upon livciv answers they were condemned 
and executed. 

“ I'rufc it is, they did disown the king’s au¬ 
thority, wherein I have already declined to 
vinrlicate them : but the reader who may be a 
stranger to those times, would know, that by 
owning the authority, the pixir peu*p1e under¬ 
stood a virtiml approhaiioii of all that was dona 
by tlie king since his restoration, the rescind* 
ing of the excellent laws and constitution we 
once enjoyed in Scotland, and the severities 
against, aud the persecution of the people of* 
Gud following thereupon. And this was in the 
poor country women and men now put to death, 
a matter of opinion and conscience inisuiformed 
indeed by the unwarrantable, expremiotis of 
some who were soured by the ri(^dity of the 
limes, and, it may he. likewise by some un¬ 
guarded expressions they might have heard at 
some sermons in the fields since Dothwel; but 
then it is certain, this was ^uch a misinforma¬ 
tion aud ignorance of facts, as they could scarce 
ever be brought from utider; and indeed, ex- 
I cept in an instance or two, no care was taken to 
•' inform them, but they were hurried from the 
ct»uncil to the justiciary, from tbeni to tlie pri¬ 
son, and in a few hours into eternity. 

** Mean while the government coukl be in 
no manner of hazard fmih a handful of those 
people, and if any thing of this nature could 
breed disturbance, it was the barbarous extre- 
metics feey ran to with such of them as fell 
into their hands: but it was easy to have to- 
cured the peace against ten times tiieir number, 
hy gpButler metli^, than butdierii^ so many 
scores of otherwise serious and religioDs per* 
tons; this with many other unaocoaDtable 
measures, now taken, did very much lessen 
tbeking, sully bis r»gn, and made the admi¬ 
nistration bu^envop^ and grievous to muith* 
tildes of bis best sul^to. 

. Sometimes indmtfaecounBil in their good 
mood, would offer tho. oi>uiitvy>people.tWr 
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li7tiM(l> tad duamiiia^ ciymw of rdiel* I act 18 parKatnent, king James 6, tha'icBtatea iif 
liottp treaton, and leseim^estte, and are |>iintati'«- parliament f^hfulKe promise, perpetoallje to 
aWe with foriaohure of lyff, lands, heretagea, obey, mantaine, ,and defend the prero^tive 
and eacheaf of ther movables, and by the first , rdyaU, of his aaisi^ tnajestie, His aircs and she^ 


li^, nfiOD acl^irled^ments and declarations, 
which at first view seem very low and reason¬ 
able ; but if narrowly consulted, these were 
hnprsi^le by the people to whom they were 
made, in their present circumstances, and under 
the uptaking of matters which they had: and 
1 must ob^rve, that it was only to the wanner 
and more igpiorant sort such oners were made, 
probably under the prospect they would not be 
accepted, since the sense the people took the 
manaws proposal in, did import a receding^ 
from bearing witness against the evil of the 
toes; yea, most of fliem did think the accep¬ 
ting of the managers proposals included an ap¬ 
probation of what th^ had been, and were at 
present doing. In short, the cruelty the suf¬ 
ferers remarked in one process allier another, 
and the whole condi;ct of this time, and the 
subdolent fetches and cunning used to carry 
them off their feet, made them jealous of every 
thing proposed; and their warm zeal for, and love 
to the truth, the small prospect they liad of any 
end to their daily sqares and troubles, together 
with a generous kind of tadium viia, in such a 
wicked age as this, did prevail with them to 
stand out. And all these some way heightened 
the wickedness of the managers, in putting, 
them to death, of which 1 come now to give 
aouie'account. 

** The instance of the trial and execution of 
two poor women, with which this year begius, 
isaflaniing proof of the iniquity of this peiiod. 
Upoiitlic 17tb of January, Ifind Isobel Alison, 
a young^unmarried woman, who liveil in Penh, 
and Manan Harvey, a servant maid in Dorrnw- 
stouniiess, where sometimes Mr. Cargil haunt¬ 
ed, staged for tlieir lives before the justiciary. 
This is an evidence of what was just pow said. 
What hazard could the government be under 
from two such persons, against whom nothing 
could be adduced but tlieir opinions, which they 
had taken up from the severities of the clergy 
at Perth, as the first owned, and the violence of 
the soldiers? Their private‘ sentiments, 1 am 
persuaded, could have a very small iuHueuce, 
and would scarce ever have been noticed, hud 
not the severity of the managers brought them 
upon the stage, evidently to their own reproach 
aud shame. 

« Their interrogatories and speeches are 
printed in the Cloud of Witnesses, and 1 shall 
give a hint of their trial before the criminal 
court, from the records, if once 1 had noticed 
a few things concerning them and tlieir treat¬ 
ment before the council. 

<< Jsobo) Alison tived very privately in the 
town of Perth, and was of a sober and religious 
oonversmion; she bad now and then heard 
Me. Cargil preach in the fields, and some few 
others before Uothwel, but not very often, field- 
con venticles not being eomiDon in thatcountiy. 
Vpon her nonoonfonnity at Perth, and spetk- 


in^ against the severity used upon some re¬ 
ligious people there, she was seized, and no- 
llung cLfe could be' laid to her ^rge, till she 
was brought before some of the ma^strates, 
atid in lier simplicity voluntarily contest con¬ 
verse with some who had been tf^Iared rel^ls. 
When the managers are informed of this a 
party of soldiers seize lier, living peaceably - in 
her chamber at Perth, and carry her info 
EdiQburgfh. When she is broiij^ht before the 
council, the inteirogatories were invidious andl 
ensnaring, and knowing they had no probation 
but from wliat was elicite from her, they.' 
essayed sometimes by commendations and 
promises, and sometimes by threats, to bring 
her toconfess she had conversed with Uathilet, 
Balfour, and the two Hendersons, said to be 
concerned in the primate’s death; and when 
some very trivial things were owned by her, 
they jested her, and acted the buffoon rath^* 
than privy counsellers, as may be seen in their 
interrogaturies. 

** Muriatj Harvey was taken up in the road,' 
when going to some sermon or other, and wss 
soon ensnared by the questions put io her* 
She was scarce twenty years when brought 
into Edinburgh, and sisted before the council. 
They had nuttiing to lay to her charge but 
what she owned, to wit^ her being at field con¬ 
venticles. When interrogate as to Sanquhar 
declaration, aud the Uueensferry paper, alia 
knew nothiug about them, but being read to her, 
to ensnare her, she said she owned them, be¬ 
cause she thought them agreeable to.the scrip- 
tiires. Some of the counsellers told hec, A 
rock, a cod, and bobbins, would set her better 
than these debates, aud yet they cast tliera up 
to her, and murder her upon them: and by 
the way it may be noticed, that the bishopa 
were the great proposers of questions to these 
poor peo|ue, which helped to exasperate thein, 
especially when urged to give them their 
titles, they looking on them as at bottom of all 
their persecution. ^ 

After they wero examined before the coun¬ 
cil, they are brought before the criminal court. 
This was the constant practice at this time, tha 
one day to bring such as fell into their hand 
before the council, and there engage'them 
by captious questions into a confession of sta¬ 
tutory crimes, and next day to pannal them 
before the justiciary, where, if Uiey were 
silent, they ivere asked if they would quit the^ 
testimony they had given yesterday. Both of 
them were indicted for hearing at field conven¬ 
ticles, harbouring Messrs. Cargil, Cameron, 
Douglas, and Wdsh, for owning Rugiaud and 
Sanquhar declarations, Ctueensferry coven^t, . 
and treasonable opinions. ' For probatibn, 
their oonfession before the council is addueed* ■ 
Isobel Aliaon, being interrogate on wveral 
heads bef^ fiie assize, answered, she waa, 
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cmm^ hif highiws ctow«, 

witli ;th«r^eM9, 1«kl£i, and ffondit, and 
fyaant tel MMHon oihifi majflstw’R te 
|MHrliKami4 4lt il daeted that it saallaa high 


trteB for Ihe'fiiliaoli af ttente«» AB«qr 
nimdier aC iheai, mia^ar kaw^ aim logp 
grantad ar pretaxi vlntiafer» la vysa, or coa«« 
timie in armes* to make paomor ware, aa angr 


BQl.aUigedta aimer, far she did poU^ 
upon tern as decHned Uier aa4^ 

VitflF« aod tiie kinfr’sy bv whom they aid were, 

hlS^^hey carfy tbe^word agoiM teLaidk 
la their interrogatories they come and go, 
and act tike fieieons tbir$tio|f afti^ bjioo4,t>^(dia. 
resolves be shall be guilty, tmoiraed ooarerw 
o'ith one ihe^ aUadj^ waa a| tba priioate’s 
murder, she owned me Sanquhar declaration, 
and bond of combination spoke of ia|t year, 
and Queensferry covenant, when read ^ to her, 
because, she said, she saw nothing in th em 
aeoiost the Eihle, and refoaed to sign. Alariaa 
Higvey, heture the jiisticiury, owns the fourth 
article of the Qdeenslerry paper, disowns the 
Uog’s autborhy, abides by the Ikucpihar ])e- 
cloratiou, pays] it was lawful to kill the arch* 
bishop of St. Andrews, when the Lord raised 
up instrunucuts for that effect, adding, be was 
as miserable and peQiirnl a wretch as ever be¬ 
trayed the church ; bkssses Gh»d slie beard ser- | 
mens in the fields, and approves of Air. Car* 
gil’s excommniiMiation. me reluses to sign 
what ehe had said, and protests they hod no* 

, thing to lay to her charge, but her opinion, 
and owtting Christ and hk persecuted truths. 

** Wtien the a^ae was s%voru, it was ob¬ 
served that some of them trembled and would 
toot swear, this process against two women 
being every way extraordinary: however they 
got as many as served their parpoce. Tite 
two eonfossiOBS, as writ by the cierk, were 
read to the inquest, and, in a discourse to tbei^i, 
the advocate ^gravatwl every paiticular, and 
enileavourod to prove them guilty of treason. 
Some of tlie assize urged there was no tket 
proien against thctii, and they liad not signeii 
their confessions. The advocate answei^qif, 
what they had sai<l was treason, and charged 
them to act according to« law, otherwise he 
knew what to do. Tlie assize find them both 
guilty of treason by their ow'n eontession. The 
pkooounciog their doom is delayed till January 
21, when they are both sentenced to Ue hanged 
ill the Grnes-iuurkct upon the 20th instant. 

** 1 tincl tile council allow Presbyterian mi* 
niateni to conferee with these two women; 
hnt tills was only a feint to rub off the odium 
of this aifaii’, the council did not so till after 
the sentence was past, they could have no 
prospect of any great benu/it to the women 
who did not dqswe this conversation, the mi- 
liwfors were unsavoury to them because sent 
by the council, and rLMSoning could have but 
very little indnen&e is thtiir circnro 6 taaGe 5 ,and 
upio^aatyecuqlsive tbeircapacity. 

« ^esq'twa young women were execntofl 
tipoatlio uccsvding to their sentence. 

The Cipud of IfVitnesscs ^narrates a p^sage, 
wh^, if it ho votteiic^, ogives au o(|d idea of 
bis^ PaUrsbB,.^pnd is dissgrerebfo to the 
upioioo Do|a fow bad of ^ &ii§ tee, as a 


imm of a lightaod profone temper, loelwliai 
they were going oat to the placo of eoeeatHm, 
probably in the laigh eouDoik honge^ whenee 

malefaiAors used to go to the q^bbel, foe 

bishop oafnemand said to Marta* Hemj^ 
VQo would never hear a curate, odw you shall 
hear one pray before yoa dte) and eraered one 
who was atteedifig to fway. The poer-wemea 
thus jreted apon,"could not retire, and the me t 
said to the other. Come, let us sing tbh.gSi‘d 
Psahn, which they did, and soon deemed the 
bishop’s curate, employed either m jest, tq* to 
vex tnese poor people. I am iaforiaed they 
were executed with some three or four wicked 
women giiiky of murdering their own ehfl- 
dren, and other villanies, which waa eery 
gitevoas to these two. One of the ephoopaJ 
miaisters of the town, who waited a[ioii the 
others on the scaffold, Vailed bitterly upon tliese 
sufferers, and assured them they were in the 
road todamnaticKi, while he, without any evi¬ 
dence *of penitence, was sending the^otlier 
wicked wretches straight to Heaven: however 
Isobel Alison and Marian Harvey were not 
commoved, but sang some suitable Psalnm on 
the si*an<>lH, and prayed, and died with imioh 
composure aodyiy. 

in illarch I meet with a Oew process against 
some more of the people who adbereil to Mr. 
CargiJ. 1 need only give a fow hints from 
the records, the course now with all of them 
beiug iniicli the same. Upon the 3nd of 
March, John Murray of Borjrostouimess, is 
iiulictoii of treason in common form. fbe«l- 
vooate now gives himself no further trouble, 
than to adduce the confessions made by-these 
persons when exaraiiicd before the council, in 
presence of the justiciary and assize, where 
they are examined upon them, and sometimes 
the oonfossuHis are only road to the inquest, 
w ho bring them in guilty by tbfir own con¬ 
fession, and so they are senteuced. In John 
Murray’s case, he had confest ho was. al, the 
conventicle at Torwood with aripa; and in¬ 
deed Mr. Cargil’s followers lieing daily hunted 
for, w'sre obliged to carry arms with them 
whertwer the^ went, for their own defence. 
When ho is interi'og'ate, if he owns the king’s 
authority, he aoswers, he owns all that isirom 
God, and to be owned, and adds, that white' 
the king oliserved the covenant, his was frem 
God, but since he has broke that, be knows, 
not what to say. As to the archbishop’s mur¬ 
der, Ire says, it tboy were ssui of God to exe¬ 
cute jurlgment on him, hs will net jut^w 
them nor their actions. He jndiehilly owns 
his eonfossion, but refuses to sign it. And'^ 
having a pitted copy of foe daesiisfopiry eo- 
venanl and Sanquhar deoteratien, ghren mm to 
cousidep on, ate some dnyshywwiis foam.' 

The same day ClwiiitqteMllor, weavsp 

jnteifuiiuQck,tei^^ his.ecmp 





iMte «r i»ith fmm§aB priaoMy «r 

«Blateii, «v aiiiODgpt themielvM, witkom liia 
fM^eatia^ wciatt autiwfitie and approbatkMi» 
find iodtrpomil llwpeto; aad an kia nmjaatia^ 


fesBimi beftwe tlie eouneil is adduced, udicfie he 
acknowWi^ he was in anas at Bothwel- 
brid(|e, and tbioka be may lawfully rise in 
anna i^nstthe kinjjffiir the CoFenaal; de¬ 
clared he coaaot write. Before the remoring 
oftbaaisioe, the advocate threatens thenii (as 
still bt doss new) with an assize of error. They 
bring both in guilty by their own confession; 
and the court sentences both to be hanged in 
the Grass-mnrimtnpon the lith instant. 

*>< Upon the 8th of March, ’WilHaia (fougar 
in Borrowstounness, and Robert Sangfster a 
Sfiriingstiire man, are indicted, as above, 
before the justiciary. The pvobatkm is their 
confessioD^ The first acknomedges be was at 
Bothwel-bridgp, and refuses to teethe bund ; 
that he was at Tor-wood, and owns Mr. Oar- 
git’s excommunicatiuii, and says, he thinks it 
lawfol to kill the king’s servants, because they 
are enemies to Christ; owns llie Banqubar and 
.Uneensferry fmpers; and refuses to sign. 
Robert Sangster owns Bothwcl rising, and 
Tor-wood escoiumuuicatioi), as lawfid, disowns 
the king’s authority, says, it is lawful to kill 
him and the juds^es, in as for as they are 
against God, and adds, he thinks they are 
God's eneraieb. He refuses to sign. *11ie 
assize bring is both guilty, and they are seu- 
ten(*ed to lie hanged at the grass-market, the 
lith instant. 

** John Murray, June 9, is recommended by 
the council to the king’s clemency, as being 
rather misled than malicious. The other three 
were executed. William Cougar bad a short 
paper in his bible, which be designed to have 
delivered as his 8|K>eoh to the spectators ; 
wlietber it be that which is printed, and goes 
under hb name, f know not; fori find it re¬ 
marked at this time, that Gib and faisfeHowers, 
hf»th put some well-meaning prisoners to 
heights they would net otherwise have gone 
to, ami con upted and made additions to papers 
ivliicb went utidei their name. This pep<T, it 
seems, fell intti tlie hands of scfeie of the sol¬ 
diers at the ladder-foot, and enraged them, and 
made them treat him very harshly. They 
ti4>d his bands very strait Mfbre he went up 
the ladder, and when gone up, and beginning 
to speak, the drums wei'e ruffled, and he was 
turned off the ladder, without time so much as 
to pray : such was their baibarity upon the 
least peovoeatioii. 

^ Another preoees is iutented before tbo jus¬ 
ticiary, July 11, against three country people 
in f ifo, Adam Muip, Laurence Hay a wea- 
lev* and Andrew Pitfeittooh land-labourer. 
Thaiw was no not of veMKon^ nor fidd-con- 
venrieki alledged against them. These three 
Iwdjoyned in n sooiely for prayer and con- 
fasenoein fifk^ when they hadnet the goepel 
preeuhed to them by foe^p ortild hear. 
Then aeoiety> » hud ignead le^ 


Itpdgci ape dhudmiged apon aiq^ praM 

neetev, to altempl any of those ihhini, unda# 

the paiaofiMaaDB, and btllieaeviBihneltrf'ilw 
fivsteanfonof hisnMgeefiok fikrt pariiaBi^} < 


and aiguad a paper, whidi tbiw eaBed A Testi- 
mony afluiototheBvile of theTimea: whether 
theypunfikhed it^or how it came into the hande 
oftne managem, t haveoe aoeounl, hut I find 
.them hidioted for pubfishiiMF an iofeoaoug 
paper, the lith of June last, cAedhy them Hm 
sixth month, disowning the k^and all the 
ministers of this church, exieeptiDg Mr. Donald 
Caigil. The paper was produM, mid they 
aoknowletlged they bad signed it. They are 
found guilty, and sentenced to be hanged affe - 
the Grass-market, upon the ISth instant, ami 
their heads to be severed from their body, nud 
affixed to the Tolbooth of Cowpar. Tm feel 
two of them are named in the Ctoud ofWit- 
uesaea*', and their speech or testiniony set 
down. I know no further about them. The 
paper, by the citations from it in their prooess, 

IS very wild, and seems to smell of and 
his delusions. 

** 1 come now to give some account of tbd 
trial of Mr. Donald Cargil, and four otheiW 
with him, who were executed the C7th of July, 
the day before the meeting of pfwhament, thto 
year. It hadtbeeii noticed in the former pari 
of this history, that it was not unusual to grae^' ' 
that solemnity wkii the execution of some of 
the persecuted party. 

We have already heard much of Mr Gaigif, 
and I shall not offer here any account of this 
good man, and succebsful preacher of tb» 
gospel. It is bnt a hint or two at matters of 
fact concerning him that 1 can give, leaving* 
the vindication of several singular and peculiar 
steps he took, towaids the end of his ministry, 
to such wlio approve all that be did. Hiare 
were not a few remarkable steps of providence ' 
in ^ call unto, and settlement in the parish of 
the barony of Glasgow^me time befoit* the 
restoration, which Winmut of my road here, 

I pass with a regret, mat none have been at 
pains to collect and publish a well attested ac¬ 
count of remarkable providences towards tni- 
nistersand Christians in the Church of Scot¬ 
land, since our reformation from Popery. 
Many likewise were his wonderful preserva¬ 
tions in his wanderings and sufferings, since 
the turning out of the body of Fresbytertau 
ministers, and under the particnlBr spite and 
malice exercised against him ; of which, with 
those of others in this period, had I good attes¬ 
tations, 1 would reckon a collection of them 
would be a very agreeable and useful appen¬ 
dage to this work. 

<< Mr. GargU’a sufferings are what 1 am 
now concern^ in. We have alreaity beard, 
he was, for his freedom in his sermons, after 
the king’s reatoration, apd refusing to fcolem- 
nize the anniversary day appointed by parlia¬ 
ment, particularly the oqjeot of the permutors 
ragO) and continued Under many and i^- 
presriMe dlfifeultito fill afrer Bethvrel. The 
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th€ late Sokittpttiii Leiiffue and Covenant, or any 
other eevanant, or punlrct oath, ia diacbai^ed, 
to be takOn liy any of bis majcstie’s eut^ects, 

; ttpOQtInr iitgooit perrill, and be tl*e ad act, ad 

mamim he took afUr that, at Queenaferry 
Ofid IWwoo'i; have been narrated, and it is 
> oi^enttlie ^jvmiment ^ina particularly im* 
hiciered against him by these steps. No sooner 
svere any notices got of his being in a place, 
hilt presently all the soldiers round V’ere in 
arms, and searched all tlic country about for 
him. Upon the 5th of May this year, he kept 
a fust in tW helds, near Lowdon-hiU: the sol¬ 
diers at Cloagov^ tir^^ting notice of this, imme¬ 
diately seized all the horses in to%vn, and about 
H, and mounted in quest of him ; but he got 
od' at this time: yea, such was their haste 
and fui^, that one of them who happened to 
be behind the rest,- and furiously ridiuj^ down 
the street called the Stock well, in the middle of 
the day, rode over a child, and killed her in 
the spot. 

“ However, Mr. Cargil escaped them not 
much longer. The circumstances or place of 
his seizing 1 have not; but 1 find. May 15, 
next year, James tlvvin of BonsViaw peUtioxis 
the council, tor the reward promised in their 
proelamation, for bis taking Mr. Cargil, and is 
recommended Ip the treasury : and some time, 
July this year, Mr. Cargil was brought into 
Glasgow by a party of soldiers, in great tri- 
iHnpn, and put in the guard-house there. 
Multitudes came in to gaze upon him, and 
mmong others, one John Nisbet, an hater of 
godlii^s and the truly religious, a besotted 
drunkard, and mocker at piety, and at present 
the arch-bishop’s factor: This profligate 
wretch addness^ himself to Mr. Cargil in a 
way of mocking, and said, Mr. Bouald, will 
you give UB one word more? alluding to an 
* expression Mr. Car^l used in his pathetical 
Borioijs way of preachiog. Mr. Cargil looked 
on him a little with, ripgret and sorrow, nod 
then addressed hinu^llius, Mock not, lest 
your bands be made strong ; the day is com¬ 
ing when you shall not have one word to 
' say thougn you would. This came very 
shortly to pass ; not many days after, the 
Lord pleased to lay his band upon that iU 
man: at Glasgow where he liver], he fell 
siuklculy ill, and for three days his tongue 
swelieil; and though he seemed very earnest 
to .speak, yet be could not command one word, 
and died lu great torment, and seeming ter¬ 
ror. Some yet alive know the truth of this 
passage. 

« From Glasgow, Mr. Cargil was carried in 
to Etlioburgb, where, July 15,1 find him .ex¬ 
amined before the council, and his Confession 
tben^. in answer to his Intcrrogatoties, I set 
|jb»wD^m the records. 

Edinbxwgh, Jufy 15, 1681. 

Mr. Donald Gatgth being intem^te if he 
owns the king’s aiitiiority»aiid Ike king as his 
lawful {giifeeiifeifweirBi a« tba ntogwtniteBau- 
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anaion of bis mq)e«(ieWAi^ parliament^'it ia 
otalut and ordained, that if any person or per¬ 
sons, shall herefler plott, eontrive, or inl^l, 
death, or destructioo, or any lestrkmt upon htf 

thorily is now established by the act vi par¬ 
liament anent 8ii|>reiiiacyr, and explanatory act^ 
denies the Baroe. Deiog again interrogate^ 
if he owns the king a.i bis lawful prince, yes or 
DO, he ref uses to give any other answer than as 
aforesaid ; confe^cs, that in October 1680, he 
preached in the fields in Torwosd. Being in¬ 
terrogate, if he excomunicated tlie king there, 
answered. That being merely a question about 
an ecclesiastical matter, he cannot answer it 
befoifo the council, being a cKil judicatory ; 
and that he was content privately to give an ac¬ 
count of all tlie reasons of all his excommunica¬ 
tions that ever he made or pronounced; being 
pressed to a direct answer, refuses to-make 
any further answer. Being interrogate, when 
he saw any of those ubo killed the arch* 
bislsop, or If he knew any thing of Uie in- 
tentian of itheforc it was dune, declares helcnew 
notliing of the intention betbre it was doud; 
confesses he knew Balfour, Henderson, and 
Bussel, hut thinks he did not aee Balfour 
these two years,but did see the other two with¬ 
in these twelve months, or thcvby, to the best 
of his knowledge. The copy of the sermon 
alledged to have been by him preached at Tor- 
wood, being produced, and he asked if that 
was the copy thereof, desires a timo to consi¬ 
der thereof before he answer. Being interro¬ 
gate, if he thinks the rising at Buthwcl-bridge 
was a rebellion against the king and his au¬ 
thority, declares lie owns defensive arms, in 
case of necessity, and thinks these who rose at 
Botbwcl were not rebells, and. thinks they 
weep oppressed, and rose in their own defeuce. 
Being interrogate, if he was with those who 
were in arms at Airs-moss, refuses to answer, 
and desires it may be made out against him. 
The same answer as to Bothwel-bridge. 
Being interrogate, if he wm at the emitting 
the paper at Sanquhar, denies he was. Being 
interrogate, if he had any hand in drawing of 
that paper, refuses to give answer tlier^on, 
but declares be did not see it till af ter it was 
proclaimed. Being interrogate anent that 
paper, if he owned the prinaplos therein, re- 
rnses to answer, and desires a time to consider 
thereof, not b^g uuwillingi upon time given 
him, to declare bis judgment thereof: gives 
the same answer as to the paper called Carvil’s 
Covenant, or tlie Fanaticks Covenant, when 
rbad to him« Being intem^ate, if, when he 
preached at Torwood, his lecture was upon 
Ezek. xxi. 25, 26, 27. confesses it was. 
Being interrogate where his text to his sermon 
was, declares he jemernbers not. Being in¬ 
terrogate, if he thinks the killing of ihearch- 
bish^ of St. Andrews was mnraer, declareahe 
cannot give his sense thereof; but that the 
scripture says, That the Lord giving a call ,to 
a private man to kifl,' he xnightdo it lawfully % 
and instances in Jael apj Phutosp. Being in« 
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miyMtie’i royall person, or any bodielie barm, oflhisrealnM, or any otlieri, hbmajeatM’ado* 
teBdingr to death, or destruction, or to d^ryre, noinions, or to suspend bun from the exei^oiso 
auapeod, or depose him, from the style, ho* of bis ray all gorerr.ment, oi' to levie ware, or 
noor, and kib^lie name if iroperiall crown take up armaa against hia miyestie, or any corn* 


terrogate, if lie thinks the king, by his falling 
fiw the covenant, hath lost his civil right as 
king, declares he thiidGi this an ecclesiastical 
matter, and cannot answer here, but that he is 
not obliged to obey the king’s government, as 
it 18 now established by the act of supremacy. 
Being interrogate, where be was the night 
before and after he was at Queensferry, de¬ 
clares he does not now remember; but seeing 
it may concern others be thinks he is not 
obliged to answer. Being interrogate, when 
he was in Fi15p, confesses he was there Fryday 
was a twenty days or month, and preached 
in Devan-common. Being interrogate, if any 
of the Hendersons were there, conlesses 
there was one John Henderson, a man about 
thirty years of age. Being interrogate, ^en 
he was m Stirlingshire or CJraigmade, deemres 
he was not there these eleven months, de** 
Hies he was in Angus these three df&four 
} ears past.. / D. Car«8[.” 

t S' Maitland, 1. P. D. 

** lie was again called betbre the council, 
July 19, and his Interrogatories and Auswers ' 
are as follow: 

Edinburgh, Ju/y 19. 

** Jn council being interrogate, if he owned 
his sermon at Torwood, in which the king, 
dsc. were excommunicated, he could not an | 
swerfor it, but betbre an ecchsiastical court, I 
being an ecclesiastical act. Being asked, if j 
he owns the excommunication of his majesty 
under the name of Charles IStiiart, and as a 
tyrant, refuses to answer. Being inteirogate, 
if he owns the principles in the Uucensferry 
paper, declares he lias not yet had sufficient 
time to consider it Being interrogate, if he 
owns the urinciples in the paper called the 
Sanquhar aeclaration, he will not answer, but 
declares he did not see it before it was publish¬ 
ed. The sixth article of the Queensfeny' 
paper being read, be refuses to answer about 
It. Being interrogate, who was the autlior 
of that paper, and who wrote it, refuses to an¬ 
swer.*’ 

** It is but very little account I can give of 
these persons. 'I'heir speeches, and some otlier 
of their ^pers are published in the Cloud of 
Witnesses. Mr. Cargil had a design to have 
left behind him a large paper, giving an account 
of his principles and practices, and had ^rit 
Mroepi^ofit; but they were all hastened 
to eternity, sooner than any body almost was 
expecting ; and the night after his sentence, 
Mr. Caiml had alibis papers seized, and pen 
and ink denied him. However some way or 
other he got access to write, and sign the 
short paper 1 have inserted (See p. 891). I 
need loake no relleetioiis on it, the reader will 
perceive in it, be abstracts from public 
mttnrs, andpresMrogeiifinktio]i nod the mr* 


ercise of godliness; and when he comes to 
state his disowning the king, as he had done 
in this examination, so now he puts it on this 
bottom, the magistracy 1 have rgected, is that 
founded on the supremacy, and that because 
invested with Christ’s power. When he was 
upon the scaffold, he discoursed much to the 
same puipose, with what is in the foresaid 
paper. He was frequently interrupted by 
beating of the drums. He declared bis fulf as¬ 
surance of faith, as to his ow*o everlasting bap^ 

{ linesB, bis fears of a stroke coming upon Scot- 
and, his cheerfulness in suffering, and says; 
he is going up the ladder with less fear and 
perturbation, than ever he entered the pulpit to 
preach. He forgave all wrongs done to him, 
and dieil in the I^rd witli a great deal of sweet¬ 
ness and composui'c. These hints were taken 
from his mouth, and printed shortly after bis 
death; but the confusion of the soldiers was so 
great, that much was lost In short, he Was a 
person of very deep and sharp exercise in his 
youth, and bad a very extraordinary outgata 
from it; the account of both is too large to 
be insert here. Afterwards he lived a most 
pious and religious life, and wap a zealous 
and useful minister, and of an easy svFeet na¬ 
tural temper. And 1 am of opinion, the sin¬ 
gular steps he took towards the end of bis 
course, were as much to be attributed unto 
his regard to the sentiments of others, ^ 
whom lie bad a value, as to his own intona¬ 
tions. 

** After Mr. Caigil, Mr. Walter Smith waa 
next executed; he stated Ills disownbgof the 
king’s authority upon the same foot with Mr. 
Cargil. At bis last he spoke without that 
heat, and these heights, which, in some esses, 
he had discovered in the former part of his 
life. Upon the scaffold he was frequently in¬ 
terrupted, and there he repeated much of the 
pa|»rr he left in writing. He disclaimed the 
unlawful exercise and tyranny Of authority, 
and gave very solid and pleaiumt advices to the 
spectators, as to their practice, and making 
their calling and election snre; and as in his 
testimony, so now he presses them to beware 
of a spirit of bitterness, pgremptoriness, and 
Ignorant zeal; and refers, for his jud^ent 
in many things he would not now dip into^ to 
a paper drawn up by him some time ago, en- 
tituled, Some steps of defection, &c, and cau¬ 
tions against division, in adhering to some 

S oints, anent which, he himself} it seems, once 
ad protested. 

** Mr, James Boig was next dispatehed. 1 
have nothing further about him, than what is 
contained in a letter of his to bis brother, the 
day before hit death, which, though it be al¬ 
ready printed, yet having matters of fact in ft 
I have not observed elsewhere, 1 have ami’exed 
It (9et p. 898.) Both he and Mr. Smitii died 
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vlnllinr ‘wtwltmgr, minttn^, fw^fcer matkioiu 
ax^resse or <doolaire 
^ itaoH 4ior su^ 

y ii Wi ^orjMartMMw txiiig, «p«n sii6fcieiitiiiipw- 
VecoiM oanvict tlicreof, stiall be darned, 
dMoiisa, attiflcliM trailmre, and shall srf- 
dw^oafture ol- |yff; hoaeur, lamls, and f^oodSf 
'' SMP in the oases oi trtaaao^ and be the lSf9 adt 
9tb^parliament kinjg* Jamas 6 it is statut «ad or- 
4Bkied, that the kiujgf’s iwyestiey his aires and 
aiKoassors, he tbemaelTes and tliar ootmoUl^ 
ore, and in tyme to came, ahaUlie jtld^com- 
jietenttoall persons, his higbnes aal^ts, of 
whotsomever estate, degree, or condition 
be off, spirituall or CemporaH, in all matters 
vherain they, or any or them shall be appro- 
liaMdit|aaiBiiioiiod,t»r ehar^ toanswartosnch 
thiiM asefaeU beenquyred at them, be our ao*^ 
▼cnugne lord, i^nd hiacouncill, and that none dt 
them whilk shall happen to be mqirehendit, sum- 
; noned, or chaiiged, to the effect foieaid, pre- 
oume or take upon band to deehne the judg¬ 
ment of Ills bighnes, his airs, or successors, or 
thar coaiicill in the prcmis^ under tlie pane 
of treason ; Neverthelesse it is of veritie, that 



under much comlhrt, joy, and full assunince, 
and^e reader will remai'k a cousiderable dif- 
' ference betwhct the papers they left behind 
.them, and many others unwarily published in 
the book 1 last cited.” 

In another place, after catling the Tonvond 
'Excommunitsatidn (which, it seems, he did 
not chuse to iqs^ in Uis work) * onprece- 
deutod^ and * tdaihlv disagreeable to the rules 
of this chatch and our known pnssbyterian 
pnndples,’ and aayhig * it was upproven by 
none thatl know of Bat his own followers 
whd now set up themselves in distinction from 
lim rest of the nresiryterians in SksoUand, and 
refused to partskb in onhnances dispensed by 
any. presbyterian Minister f he adds: 

** Tliis step of Mr. Caigirahath been matter 
of touch reproach and l^bry to the enemies 
ot'tlio chuwh oftScotland, whereas they do but 
expose themselves in charging it ution other 
presbyteriaasv alnoe every body knew Mr. Gar- 
gil was psffti^y ||one in tliis matter. How¬ 
ever, I aumot oarireiiiark here, that the jeer- 
higs and soodh upon this stop^ eanae very auk- 
wardly from the mouths and pens of the as- 
' aerters of the hierarchy and canonsi and ad- 
^ .vucatas4hr thepractices offtiechorcb of£ug- 
^^Jatid. 

Both ourSools canons 16S6,aBdthe Eag- 
9 lish mmoBsIto^with Auathemas ugaiuetall 
orlid^do^ any uung against the govemmeift by 
4Mi4ibhllMMnM Mslmps, dm. % wineh, not 
4w;paiitesBto of'both ktimideins, bat 
*^efren 4iie|r blessed meityr Idtig Cmrkw him- 

. jUid 4a Itoiaod ^olse- 


fbanff eodHMMoieiMeawd 

isiyain O e> uud l^alfteto your aoMalaawSbiil 
imtnra pmoe, itfto ^saiAlie of^siiioso 
>*mcved porsou and tnantinanew^f wbeto^oofe- 
raigne authoritie and fwinehe power, ebe 
ui^Otties, stabilitie and bappienss w'tho^yoiple 
doe depend, have most pertldioudtoadff <liua- 
eonabKe presumed to eomnit,mtd mgtdily of 
tbe erymes above mentiiNmlr hioum4hrd^t%e 
and eadi of you, end tbe ^hloodte and saeva- 
legions muidiimofBioktearollbishop'Of^t. 
Andrews did goc unto the westenm ^sbysss, 
and did treasotmUie ioym in orAies with 
Robert Hamihoun, brpthw to tbe loini of Eras- 
toon, and his aecompUcea, dissoliito and ffagi^ 
tious persons to the iinmber of thiws-ooore and 
upwards; and upon the twenty-uynih day of 
May, 1679, a day appoynted for a aomn 
thanksgiving for his mu^esrestawralien to 
the royail goverainent of this kitigdome, wont 
to the burgh of Rutherglen, and ther proudlio 
and treaaonddie efter rming acts of y^r oWn 
oeyning, shacking off your elloageluiee to liis 
nugestie, ye most treasonablie and wickedlio 
burnt mveral acts of parliament asserting his 
majesdes prero^tives, and establisliiiig" tlie 
governmeiit of the cimrch, drowned out bcine- 
fyres sett on in commemoratiiHi of tlwl day, 
and therefter oontinueing and abyding inycnir 

. . ...A- 

where, they did actually excommunicato many 
wortliy ministers!, and others emineni fur reJi- 
giem. learning and usefulness; to say nothing 
of the slur this casts upon all tlie refomml 
churches. Ncitlierslmll I add any thing upon 
these peoples common prostitutioiiB m &at 
awful and tremendous sentence, in coses 
which relate to the smallest trtfliiig dvil mat¬ 
ters, while in the mean time the lesser ex- 
communicadoo, the rail our Lord hath srt 
about the holy mystery of liis supper, is per¬ 
fectly nsglectedy and people every way unlit, 
forced to participate, as a test lor their ad¬ 
mission to civil places. 1 know these seaada- 
loos pTOstitutions of holy things, are a kuKden 
to the better sort in England and Ineland ; yot 
the redootiim upon them, and tlieir own «hai*e 
in oondmiing taese abuses, ought, lusthiuks, 
to silence tjto high fliers, and restrain’them 
from their invectives upon presbyteriana, as to 
tliis matter 1 am now upon. 

tc These observes are not made to vindicate 
Mr. CaigiiVi praodoe, hut, if pussiblo, in dme 
coming to prevent r^ing ag^t this ekwcli' 
upon mis ooeio, who are indeed no way con- 
cerned in it: and it was pronounced«upon per¬ 
sons of a^ite different character and praotvoo 
from such, whom the persons they adiairii 
have UMthcfiRttCuBed. After all it was observed, 
that most of the persons excommiiniostod at 
this time, bad somewhat remartcabto Hi their 
exit, though that may be for bettor lodged’ at 
the door of their own loose Jires' and ^wtoSiees, 
than of this sentence. This did furflker 

tOEasporate the government ugaiiist file pense- 
ontod party, yea, though vwry grouamdly* 

againit ettpretoytoriaiist**- - ^ 
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ye eadyoiiTMaoiipliMv 
40 tlMHttinber of threefbemail,ilid wtyUy 
AMOli and fewe paitie joTmen oqder the con 
nwidof Ihe laiH of Qloiferlioofle^ anddid'moe 
oiorMfiHie wurder epd kUI overall of hk miyeo- 
liooeqilidieni odder bis corotnandy end bSoif 
l^Ud end iatookiit oi* your treesQaeble cm- 
elllk8b».nordovs>4od viUemos, end hoitig assem- 
hMeiOljoooyocetitQ.Mio number for^ upon 
the ,; day of Jbnptthetbresaid year, ye and 
your acPonpUondiaiiiMtieaaoii^ 

OSmI aasault a anaU partie of his migeities 
tbrcea within the toun of Glasgow, by whom 
ye and yeur accomplices wer reputoed and 
ddato, m yet being encouraged and imbol- 
dened with tne juwnW and oonfluenoe of your 
rebellious associates who did swell and growe 
to the number of ten or twelve thousand, you 
did robb, pillage, and anarch lor horse, armes, 
powder, ball, and other instruments of ware, 
tbrowoui the shyres of Lanerk, Aire, Renfrcwe, 
hitirtin, Perth, and other ahyres within thh 
kingdom, robbed and plundered his nugesUes 
^ duiiefull and good subjects, and treaoonablie 
quartered upon them, and did supplie, abellei;, 
and' protect Mr. John Welsh, Air. Samuel 
Amot and other forfiiult and d^laiiad nbells 
and traitors for the rebellion 1666, with the 
hloodie and saeralegions murderers of the late 
archbishop of St. Andrews, and ye and your 
accomfilices having marched tofiamiltoun, you 
did take the boldness upon you to issue pro¬ 
clamations and print declarations bearing the 
treasonable grounds of your rebellion, jind did 
modell and give your rebellious associates the 
name of ane army, fortneSng and frameing 
them in troups companys and regiments, 
nameing colonells of regiments, captaines of 
companys, commanders of trOups and other 
officers under the command of the sak) Robert 
Hamiltoun, and the impious and bloodie mur¬ 
derers of the latearchbislio^fSt. AD<lrew8,and 
did incamp yourselves at Hamlltouu muir tor 
eeverall days togither, did beat parlies be drums, | 
and did talce the boldnes and presumption to j 
send your commissiona's to the royall camp, 
treasonablie requyreing the subvmion adil 
mreitumipg of the government of the chureb, 
proudlieaM insolcntlie boasting of your trea¬ 
sonable armes, in which ye and your accom¬ 
plices did most treasonabne continue untill the 
iwentie second day of the said month, that ye 
wer dissipat routra and vanquished by his ma¬ 
jesties ibraes, and yet sbli persisting and 
abyding in your treasonable rebellion and 
wiekednee ye and the deoeast Mr. Ritchard 
Cmnwron,* and others yonr impious, hloodie, 

* Of tliis zcdtoup inaiutaiuer of 4be cove¬ 
nant, ‘*The toll if wing relation of some re¬ 
markable things anent his call to the nnnist^, 
which was rehearsed by himself a Uttle before 
his death,” is inserted m the Appendix to the 

Cloud of Witnesses.” « An^ his havi^ 
gone through the ordinary coarseof uuiveisi^ 
Isatwag, be was a school-master'and a pre« 
center to a curateal Falklandlermupo time, 

\ou X. 


and mwderhig «ocomplioes« dM.dmsre^iWPf 
coatiyiw, deste, ffirme,aaa dispenm two moil 

■ n .ii... — I.,. , .Ij . llj, , I M 

andat .some oecasams used to attend thoisor- 
mens ot* the indnlged minislers, as be lu^ od- 
pertnmty* At Inngth it pleased the Lord to 
iodine Dim to go oat to the dpld-meetiiigs ; 
which when the cumtas undecahiod, they set 
.upon him, pardy by dntteries, pertly by me¬ 
nacing threats, aao at length, by more direct 
persecutioii, to cause him tbrbear vattendi^ 
these meeti^. But such was the powerful 
sod wohdeml working of the Loro by hie 
spirit upon bim, that'be entirely deserted these 
prelatic curates, havinggota tivdy disosgeiy 
of the sin and hasavd of that abominable pre¬ 
lacy. And no sooner was he enlightened agent 
the evil ofprdacy, but beginniiig more nar¬ 
rowly to search into the state of Ihum, that he 
might know what was bis proper andnecemary 
duty, the Ixird was pleased to discover to him 
the flinfoIncsB of the indulgence, as flowing 
from that ecclesiastioal supremacy, usurped by 
the king ; and being Kcalously aflected for the 
honour of Christ, wronged hy that Erastian 
acknowleilgment of the magistrate's usurped 
power over the church, be longed for an opi 
portiinity to give a testimony against it: and, 
accordingly, being in the family of ur William 
Scot of Harden, who attends the indulged 
meetings, he took opportunity (notwithstand¬ 
ing many strong temptations from Satan to the 
contrary) to witness in his station against the 
indulgence: psiticularly, one Babbatb, after 
he was called to attend the lady to tbo church, 
he returned tibm the entry, refusing to go that 
(lay, and spent the day^in his chamber, where 
he met with much of the Lord’s presence (a* 
he testified) and very Wideht diseovariesof the 
nature of tnese temptations and suggestions of 
Satan, which had hbe to have prevailed with 
him b^ore. And upon the Monday, giving a 
reason to the said sir William Scot and nis 
lady, why he went not to church wii|idhem, he 
tool occasion to be plain and eimress, in testi¬ 
fying against the sinfulness of the indulgence, 
in its complex nature, and original rise and 
spring from whence it flowed ^ and thereupon 
leaving that service, being no furtber aecsp- 
table to them, because of bis feithfuiness, be 
came to the south, and having met with the 
Rev, Mr, John W^ch, hestaid in bis company 
a considerable time: who finding hini a man 
qualified ibr the minietryy premed nponkim to 
receive a IkMnoe to prem, Wfoiefa be refused 
for some .time, ebiei^ upon this reason, that he 
havmg such clear dneoveries ef the ainfulness 
of the indulgence, could not but testily against 
it explicitly, so soon as he should nave the 
opportunity to pneadhtn-piddic; andcunsider- 
ing that none of the outra ministeFs, who had 
bean of itondiing-asid expericnoe in the mi¬ 
nistry, lad wet expressly declared the omml- 
nesft thopem in public, he was dfrmid that bis 
being smgulalr in^i*, considering his youth, 
and nic bemg huA new entered upon the work 

.ftbTnSr^tpttiwpi liS(«kii-4oc- 
$K 
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tceaaonable ptfHaii, this one called the FaDatica 

trine the lew awful andweifrhty to the people. 
But the $&hse of tliisol^ection being roinoTod, 
liy Mr. Welah^e sbrious solicitations, he was 
preraiM with to aocopt a lioence from 8ome*of 
the outed ministers, who bad not complied with 
tlwindiilgeneet and weie as yet preaching the 
in the fields. And having preached 
ooeasionaily with Mi*. Welch and others, ra 
■everhl places of the western shines, and find¬ 
ing the people warmed and affected with his 
doctrine, by the good hand of God blessing the 
Word ; he adventured sometimes, as the Lord 
assisted him, to be express and clear in de¬ 
claring the sinfulness of the indulgence, and of 
joining viith the aceeptorsthereof; whereupon 
the ministers who had licenced him to pi«ach, 
conceiving it prudence not to be so explicit 
anent that step of compliance, began to prose¬ 
cute him with censure tor his freedom in 
preaching against it; and called three several 
meetings upon that account, one at Dunscore 
in Nit^alc, another at I^ndough in Gal¬ 
loway, and a third at Kdinburgh.’’ 

After his return from Hmland, where he 
received ordination to the exercise of the mi- 
iiisiry, he went to some of ihede outed mi- 
jiistors,' inviting and pressing them much to 
come out and preach in the fields, as they had 
done before the overthrow at Bothwell; but 
the persecution being then very hot against all 
peh as had not accepted the indulgence and 
itideainity, they ivifused to adventure upon 
that hazard. Wherefore, notwithstandiii^g such 
sod discouragemeots from the professed friends, 
and violent peraectution by the declai’ed ene¬ 
mies of the reformation, lie adventured upon 
all hoTiard to preach publicly in the fields, Jn 
order to diseWge uie dispensation of the 
gusiiel, which the Lord had intruslctl him with. 
Ana he continued so doing till he scaletl that 
cause and testimony with his Uo^. Being, 
after some valiant resistanrx; in bis own de¬ 
fence, killed by a party of sohliers oiicler the 
command of Earlshali, and his bead and hands 
cut off by one Robert Muiiray, were brought 
and laid oefore the council, nrlio ordered them 
' to be placed upon the Netherbow-poit of* £din- 

Crooksbank, Hist. rol. S, p. 63, says: 

When Mr. Cameron uas killed, his head 
and hands were cut off by Robert Murray, and 
carried in to the council, who ordered tliem to 

set up on the Netherbow-|iort in Edinburgh, 
ft is said that Enrhihall gave a guinea for this 
^iece of service. John Fowler’s head was 
SMck off, through mistake, instead of MiehaeJ 
' Oameron^. When Earlshali came to Ediii- 
lipfljA, he ordered the heads to he takem out of 
in which they were carried, put them 
' ^rpoii a'halbert, and carriedthem to toe council. 

' 1toj|ic;rt‘Murray said, ** There is tbe liead and 
hai^ that ttred prsyiand preaching, and 
died ttnyusg sim tmting.^’ Mr. Cameron’s 
toBtofhowhi dbe IMobftwfEdinburgh, they 
catoM tkAi to him, to add to his sorrow, and 


newc Covenant, (which was taken toom yoif^ 

'' ” . .. " . . * — 

inquired if be Icnew them. We took Kis son^s 
hewl and hands, end kissed them, *aiid aaid, 

^ 1 know them, they are my son’s, my dear 
‘ son’s. It is the Lord, good is the wiilt ef the 
‘ Lord, who cannot wrong me nor aaney but 

* bfw made goodness and mercy to fbUow ws 

* all our days.’ Mr. Cameron’w head 
fixed on the jiort, and his bands by his head, 
with his fingers upward.” 

The attabliraent which was felt for Richard 
Cameron, by those wlio maintained his ofii- 
nions, and tlie high respect which^hey enter¬ 
tained fhr his character, caused them to be dis- 
tioguisbedby tbeappellatton of Cameronians.’' 

As to this, Mr. Laing, (4 Hist. p. 107), says, 

** A patty now appeare<l among the PiXiS- 
liyterians, prepared to renounce their allegiance 
to the crown. Tbe origin of this new sect 
must be ascribed to the iigourB of government; 
its extravagance, to the Rufferiiigs whicli tbe 
intorcommiined hail endured. When pro¬ 
scribed and driven from their abodes by go¬ 
vernment, they were pursued by the nniilitary 
like beasts of prey ; and their fanaticism was 
daily exasperated and confirmed by their suf¬ 
ferings and their despair. While iliey roamed 
or lurked throughout the country, heated and 
mutually infiaining each other,, \iith religious 
phrenzy, their preachers began to consider 
their king as a tyrant, and to separate from the 
great body of the Presbyterians, wiio, accord¬ 
ing as they enjoyed his protection, or acknow¬ 
ledged his authority, were involved in the ini¬ 
quity or defection of the times. Cargill and 
Cameron, who had escaped from Bothwell, 
retumeil from the continent to their vagrant 
flock, which acquired from the latter the name 
of Cameronians; a designation .still appro¬ 
priated to a religious sect, and to a regiment 
of tlie line. A party appeared in arms at Sau- 
qubai', where Cameron read and affixed a 
declaration to the market-cross; that although 
clescendcd from the race of their ancient kings, 
Charles 8tuart, by his perjuries in the bt^ch 
of his covenanted vows, by his tyrannical go¬ 
vernment, and by Ins iisnrpation ever their 
civil and religious lilierties, luu) dissolved their 
allegiance, and fhrfirited all right and title to 
tlie crawu. They were surprim at Airdsmoss 
in the district of Kyle. Caiweron and his bro- 
tlier, fighting hack"to hack, obtained by their 
gallantry an honourable death, ilackstcm of 
Uatbillei, rnid fitleen horsemen, weie taken 
prisoners ; hut the toot, a despicable band of 
folly peasants, retired into the morass from 
the ptirsuit of-tbe guards. Cargill alone eon* 
tini^ to (vreach m the fields. At a oowvea- 
ticle held in the Torwood, he pronounced a 
solemn excotnmunicatioo against their perse¬ 
cutors, the dukes of Lmderdafe,^ Botfam, Mon- 
iBOiith, York, and the king himself'i a sen¬ 
tence ludicrous at meaeBt, but prodoolire fheii 
of a deenand indenliie unpr eisioii 4m. toe whole 
sect. Whitowe pity or dcffktetoeir eztrm- 
3 
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the ^id Mr. Donald Cargill, at dneensferrief I upoo the third day of June 1680) and the other 


r ice^ it is diflftult to condemn them entirety 
disowning a govermnent under which they 
had enjoyed no reciprocal protcctiun, but by 
which they were uniformly persecuted and 
proscribed.” 

See also, A short Memorial of the Suffer- 
idgs and Gneratices, past and present, of the 
Presbyterians in Scotland, particularly of those 
of them cbIIinI by nick-imiiie Cameronians. 
Printed in the year 1690.'’ 

fWodrow,(vol. 2, p. 136) says it was taken 
not from Cargill, but from Hall of Haugh- 
head: of whom he had given in the two pre¬ 
ceding pages a short account as follows; 

Henry Hall of Hangh-head in the parish 
of Eckford in Teviotdale, unoii whom the iin- 
suliscribed paper was fbunif, which made all 
this noise, was a friend and relation of the 
carl of Roxburgh. He had been very reli¬ 
giously educated, and early began to shew bis 
Kcal for what he took to be the strictest side, 
and, ia the time of the lamentable differences 
upon the public resolutions, he was a violent 
protester, and used to leave his own parish 
ministerand onlinarily heard Mr. John Living¬ 
stone at Ancrum, who, as hath been notice, 
was of a very healing spiiit, and far from en¬ 
couraging such practices. 

After the Restoration he was a strict non¬ 
conformist to prelacy, which brought him 
under many hardships, so that he was obliged 
to leave his estate, aud to retire from the storm 
into the North of England, about the year 
1665. Tn the year 1666, he was taken when 
corning towards Pentland, and with some 
others imprisoned in Cesford castle, whence lie 
got out hy the favour of the earl of Roxburgh. 
He retired again to Noi'thurnberland, and was 
very much beloved there for his caro, and the 
pains he took to get many rude and ignorant 
people instructed, and his procuring ministers 
now aud then to preach the Gospel to them. 

<< In the year 1678, when colond Struthers 
was violently pursuing ail Scotsmen in those 
counties, Haugh-head was in that scuffle near 
Crockcom, a village upon the English border, 
whem that gallant and religious gentleman, 
Thomas Ker of Heyhope, was killed. This 
obhged him to leave England, and come down 
to ^otbuid, where he was with Mr. Hamilton 
at Drnmolog, and the west country army at 
Bbthwel. Aflter which, being very diligently 
aeaiclied for, he went over to. Holland, but did 
not stay there long, and ventured home again 
this year. 

In May, and the beginning of Jnne this year 
he was mostly in company with Mr. Donald 
Cargil, larking as privately as they could, 
about Borrowirtounness and other places, upon 
bolh Bides of the Firth of Forth. The curates 
of Borrowstoonness and Caridden, very soon 
amelki cdtMr. Cargil and his comnanioii, and 
preseirily sent inforniation to Middleton, Go¬ 
vernor of BlaokiieBSi who was a Papist. 


** Bv the way here, I may repeat tb^ r«* 
mark I have once and again made, tliat a great 
partoftbejpersecittioo andioformations against' 
suffering Presbyterians, came from the epis¬ 
copal cwrgy, upon all occasions, laid 
themselves out to notiee of the wanderers, 
and to bound out the soldiers upon them; and 
indeed these two are justly chargeable with 
the blood of this good man. 1 find in the coud* 
cil-registers a good proof as to one of therm 
‘Junes, 1680. Mr. John Park ^Minister of 
‘ Caridden, for his good service in delating and 
* discovering Mr. Donald Cargil, ^d other 
‘ grant preachers, for widen he is threateiu^ 

‘ in his lite, is recommended to the Lords of 
‘ the Treasury, to give him some aliowanee 
‘ for this good service.* No doObt he had 
his reward, and when these people were 
rewarded for what they were so willing to en¬ 
gage in, tlieir diligence would be the greater $ 
meanwhile theh* native virulence neeiM scarce 
any spur. He was deposed 1689, for gross im¬ 
moralities. 

“ The governor of Blackness immediately 
took the scent given him, and havinggottoa 
some.-notice where Mr. Cargil and Haugh- 
head were, dealt subtilly enough. Upon June 
3 heorder^ out a party of soldim, to march 
at some distance, by twos and tlirees, care- 
]e.s8ly,aBif they had been upon no design; 
length, by some of them, be tound Mr. Cargil 
anil Mr. Hall had taken their liorees, and vi'os 
told the road where they were riding. The 
Governor and a servant upon .horseb^, pre¬ 
sently traced them out, and kept at a little dis¬ 
tance from them till they came to Queensferry, 
where, after the servant bad noticed the honau ' 
where they alighted, his master sent him off in 
all haste to call up his men to him, and put up 
his horse in another house. 

“ Within a very little, the governor candte 
into the house where they were, as a stranm, 
and pretended a great deal of respect for Mr. 
Cargil, and lieggedleavetotakea glass of wine 
with them. When they were in friendly con¬ 
versation together, and uie soldiere not like to 
come up, the Governor wearied, and threw off 
the mask, and told them they were his^ pri¬ 
soners ; and calling the house to assist him, he 
offered to lay hands upon them: There was 
none in the tionse would assist him, but one 
Thomas George a waiter. 

“ Hangh-head was a bold brisk man, aud 
struggled bard with the Governor, until Mr. 
Cargil got off ; and then when he was going off 
himself, having got dear of the Governor, 
Thomas George struck him upon the head 
with a carlane, and gave him his mortal 
wound ; however, he got out, and by this time 
the women of the town got to^thei’ at we 
gate, and oonveyed him out of the town., He 
walked a little way upon bis foot, but togg 
very sorebrniaed with the stroke, he suop taint¬ 
ed, and vfas carried into the next cogntry 
house; and though ebirurgeoas were brought. 
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fitted d)e DediiMioii«f the true Pmehyu-tHM 
Aat{prd«tidiaMAiit{BraatiaD*}>eiwauM^^^ < 
^ in Scoiiuiid, Wliich am novm pi^hted and 
pubHdiad; and herewith gri^nn la tn yon as'a 
part ef jxm dittay; by which wicked, Irea- 
nonahle, and seditions papers, ye antf youi* 
^I'hadmroiis, bloodie, and murderinsr acbdm« 
phees, ^ye plott^, contHred, and inlendit 
the death of his majesties sacred person andthe 
mine of bis government, and authoritie, and 
tlie* deprivation, deposetngf and su^penditg of 
him, trom tiie style, honour, and kanglie name 
of the iiuperiaU crown of this realms, and lack- 
l^e, ye the said Mr. Donald Cargill have 
drunk m popish and jesiiiticall principles of 
exanterating and killing of kings, and to make 
them the better tilke with your zealous and 
ignorant disciples, ye did most tretsonablie ex- 
communicBCt'^ your native sovereign, and some 

I am told he never recovered so far as to speak 

any. 

General Dalziel of Binns, living near by, 
was soon advertised, and came very quickly 
with a party of the guartls, and seized him : 
Such was his inhumanity, that though every 
bqdy saw the gentleman just a dying, yet he 
would needs carry liimin straight to Edinburgh, 
and he actually died among then’ hands in the 
way thither. His c^s was - laid in tlie Ca- 
tiongate Tolbooth, for three days without 
buriu I and thou^i Haugh-liead^s friends in 
and about tbe town, wore very importunate tor 
liberty to do their last office to him, yet that 
could by no means be granted. Such was tbe 
fury of those tiines, that it leacbed the bodies 
of the people of God, atler they were killed 
by them ; of wfaieli we shall meet with more 
instances. Some little time after, his corps 
were bunedclaudestinely in the nigfht.” 

* Eroste, or Erastu^, was a physician of 
Switzerland, who strenuoiialy maintained, that 
the Church wps subordinate to the Civil power, 
and dependent upon it, aqd that there was no 
regular ecclesiastical authority to excommimi- 
cate, exclude, censure, absolve, decree, or the 
like. 1 am much surprised not to find in 
Bay ie an article to Erastus, but Morreii ntakes 
brief meqtion of him. Fountainliall under 
date Nov. 17th, 1681 , relating that the Privy 
Council bad declared vacant the places of ft>ur 
ministers of Edinburgh, who had irefos^ the 
test, observes, « This was an instance and 
practice of the king^s supremacy in ecclenasi 
tics over churchmen, whereas properly they 
should be only deprived by their own peers Or 
tl^ btfibop.^’ 1 Dec. 162 . 

f Of this most extraordinary transactioo, I 
b^aa^tnicted from Crookshaiik’iv History and 
tho^*^ Cloud of Witnesses,*’ the following par- 
ticulam;, 

^ Jllr. CSsiigiH was now the only person who 
y^turad to piyach in the fields, notwithstand- 

the aan^inaiy'laws agamst that practice, 
and who primchted the tsStSiaoiiy for religion 
8Bd liberty in that manner. 
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ofhiiwOkeiaatTotwoeMS, the 
OiHhlier, ld80 years, or aiiai^r other of 
dayes of the said raoneth, and ye have 1^ flia* < 
contagion poysoned acid infhoteo mafiy poorend 

** Among other parts of his^ ^eOBtClidi^ 
affifinst the enemies of truth ahd godlmesi^^ftiat • 
vAich exasperated the eAcntlies'ttfeost$ #aa the 
Torwood Excommuoioalifm; wfiterbiii to • 
moved with zeal against the MigDitieB 
done to the 8k)o of God, orerturuing hia^ 
work, and destroying his peOpte, ^livOrnd^up 
to Satan some of the' most scandalous and 
cipal promoters and abettors of this cCnSf imey 
I agmnst Christ, as formally as be could in hqi 
circumstances, who having earnestly sought 
the concurrence of his bremren, could not ob¬ 
tain it; and therefore, was left to do the work 
himself, or leave it undone, which hC could by 
no means think of, considering that all other 
sorts of weapons had been used against them, 
save that of Ecclesiastical Censure, and the 
nt^lect of it might bring upon this Church that 
severe reproof given to Pergamos, Rev. ii« 
14, 15, for having in licr communion the Nico- 
laitans, and them that held the doctrine of Ba¬ 
laam. |_But 1 have a few things against thee, 
because thou hast there them that hold the 
doctrine of Balaam, who taught Balak to cast 
a stumbling block before the children of Israel, 
to eat things sacrificed unto idols, and to com** 
mit fornication. So hast thou also them that 
hold the doctrine of the Nicolaitancs, which 
thing f hate,] ami that sore animadversion made 
upon the church of Thyatira, for suffering that 
woman Jezebel, ^c. [See Hevelations, chap¬ 
ter 2d, verse 20th.] * And lest the Lord might 
come and fight a^inst his Chun^h, with tbe 
sword of his mouth, on account that such wete 
not expressly cast out of hen commutiiott/ 
Wbererore, lU September 1680, after he had 
lectiircMl upon Ezekiel, xxi. 25, 28 , 27. * And 
thou, profane wicked prince of Israel, whose 
day is cbmo when iniquity shall have an end, 
TfouSsSith the Izfrd God ; Removeihwdmdetn, 
and take off the crown: this shall not be the 
same, exalt Kim that is low, and abase him ftiat 
is high. I win overturn, hveitunii overiumft: 
and It shall be no more, until'be Come whose 
right it is; and 1 wilt it him.’—*Aiid 
preached fVom 1 Corinthians, ▼. 16. * But 
them that are w^out God ^dgetb. Therefbre 
put away from among yqutwAves that wklced 
person.’ And having miule a abort and 
tinent discourse on the nature; snbfept,' caOsbs, 
and ends of‘excommunication, andlMBred hia 
motives leading liim to it, not to be any private 
spirit of passiun, bat conscience of duty and 
zeal to God, he pronoaiiccd the Sentence as 
follows: 

^ .We have spoken of ExoomhionkatioiK of 
the cauileB, subject, and ends fheseof, wO shall 
now proceed to the action, beifig oorhtraiDed 
by the conscience Of our duty and aealfhrGodi 
to excommuDioate some of tbw who have 
been the oocniditters of so great crihieB, and 
authen of the gmat tnischiSRi of Britain and 
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jgltaoi^ people, and has given occaaipn tophesa jestuticall'rad treasonahle priueipleii 
pejdsh emiaiari^.'to oo-opemie u4t|L yau m whei^ yearegiillty .<ofthek bkKid, yehav# 
tbis detostafcdeand'ante-cbrisiUinworkyyeWe adwancritbat to wnteh ye fHretendit entimer 
brongiit your dissiples to the scaffold, owadng and destroyed (as fiire as Hi you lay) that to 

liplaad^ but especially these of Scotland ; and, net more covertly, and Ludloar mpro openly 
in doing of this, jive shall Heap the names hy^ insinuate that his fondness for his sister was of 
which: they are ordkiaiily called, that they a criminal natnre, 1 never could find that there 
may be the better known. was any ground for such a aispicion,’ Histo- 

, ** 1% being a minister of Jesus Christ, and rical none, p. 71, large dfoed. of1808.'] His 
having aut^rity and power from him, do, in drunkenness, hi$ disembling with God and 
his name, and by his spirit, Excommunicate roan, and p^orming his promises where his. 
Cnarles 11. king," &c.—and that upon the ac<, engagements were sinful, See.. 
count of these wickednesses. 1st. For his Nei^, by thp same authority, and in the 
high mocking of God, in that after be had ac- same name, 1 excommunicate, See. JamesDuke 
knowledgeil his own sins, his fiither’s sins, his of York, dec. and that for his idolatries (for . 
mother’s idolatry, and bad solemnly engaged 1 shall not speak of any otlier sins but uuwt 
against them, in a declaration at Dunforroiine have been perpetrate. by him in Bootland) and 
the Idtli of August, 1050, he hath, notwith- for setting up idolatry in Scotland, to defile the 
standing of all this, gone on more avowedly in Lord’s land, and his inticing and encouraging 
these sins than all that went before him. 2dly. others to do so, Sec. 

For his great perjury in, that, after he had ** Next, in the same name, Sec, I excona- 
twice at least, solemnly subseribed that cove- municate, Sec. James Duke of Blonmontli, &C. 
uam, he did so presumptnonsly renounce, dis- for coming into Scotland, upon his fotber’s un- 
own, and command it to bo burnt by tbe hand just command, and leading armies against the 
of the hangman. 3dly. Becanse be hath res- Liord’spmple, who were constraint to rise, 
einded all laws for establishing tliat religion, being killt in and for the right worshipping 
and enacted laws for establishing its contrary, of the true God, and for his refusing, that 
and is still working for the introducing of morning at Bothwell-bridge, a cessation of 

^ into these lauds. 4thly. For command- arms, for hearing and redressing their injuries^ 
irtnies to destroy the lord’s people, who wrongs, and oppressions, dec. 
were standing in, their own just defence, and “ Next, 1 do, by the same authority, 
for their privileges and rights, against tyrannies, excommunicato, Sec. John of Ijander- 

oppressions, and injuries of men ; and for the dale, &c. for his dreadful Uaspbemy, espedalty 
blood he hath shed in fields, on scaffolds and that word to the Prelate of 8t. Andrews, 
in the seas, of the pMnle of God, upon account thou at my right band, until I make thine 
of* religion and rignteousness, (they being enemies toy footstool; bis atheistical drolling 
most willing in all other things to render him on the scriptures of God, scoffing at religion 
obedience, if he had reigned and ruled them and religious persons; his apostacy from the 
accoiiling to his covenant and oath) more tbmi covenant and reformation, and his ]>ersecuting ‘ 
all the kings that hare been before him in tben>of, after he bad been a professor, pleudei* 
Scotland. 5thly. That he hath been still an and pressor thereof; fur his perjury in the busi- 
enemy to, a persecutor of the tnie Protestants, nCss of Mr. James Mitchel,* for bis adulteries 
a fovourer and helper of the Papnrts, both at and uncleanness ; for his counselling and as- 
home and abroad, and hath hindered to the sisiing the king in all his tyrannies, overturn- 
titmost of his power the due execution of jost ing and plotting against the true religion, for 
laws against them, dthly. For his relaxing his gaming on ^the Ijor«J*s day, and for his 
of the. Kingdom by his frequent grant of re- usual atid ordinary cursing, 
missions and patdons for inunlerers (wbieh is ** In the same manner he pronounced sen- 
in the- power of no king to do, being expressly tonce against the duke of Uothes, sir George 
contrary to the law of God), wbira was the Mackenzie, the king’s Advocate, and Thomas < 
ready way to embolden men Hi committing of Dalziel of Binns. 

movders, to the defiling of the land with Uood. “ After he had pronounced sentence as 
Lastly, To pass by all other things, his great above, he went on as follows: “ I think none 
and tfreodful. uncleanness of adultery and in- that acknowledge the word of God, the power 
cest.' [Bheiis in his * Hind let loose’, p. 178, deputed to the church, and the reason and na- 
ed. of 1797, inveighing against Charles, says, ture of that power, can judge this sentence to, 

* for all the nnmeroiis brood of his adulterous be unjust. The pretence of its befog unformal, 
incestuons brats hagutten of other men’s without warning admonitioDS, Acc. is fully 
wives, and of his numerous multitude of whores answered, in that those men have placed them- 
nt hme,. and abroad, yea of Jus own sister too, selves above fhe admonitaoiis of^miuistert, bare 
he died a cfaildleas pnltNni, and had tbe un- repelled all due warnings, and wickedly pot to 
lamented burial of'an ass, witbout a successor, cruel dfsafos t(lie servants and ministers of 
save hiUi that murdered Him.’ Mr. Fox Hide- '—- 

Hneating the vdiaracter of Charles says, * His * As to this, sea the Cases of Mitchel, vel. 
afiHetion for tbe dnehesa of OrkaiMi seems to fi, p. 1907, and of Maidaod, vol. fi, pv ISfil, of 
iiave beensfooeretm^ cordial. And t^UglrBlir- this Collection. 
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wladi ye firetflif^ditfnflnd, ye have wrested and 
Wained the GesfieU of pmoe, wliich teaolies 
ubedieace to ma^ratcs for oonscienoe aake^ 

Christ) who have, with freedom and boldoess, 
adventufod td g^ve them warning^ and admo- 
nitioiis, and simt up all access from us that 
remain to do the like; and as for proof of the 
fa ct 1 have here charged upon them, it needetb 
none, the deeds being notour and known, and 
the most of tliein such as themselves do avow, 
and to their shame, boast of. And, as tlie 
causes are just,, and snob as for which the uii« 
nistcrs of Christ have in all ages proceeded to 
the like sentence, so, it bei^ now done by a 
minister of the gospel, and in such a manner as 
the present circmnstanoes of the chitrcb of 
Christ, with respect to the present cruel perse- 
cutioiis, will admit, the sentence likewayes is 
undoubtedly just also: And there are no 
powers on earth, either of kings, princes, ma¬ 
gistrates, or ministers of the gospel, can, with 
out the repentance of the persons openly and 
legally ap|>earing, reverse tliese sentences upon 
any such account. And as Qod, who is the 
author of that power, is the more engaged to 
the ratifying ot these sentences; so all that 
acknowledge the word of God, and believe 
themselves subject to his government, ought 
adso to acknowledge them. 

** If any shall object, as we hear they do, 
that these proceedings, though not unjust, are 
foolish and rigorous; we answer with that 
w'ord of scripture, which we have much more 
reason to use tlian those of whom it is rec(»rdefl, 
Gen. 2 paiv. 31. ‘ Hhoold he deal with our 
* sister, as with an harlot.^’ Siiould they deal 
with our God as with an idol ? Should they 
deal with his people, as with murderers and 
malefactors ? And shall we not draw out God’s 
sword against God’s enemies 

Crookshaiik then proceeds: ** It is not iny 
province either to condemn or vindicate this 
action, which not only exposed the sufi'erers to 
the greater fury of their per 8 eciitoi*s, hut also 
to the censures of their triends, nay, ami ex¬ 
posed tlie whole body of the Presbyterians to 
the ridicule and scorn of their enemies; though 
nothing is more certain, than that tliay were 
neither consulted in it, nor afiproved of it. 
However, the following queries are submitted 
to the reader. Had not the persona against 
whom the sentence was pronouiMwd been guilty 
of all that was laid to their charge? Was not 
Mr. Cargill an approved minister of the gospel ? 
Can it M said that kings and princes are not 
enb^ to the censures of the church ? It is 
\,plaia tlie church of England approves of the 
exeommunication of royal persons if they de- 
aervtyt, a» may be seen from their bonitlies, 
whit# are refsommended by the 35th article. 
Thus, in that homily of the r^bt use of the 

^uieh^” part 8 , it is said. [Edition pru^ at 
London 1067, pi 178*3 ‘ And, according to 
Ihia example of oar Saviour Christ, in the pri¬ 
mitive cburdi,which wee most holy and godly, 
and in tlie wh^ due dnciplioe, with soverily, 
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unto febolUon and diaobadience, ^to the gmat 
scandetl and, disadwantaoe df the Protestant 
reformed religion, tlie pridessors and pieadiera 

was used against the wicked, open offonders 
were nut safleFed once to enter into tlieAouse 
of the Lord, imw admitted to common pfayer, 
and the use of the holy mrameiils, wilh o&ier 
true Christians, until they 1^ done open pi^ 
nance before the whole ebaroh. And this was 
practised not only upon mean peraens, but also 
upon the rioh, noble and mighty peroM, yea, 
u|ioa Theodosius that puissant and mighty 
Emperor, whom, for committing a grievous 
and wilful murder, St. Ambrose, iSshop of Mi*^ 
bn, reproved sharply, and did also exoomma* 
nicate the said Emperor^ and brought him to 
open penance. Ana they that were so justly 
exempted and batiisbetl (as it were) from the 
house of the Lord, were taken (as they be 
indeed) for men divided and separated tiom 
Christ’s church, and in most dangerous estate. 

^ Yea, as St. Paul saith, even given unto SataU) 
the devil, for a time: And their company was 
shunned and avoided by all godly men and 
women, until such time as they, by repentance 
and public penance, were reconciled.* Here 
then is the excommunication of a puissant and 
mighty Emperor, and his being brought to 
0 |>en penance, approved of by the church ol* 
England. 

Prom this the reader must judge for him¬ 
self, how ill it becomes the Ingh-flyera to make 
the Torwood excoinmunicatioii a matter of re¬ 
proach to all Presbyterians, even u{»on the sup¬ 
position that they had apjiroved of it, and wbe-j 
ther that action was so unprecedented as some 
would represent it. And for tlie formality and 
seasouableness of it at that time, 1 must refer 
him to what Mr. Cargill says himself, and to 
his own redection. 

Next Lord's day, Mr. Cargill preached at 
the Fallowhill, in the parish of livingstone, 
and, in the prdace, said, ‘ 1 know 1 am and 
will be condemned by many for whoi 1 have 
done, in excommuaicatiiig] those wicked men; 
but condemn me who will, I know i am ap- 
proven of God, and am persuaded tliat what I 
have done on earth is ratified in heaven; for, 
if ever 1 knew the nund of Gad, and was clear 
in my call to any pieoe of my generation-work, 
it was in that; and 1 shall give you two signs, 
whereby you may know 1 am in no delusion. 
Ifit. If some of these men do not find that sen¬ 
tence bin^ng upon them ere tli^ go off the 
stage, and I& not obliged to canfiaw it from 
thw terror, and to the afirightment of others. 
9d. If these men die the ordinary death of 
men, then God hath not spoken by me.* The 
first of these was verified in the duke of Rothes; 
and the second in the remarkable exit of most 
of* those wlio were excommunicated*** 

Mr. Laing, afiter obsemngof thisoxcoramn- 
nioatioo, that though ludicronsat preseaw, it was 
Ml the time of its denanobtraii, « of adeep and 
inderdde improssion on the wfaob sect, proossdi, 
** Wbfiewejpity ordmido tfaek extravi^aBcs, 
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of ihe some, so much declaireii against, 

an^'ho Aefe* pleaching and wreitting boving ex- 
prest tber detestation of such ofniiioDB and 

it is difficult to condemn them entirely for dis* 
oimng a goremmcnt under whidi they had 
enjoyd no reciprocal protection, hut by wbioh 
thev were nniforml^' persecuted and pro- 
scvibeil.*’ Vol. 4, p. 108. 3d Ed. 

Indeed, there can be but little reason to 
doubt, that of the vast numbers who would 
not acknowledge the king’s authority, many 
were induced to .that resolution, and many 
wore confirmed in it by Caigill’s sentence. 
V4ry numerous were the prosecutions for that 
offence: And it is curious to observe bow of 
different individuals who were judicially ques¬ 
tioned as to the authority of the king, some with 
different degrees of boldness and ]ierem|ttori- j 
ness denied it, some answered evasively, some 
prevaricated, and some submitted to acknow¬ 
ledge it. Ill this Collection, the proceedings 
under a few of such pnisocutions are reported 
at large from the Scots’ Itecords, and a few 
others are mentioned in notes. 1 will here in¬ 
sert from Fountaiiihall two short reports of 
«iich cases ; 

« October 1, 1681. Colonel Gage, com¬ 
mander of a regiment for the king of Spain in 
Flanders, called the duke of York’s regiment, 
having desired from the duke some of those 
W'lio were prisoners on account of their religion 
and fanaticism, to be sent away with him, as 
soldiers to fill up liis number r The duke called 
a council for that effect, and six of them, 
viz. Forman, Garnock, liapsley, Stewart, 
Farrie and Russel, the most of tliem young 
fellows, were brought with a purpose to sen- 
tence them to be delivered to him ; but they 
did so misbehave in declining the king, the 
duke of York, and council, and speaking such 
notorious treason, that it altered the council’s 
mind; and instead of sending them away, they 
ordained tliem all to be pamidied at the crimi¬ 
nal court for treason.” 

October 7. At Criminal Court, the six per¬ 
sons mentioned supra were paunelled for trea¬ 
son, on their declarations they had made before 
the privy council on the first current. The 
king’s ativocate being in Angus, sent over a de¬ 
putation to me to pursue, as his substitute, 
in that cause; hut God so ordered it that 1 
' WM freed, and sir William Parvis cosed me 
of the office. In fortification of what they 
aaid before the duke, and the council, they 
led tlie clerks and macers of council us wit¬ 
nesses, who deponed, that upon tlie matter, 
th^ ultereil those or the like words : “ They 
declined the king, and denieil him to he their 
lawful sovereign; and called him a tyrant, 
and covenant-breaker,** And Forman had a 
knife with Ibis posie and insciiption graven 
on it: This is to cut the threats of tmuts; 
and saul,^^ if the king be a tyrant, why not 
also to cut his throat, aro if they were righteous 
judges they would have the same ^ their 
■words, like Buchaiman’s motto, borrowed 


I practices committed by persons, and owned by 
wreittars of the Roman profession, ye also' 
teaeh your dissiples to dye for that which ye 

fi’om the great Emperor Trajan, < pro me, sin 

* uiereor, in me.”-Garnock having, at q 

committee of council, railed at general Dalziel, 
catling him a Muscovia beast, who used to 
roast men, the general in a passion strimk him 
with the iiiotnel of his shable on his face, 
till the blood sprung. Garnock gave\iii a 
testimony and protestation, all written and 
signed with his own hand, railing them all 
bloody murderers and Papists; and charging 
all the parliamentera (as he called tliem) 
quickly to reverse and disannul their wicked 
laws they had made, and that Popish test they 
had been taking, and to put away that sinful 
man (meaning the duke of York) or else the 
jadgmentsof God were ready to break upon 

the land.-Lapsley was wiser than the 

other five; for he owned the king in so far as 
he owned the covenant which he swore at hia 
coronation at Scoon, and would neither go 
back nor forward, nor say any. more ; so they 

I not being able to reach his life, the diet was 
deserted against him, and he was sent back to 
the thieves hole, to be fettered again ; but 
while they were on the pannels the boits were 
taken off them, so non dicebant causam ex 

* vinculis.’ Bdbre inclosing the assize, they 
gave in another paper, subscribed with all 
their hands, charging their blood on the judges, 
and summoning them to answer at God^s tri* 
burial, and reflecting on their unjust and bar« 
barous dealing with Mitchell, Messieurs John 
Kid, and King, and alledging Mr. John 
Ellies, for pursuing them, died with horrors, 
and for killing .Taines Lermonth only for be¬ 
ing present at a field conventicle, wliere a man 
was killed, &c.—^Thir five were found guilty 
by thejuiy, and condemned to be hanged in 
the Gailow-lee betwixt Ijeith and Edinburgh, 
on the 10 th of October; their heads to be 
struck off, and set up upon pricks upon tlie 
pleasance-port of Edinburgh ; and Forman’s 
hand (who had theioresa'id knife,) lobe cut oflT 
alive: all whicli was accordingly done ; and 
they dieil olistinately without acknowMging 
any feult, or retracting their errors, or allow¬ 
ing mioisters to pray mr them; but reviling 
and condemning their jnd^s, aud all tliat 
diffened from them. Their bodies were stoUen 
up by some of their party from under the 
gibbet, nod reburied in the West-kirk-yard. 

October 11 , 1681 . The duke of York 
called a council extraordinary, to send away 
four more of these unhappy people of so de¬ 
luded principles with colonel Gage, to Flanders. 
When tliey were bi*onght in, they began in 
that same very strain and dialect w ith tiieir 
neighbours, who were but hanged the day be¬ 
fore : but the duke caused hastilv remove them, 
that they might not also hang themselves with 
their own tongues.” 

Mr.Laing, vol. 4 . note IV'’. calls this the only 
instance, which be lias found of an equivoou 
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dtuft and ahim t9««nie« and ye bein^ token and 
axantified iii:preacn^e«f iiis. royall hinhnaBs, 
hia mi^edly^raig^vetaiiussioii^ * and rar^ of 
Pdvie CoditcH open the fyfiaoai ®f July, in- 
atanty anent y<mr treaaooahle praotien and 
-annetplea above mentioned, ye the anida Mr. 
Donald Carmll, Mr. Walter Smith, and Mr. 
•Jamee Boig.haFe most treaacNiablie denyed and 
^fSOiFoed iii4 king’s miyesties authoritie, as 
none established, declaring that ye are not 
^obleidgcd to obey H, and ye the said Mr. Walter 
Smith does expresslie disown the king’s autbo- 
ritie aud |H»wer in tnakeing of jud^and calling 
r>f parliaments, asserting, that if ye should 
owne the same, ye should own the takeing 
away of year own lyff, declairing it therby to 
be your opinion, that the owneing the king’s 
autlioiitie is as mat a crjrme as self murder. 
And ye the said Mr. James Boig did refuse to 
signe your declaration emmitted befor the 
dounciil, and that because it would supplye 
ane acknowledgement of the king’s authoritie 


humanity in the duke’s administration, which 
therefore it would be unjust towards his cha¬ 
racter to suppress. * 

<( December 11, 1682. At Criminal Court, 
tlii'ee Botbwcl-bridge rebels, called Cochran, 
Findlay, add Robertson, are pannelled for 
being there, at least for disowning the king’s 
authority, and calling him a tyrant, and re- 
fusiogto call Botbwel-bridge a rebellion; they 
-were sentenced to be hanged oti the i5tli De- 
jpember. Robertson said boldly to the king’s 
adrocate, that he was maintaining no more 
than what he liad sworn to in the test; for by 
it, they'had all sworn to Knox’s old confession 
of faith, and so by it were bound to suppress 
tyranny as wdl as he.” 

As to this see what Fouhtainhall (1 Dec. 149) 
says in bis account of the proceedings in the 
parliament of 1681. « 

In the act of this parliament, anent the as • 
sertiDg the succession of the crown, these 
words (which are twice repeated) are Fery ma¬ 
terial, and deserve deep consideration; ** That 
it shall be treason to alter, invert, or suspend 
the next heir from the administration or the 
gOFcmment, according to the laws of the 
mngdom.” £igo, the alledgeance ceases, if 
the next heir administrate contrary to the stand¬ 
ing laws for the Protest^t religion, or seek to 
introduce Popery : This consequence is the 
same with what is deduced from the 15tb and 
25th articles of our old coufesaion of faith in 
1567, limiting our obedience to the magistrate 
while he doth the things appertaining to his 
office, duty, and charge.” 

‘ *%»eaking of the duke’s coming to Scotland, 
Sh^s (Hind let loose 161), says ** Anti¬ 
christ b^n to blaze bis bravery in the solemn 
and shameful reception of his harbinger, that 
pimp of the Romish whore, the duke of York; 
who bad now palled off the mask under which 
be had longeov^ hie AnCichriitian bigotry,” 
dee. dec. 


(which ye and nMii#lie<disqg^ 

and that to suclt a bight.as vm pot doa^fho 
least act that ye judge might iofeixetlie 
est acknowledgetiieot of that sapred 
which ye most treasonablic imd duip4te^ie 
disowne and contemn.. Lyksfis ye the-said 
Mr. Donald Cargill, Mr. Walter Slmitb, ^nnd 
Mr. James Boig have most treasonaUier ig jtoce 
of his royal! highnes, bis in^estieS high.ps^n- 
missiouer, and lords of councilt, own<^ justi¬ 
fied, and rati habit the late rebdilion atiBotb wpl. 
bridge, in June 1679, treasanablie declairing 
that they wer not rebells, bqt that they we^ in 
persuit of the truth, and that it as ku fuli, and 
that they rose in ther own delenoe, and ye f^ie 
said Mr. Donald has confest that ye preacMd 
at the forsaid conventicle holden af Torwo^, 
in October 1680, but most treasonaklie de~ 

I Clines, and retiises to answer whither ye did 
excommunicat the king ther ur nut, upon 
pretence that it is ane question aneut ane eede- 
siastic matter, and the council! is a civill judl- 
catorie, treasonablie thereby declining the judg- 
> ment and jurisdiction of the king’s mmestie 
and his council], and ye the said Mr. Walter 
Smith has most treasonablie declared that ye 
think the reasons of the king’s excommuni- 
cation just, particularly his reafKin, viz. because 
the king is still working for the coininaoding of 
armes to destroy the Lord’s people, who wer 
standing in ther owne defence tor ther privi- 
ledges and rights against tirannie, oppressions^ 
and injuries of men, and for tlio blood he has 
sh^ in fields, and on scaffolds, and in the seas 
of the people of God, upon the account of re¬ 
ligion, which ground of excornmnnication is 
both most false and treasonable, and ye most 
treasonablie decline the iudgmeat and juris¬ 
diction ofonr soveraigne lord, and his councill,^ 
in sayeing that that matter onght not to be 
judged by the councill, but 1^ ane ecclesiastical 
judicatone, and ye the said Mr. Donald Cargill 
and Mr. Walter Bmith, hare oft and diverse 
tymes conversed, barboimd, and intercom- 
raoned with the bloodie and sacraleg^s mur¬ 
derers of the lute archbishop of 8t. Andrews, 

S irticularlie with John Balfour of Kiuloch, 
enryions, sons to Uenryaoo in Kilbrachmont, 
and James Rusnil in KeUe, in sundrie places, 
pajticalariie in Holland, and at a field conven- 
ticle boldew at the common of DeFan, upon 
the day of June last, wher ye the 

said Mr. DonaM Ctroill took npon you to 
preaidi yoor treaaonaUe and seditious ooctrin^ 
and ye the said Mi*. James Bqig has treasanably 
owned and adhered to the treasonable paper 
above mentioDed, called the Sanqnbor DecLuu- 
tiun, in the haill head and articles thereof, 
having vead it over, and having sain and read it 
formerlie as ye confesse, and ye the said 
Mr. Walter dues also owne and adhere to* the 
samen with a certain glosse and interpretation 
of your owne, but most treasonablie oonduds 
that he oertaiolie knewe the king is ane usurper, 
and ye wish he wer not a tyrran, thereby oon- 
cludingthat heiq a tyrran in your opinioD, 
and that ye aresorie be is wo, and tho’ aU oi 
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3 ^ 11 ' ihift to tiMirer anent -the mvrdor com- 
initiod upon the late ercbbiebop of ^ Ao- 
Arew’e, ^et ye the eaid Mr. Donald does assert 
Arid opftinlie avowe the dimnable and jesuiticali 
docti^ of privat assassination and murder, and 
aavs that a priTat man having a call, may law- 
Ivltie kill, and instances the ^case of Phineas* 
and Jael,*!* a[K>n which consideration ye say ye , 
oannot give your sense of the archbishop’s 
murder, thereoy insinuating that the murderers 
hade a call and did murder lawfullie. Of the 
whilkrtreasonable Crynu'S abovenientioned, ye 
and each of you are actors, art and part, which 
being found be anc assize, ye ought to be 
punished with forfaulture oi lyff lands and 
goods, to the terror of others to commit the like 
Kercdter. And ye the saids Wrii. Thoiiipsoii 
and Win. Cootiull, arc indy ted and accused, 
that wher notwitlistanding be the laws and 
acts of parliament above-mentioned, yet ye 
ahacking otf all fear of God, respect and re¬ 
gard'' to his majestie’s autlioritie and lawes, 
have presumed to ryse and joyn with the for- 
ffaids robclis in ariiies, at Duthwcll-bridge, in 
June 1679, and continue with them com- 
luitting all acts of hostility, rebellion, and high 
tmson, till they wer defate, and sicklyke, you 
did U|H)ii the day of il assist to 

taking of two prisoners furth t»f Airtli, 

* See Numb. ohap. xzv. 

t See Judges, chap. iv. 

X'Sic in Grig.—Many passages in the Re¬ 
ports of this and other Scotch eases inserted in 
llitt CoHection, exhibit proofs of remarkable 
carelemness and incorrectness in the Records 
uf Justiciary from which they were ti'anscribcd. 
Afr. Hume, in his valuable and instructive 
CiMmnentarieB, has mentioned many instances 
4>f imperfection in these Records. The fol¬ 
lowing 1 have mned among otliei'S : 

It appears tliat certain commissions of judges 
are inserted in the books of a<^ournsl, as if 
dated' at the times of their entry, which are 
aomedays later, than the true dat(.« of the com- 
■ ntiasioAs. See of Description and Punishment 
af'Critiies, vol. 1, pp. «. 17-. So he mentions 
inatances of abridgment and mutilation. See 
of Desertphon and Punishment of Crimes, 
vot 1, pp. il49,9d0, Of Trig) for Crimes, 

wol. 2S5. SdP. 416. So omis^oiis. See 
. Description and Punishment.of Crimes, vol. 1, 

233. 254. S55. Set omissions of the whole 
uheL Seri .DesoriptUm and Punishment of 
Crimes, vid. f, pj 351. Trial ior Crimes, voL 
1, pp. 9S. 102. 417,418. And omissions of 
some of the libels, where there were more tlian 
one, see Trial for Crimes, vol. 2, p. 335. So 
OmissloiM of the whole Records. . Description 
and Punishment of Crimes, vof 1, n, 384- So 
Dmission of Arguments and liit^iocntors on 
disputed points. Description and Pnuishment 
of Crimes, vol. 1, p. 439. TriaPibr Crimes, 
vol. 3 , pp. 149. 169, 160.109. 181,. 182, 183. 
334 . 424. So the insertion of only short notes 
gf a libel. Trial for Crimes, vol.^^^ p. 45. So 
want of uniformity fo the Rfoorda ag fo the in- 

VOL. X. 


who werinquimad for tber to the 

•aid rebeOion. Lyke as both ot‘ you have die* 
owned and dedined the king’s sacred 
and his anthoritie/yethe said William Thon^ 
son saying that ye would not buy your lytt'at 
so dear a rate as by Mying God save the kings 
and ye have declaired it wi lawliill to kill foe 
officers of his majestie’s anny, as it is lawfuU 
for Ijis majcfstie’s-judgestoexeciltjastioe upon 
rebellious traitors like yoursdl^ whom ye oali 
the people of God; and ye the said WilJiaia 
Coothill has * most treasonablie declaired that 
ye think the king deserves to dye because he 
has brockeii the coveoaut, anif presses other 
persons to doe it by bis forces, and baa most 
falslie asserted that lie has caused take the 
blood of many upon that adtsount. LykeaS ye 
have most blaspliemouslie declaired, that those 
who murdered the avchbishop of St. Andrews 
liiide the glorie of God befiir ther eyes, in that 
act, the whilk crymes ye have not only con¬ 
fessed in presence of his rnajestie’s privie coun¬ 
cil!, but also in presence of his royall highnea 
his majestie’s high commissioner, ami lorde 
of priviu councill, upon the 12th of J uly instant, 
and of the wliilk eryines above speciht, ye and 
ilk ane of you are actors art' and pail, which 
being tbund be ane aasyse, ye ought to be 
piiuishad with the painea of death, forfauHure 
and oontiscation of lands and movables, to foe 
terror of others to commit the like herefter. 

Pcfiewer, —ISrrGeoige M’Kenzie, of Rose^ 
liaugli, our Soveraigne"Lord’s Advd^te. 

Jlis Majesties Advocate produi^ed tbs Indyt- 
meiit and Precept, therupon deulie execut and 
indorsat, togither with ane Act of councill, 
wherofthe tenor followes; Edinburgh the 19t|i 
day of July 1681, his royal! highoes hit ma¬ 
jesties high commissioner, and lords of pnviw 
cuuucill doe hereby give order to his majesties 
advocate to persewe a proces of forfauUure be^ 
for the Lords Commissioners of Justiciary, 
against Mr. Donald Cargill, Mr. Walter Smith, 
Mr. James Boig, William Thomson, and Wil • 
liam Coothill, prisoners, for which these shall 
bcluBwairaDd. Extraelbyme, Pa. Memzies.” 

The Lords finds the Dittays relevant, and ra- 
mitts the same to the knowledge of the ^izi' 

Assize. 

Hugh Blair, vintner. 

John Aitkin, goldsmith. 

James Gmhaiu, vintner. 

Robert Miln, mason. 

John Colendar, smith. 

Alexander lsa<^, plumber. 

Mr. Alexander Robertson, brewer. 

sertion of particular matters. Trial for Crimes, 
vol, 2, pp. 166. 166. 171. 180, 186. 211. 
Moreover, it appears that during Mime periods, 
the Recorjjs are ^ot extant. Stc Dost nation 
and Punishment oi' Crimes, vuJ. 1, p. 441, 
Trial for Crimes, vol. 2, pp* 46. 100, 1(J2. 
143. 343. 
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€ 4«« tHiiA j^iii 

upia A1|npBW« IvTTCafcT* 

mmrn 

lai^ kHeNI^ 

ii|ie^^€irDickshnn^ meixhant. 

'^iidrew Johnstoiin, stabler. 

The Assize lawtiiHic sworn»', no objection in 
Aie ooBtrair. „ , . , 

His Majestiw Advorat^ tor Pi-obJition, ad- 
doce<l the pnriHirs Kxaraiiiatioim and Decla- 
mtions, wheioi'thc tcrit>r follower: 

£DiNBrRni*, the fv fteinl of Juh » If-ftl. In pre¬ 
sence vt’ li’f. rhyail higlitu h, bis majesiies 
hig'li coiimiissioiter, mid Lords ot* bis ma¬ 
jesties Prii it' (’ouncill. 

The ExAMt>’\TT(*N of ]V|r, Donald 

IVisoiier. 

Mr. Donulf Cur:-PI brine t\aiiiined and 
intrro^rif if he ov/ne*; t'l? king‘’s autlionlic, 
and tlu: kinQ' as iiis prince aissivcrs 

as tl.'c m.'ifristrates a"ih .l ine i? nom? esla- 
blkhc'! by the act of merit, «ucni su- 
preiiiacy \md cxtdanutM'ic ;ut, be dci.y's the 
same. Iteinj; inti*roi.;at if hr f»\vnsthr kin{> as i 
bis lawful prince, I or no, rt>ra tf) any j 
other answer then as aforsftid. Heinii niieroi^at | 
if he keept a ntiriv jit Toiovvood’iii Oc- j 

lolwjr ld8<>^ cou^cbics iie j i.iuditti in tUt Tore- j 
wood in llic tic.ibs I ii';i d be *"’ * j 

comiiiunicnt ibr l:in^ iiirr, ibcil qiie*^- j 

lion being’a question rnririie am m . n* <i tT»c- j 
siaatict'ill matter,drcl'iijts that he c annoi , 

it belbr the rounrill beiTio’a r:Vjll jadicatiji’e, j 
arid that he M'iis conteiit piiviolw- to ! 

acconiit of all the reasons, of all bb e ^couiiiiu- 
riications that he c*\er rnaue or pixiiiunccd; 
being pressrdloaiUrcCimj^ner ,l rrriO,rc*hi*’.os 
to make any farder anisv^t r. Deiii'jf iiilcroght 
vv hen lit* sawe airy of those w ho hilled the avch- 
bishup, or kucwe'auy tiling of the intention of 
ilodag it Kfor it v. as done, dedaires he knewe 
nothing of the intcnfion he.h.r it v. ns done being j 
th» Hitt Gliwgouc, and ciMiloasts he knew Bid- i 
tour, f leiiryson, and Jtiissiil, but think;'- ho did 

‘* 111 parliament iberu va. a i accasatiou 
fiunlslit d against flrC !:jI g h, auvocute. Imo, 
For 1 ejecting Iii»li!y on the pnrliamciit, by 
saying he saw sceti.ious Bothwcl bridge fices 
Hitting as meiabtis 4.f pailiaincnt, w’*vto''.s he 
alledged, he qioke i nly upon a siq poniioii, if 
the burrows had Iduily to chiise I'^honi they' 
please to n present them, factious and dish y al 
persons might prevail to pet thenisehes cl -t- 

ed.-Bnl 1 hope, ere tiny entered, they lo- 

liovcd to Uke the oaths* of 'ahc-dgeance, f v/ne- 
inacy, &c. 2do, He was rircuscil for .‘.ayiM-j; at 
the trial of Mr. Donald Cargdl, on the i: 1 of 
July' last, that the permitiing the common peo¬ 
ple to read the scriptures did more ill than pood: 
Which Was a bla'-fphcnrious popish error.’* 1 
Foimtaiuliall's Decisioas, i;ih 
1 


not see Balfour uf Klnlooh, these two yt^rff, 
but did see the other two within th^ twelve 
inonthi or thereby tO the best of tus know¬ 
ledge. llie oofipie of the sermoii alh^dged, 
preached be him at Torwood, being nM'Oduced, 
and he aekeil if that wus the coppio theieof, ile* 
eyres a ty me to consider thereof befor answer, 
iMfiiig interregat if he thinks the ryaeifig ni 
Bothwelihridge was a rebelKon aj^inst the 
king and his authoritie, declaires he ownes de¬ 
fensive urines in case of necessity and tliioks 
those that ros<> at Bothwcl bridge wer not 
rebelis, and that he thinks they wer opprest 
and rose in ther own defence. Being interogat 
if he was ivjtfi those was in armes, at 
AirdsrnoRso, ret uses to answer, and dosyres 
I It may^ hr made out agaiiiest him. Being in- 
j terotrat if he was witli these w'er in arioes 
j ai Hothwd bridge, he makes the saniP answer. 
Being interogat if lie was at the emitting of tin 
DeciaralMin atSanquhar, denys ho was. Bein^ 
inttTOg.it it he hade any' accession to the ilrawc- 
uig of that declaration or penned (he sanie, 
refuses to give answer thenipon, but declaires 
lie did not «(?<i it till cfrrr it was- pi'OcIairiMvI. 
Being interogat nnent that paper called the 
Declaration nt Sanquhar, and if he ownes the 
principles UicTeiii contained ; refuses to muko 
answer and diNyrcs a tyine to consider therof, 
not that he is unwiliing\i|>oii lyiiie give n liitn 
to dc(*lairc his juduineiit llierupoii. That paper 
<*alled the Fandlirk’s IScv.e Covenant or Car- 
gill’s Covenant,beingaUo mid to him, and being 
inipn?gal if lie owms the principles therein 
contoiiMMl, makes answer as aforsaid. Being 
mtcn*pai if at his preaching at Torwoodliead 
In'; let lure was upon the 21 Ztk, 2r>, 2G, and 
27, V.; Cdiilcsses it was so, being interogai 
wlier his text was to his sermon, declaircH he 
renicmhers not. Being interogat if he thinks 
the killing the archbishop of St. Andrews, wa.s 
a murder, declaires that he cannot give liis 
sense tlicrof, hut declaires lliul'the scripture 
sayes the l^ord giving a call to a privat man to 
kill he might doe itlaw'fulhc, and instances the 
case of Fliine:i.s and Jaei. Being interogat 
whither he thiiikt. the king by his fulling from 
I he covenant li.is lost his civill right as king, 
he ilecinircs he thinks it a mutter ecclcsiasticall, 
and cannot answer but that he is not ohleidged 
to obey the king’s government as it is iiowe es* 
tublisHcd, by iTie act of suprcrnacie. Being 
interogat wlirr lie was the night befor, and 
eller he was at Queinsferrie, declaires he does 
not niu\e remember, but being it may conceme 
others, he thinks he is not obleidged to answer. 
Bring interogat when he was in Fy'ft; confesses 
lie was ther upon Sunday was a twentie dayes 
or a month and preache'd in Devan common in 
the fields. Being iiiteiTOgat . if any of tlie 
lienrysons, sons (o Henryson, tennent in KiL 
hracliDiont, was present at that inciting; con¬ 
fesses ther was one John fienryson ther, but 
whose son he i'l, he knowes not, he thinks he 
was a man about tbrettie years. Being inte¬ 
rogat when Ik* was in Btiricn shire, or Craig- 
made, declaires he was not there these twelve 
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iHonethB, dcuys be wae in Angua 4lieae tbtee 
<}r four years past 

Sic SulnqribUur^ D< Caboiuu. 
€h. *Maixlano, I. P. D. 

' f 

Lojnburou, the 19 th July 1681 . In presence 
of bis royall bigbnes bis majesties high 
commissioner, and lords ol* privie council. 

Mr. Donald Cargillf being called and examin¬ 
ed, if he owned his sermon preached atTorwood, 
in which he excommunicats his majestic, and 
his royal liigbnes and others, and if he ownes 
the excommunication cf the king, and doeing 
of it under the name of Charles Htewart, and 
as a tyranne, answei-s if ther was ane excom- 
raiinication, he could not answer for it, but be- 
for ane ecch^siastick court; it being ane cccle- 
siastick act. Being asked if in that excurnmuo 
nicalion, he named his rnajestie under the 
name of Charles Stewiirl, and as a tyrane ab¬ 
stract from the exc^niinimication, refuses to 
answer. Being interof^at, if he <»wnes the prin¬ 
ciples spe(’ilit,’in the paper railed (Jargill’s Co¬ 
venant, and the; words thcrin related, dc- 
claiiTs he has not yet hade Midicieijl time to 
conridcr therol*, ami cannot answer. Being into - 
rogat, ifhc ownes these, principles mentioned 
in that (taper called the Dedarution at San¬ 
quhar, and if he sawe it befor it was pnbKshed, 
fo the firs; will not’ answer; hut deelaii’s he 
did not see that Declaration htdor it was (mb- 
lisbed. 'fbesixt article of that paper t'Jilled Car¬ 
gill’s Covenant bi mg read to hiin, he rduscs to 
make answer. Being inlerogat who was the 
author of that paper, atid who vrrott it, refuses 
to answ'cr. 3Ir. Donald f \'iruill det Jairs ht pre¬ 
sence of the jiistiees and assyse, that the word 
explariatoric in his conl’ession is to be iinder- 
sbiod thus, tliat the act exiilaiiiing the king’s 
supreinacie, gives him’ a right to the antho- 
ritie of Jesus Christ, and that supreinacie 
given by act of parliament is against right. 
Mr. Donald Cargill fanlor deelaii e<, that those 
that rose m arms at Rothwellnidge were not rc- 
bells, and that they vver raised hy oppression. 

Ch'irks MaiUand^ of llaltoiiii, lord The- 
saurcr Dejuit, having heard a (Joniession, em- 
mitied by Mr. Donald Cargill, parn)al), in (we- 
sence oV the |»rivie council, vvreilten hy 
Hugh Steinson, and suhscrihed l>y the said 
>lr. Donald, and hy the d.eponciit as pre¬ 
sident of coimcill, depones that he did by 
warrand of his royall highiics, and lords of 
pitvic couiicill, as then jircsidcnt of coimcill, 
examine the said Mr. l>onHld Cargill, upon 
the interrogators mentioned in the said con¬ 
fession, and depoiis, that the answers made 
unto the saids interrogators wer trulie ami 
rcftllie etnroilied, and made by the said Mr. 
Donald as they are sett down in the said paiier 
above mentioned, signed by the pannall, and 
the dcjionent as president, and wreitteii fu' 
Hugh Hteinson, and this is the truth as lie shall 
answer to God. 

Sic Suhscribitur, Charles Maitland. 

Uugh SUivinsout uuder clerk to tbe councill, 


cited ma witaeea^netMr. Ooaald 
iipou tlie ahorewreitttsn ConftfisiQii, 
be him bef^ tbe oouocW, and the d^f>^ 
having read over the aaid CoufeaBion, as Mr. 
tHooald €$^gill eomiitted the same, be depons 
it is wholUe bis hand wreitt, and that it was 
emitted by him at thecounciU table, and the 
bail] interrogators, and answers tlierto are 
truth to the best of his knowledge, and that the 
margins and amendiaments wer made by the 
said Mr. Donald’s sjieciall ordor, upon reading 
over the confessions befor the councill, and this 
is the truth he shall answer to God. 

Sic Subscribitur, Hugh Steivinsok. 

His Majesties Advocat for farder probation, 
adduced the witnesses efter deponing, viz. 

James Hamiltoun,in Hamiltoun,called Nepos, 
aged furtie three years, maried, juirged and 
sworne, depons lie saw Mr. Donald Cargill 
several tyines ryding in armes with the rebdls 
ill Hamiltoun and Hamiltoun Muir on a gray 
horse, betwixt the attackqoe at Dromcloge and 
the (lefato at Bothw'clbridge, and that he hade 
sword ami pistolls, and iUrdcr adds that to the 
best of his knowledo-e, the said Mr. J>onald 
was at the croce of Haniiltouu, at a proclaina-' 
lion cmmiltcd by tlic rebells, aud this is the 
truth, as he shall answer to God. 

Sic Sttbscnbilur, Jas. Hamiltoun. 

(ravin Wooi, sou to John AVood, in Smid- 
(licsyd, aged twenty years or ihereliy, uninar- 
ried, |)urged,aml sworn, depons, he sawe Mr. 
J)(iiiald Cargill iii company with the rcbells,ryd¬ 
ing on Haiiiiltoun Miiir, on a gray horse, in 
:jrui{'s, and Jieard him preach to the lebelJsiii 
the park of Hamiltoun, at the back <»f Mr, 
Janu'.s Naesmith’s yard, uithasword about 
birn, dcjioii.s, this wus a week before the rebells 
defate at Botliw elbridge, and this is the truth as 
he shall answer to God. 

Sic Sithscribitur, Gavin Wood. 

His Majesties Advocate adduced against Mr, 
James Boig, his Confession eller speciiit; 

EDiNnuRou, the 15 JIlly, IGBl. lupresence of 
his royullhighncs, his majesties high coiii- 
inissioiier, ami lords of his majesties privy 
council. 

The Ex-amination of Mr. James Boig, 
I’risoner. 

I\Ir. James Boig^ sou to James Boig, raer- 
chand in Edinburgh, beiiigexaniiDcil,cpnfesses, 
he was Liken in the company of Cargill, dc- 
claire.s, he ownes the (uinciplcs of lliese that 
are pei'bccul for the truths of God, ami those 
people, Ihiil were beat at Bolhwcllbiiilgv, 
were the jicople of Cod, and were li iglituig 
for (iod. Being inteiogat d he owned tlie 
ryscing in aimes at Bothweibridge was law- 
full, he declares it was lor llie dei'cnc.e of the 
truth, and that it was law full, and tin i <hes« 
aie liis principles. Being Jiitc*i’»g‘il^ 11 he 
thinks tbekiUiug of the archbif«ho|»ot St. An¬ 
drews was a murder, ilcelanvs, he ihiuks he is 
not to answer lor the actions ol otb^t'• 
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deolairc^Jieottnefi Uie dedaratiou at Sanquhar, 

astl bHK stseu it in firuit, a»fi has 1*68(1 it uver, 
aiul thi^aame heiiijf read to him, he owncs it iti 
council!, ill all the,heads and articdes thereul. 
Beio^ deayrcHl lo siffiie ii, h<* declares, he cdiild 
iiot'doe it,rbeoause i( were ane acknuwledgpnent 
ot* tUe km^’s aiillioritie, which lie disownes, 
bisdoiiiu (d'it would im|*ly a contradiction. 

Sic Sub^cnb.lurf C. Maitland. J.P. D. 

Mr. Jaws Bniii having heard a Confession, 
emiiiitled lie him, ii|iun the fyiteiiit of July 
instant, in prasenee of the lords of privie 
coiiricill, read to him, he confest, jiidiciallie in 
presence cd the cotHtuissioners of Justiiuary 
and assysp, tliat he hade made the said Coufcs> 
aion, and declairea that he yet mvnes all the se¬ 
veral I prineijiles, expressions, apd words, men¬ 
tioned therein. VVhereupon his Majesties Ad¬ 
vocate took instrumeiiU, and repeited his Con- 
iession, made ;n presence of the coiniuissioners 
of justiciary and assyse, as a probation of the 
iudy tiuent raised against him. 

Majesties Adi^ocat adduced ap^ainst Mr. 
‘Walter l^uiUb, the Probation under-wreitten. 

£dinbukgh, the fyileint of July, 16Q1. In 
presence of his royal! hi^hnes, his ma¬ 
jesties high cominissioner, and lords of 
his majestie’s privie councill. 

The Examin.ation of Mr. Walter Smith, 
Prisoner. 

Mr. Walter Smithy son to Walter Smith, 
in the parish of St. Nineaiis, in Stirlin- 
hiqrre, interogat howe loi^ he has 

hem a frequenter of Mr. Donald Cargill, his 
company, and has heard him in the fields, 
declaires he bus heard him sevin years ague, 
and severall ty nies within these twelve moneths, 
and heard him at Devan Muir, latlie in Fyfl'. 
Being interogat if he was at the conventicle at 
TorvM>o|lheao, in October, 16110, coulessesbe 
was tber, confesses, he beard the kii^ and his 
royal highues excoiuunicat^her. Being in- 
terogat it he was at Sanquhar, wher that de¬ 
claration was evujuiitted, at tlie croce thereof, 
refuses lo answer. Benug iiiterogat if he thinks 
it lawfull tp ryse in ariiies against the king or 
Ills aiithoritie, upon any pretext, declaires, he 
thinks it not lawfull to ryse against lawfull mi- 
tlioritie. Being intei'ogat il ho owue^ the king’s 
Buth(>ritie, and that his authoritie is lawfull, 
declaires he cannot acknowledge the present 
authoritie, the king is nowe invested with, and 
the exercise thereof, being now invested with a 
■upreiuacie over the church. Being interngat 
if be was at Botliwelbiidge, refuses to answer. 
Being iuterogate when he saw Janies Russell, 
one of those was at the killing of the arch-* 
hishe|i of St. Andrews, declaires, he saw him 
at the Conrenticle, Jatiie at Devau Muir. Con- 
that about a twelve moneth since, he 
aawe Bat^ur of Kinloch, in Holland, declares 
he knowes Hmvsoo, who is said to have hein 
at the killing of the arch-bishop of St. Andrews, 


4f Cai>^giffmtit otien, [$88 * 

but did .not see him MIe, Being interogatjf. 
he thinks the king’s ihUing from the covenant,* 
louses him from his obedience, and the king 
loses iliereby his authority, lie atiswers, lie • 
thinks he is obleidged to obey, and |>ei'ibriu all 
the dutys in that covenant, conforme to the 
word of God, and the king is only to be obeyed 
in the termes of the covenant. Being iutei o* 
gat, if lie thinks the excommuuicatiou of the 
king lawfull or not, be refuses to answer,. 
Being interogat howe he liked the reason^' 
of Uie king’s excoiiimunication, declaires, he 
thinks the reason was just. The coppie of 
Cargill’s sermon being produced, and read to 
him, which he preached at Tore wood, in that 
part Uiereof, which bears these words as being 
one of the reasons of the king’s cxcoinmuni- 
catiou, vix. ** Btrause the king is still woi king 
for the commanding «f armes, to destroy tlio 
Lord’s people who w'ere standing in tlicii*' own 
defence, for iher priv Hedges, and rights against 
tyrranie, oppression, and injuries of men and 
lor the blood he has shed in fields, and uu 
scaffolds, and on the seas, of the people of («od, 
upon the account of religion,” he ownes the 
same as a just ground, and reason, of excomii- 
nicatioii, and tliink.s the excomunication and 
the reasons thereof, ought not to be judged 
by this, but anc ecclesiastical judieiitorie. 
Being interogat if he tliinks the killing of the 
arch-bishop 'of8t. Andrews was a inurdcT, de¬ 
clines tt) answer, and declaires he is not obleidg¬ 
ed to judge of the actions of other men. Being 
interogat if he owiies the king’s authoritie, and 
the(;oiincill, deedaires as the king’s government 
is nowe established, he does not owne hU au¬ 
thoritie in regard ot the supreinacie he is in¬ 
vested within eccle.siasl(c things. Being in¬ 
terogat if he thinks tlie king is invested with the 
power of making judges, or calling of parlia¬ 
ments, dcclai’es he cannot uwiie that authority 
as it is nowe established, or if he should, he 
should ownc the taking away of his owne lyff*. 

Sic Subscribitur^ C. Maitland. 1. P. D. 

Edinburgh, the 19 July 1681. In presence of 
his i-oyal highnes and lords of councill t 

The said Mr. Waller Smith, being aguiue call¬ 
ed and interogat, if he ownes the paper called 
Cargill’s Covenant, and the principles tlierein 
Guntaiued, will not answer. Being interogat if 
he ownes the Declaration at Sanquhar, and 
the principles therein coiituiiied, and the same 
being publictlie read to him, he ownes the said 
Declaration in all the pai*ticulars therof, except 
that he d(»es uot look upon those persons to be 
tlie formall representatives of the Presbitcrian 
church, us they call themselves, and as to that 
expression wher it sayev, that the king should 
have bein denudit many .yeanL agoe, ioi .the 
reasons therein specifit; be does not like the 
word denude, but sayes, that wbat the king 
hade done should justifie the people’s revolting 
against him, and except as to tnat part, as to 
the declairing of ware, says, he does not know 
if they w«r mled or in a o^^Ue to deolaire 
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wiure, and thinks that tlierbjr they intendit only 
to jdstifte'the killiii|r of any the king:*8 forces 
inAher owtioiiel’eiice, that should have assaulted 
thoin, least btlicrwayes it haire beiu es- 
teetned murder. As to tliese words, wher it 
calls the king aiie usurper, and tyrraue, he de- 
claires be kriowes certaiiilie the king is an 
itsurjier, and wishes he wer uut a tin’aht. Mr. 
Walter Smith confesses he owneili the pi-iuted 
paper, called the Declaraliou at Sanquhar, and 
desyres the word denude, luentioiied in his 
t»onfi^ion before the eoiuicill, may stand, and 
declaires tlte king is ane usurper. 

Charles Maitland^ of llalt<iiin, depons, That 
the paper emitaining Mr. V\ alter Sinitli’s de¬ 
claration betor the coiineill upon the tyfiteint, 
and nynteint of July instant, is truth, liis loi-d- 
fihip as then presnlent of the conncdl, having 
questioaed him, upon the interogalors therein 
mentioned, and the said Mr. Walter made an¬ 
swer to the same as is mentioned and contain¬ 
ed ill the same paper, and this is the truth, as 
he shall answer to God. 

iSV Snlfscribitury Cii. M mtland. 

Hugh Slriuson, under clerk to the council!, | 
depons confurmib to my lord tli(*saurer depiit, 
as to Mr. Sinitirs declarations hcfor the councill 
the dayes flierein mentioned, that the sameii is 
tmth, and was wreitten by the deponent at 
the councill table, and tins is tlic truth, as he 
shall answer to God. llunii Sitvcnsov. 

His Muj Ui/\ Advocate^ hir Probation 
against William Tiioiiisou, and William Coot- 
hill, adduced ilier owue Cuiifessious under- 
wreitten: 

>r£DiNBURGH, the 12 July 1681 In presence of 
tlie Committee for Publiet AHairs. 

W. Thomson, servant in Frosk, in Stirliiishyrc, 
confesses he was at Potliwelbridge, but has not 
taken the bond, nor will not take it. Confesses 
he assistetl to the taking of two pnsoners fiirtb 
of Airlli imprisoned by Airth, lieing interogat 
if the ryseing in ariiies at Bothwelbridgc was 
a reludlion, or ii'be ownes the kingV authoritie, 
or if he thinks the killing ot the Archbishop 
was a inurther, refuses to answer these ques¬ 
tions, and refuses to sigiie this his declaration. 
Being asked if he thinks it lawful to kill the 
oflficei's of the army, he speired at * the com- 
mittie, if it was lawfull for them to kill the 
jiTOple of God, and lay the one to the other, 
being asked if to save bis lylf he would say 
God save the king, f answers he uill not buy 
bis lyiF at so dear a rate. 

Sic Subseribitur, Linlithgow. 

Balcabres. R. Maitland. 

Elphinston. a. Ramsay. 


* ‘ Asked of.* See in Jamieson s Etymo¬ 
logical Dictionary the articles * to spere, speir, 
■pyre.’ 

f Fountainhdl yoI. l, p. 318, of his > Deci- 
* fdons,’ says, under date, December 9th 1684. 
** At Chmm^ Court, tea of these wiU West* 


William Coothill, seaman in Borrowstoun* 
nes, confesses he was taken by some of the 
earle of Mar*6 men, with two pistolls and a durk, 
about him. Being interogat, if he thinks it law- 
All to kill the king, answers the king lias 
broken the covenant, and presses otiier persons 
to doe it by his forces, and therliu’ lie tliinks he 
deserves to dye, and disownes his^^aiitlioritfe 
upon that account, and confesses he cane sub¬ 
scry he but w ill not subscry he this his decla¬ 
ration. 

Sic Subscrihilur, Linlithgow. 

Balcabres. 

R. MaitLano. 

Being farder interogat if he thinks the per¬ 
sons that killed the archhishoj) of 8t. Andrew's, 
did right or wrong in it, declaires he thinks tUo 
persons that did'it, had the glory of God helbre 
ther eyes. 

Sic Subseribitur, Linlithgow, T. P. Com. 

The saids Win. Thomson and William 
Coothiil being called befor his royall highnes, 
his majesties high coimuissiouer, »and lords of 
councill, do ad her to ther toruacr declarations, 
emitted i>elor the committie, and furder the 
said William Cuothill sayes, that not only the 
king deserves to dye lor breaking the covenant, 
and pressing others to do it, but because he lias 
caused take the blood of many upon that ac¬ 
count, and both ref use to sigue, albeit they cun- 
fesse they can wreitt. 

iS'.c Subseribitur , Ch. MaiTLAND, I. P. D. 

William Thomson and William Coothiil, 
prisoner, adhere to ther former conlessioni 
cminitted in presence of the committie of coun¬ 
cil!, and disownes the king's inajestie and hia 
authoritie. 

Eftei* leading and adduccing of the w bilk 
Probation, the Lords ordained the Assyse to in¬ 
close and returne ther Verdict, and the saids 
pcvKOiis of assyse having removed altogether 
turth of court to the assyse house, wher having 
reasoned and voted upon the poynts and arti¬ 
cles of the dittay and probation above wreitten, 
adduced for venheiiig therof, and being ther- 
with well and ryplic adwised, they ic-enlercti 
againe in court, and returned ther Verdict in 
presence of the saids lords, wherof the tcnoi 
iollowes: 

The assyse all in one voice be the mouth ot 
William Dunbar Chancellor, finds Mr. Donald 
I Cargill and William Thomson guilty of being 
at the rebellion at Bothwcl-hridge, and of tlier 
treasonablie declining of the king's authoritie. 


country fanatics, are pannellcd for adhering to 
the late proclamation against his majesty, and 
for disowning his authority. Six of them were 
so wise as to resile; the other four were so mad 
as to deny to say, * God save the king'.* three 
would have done it, bat by the pestilent society 
of the fourth were obdured; so all the fiiur 
were sentenced, and hanged that same day th 
the GaUowlee, between 4 and 5 o’clock,; m i!he 
aAerttoon.” ’ 
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and also finds Mr. James Boig, Mr. VVallfr 
8tiiiih, and William Coothill, guiltj of the 
owneingf of the treasonable priiiciules menlioncd 
ID the treasonable patier called tiie Declaration j 
at Sanquhar, and of decliniiijf the king^s ma- j 
jesties authoritie. 

'Hie Subscrilf. Wm. Dunbar, Chancellor. 

£f%er oppiningf and readings of the whilk ver¬ 
dict of assyso, the lords justice clerk and com¬ 
missioners* ofjusticiai ytlierfor be the mouth of 
Andrew Cmiin^liame, denipbkr * of court, 
decernetl and adjudg^ed the said Mr. Donald 
Cargrill, 3^1r. .lames Boijr, Mr. Walter Smith, 
IVdlium Thomson and VVilliam Cootliill to be 
taken to the market cnice of Edinbui^h, to 
morrow f beingf the tvicnlie sevinth instant, 
betwixt two and four o’clock in the efternoon, 
and ther to be hangvd on a gildkd, till they be 
deatl, and therefter thcr lu ads to be soertd 
from their bodies, and the said Mr. Donald 
Cargill, Mr. James lioig, and Mr. Walter j 
Smith’s beads to be afh.\t on the Netherbowe, 
and the Ik nils of the saids William Thomson 
and Wiiiiam Couthill to be affixt on the west 
port, and ther nnme.s memory and honour.s to 
be extinct, and ther armes to be riven furili 
and delate out of the bookes of armes, siioe 
tbit ther posteritic may never have place nor 
he able herefter to bruck or joyse any honours, 
offices, or dignities w ithin this realmc, in tyme 
6omcmg, and to have forhudt, ammitted, and 
tint all and suridrie ther lands, hereiages, tone* 
ments, annual rents, office.^, dignities, 

tacks, steadings, roumes, possessions, goods 
and gear wliatsoinever, pertaining to them, to 
our hoveraigne lord, to remaine pcrj^ctuullie 
with Jiis higliuesvin propertie. VV hich was pro¬ 
nounced for doom, and whernpon hia majesties 
advocat asked, and took instruments. 


The Last SpcEru and Testimony op the 
Ulv. Mil. DoNAi.n Carcil. 

“ This is the most joyful day that ever 1 
saw in iny pilgrimage on earth ; iny joy is now 
begun, w hich 1 smf ^haU never l»c intcrrupled. 
J see both my interest, and his It nth, und the 
surcncss of the one, and the preciousness of the 
other It is near thirty years sii.ee he made 
ii sure ; and since that time, fthungh there 
has tallcu out much .sin, yet) 1 was never out 
of an assurance of mine interest, nor long out 
of sight of iiis presence. Ho hafi^daudled mo, 
and kept me lively, and never left me behind; 
though L was oft times turning buck. D ! he 
baa shewed the wonderful preoiuusucss of his 
grace, not only in the tirst receiving thereof, 
but ill renewed and multiplied pardons! 1 have 
been a man of great sins, but he has been a God 

^ See the Case of lord Loudon and others, 
A. D. lOttdi) aud Mr. Hume’s Cuuuneutaries as 
there cited. 

f See the Case of Hackstoun of KuthiUet, 
p. 791] of this volume. 


of great mercies. And now t/irough bis mer¬ 
cies, I have a cotisci&p;e us sound and quiet, us 
if 1 had never sinned, ft is long since I could 
have adventured on eternity, through God’s 
mercy and Christ’s merits ; but death re¬ 
mained somewiiat,terrible, and that now is 
taken away ; ami now death is no more to me, 

' hut to cast myself' into my hiishand’s Arms, 
and to lie down with him. And, however it ho 
with me at the last; though I should be 
straitened by God, or interrupted by men, yet 
all is sure, and shall he well. 1 have followed 
holiness, 1 liaie taught truth, and 1 have been 
most in the main things ; not that 1 thought 
the things concerning our times little; but 
that I thought none could do any thing to pur^ 
pose in God’s great and public niatiers, till they 
were right in their coKiiiiions. And O that all 
had taken liiis melhou ! Ibr then there iiad 
been fewer ajjt..stacic*.*.. ^J’ue religion of the 
land, and zeal hir the laud'.s engagements, are 
come to iiotiiing, Imt a supine, loatbsome and 
hateful fiiTiialriy ; and there cannot be zeal, 
livehsiCtoS aud nghtness, where people meet 
with pf r.>'L'cution, iiiid want heart reiiovntidii. 
Jlfy trembles to tliink, how little of rege- 
nev.iUori there is aiiiongsl the ministers and 
professors of Scotland. D the ministers of 
Scotland, how have they hetiaycd f’hrist’s in¬ 
terest, and beguiled souls! “ they have not eu- 
, tcred ill themselves, and them \hat w ere en¬ 
tering in they hiudpreMl.” have sold the 

things of (’hiiM, and libtrlies of'liis cliurcii, for 
a slioit and cursed quiet to themselve s, wbieh 
is nov. near an end : and they are more one, 
and at peace with (io.l’s enemies, after they 
have done all their iu:.sc'ii('fs, nor lliey were 
at first, w hen they hud j)ut hand totlieiii. And 
I iiiuch fear that thpugh there were not one 
iiiiiuster on all the eurtli, he xvill make no 
more ut>e of them ; but (here will be a dreadful 
judgment upon themselves, and a lung curse 
upon their posterity. 

“ As to our proli ssors, my counsel to them i& 
that they would ste well to their own rtgene¬ 
ration, for the must part of iLkui has that yet to 
do ; and yet lei never one think, tluit he is in 
the right exercis(M»l true religMU, (iul has not 
a zeal to God’s puhlie glory. There is a small 
reiiiuaiit in Scutiand, that m 3 ' soul has bad 
its greatest comfort on cai-th from. J wish 
your increase in holincs.*:', numiiei, love, leli- 
gion, and righteousness; ami wait you, and 
cease to contend with these men that arc gone 
from us, for there is nothing iimt shall convince 
them, hutjudgiueiil. {Satisfy your cutibCicnces, 
and go foi ward ; fiir the iitMier you are to God, 
and thefuillier from ail others, whether stated 
enemies, or lukew.uTii iniiiisiers and professors, 
it shall be the better. jViy preacliing has occa - 
siuned persecution, but liie watit of it will (1 
fear) oei'asion worse. However, 1 have 
preached the truths of God to others; as it is 
written, “ 1 believed ami so I preached,” and 1 

* See iu Jamieson’s Ktyi|ii>l*^glcal Dictionary 
the words nur and no. 



89SJ STATE TRIALS 33 Chari;cs II. Treason. [894 


have not art il] ronsciViice in j)reaebi’n<f truth, 
^yhatcvrr has tblJowcd; and tf:is day I am to 
seel tvith my Idooi] all the truths that ever I 
preached: and M'hat is controverted of that 
which I have hceri profcssiiiff, shall (ere long-) 
be manifested hy (iod’s judgments in the coti- 
stwnces of men. I ha<l a sweet calmness cf 
spirit, and f^reat^submission as to my taking*, tlie 
providence of fJod was so eminent in it; and 1 
could not but think, tiiat God judged it neces¬ 
sary for his glory to bring me to such nn end, 
seeing ho loosed nie from such a work. JVJy 
soul would be evccodingly tronlded anent the 
remnant, were it not that 1 the lime will 

he sltort. Whon fbrc lioks for this is the 
way that is now pcrsceulctl. 

“ As to the cause of my suffering; the ipain 
is not acknoy Irdging the present authority,” 
as it is esl.*'I dished in the supremacy and ex- 
danatory arl. This is the ic.agistraey that 1 
lave rejected, that was invc.-.lcd with Vlirist’s 
power. A;ul seeing that power taken from 
CMirist, which is his gkey, innde the essential 
of tlie crown, 1 thought lliis was as if 1 had 
seen one v/cariiig my hiishand’s garments, 
after he had killed him. Anti seeing it is made 
the essential of ilie crow'u, there is no tiistino- 
tion W'f" can make, that cac fit'C the conscience 
of*the aj'krnu ledger, from l>eing a partaker of 
this sacrilegious robbiug' cf <Tod, ami Is bnt to 
cheat our conscienct s, lf> ai !:po .\ ledge the civil 
power, I'tn- it IS not civ'l power onl} tlmt is 
made of the essence of Ifw crown ; and seeing 
they an* so e\()n\s.s, we oug'lit to he jdaui, for 
cithorwise it is to deny our testimony, aiiil con¬ 
sent To his robbery. 

[ After he wascome to the scaflold, standing 
w'itli his hack towards the ladilcr, ho fixed lus 
fve?. upon the muititiidc, anil doiml tlicir at¬ 
tention ; and aftri’ singing a part td* llie exviii. 
Psalm, fiorn the 16th V(m*sc to tiio close, he 
looked up tti th(' window.s on both sides of the 
Kcatlbld witli a smiling CfumU nance, requesting 
the pcffplo to compose themselves, and hear a 
few words that he had to say, wdiiclij (said lie) 

I shall direct to three sorts of folk, uiid skull 
endeavour to he brief. First, all you that are 
going on in pcrsceoliug the work and peo|de 
of God, G beware for the laud’s r.ake ! and re¬ 
frain from Mi^li courses, as you would escape 
wrath eterntil!}, which will be a torment far 
beyond vilial wo are to endure by the hands of 
cruel and bloody murderers. [Upon this the 
drums w'cre beaten, at u liich he smiling said,] 
now yr see we iiave not liberty to speak, or at 
least to speak whiil we would ; but God know- 
cth our hearts. Rut, O ye that are called mi¬ 
nisters, and profcsso’s in the ehureh of Scot¬ 
land, who are wc.'uiecl in waiting upon the 
Lord, and are tiinu'd out of his way, and rim 
into a course of gross defection and baeksUdiug! 
truly, for my part, I trcnible to think, udiat will 
become of you, for either you shall he punished 
with sore affliction, I mean, in your csui- 
scienccs, bccan '.e of sin, or else yon shall be 
tormented eternally witliout remedy, which 
shall be shortly, if mercy prevent it not, wliich 


I pray God may be the mercy of all these t« 
whom be has thoughts of peace. All ye that 
ape the poor remnant, wdio fear sinning more 
than sufTeriiig, and are begging fur his return* 
iiigto Scotland to. wear his own crown, and 
reign as king in Zion, in spite of all that will 
oppose him, whether deviJ.s or men: 1 suy to 
you that are thus waiting, wait on, and ye 
shall not be disappoinUxI; for fither your eyes 
shall see it, or else ye shall die in the faith of 
it, that he shall return; and “if you suffer 
with him, you shall also reign with him,” 
which reign will be glorious and eternal. 1 
come novv to tell you for what 1 am brought 
here to die, and to give you an account of iny 
faith, which 1 siiafl do as in the sight of tlie 
Jiving God, before whom I am shortly to stand. 
First, I declare 1 am a Christian, a Pro¬ 
testant, a Presbyterian in my judgment, and 
whatever hath been said of me, I die testifying 
agaiii«<t Popery, Prelacy, Erastianisni, and all 
manner ofdcf^tioii from the truth of God, and 
against all who make not the scripturc^s, which 
are the word of God, tlieir rule, that so they 
may commend Christ and his way to strangevs 
by a holy and gospel conversation. The cause 
i'or w hich 1 am sciitenred to die here this day, 
is my disowning of aulhority in the unlawful 
exercise thereof, when they instead, of ruling 
for Gotl, are fighting against him, and en¬ 
croaching upon lis pri'rogalives, by that wof^tiil 
supremacy whieh my soul abhors, and which 
1 have testifird against since I was ajiprehend-' 
ed; and now again, 1 disown all supremacy 
over the eonscienees of men, and liberties of 
Christ’s church. [Whereupon the drums were 
ag'viii be:iteii, and he ke(it silence a litUe, and 
tiieu said,] Gf this subject I shall say no luon*. 
Giily I think the Lord’s quarrel against this 
k'ijid IS, liecaiise there ha.s not been so much 
hi-art ri.'hgion anil soul exercise among either 
iniiiisleis or profes..;ors, us there seemed to be, 
when the land owned Christ and his truths ; 1 
wish there were more true conversion, and 
then tluTc would not he so uiiicli back-sliding, 
and for fear of suffering, living al case, when 
there are so few to contend for Christ and his 
cansi\ 

“ Now, for my own case, 1 bless the Lord, 
that for all that hath been said oi* me, my con¬ 
science doth not condemn me; 1 do not say, I 
am free of sin, but I am at jieace witli God 
through a sluiu Mediate/; and 1 believe that 
there is no salvation, but only in Christ; and 1 
abhor that superstitious way of worshipping of 
angels, and saints, contrary unto the word ol 
God ; as also 1 abhor the leaning to self righ¬ 
teousness, and Popish penances. 1 bless tlie 
Lord, that these tliirty years, and more, I have 
been at peace with God, and was never sliakcn 
loo.se of it; and now I am as sure of iny interest 
in (Mii'ist, and peace with God, as all within thif. 
Bible, and the spii'il of God can make me ; and 
I am 110 more terrified at death, nor afraid of 
hell,becanscof sin, than, if I hiulnever had sin; 
for all my sins are freely punluned, and washen 
thoroughly .away, tliroutfh the precious Idoed 



S95] STATBTRIALS, saCHAmtEslI. [8Sfl 


twid iuteiTf^Mon of Jesii^ Christ; and I am fully 
persuailed, that this is his way for which 1 
suffer, and that he will return frlcu’ionsly to 
Hcotlaud, but it will he terrifying to many; 
thcerefore I entreat you, be not di8cx>ura^ecrat 
the way of Christ, and the cause for which 1 
to lay down niy life, and step into eternity, 
where my soul slia'll be as full of him, as it can 
tlestre to be. .4nd now this is the sweetest and 
most glorious day that ever my eyes did see. 
Now I entreat you, study to know and believe 
the scriptures, which are the truths of God, 
these I nave preached, and do firmly believe 
them. O! pre])are for judgments, for they 
shall be sore and sudden. Enemies are now 
enragfed ag'ainst the why and people of G(»d, 
hut ere long; they shall be enraged one aj^inst 
another, to their own confusioflL [At this the 
drains were beaten a third time. And then 
bein^ taken to the north side of the scaffold, he i 
stood a little during the space that <me of the 
rest was singing. And then being carried to 
ihe south-side of the scaffold, he prayed. 
Thence he was brought to the east-side of the 
scaffold, and tiien be said,] 1 entreat you pre- I 
pare you presently for a stroke, for God will 
not sit with all the wrongs done to him, but | 
will suddenly come and make inquisition for 
•the blood that has been shed in Scotland. 
[Then he was commanded to go up the ladder, 
#nd as he ant his foot on the ladder, he said,] 
The Lord knows 1 go up this ladder, with less 
fear and perturbation of mind, than ever 1 en- j 
tered the pulpit to preach. [ An<l when he was 

up, he set himself down, and said,] Now 1 am 
near to the getting of my crown, which shall 
be sure, for 1 bless the Lord, and desire all of 
you to bless him, that he hath brought me here, 
and makes me triumph over devils, and men, 
and fin; they shall wound me no more. 1 
forgive all men the wrong’s they have done to 
me, and pray the Loi'd may forgive all the 
wrongs that any of the elect has done against 
him. 1 pray, that sufferers may be kept from 
sin, and helped to know their duly. [Then, 
having pray ed a little w ithin himself, he lifted 
up ti)e napkin, and said,] Farewell all relations 
and friends in Christ; farewel acquaintatices, 
and all earthly enjoyments; farewell reading 
and preaching, praying and believing, wan¬ 
derings, reproaches and sufferings. Welcome, 
Father, Son, and Holy Ghost, into thy hands 1 
commit my spirit.” 

Then he prayed a little, and the executioner 
turned him over praying. 


Th£ DYING Testimony and Last Words of Mr. 

V Walter Smith, Hiudent op Theology, 
WHO SUFFERED AT THE CrOSS OF EDIN¬ 
BURGH, July 37, 1681. 

Dear Friends and Acquaintances, 

As J desire while io the body, to sympa¬ 
thize somewhat with you, in lamenting your 
rarious cases, and the case of the church, 
whereof ye are the sons and daughters; so 1 
must lay this request upon you, and leave it 


with youi that ye tajee some of your time, ai^ 
set it apai’t particularly, to solaee your sotijs, 
blessing and magnifying your God| and my 
God, for the lot he liatn decreed' and clieiieii 
nut for |»oor iinw'orthy me, from eternity in 
time, and to eternity, in the immediate enjoy¬ 
ment of Father, Son and Holy Ghi«t, one God, 
iDcomprelieusible and unchangeable in bis be¬ 
ing, w'isdom, power, holiness, justice, goodnfts 
and truth ; and that, because he hath made me 
a man, and a Christian ; and now 1 set to my 
seal to all his truths, revealed in his word, and 
I particularly these. First, That he is one God, 
Father, 8on, and Holy Ghost; but alas! who 
can think of him.^ who can bear of him, or 
write of him aright? O! lie is God! he is God! 
2(lly, That he made man perfVict; and though 
wchave destroyed and incapacitate ourselves to 
do any thing that is right, while out of Christ, 
yet we are under the obligation of tbe whole 
law, which the perfect rule of righteousness. 
3dly, That my LonI (yea, llirougn free grace, 
1 can say, my Lord Jesus (Mirist) came to tlie 
world, to save sinners. And though I cannot 
say that I have lieen the greatest of sinners, 
yet 1 can say, that he hath covered, pardoned, 
prevented, and hid from the worUl, sin^ in me 
that liavc been heinous by many aggrava¬ 
tions. 4thly, 1'hat except a man be born 
again, he cannot enter into the kingdom of 
. Heaven ; ray fiiends, this is the new birth, 
this is the regeneration that 1 am speaking 
of, to which the great part even of profes¬ 
sors (I fear) will he found strangers. !»thly, 1 
set to my seal to tlie truth of that precious pro¬ 
mise, Josh. i. 6, ^kc repeated lieh. xiii. 3. For 
he hath said, ** 1 will never leave thee, nor 
forsake tlicc,’’ together with all the other nro- 
mises to that purpose; and I am sure, he natli 
carried me through divers conditions of life, 
many various and singidar difficulties and 
damping discouragements: but omitting these 
things whereof the profane persecutors may 
as much boast as to the outward as any, Kc 
hath led me through tbe several steps of soul- 
exercise, and tbe pangs of the new birth, into 
himself. This, this, my friends, is the cogni¬ 
zance and distinguishing character of a saint 
indeed: and by this, and this only, We pass 
from death to life.” 

** And as 1 adhere to the Confession of Faith 
and work of I'efbnnatioii as I shall afterwards 
speak to; so particnlarly, I set to my seal to 
these truths in tbe xvii. chapter thereof, anent 
the assurance of grace and salvation. Alas! 
tbe ignorance of this g^eration is greaf: My 
dear friends, I leave this ns my last advice to 
you, make use of that book which contains the 
Confession of Faith, Catechisms, Sum ofSaving 
Knowledge, Practical Use of 8avii^ Know¬ 
ledge, Directory for Worship, the Causes of 
God’s Wrath, &c. And let none think this work 
below diem; for the spiritual enlightening of the 
mind, which requires the literal with it, is the 
first work of this spirit, after we first bi^o to 
come to onrselYes, or rather to what we were 
in innoctney, and ought to be by grace. But 
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(jpnfiilently refer you to the 
tfim^her<jl*flv^6uad Reliever, which in my poor 
ni|i|>i^h^nSiioii je the eoundest and surest yn can 
JBed. uMt. *1 And dthty, I set tp my sea^l to the 
of,Grace, particularly tfiat clause of 
it, Isa. Jix. 2d, “ As for tne uiis is my cove¬ 
nant with theoi, saiih the IjonI, rny spirit that 
is upon the^*’ &c. And here I leave my tes¬ 
timony ai^aiiist all Atheists speculative (il' tliere 
be any such) and practical, and all mockers of 
ffodlinesfi, all formalists and hypocrites, qua- 
aere and enthusiasts, u ho eitlier pretend to the 
Spirit, negr1eptin|r the word, or lean upon the 
word neirlocting the teaching ol'the Spirit; and 
what shall 1 more say ; but by what ol’ truth I 
have in experience seen, 1 am bold to believe 
whd I have not seen; liis testiuioii^^ is a ground 
auflicieut, and tht're cmh be no deceit under it. 

“ And now I am to die a martyr; and I am 
as fully persuaded of my interest in Christ, and 
that he hath roiintcnariced me in that, for 
which 1 am to lay down my life, as J am of 
luy being. And let the world and biassed pro¬ 
fessors say their [deasiires, 1 am lierc in no de¬ 
lusion ; I have the free and full exercise of rea¬ 
son anti judg'riient; 1 am ii-ee of passion and 

E rejudicc, and, (excepting lliat 1 am yet iii tlic 
[mIv) 1 am free of tSatan’s fire and furyj 1 have 
no bitterness nor inulire at any living ; so lliat 
what 1 am owning and dying tor, 1 urn solidly 
and firmly persuaded to be truth and duty, ac- 
cording to my mean capacity. And this is the 
main point tBis day in controversy, upon which 
1 was peremjitorily que.stiotie(l, and desired po¬ 
sitively to answ'er, yea, or nay, under tlic 
thn^atenirig of the hoots, viz. U'hctlier 1 own¬ 
ed the king's authority as presently r^tubjished 
anti exercised? which J did positively ilisoun, 
and denied allegiance to him, us he is mrcslcd 
with that siiprciimcy propcT to Christ Jesus 
only. And who knowctli not that at first he 
was constitute and crowned a covenanted king, 
and the subjects sworn in allegiance to him, as 
such, by the Solemn J^agtie and Covenant 
This w'as the authority wlieiTwiih he* was 
cloatbed; and the exercise of it was to be lur 
God, religion, and the good of the subjects; 
and b not all lliis, as to God, and his people, 
overturned and perverted? Rnt 2dly, Tiic 
whole of this pleaded for authority at present, 
is established on the ruins of* the laud's cngiige- 
nients to God, and to one another: But 1 suy 
no more as to this. Consider things seriously, 
and ponder them deeply ; zeal for God is much 
gone: look to it, aud hibour to recover it: your 
peace shall he in it; as to duty ; though Christ's 
righteousness (1 see) is the Only sure inunda¬ 
tion. 

“ I leave my testimony against malignancy, 
ungodliness, and profanity, ami whatsoever is 
centraly to sound doctriue, proicssed and 
owned by the reformed Anti-Brastian presby- 
terian parly in Scotland, whcreui‘1 die a mcui' 
her and professor, being fully bdlisficd and 
content with my lot. And as to my appre¬ 
hending, we W'eresjugulaily delivered by l*ro- 
Tuleuce into the adverwu’ies hand, uuil (for 
VOL, X. 


wliat I could learn) were betrayed by none, nor 
were any accessary to our taking, more than 
we were ourselves, and pailiculurly let iioite 
blame the lady St. Johnskirk in tliis. 1 have 
no time to give you ati account of the Lord’s 
kindness ann tenderness to us, in restraining the 
adversaries lury ; for they began very brisk, by 
making ns ly all uight bound, and expressly 
refused to suffer us to worsliip God, or pray 
with ouc another, untill we came to Linlith¬ 
gow. But the Lord hastcnetli to come, be¬ 
ware of going back, wait for him, be not an¬ 
xious about what sliall become of you, m* a 
reinnant; he is couccroed, his intercession is 
sufficient, ^et him set up, and kept up in his 
own room in your souls, and other things will 
be the more easily kept in theirs. Be tender of 
all who have the root of the matter, but beware 
of coiiipliaiice w ith any, whether ministers or 
professors, or adversaries. As to my judgment 
(insignificant as it is) 1 am necessitate to refer 
you \« (he draugllt of a paper, which 1 drew at 
the desire of* some, societies in Clydesdale, in¬ 
tituled, Some steps of defection, &c. Beware 
of a spirit of bitterness, perein]>toriness, and ig¬ 
norant zeal, which hath been the ruin of some, 
and will be the ruin of more, if mercy prevent 
not. I was withdrawn from by some, as hav¬ 
ing given offence to them by my protesting 
against their way in a particular, wherein Lam 
sure as to the manner they were wrong; and 
though they had been right, it was not a grouikl 
to have made such a separation from me, much 
less from these who joined with me i* And if 
any division be longer kept up upon that ac¬ 
count, they w'ill find it a great iniquity, if 
rightly considered. I can get no more written, 
nor see 1 great need for it, for the testimony of 
martyrs is not your rule. Farewell. 

From tlie Tolbooth of Edinburgh, J uiy 27,1681. 

Sic Suhscrihitur^ Waiter Smith.” 

Being come to the scaffold, he acco;:ted the 
multitude to this purpose. All ye beholders 
who are come here upon various designs, I 
entreat you, be not mistaken anent the cam4c 
of our suffering this day ; for however ye 
may be misinformed, yet it is of verity, that we 
are brought here upon the matters of our God ; 
because wc testified against the supremacy, 
and would not consent to the setting of C'hl ist's 
crown upon the head of him, who had by usur^ 
pation aspired thereto, contrary to his former 
engagements.'’ Upon this they caused l»eat the 
drums, which obliged him a little to silence; 
but beckoning with his hand, he said,* 1 shall 
only say something to three particulars: and 
first, anenl that which some are apt to bt‘lieve, 
that w^e arc against authority ; but we detest 
tiiat, and say, that w'c own all the lawfull ex¬ 
ercise of authority; and we hope there are 
none, that are Christians, will allow u.*! to own 
the unlawful exercise, or rntlier (yranny of au¬ 
thority.” At this the drums were .again heat, 
and so he sung a part of the ciii. i'salm from the 
beginning, and pmy erf ; »y!aeh done he turned 
Ills face to the cross, and said, ‘ 1 bksb toe Lord, 

3 M 
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1 am not surprised, neither terrified with this 
death, or the manner of it. 1 confess, the 
thoughts of death have been sometimes very 
terrible lo me, when I liave l>eeii reflecting upon 
my mis ^[lending of precious time, yea, some¬ 
times the strength of temptation and my ow n 
weakness, have made me herein to raze the 
very foundation of my interest; but niy God 
Jbuilds faster, than he j»erniits the devil and my 
false heart to cast down. 1 have had some 
clouds even since I cntiie to ])rison, but blc^ssed 
be God, these are all removed; for my God 
hath said fo niy soul, be ol good cheer, thy 
sins are forgiven thee;'" and the faith of this 
makes me not to fear grim death ; though it 
be called the king of terrors, yet it is not so to 
me : for this, that 3 ’^ou think a cruel and sud¬ 
den death, is but an inlet to life, which shall be 
eternal. Let none be ofiended at Christ and 
bis way, because of suffering ; for I can perr 
Imade 3 'ou, there is more of piirist’s help, and 
supporting grace, and strength in a sn/rering 
lot, than all that I cicr heardof h^'the heating 
of the ear; but now I am made to find it in 
my own expi?rience, and 1 can say, “ he is al¬ 
together lovcl 3 \” 

But a second thing that T promised to 
Kcakto is, that I detest and abhor all Puperv', 
Prelacy, Krastianism, and all other steps of 
defection from tlie truths of God, and turn¬ 
ing aside to the right and left hand. Also 1 
testify against all errors, as U,uakerism, Armi- 
nianism, tkc. and all that is contrary to sound 
doctrine, who walk not according to the scrip¬ 
tures, and make not the word and spirit of God 
their rule to walk hv- 1 have lived, and now 
am ready to die, a Christian, a Protestant, and 
a Presbyterian in my judgment: therefore let 
none hereafter say, that we walk not by the ^ 
scriptures; for once Britain and Ireland, niid 
especially Scotland, were deeply sw’oni to main - j 
tain, what now they disown ; tliciefore beware { 
of standing in the way of others, seeing 30 will i 
not go in yourselves, .‘hlly, I exhort all you , 
that are the poor remnant, lo l)o sorioiis in get- i 
ting your interest cleared, you that are in the : 
tbedai'k with your cast, take not flashes tor . 
conversion; study a hol 3 " conversation ; he at | 
more pains to know the stMiptures. and believe 
them, he serious in pra 3 ( i', slight nut time, . 
take Christ in his own terms, and resolve lo ‘ 
meet with trials, and that shortly ; slight nut ' 
known duties, commit not known sins, wlial* j 
ever suffering yc may meet with, fur your 
cleaving to duty, Lippen to God and you w ill j 
not lje disappointed, construct well uf'hiui uu- ! 
der all dispensation'.; weary not of suffering; ^ 
lie not at case in a dav of Jacob's trouble. I 
have one woiduiorc to speak, to all that are 
going on in persecuting the W'a 3 ^, and friends 
of Christ, and that is the very words of our 
Lord Redeemer, “ whalevei ye do to one of 
these little ones, ye do it unto me.” 1 pray 
the Lord, that he may open the eyes of all tlie 
dect, who are yet strangers to legcneraiion; 
and also convince such of them as arc fallen 
fbom their first love. Now, my friends, i have 
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this to say in my own vindication, that (how 
ever I have been branded' by sonic, and mis¬ 
construed by otljers, yet) 1 can say in the sight 
of the Lord, before whom f am now. to appeaij 
that 1 am free of any public wandal; I say, I 
am free of druTikenne.s.s, I am free of whore¬ 
dom, thefts, or murder; therefore let none say, 
that wc arc murilerers, or wouhl kill any, but 
in self defence, and in defence of the gospel. I 
truly forgive all men the wrongs they have done 
to me, 1 desire* to be Ibrgiven of the l^ord; 
but as for the wrongs done to a holy God, I 
I leave these to him, who is the avenger of blo^, 
let him do to them as he may ^ glorified. 
Now 1 say no more, hut pray that all who are 
in his way, may be kept from sinning under 
sufiVring, and iliat every one may prepare 
for a storm, which 1 do verily believe is not 
far off. 

** Then stooping down; he saluted some 
friends, and said, farewdi all relations aud 
acquaintances, farewell all ye that are lovers of 
Christ and his righteous cause. And beckon¬ 
ing to the multitude, he said farewell also. And 
so he went up the ladder w ith the greatest dis¬ 
coveries of a 1 acrit 3 ', and magnanimity, and 
seating himself upon it, he said, Now' this deatli 
of mine I fear not; for my sins are Ircely par¬ 
doned , yea, and 1 shall sin no more, fur 1 am 
made through iny God, to look hell, wrath, 
and devils, and sin eternally out of countenance. 
Therefore,* fnrcwTll all created enjoyments, 
pleasures and delights; farewell sinning and 
sufTcring ; larewell praying and holieviiig, and 
wclroiiu* heaven and iiugincf. Welcome joy 
ill the fl(»ly Ghosf. Welcome, Father, Son, 
and Holy Ghost; into thy hands 1 cunimlt my 
spirit.” 

When the executioner was aliout to untie 
his cravat, he thrust hitn away, and untied it 
himself, anil calling for his brolhei-, threw it 
down, saying, 'f his is the last token you will get 
fnun me*; alter the napkin was drawn over hi* 
face, he unrovered it again, ami said, 1 have 
one word more to ^ 03 -', and that is, to all that 
have any love lo (jod"and his righteous cause, 
that they will set time apart, and sing a song 
of praise to the Lord, for what he bus done tu 
iny soul, and my soul anys. 10 him be praise; 
then letting down the napkin, hu praved a 
little withiii bimseif, and the cx» culiuner doing 
his otlice, threw liiui uvt:r. 

The La*.!’ ThiiiMONv of Mu. Jaaiks Boig, 
JSriDtM or TimoiucY, who svffereu 
A i’ n ne Cmr s of KoiNtitkoH, Ju.v 37, 
16a I, WRllThjN IN A lailTER TO UtS 
Bhothck. 

Dear Brother; 

** 1 ha\e not now lime to write that which 1 
would, but to satisfy your desire, and the dc- 
sire of others wlio are concerned in the cause 
and work of God, that is now at thii time 
trampled upon, 1 have given out my indict- 
meut to a friend of yours ; aud now I shall 
give you au aacouiil of the enemies prosecution 
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thereof ag^init in. My indictment did rou 
upon three heads, lat, That I had disowned 
the king’s authority. 2dly, That 1 said, the 
1 ‘iiirig; in arms at Bothwell-bridge, was lavrfiil, 
and u^n the defence of truth, iidly, That I 
owned the Hapquhar declai-atioii, in the whole 
heads and articles thereof. And having^ again 
ow'ned this before the justiciary and assizers, 
I held my peace and spake no more; because 
I saw what was spoken by others was not rc- 
g^arded, either by our unjust Judj^es, or mock¬ 
ing auditors ; ail that our speaking did, was 
tlie exposing of us to the mockery of all pre¬ 
sent. But the reasons that were given in this, 
for onr defence in the first head, were, that we 
could not own the authority, as now presently 
established, unless we should also own the su¬ 
premacy, which the king hath usurped over the 
church. By our doiiigof this, wc should rob 
Christ of that which is his riglil: and give 
that unto a man which is due to no mortal: the 
reason is, because the supremacy is dcclareil 
in their acts of parliament, to ho essential to 
the crown; and that which is cssenlial to any 
thing, U the sumo with the thing itself; so that 
in owning the authority, wc are of iipcessity 
obliged to justify llicin in their usurpation also. 
But there is aiiothe.i' arguiu^Mit which to me is 
valid, though 1 spoke it not before them : and 
it does not a little tiouhle rne, that 1 shouhl 
have passed it. The advocate in his disconrse 
to the assizers, among other things, said, that 
we were oveitnniing these acts and laws, 
which they (the assizers) liad consented to, 
and were, owning. Now 1 suppose their con¬ 
sent to the present nets ami laws was never 
formally reipiircd of them, but that whicli is 
taken for their consent, is tneir simple silence, 
when these acts were made and puhiisheri,an(i 
0W7)ing these parliaments as tlieir representa¬ 
tives, so that J may ideal ly argue, from this, 
that even in their own sense, my owning of 
the present authority uow established as iaw- 
fui, and the present magistrates as my magis¬ 
trates, is a giving my consent to the present 
acts and laws, and so cunse<|uenily to the 
rubbing of (.'hrist of that which is his right. 
As to tlie second, it being hut one particular 
fact, deduced from iiiat pritieijde ofself-defeuce 
and this principle being as positively asserted 
by all of us, I look upon the principle to he ns 
expressly scaled with our blood, as lliat particu¬ 
lar fact of rising in arms at Bothwel-bridge is. 
As to the third, it being a deed consequential 
from the first, 1 look upon them both to stand 
and fall together, and he thatuiviieth the first, 
must of necessity own the last also. An^l as 
to that of’ decloi'iiig of war, 1 did always look 
upon it to be one and tlie same though dif¬ 
ferently expressed, with that contained in the 
paper found at the Ferry, aud that the main 
design of it was, to vindicate us before the 
world, in our repelling unjust violence, and 
clearing us of tliese aspersions, that were cast 
upon us, viz. The holding as a principle the 
lawfulness of private assassinations, (whmli we 
4iiowD,) and murderiDg all those who are not 


of the same judgment with us. These are the 
truths, which we 4re to seal with our blood, to 
morrow in the afternoon, at the cross of Edin¬ 
burgh. As to otlier particular actions, we de¬ 
clined to answer positively to them, as that o^ 
the bishop’s death, we told them we could not 
be judges of other mens actions: us to the 
excommunication because we declined them 
us not competent judges, to cognosce upon 
an ecclesiastic matter, tliey did not proceed 
u]»on ir. 

And now, dear brother, yoa may see our 
quarrel clearly slated, to be the same that Mr. 

I .fames Gutbry laid down his head for; beside 
whose, mine and my other two fiiends heads 
are to be set. There were many other things 
past in private betwixt me and Mr. William 
Paterson, sometime my regent, now council 
clerk, with some others, who strongly assault¬ 
ed ini.' w'iti) their snares, hut now 1 liupe I may 
say, that iny soul hath escaped like ai bira 
out of the snare of the fowler,” And as to 
your second desire of knowing how it went 
with my soul; many and strong have been the 
assaiiUs of SuLan since 1 came to prison, but 
glory to (h)d, who hath not been wanting to 
me 111 giving me assistance, yea, many tiniOs 
unsought, and he is yet continuing. And 1 
hope siiall do lo/tlie end, to cuiTy me above the 
fear of death, so that 1 am in a.^ sweet a calm, 
as if I w'crc going to be married to one dearly 
beloved. y\las, my cold heart is not able to 
answer his burning love 1 but what is wanting 
in me, i-i and shall lie made up in a ISaviour 
coiiijik'tc and well furnished in all things ap¬ 
pointed of the Falber for this end, to bring 
ins Miaying cliildrcn to llicir own home, 
wlicicot (1 think 1 may ativenlurc to say it) 

I am one, though feckless. Now 1 have no 
time to enlarge, else 1 would give you a more 
partiinilaraccountof God’s goodness and deal¬ 
ing with me ; but let this sudico, that I am 
once fairly on the way, aud within the view of 
FinmanucPs land, aud in hopes to be received 
an inhabitant there within the space of 26 
hours at most. Farewell all earthly comforts, 
farewell all worldly amities, farewell all carnal 
desires, welcome heaven and everlasting hap¬ 
piness, 6cv. 1 have no more spare time. 
Grace, mercy and peace he with you. Amen. 

FroinEdinburghTolbooth, July 27,16B1. 
iyic SubscribUuf'j James Bojg.’* 


Thk Testimonv of William Thomson, who 

LIVED IN THE SlIlHI': OF FlFU, AND SUF- 

I'EUED AT Edinbckgh, Julv 27th, 1681. 

“ Men and Brethren; 

1 being a prisoner for Christ's sake, and 
for my adhering to truth, being taken at Alloa, 
coming out of Fife from hearing of the gos|>el 
preached by Mr. Donald Cargil, the last sab¬ 
bath of J uue, tills present year; aud not know¬ 
ing when 1 may be taken and murdered by 
tho stated cuemies of our Lord, (for they nei¬ 
ther walk after the e<iuity of tlieir own law, nor 
God’s law,) I have tor tear of inconveniences, 
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laid hold of this opportunity to set down, under 
roy hand, or from my mouth, an account of iny 
liie and conversation, and my tcistiniony to the 
truth of Christ, and ai^aiiist all the abouiina* 
lions of the times. 

“ i was, before the year 1679, runnings away 
with the rest of this gfenenitioii, to God pro- 
evoking^ courses ; and about that time, when 1 
saw the people of Goil gfoing^ to draw together 
to adventure their lives in the Lord’s quarrel, 
the Lord took a dealing w ith me at th.it time, 
so that f eouldsjeillier got night’s rest nor day's 
rest, till I resolved to go with them. And on 
the other hand, was afraid lest 1 should have 
lieeii the Achan in the Lord’s camp; but again 
i rememtiered the Lord's promi.s(*, that is held 
out iu the woni,—“ return iiuto me, and I 
will roturn unto you, sailh llie Lord of Hosts,” 
Mai. iii. 7 . Now, 1 do with all my heart bless 
the Lord, for his wondcrfull workings with 
me since ho begun with mo. 1 tliink 
when I look on Ins dealings since that time 
till now, I must say, that 1 am a brand 
plucked out of the tire. O that my heart 
and soul coulil prai.se him, for all that he 
hath done for me! And novvl am eontent to die 
a dyvour to free gnicc, audio (Jlirisl’s debt. 

1 was cliargetl with being guilty of rebellion 
against their prince, J was answered, 1 wasnot 
so, for 1 y, as ihere u priseru r cf-le^us Christ, and 
for his bake; and loid tl-.cm, 1 adhered to his co. 
lynant, and al! things u; it. 1 am not convicted 
irom the word of ol'any <’riine, .is to him 
whom they <‘allking; nor r.ii\ tiling worthy 
of death, commiticd iigiim;,! any man, cither in 
thought, word, or ibeJ. So 'm;, blood shall 
’ ''^’hn the rest cf liie iiinoceut blood shed in 
the land, for ^engeatice froni lioaven, on the 
inioihitants cf Iho earth, great or small, who 
are in the least accessary thereto, ay and while 
tliciy repent. It is not my doing, hut their 
own that hath procured it; and God is just to 
seek after them for tl:c same; neither is it iu 
any man’s power to forgive that, as being a 
breach ol (jod’s Imlj law, without repentutico, 
nor thert iicitluT, for the fiirilie!,! they can come 
is, but to declare unto them IVonri God’s word, 
that that and their otln*" sins shall never he 
ch-irged upon liiem, if they have truly received 
Christ upon lus own terms, and walked worthy 
of the Lord, unto all well plca.sing. lint now 
the thing is clear, the gToiind whereon they iii- 
tenjl to take awsiv my life, is liie disowning 
(diaries Stuait for my king, because, he will 
have no homage upon the account of the co¬ 
venant from 1111% or any other, and God only 
requires th(,‘ peiiorniing id* vow's, and keeping 
ami fulfilling the covenaiils, Psal. 1. 80 in 

this case, I cannot serve two [nu.^ters, and I re¬ 
solve to obey God rather than man. 

“ Now, I here as a dying man, ready to 
step into eternity, ha\ ing lioulih and streng'th 
and being in my right mind, declare, I adhere 
to the Protestant religion, as that which is 
Ciod’s true religion, and the Christian religion. 

1 adhere to the liuly rule of the word 
oi God, the scriptures of the Old and New 
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Testament, containing the will of God ta 
man, and auent man; and that the scrip- 
ture*K are a full rule of tiiith and manners 
to us. I adhere to the work of reforma* 
tion in Scotland, to the (.'ovenaiits National and 
Solemn Tjpague, the >Solemn Aeknowledgmeoi 
ofsins, and Engagement to Duties, the Cimfcs- 
sion of Faith, in regard it agrees with the tore- 
said writings; the larger and shorter Cate¬ 
chisms, as most seasonable, sound, and ac¬ 
cording to the scriptures, and well wurtli the 
reading, considering and practising what is 
therein set forth. I say, 1 adhere to the Itu- 
therglen IVstimoriy, to the paper coininoiily 
called Mr. Donald (JargiI's Covenant, of the 
date of June 1680. J adhere to the original 
copies of these papers, as they were corre^ed 
and revised the authors. And likewise I 
adliere to every sound pufier, teniiiiig to the 
good of religion ; as the Directory for Worship 
and Catechising ; and I adhere unto the doc¬ 
trine, discipline, worship, and government of 
the dnirch of Si^otland. 1 bctir my testimony 
unto all the lawful wrestlings of the |)eoplcof 
God for truth, and in the deleiiee and preser¬ 
vation of their civil, natural, and divine rights 
and privileges, containtMl and held forth in the 
fon^said pa|>crs, against all encroacliers there¬ 
upon, and betrayers thereof; especially by tlie 
sword, as a mean most lawful and (Mnnmandcd 
of Cot], to be matle use of in that quarrel; 

\\ hidi is to be carried to preaebiugs, and other 
assemhhes (d'the Fiortrs people, and so much 
tlir; more, as the enemy discharges it, as the 
ca.se now stands. 

“ In the la»,t place, I give my testimony and 
proiestatinn against all wrongs and injuries 
done to Got! anti his people tliroughout the 
whole wnild ihi.s day ; and more partieiilarly 
against all tliat halii lieen done in Scotland, 
since the beginning of the work of reformat ion 
unto this day, in pryjutlicc of God’s glory, Ins 
work and people ; and especially these crying 
sins. 1 st, 'J'he corriiptitai of the worship of 
(jiod, profanation of his holy things, mocking, 
niishclicviug, and helving oiXiod, and carrying 
as if there wtre no (jod, yea, which is worse, 
saying he approves of all that they ilo. D this 
hedven contemning generation! idly, Against 
the defrauding, mocking, murdering, and op¬ 
pressing the people of Gml, in their bodies, 
coiKciences and estates, and punishing them 
as evil doers ; yea, as the vilest monsters of 
cruelly, and that only Ibi* following their duty, 
and making them to stink, as it were, above 
the ground ; and making their names to rot by 
calumnies and reproaches, aod doing all they 
can to driv e thorn to sin ; and then blaming 
them us the main instruments of all the mis¬ 
chievous villainies and abuses 111 the laud; bo 
that it is come to tliat with it, ” tlic man that 
departs from Jiiiipiity, makes himself a prey.^' 
And scarcely can those wlio cleHigii honesty 
get a night's quarters in any house in the land ; 
so that the people of God are become a scorn 
to their ic»es, and a fear to their friends, and es¬ 
pecially reproached of those who are thek near- 
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e»t neis'hbolirs/’ as the psalmist complains. 
3dJy, J leave my testimony agfainst all that 
make |)eace ivith the staled cMiemies of God, 
tliesc Christ-despisera, these heaven-contem¬ 
ners, and non-snch iig^iWs agfainstGod ; whe¬ 
ther hy hoods, oaths, or pi-oniiscs ; they bein*y 
liersons worthy of no credit nor trust, who will 
not keep’ lailli nor trust upon any account, 
hnt where it may contrihntc for fultilling^ their 
lusts, and prosecuting their wicked desig'ns and 
hell-hatched enterprises. It they were broiif^ht 
to straits, possibly they might feis^n themselves 
hut he is unwise that will give them so much 
trust as a dog; as 8oIomon says, “ when he 
sneaks fair believe liini not, for there are seven 
anoininations in his heart.” 4th1y, 1 leave my 
testimony against all that contribute of their 
means, for the down-hearing of God’s works 
and people, and upholding his and their ene¬ 
mies, seeing it is so expressly against the co¬ 
venant, and in tlial case they being called to 
snfTer, and not to sin, to which practice is an¬ 
nexed a gracious promise; “ he that losolli 
life, lands, goods or relations, for flhrisl’s sake, 
and the gospel’s, shall receive an hundred fob! in 
this life, and in the world to come life everlast¬ 
ing.” In the la‘-t place, 1 hear my testimony 
to the cross of Christ, as the only cfesirahle np- 
makingand rich lot of the people of (rod this 
day in Scotland. G it is the portion of poor 
thing's who dcsiri' to seek God, and design 
boiiesSy in the laud ! I think they want a good 
bargain of it that want it; aiid l think they 
want nothing that have it, and get leave to 
carry it heartsonicly, and his jirescnce under it. 

I would ativise you all to take it on; I dar<^ 
say thus much for your encouiagement, that it 
is easy and swc’el. There is no better way to 
carry tlie cross right than lo c'asl all our care 
upon C'lirist, and trust Inin tor all thing's, and 
use our single endeavours in the matter, and 
.speak what he bids us, and obey his voice in 
all things. Ni>w-, I declare I hate all nngod- 
Imess. Now fari well ail things, wherein I 
have Ih'cii troubled with a w'leked w'orld, and 
evil heart of iiiisheiief, a subtile, pow'erfiil, and 
malicious devd, and tempted with a company 
of men, who have sliaken off the fear of (toiI. 
Now, welcome Lord .lesiis, into thy hand 1 
commit my s^nrit. 

Sic Wilmam Thomson, 


Tin: Last Tkstimony uf Wili.iam Cuiiiil, 
Sfa.man j\ BoiiKowsroLNCss. Who sli- 
FCTiLDAT Kdi>ul>i;(jh, July 27, IbtU. 

1 here, as one rt^ady lo step infocteniily, and 
one of the snhjcets of a kingdom cuvciiantcd 
to God, and one; of (Ihrist’s suffeit'rs', enter my 
protestatiofi, and give in my tpsliiiiony against 
all that hath been done against Christ’s reign¬ 
ing, and the thriving of his kingdom in 
8rotland, since the beginning of the work of 
reformation. And more particularly, against 
all the several sti'ps of backsliding i^as, 

** 1. The admitting Charles 8tuart to the 
axardie of kingly power, and owning him, 


while they knew he carried heart-eiimit/ 
against the iieopic of God, and w Idle in the 
mean time there was so much of his treacheiy 
made known to the parliament, hy his com- 
missioiiating James Graham carl uHloiitrose, 
to burn and slay the subjects of this kingdom, 
that w'ould not side with, or would withstand 
him, ill the prosecuting of his wi<‘kediiess; 
which is recorded in the causes of wrath, ai.d 
the remonstrances of the gentieiiien, ministers, 
and commanders attending the forces in the 
west, in the year 1650. 

** 2. Against the unfaithfulness, connivance, 
and compliance of ministers, and others, at the 
w ickedness perpetrated in the land during the 
time of Cromwells usurpation ; for, as I am 
inibi'med, few testified against him, for tramp¬ 
ling all the interests of Jesus Christ under his 
feet, in giving a toleration to all sectaries 
which was to set up their thresholds beside 
Ctirist’s, and their altars beside the liOrd's, in 
a land covenanted to God, never to suffer the 
like, and lying under the same bonds. 

^*3. .Against the public resolutions, for tbr 
bringing m maligimnts to the places of power 
and iriist j which have been the rod in God’s 
hand above the heads and ujion the backs of 
(iod’s people, ever since they lusted after 
them ; and now, I suppose they are convinced 
that (iod hath given them on the finger ends 
for it: but we liave not seen them confessing 
before Gu<l and his jieople in public, tliat they 
have added this siu to all their other sins, in 
askino* them a king, whereas the Lord was 
their king. 

** 4. I bear mv testimony against that un¬ 
paralleled practice of ministers, in quitting 
their charges ; and that, which doth more ag¬ 
gravate their guilt, at his command, who had 
no power to act, nor right to be obeyed, neither 
in that, nor yet in civil things ; for*thcn he had 
unkinged himself; and their going away 
without almost ever a testimony who should 
have been the main men that should have told 
the [leople u hat to do. 

“ 5 . i liold it as one of the causes of God’s 
wTath agiiinst the land, and one of the causes 
of Goil's breaking and scattering that poor 
handf ul of iikmi at Pentland, that renewed the 
covenant at Lanark, and did not keep his in¬ 
terest out of it; for it only binds us to itsiiiain- 
tainers. not to its destroyers. 

“ 6. ! hear testimony against the procedure 
of the ministers when they came lo the fields 
again alter Bontland, because they did not first 
begin w iih public and private fasts, and make 
up the hi dge and gap for the Church of God 
in Scotland : and then only preaching to cusc» 
of conscience, and not catechising the people, 
nor informing them m the duty of the d.iy ; 
hill did let them pay curates st»|K*iul»i, and 
othei revenues of that native. Hut I think 
tliey were engaged to God under the pain of 
losing soul and body, in the day of God’s fear¬ 
ful judgment, to tell the people to chase them 
out of the land. Seeing prelacy was abjured, 
and cost out like an abominable branch, as it 
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was, were they not worthy to die the death, 
that wcudd, a^nst so much li^ht, detile God’s 
land with that abjured alioiuination P but ibr- 
sooth, to this day, they must he fed like birds 
in a cagfc upon the fattest in the land, and the 
spoils of Christ’s crown. 

** 7. 1 bear iny testimony ag^ainstthat course 
carried on by tbe ministers; their coihiiving 
at, countenancing: of, and complying: with 
these indulged, that have quit Christ and taken 
on witJi atioiher master. 

8. I bear iny testimony ag:aitist their 
treachery at Bothwel-bride:e, in stopping: the 
draM iiig' up of the causes of God’s wrath, and 
keeping' u fasUday, and chaiiginir their decla¬ 
ration ; and in hindering the purging of the 
army. 

“ 9. I bear my testimony against their trea¬ 
chery at Edinhurgh, when a proclamation 
came out to the view of the world, blaspheming 
God’s true religion, and declaring that all that 
belonged to God was due to Charles Stuart, 
which is the plain sense of the act; and they 
sat in nil assemhiy, and ^oted for a lilicrty 
coming from him *io preach hy ; though the 
very same day that that was jiroclaimed, I wo 
of their more worthy and fiiiihful brethren 
wri'c inurderul, O! how much pomp and 
joiialty was that day in rejoicing over the ruins 
of the work of God and his people, j on, over 
himself ? 'riierc was first h seail'ohl made on 
the east side of the cross, and a green table set 
down on it; and two green forms; and then 
the cross was covered; and almut titelvo hours 
of the day, the pui'Miivanls, and lyuii lierald-s, 
the lyou king at arms and t irnniju irrs 
went up to the cross, and hMo na n men on the 
foresaid scaflbld, and sen n ol’iliem with red 
gowns of veivti, and sevt-a wiiIi black, and 
then that act was read, ami at night the bells 
were ringing, and bonrirts buniing. 

** 10, I leave rny tc>limony against tliem 
for running away and leaving God’s flock 
after Bothwell'bridge, w lien they had drawn 
them to the fitld... Does not the Scripture 
say, that they w ho arc m the watclinieii’s place, 
should warn the people, when they see the 
sword come ; and Imve not the ministers of 
Scotland had ilie first !}<iiid mall these courses 
of backsUdings? cl!, iheir sins are known to 
be no more sins of weakness, hut siusof wick¬ 
edness. 

“13. I bear my testimony against them, 
bre;j\isf'they did not join with tlieir brethren in 
the work of rio: da\ m preaching to the people 
in the fUld:', witli Mr. llichard Cameron and 
Mr. DonuUi CuilhI. And will ye tell me, al¬ 
though there w ere never one*^ to open their 
mouth in that thing, does not the work of the 
one confound to silence, and the work of the 
other justify and plead for them ? But there is 
one thing, I have learned from the practice of 
all this people, and God’s dealing with them. 
They have sought their own, and one another’s 
cretht, more than God’s, and be hath discovered 
their wickedness in their ugliness. 

** 12. I bear my testimony against their ob- 
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stiuacy, in refusing to, return and amend their 
manners. They hold fast wickedness, and re* 
fuse to let it go, and that against the light of 
God’s word, llieir own consciences, llieir vowe 
and engagements to God, the cries of blood- 
slied, the cries of wrong efone to God and bis 
w^ork, and against tliesi' llieir fbriucr preach¬ 
ings and practic(3s ; that they will not come 
out and rid the giDund, so to S|)cak, and seek 
out the causes of God’s wrath, and set days of 
humiliation a]>art, and see that they be kept, 
and renew their cngpgenieuts, and carry 
Ihcniselvcs like iiunistcrs of Jesus Christ after¬ 
ward. Is this ciTOneous ? Is not this accord¬ 
ing to Presbyterian principles i' Does not the 
Cuiifessiuii ofoiir Faith say, these who offend 
the church, and their hreihren, shall make 
their repeiUancc us ])id)lie as their ofTences 
have been i’ Js ii(»t this the plain meaning of 
that arliclc, yea, the very words almost of the 
C'unfession of Fuith, chap. xv. art. last ? With'* 
out which thing he done, (if any would take my 
counsel, who am looking to receive the sen¬ 
tence of ileaih every hour), I woukl say, 
ineddlc not with them, for they have not only 
signed against the (.'hurch of (md, and their 
hreihren, and their own souls, but against 
G(»d : and haic they not been light and trea¬ 
cherous ; whereof many instances may be 
gi\Mi. Havi* they not pollulnl the sanctuary ? 
J f ave thi'v not done violence to the law ? Have 
iliey not been unfaithfulArc they not walk¬ 
ing very o]h'iily aiiKMigst Clod’s staled enemies, 
w hile the peojilc of God dare not he seen ? 1 
fear, if they muke not hrtsfe to come off llicsc 
coiii ses, that God’s w'rath shall overtake them, 
ere it be, long. And lastly, J bear my testi¬ 
mony against them, for their iintenflcriu>ss to 
weak consciences, nud making use of their 
gifts ami pavls to wrest the word of God, to 
put out liial light, which God has given poor 
things ; of which I, among others, have a 
proof; for on(> of them came into the prison, 
and told me, that he had been dealing with 
him, who had been pursuing us to death, (the 
kiiiji’s advocate), that he would not take inno¬ 
cent blood upon him ; and out of lovc^ ami ten¬ 
derness to our souls, he came to pay us a visit. 
and said, he was neither a curate nor an in¬ 
dulged man, hot a minister of the (gospel: so 
hesaid, that he would be vvell advised what 
wc were doing, for the advocate had said, we 
were shortly to be before the criminal court. 
And 1 asked, what he advised us to do ? And 
began to tell him the ground whereupon we 
were accused, which was this, that Charles 
Stuart, having broken and burnt God’s cove¬ 
nant, and compelled all that be could by his 
forces to do the like, and slain many upon that 
account, uj>on this head, 1 declined his autho¬ 
rity; and being hard questioned, confessed, 
that 1 thought it lawful to kill him, but 1 did 
not say by whose hands : and he said, all that 
would not free me from being his subject, and 
instanced Zedekiah’s case to prove it: but I 
was not in case to speak to him, (being con* 
iiised with a distracted man who was in with 
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Us), only I told him, tliere was as great a dif¬ 
ference betwixt that of Zedekiah, and this in 
hand, as east was from the west. And he 
called us Jahnes and Jaiuhres who withstood 
the truth, when we would not hear him ; and 
said, there was no such thing as any condition 
holdcn Out in tlie form and order of the coro¬ 
nation, that did free us froui allegiance to 
Charles Stuart upon that arcount. Hut what? 
I)(» they think, that every one can reason and 
debate with them, or else that they arc not 
Christians,^ but gainstanders of tlic truth ? 
llaHi not God given to every nian his measure 
of light and grace bothIf they know not this, 
and walk not accordingly, they were never 
worthy to be ministers of the g»»spel. He said, 
that lie would send me any of tlic ministers 
whom 1 pleased to call for : 1 said, that 1 heard 
tell Mr. Donald Cargil was taken, would he 
Bend him to me, and 1 would lake it as a great 
kindness ofl* his hand ? Ihil lie said, that he 
had taken a \va> by himself. But what shall 
1 say, my heart’is like to sink, wlieii I tliink 
on them, and the ease of the land. D 1 think 
it is a desperate like case ! Only I know God 
can, and 1 hope he w ill cure it. 

“ Next, 1 leave my testimony against all 
that side with or strengthen the liands of the 
adversaries of the Lcji d, in less or more, against 
dear conviction from the word of God, or sound 
reason; and particularly against this duke, that 
Iwld and truculent Bapfst, w ho hath deliled the 
Lord’s land with his altars and images. 

“Next, Heave niy testimon^s against the 
gentry and commonality, for h lting so much 
innocent hlood be shed, some of wliieh ranks, I 
thing God hath a turn to put in their hands 
yet, ft'they would espouse his rjiiarrel, and Inrij 
to him with all their hearts, am! not suffer the 
work to go iis it does; but indeed th'*y must 
keep company with Croil’s stated tiienues, and 
learn the (‘ourt fkshion; I will tell voii one 
tiling, yc have lost the manners of tlie court id* 
heaven, by learning the iiiunners ol the coiiris 
of men. O whai think yc to do? Dr how 
tliink ye to be counudite to God.^ Will yr hut 
«peak yonr minds, who, yc think, hath the 
best end of the controversy f Wdl \e let the 
fear of men and the devil prevail with you imive 
tlian the fear of God ? Or what think yc ih\r^ 
duke would do to you, when be sees his opptn - 
tiinily ? Will ye trust bloody Papists? It may 
be, ye may be put to suffer on worse accounts 
et, if ye will not own (iod and his people: 
lit there are but very few of you now, who 
are ought but mockers. Will yc turn to tht 
Loitl witli all your hearts. Is it any slmnic to 
you to take shame to yourselves, in giorilying 
God by confessing your sins, and turning tVoin 
them? but will you teirine now, who, think 
ye, can heat one with you, while yc are stand¬ 
ing out against God. Will ye read but the lii st 
chapter of Isaiah, and consider it, and the first 
two chapters of Jeremiah, the second of Joel, 
the prophecy of Haggai, Isa. xxii. Ezek, viii. 
O consider, and if not, the I^n d and you take it 
betfreenyou. Rtad and consider, l^sol. I. 


“ Now, what shall 1 say to you, who own 
and adhere to God's cause, against all Ids ene¬ 
mies ? C> that I could let yon see tlie inside of 
my heart 1 Will ye learn Ghristiatiity ? seek 
the Lord and get him on your side. I think, 
it is a a good token of a saiicliHed heart, thvxt 
longs mure to be in God’s comjiany nor other 
folks, that sees the worst of evil lies in c(nn 
initting sin. Beware of heart ■ risings and 
grudgiiigs one against another; know, that 
there is a great difference between sins of 
weakness, and sins of wickedness •y ye may 
not mark every failing, for if ye do, ye shall 
not have two to stay together in Scotland. 
O but there be tiiuch need of the gospel, and 
these ministers will not come out and contend 
I'or Christ! without which, though I were at 
liberty, God knows, I durst not meddle with 
them, and I would rather keep aback from 
them, nor other folk; for I think, there are 
many of them ciihor iinconmned, or then 
dreadfully miijled, for bow can it bo otherwise, 
not bejHng with to:id(T consciences, lor they 
willralbcr strive to break tolk than build them 
up, but how can any that has love to Chlist 
look on them w iili good w ill: 1 do verily think, 
if ever tliey turn again, the world shall hear tell 
of it. It is beyond all controvci sy, that they 
have quit their first works, and their first love, 
D will ye learn to he sobir and grave! ('leave 
to your covenants and engagements: I say, 
miiid your engagements *, look what bceomiia 
of covenant-breakers. I wouM say unto you^ 
take no courses by the end (ill (lod give you 
clearnes.s ; but indeed, 1 know, that (Jod will 
rojirovc many in this generation, becau.se they 
put away light from them, Beware of these 
riiinistrrs of Charles Stuart, these indulged and 
these Prelatic, these mockers of God, and con¬ 
temners of the g<MHy, these Cbiist-de.sevtcrs, 
tiicvc iindcrvabifTs of lieaven, these scandalous 
aiKi losiginfotyitiin'f-scncrs, whom God hath 
blasted 10 tli'‘ coiuitjtron of all the generatiou, 
that see any thing ; these monstfn> of men, 
the disgrace of the ministry, the just contempt 
of ihe generation, (iod hath sometimes had a 
church without a iniiiisiry, but be never had a 
ministry without a church. Doth uot the 
scriptures sa}'. That for many days Israel shall 
be without a priest, without a icraphim, &c. 
Do we not see in the Revciatinn, the two wit¬ 
nesses slain, and lie ihrec days and an half: 
But, O cry to God, That he would send forth 
labourers to his vineyard; for verily the har¬ 
vest is great, but the labourers are few. If 
tlicre be a casting at llie gospel on the people’s 
side, lhc:i I thiuk they shall be in extreme ha- 
zanl of losing their soul if God’s mercy pre¬ 
vent it not; for then they refuse to be guided 
by God . but if when the hireling sees the noil 
come, he run away, and leave the sheep, be¬ 
cause he is an hirelmg, then 1 think the mercy 
of God is engaged for the sheep, because they 
have no shepherd. It is uot tbc first tiriie that 
Israel has been scattered as sheep having no 
shepherd; but it is as sure as the sun shiiiet, 
none can keep hiiuself nor guide himself: it is 
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not in him that walketh to direct his steps. 
And G^d hatli sown a jo^^fttl Ji^ht to the up¬ 
right; and he has said, Him that sittetl^in 
darkneris, and hath no hVht) let him trust in 
the LonI and stay himself upon his God. But 
could the spouse rest in Jerusalem, and her 
husband not to l>e found ? it is beyond debate, 
that she made all the fielils ado before sbe 
wanted him. Can the spouse see another 
wear her husband’s cloaths, and be well satis- 
'fied? ye»T one tliat has rolibed, s|H>ilccU and 
shut liiin to the doors with disgrace, contempt 
and shame, and as one unworthy to manage 
the alfairs of his own house; and has deh^l 
him to take any thing back again, and lias set 
up lejn and arms, heads and hands, and quar¬ 
ters m the children, as trophies of victory over 
the good man of the house, and has triumphed 
with spite and contempt, and is only seeking it 
of the poor widow, the wile and the bairns to be 
quiet, and accept of him for a husband and fa¬ 
ther : so 1 say, shall the wife and children of 
such a husband and father he peaceable to see 
this ? 1 trow, thei-e arc few cnrilily folk would 
do so: But O', who can shew tlic ditferrnce 
here, as to searching ont it cannot be. The 
Lord keep you from dwidling at ease, under 
one roof, with such an one. Beware of making 
any treaty of peace with siu*h a ndther and 
murderer as this ; hew'urc of feeding these sol¬ 
diers, or giving them quai-tcrs, when they 
come to your houses. O but the king of As- 
^ria knew well enough, tliat tiie kings ol* 
Israel were merciful kings! Jf ve will not use 
the sword at GoePs bidding, God will pul it (as 
i]je hath) into the hands of his and yoiir enemies, 
.to use it against you. Indeed I titink, till 
KauPs sons be hanged tip before the Lord, tlie 

^ of famine shall not he stayed from 

** Now, in the next place, I witness by tins 
my testimony, my adherence to the srripturos of 
truth, the >loly Bible, the Old and New Tes- 
iaraent, which has been made sweet to u;o. 
The fault is not in them that we.understand 
them not, hut in us, and this we liave as our old 
father Adam’s heirship. 1 witness my ailhei - 
<^Dee to the Covenants, National and Solemn 
LeagiM*; Confession of Faith ; only them is jii 
it soinetbing concerniug the magistrate's coil- 
inga synod of ministers, by virtue of his riiagii.- 
Uatical power, which ought to be caiitionsfy 
understood according to the General Assembly’s 
I xplicatioD. I adhere to the Catechisms larger 
and shorter, Psalms in metre, Directory for 
Worship, Form of Churrh Government; the 
doctrine of the church oi‘Scotland, as it is held 
out in the word of God, and laid down in the 
foresoid papers. 1 adhere to all faithful testimo- 
ntfls for troth in Scotland, of one sort and ano¬ 
ther, and particularly these three, the paju^r.s 
found at the Ctueensterry of the date of the 3d of 
June, theSanquharDeclaration, the Ruthcrglen 
Testimony, and every other fiapcr tending to the 
|n^ of relimn, particularly the Causes of 
Wrath, and Irequest all to read and consider 
1 leave my teetimony against them that 


say, that I am a self murderer, because 1 
spake that which God gave me to speak, before 
his adveiwies; and 1 think that it is my great 
mercy, that he hath helped me to be free* before 
them in matters of truth, relating to the dis¬ 
owning of tliem,- and standing to our God’s, and 
our own rights. This paper 1 leave as my 
testimony, and formed and deliberate thoughts; 
anif request all to bear with faults of weakness, 
especially when the sword of the adversary is 
above a man’s head. Now farewell world, and 
all things in it. Welcome l^ord Jesus Christ, 
into thy hands I recommend my spirit. 

Sk SubBcriditur, W’illum Cuthil,” 


Of this Trial, Fountainliall, in his Decisions, 
says only: 

“ July 26, 1681. Mr. Donald Cargill and 
four of liis disciples were condemned for re¬ 
bellion, and disovi niiig the king, and Jiaiiged 
the next day.” 1 J>ccision.s, 118. 

I But the following passages in the same vo- 
I luuic concciTi f’argil!: 

I “ June 4, 1680. A Council was called ex- 
I traoi'dinary upon the news of the riot com¬ 
mitted hy some women at Ouccu’s-ferry, who 
rescued from some of the king’s fovci s one of 
the ministers who preach at the field conven¬ 
ticles, called Mr. Donald Cargill, and Heiii'y 
Hall, nfeuer in Tivioldale, who Wtis woiiiidcii 
and iakeii, hut died of his wounds; only their 
papers were seized <»ii, and a new eo\eniiiit, 
whi<di was printed. The Council .^tent general 
Dalziol with a party to make all the strict in- 
[ qiiivy he coiibl, to apprehend Cargil the mi¬ 
nister, and to take ibcni prisoncis wjio bad de¬ 
fended liiin.” 

“ Oct. 5. Mr. John Wanse, keeper of the 
Tolbootli, got a severe reproof from the coun¬ 
cil, for KuH'ering one of the women to escape 
<»ut of prison who Imdassisteil Mr. Daniel Car¬ 
gill’s escape at the (.lueeii’s-feny in .luiio last, 
with certiHcation lie should not only be de¬ 
prived, if bo fell ill the like, but he and 
iiis cautioners most rigorously pursued.” 

“ Jan. IClh, 1682 By Act of Privy Coune’-I, 
the Solemn League and Covenant, with Car- 
gill’b C’.ovenant, and several uiber jmpers, were 
tiiis day solemnly burnt at the cross of Eilin- 
burgbj tbc magistrates beii.g present in tlieir 
searlel rolies. fcSome wondereii at their policy 
ill I'cviving the memory of so old and buried a 
legend ns the Solemn Iziaguc, which w os burned 
in and set people a work to buy it and 
read it *, and fir Cargdl’s ridiculous Covenant, 
they had about a twelve-month before this, 
caused pi iiit it; though that was only in con¬ 
tempt of it.” 

Sbiels, in his Hind let Loose^” tS very 
copious concerning refusal lopray for the king. 
The following curious and characteristic ex¬ 
tract, which conveys a satislkctory notion of 
his sentiments, ai'g’uinents, and style, will [ler- 
haps be read not without interest: 

To vindicate the acruplcrs and refusers of 
.such com|)elled and extorted devotions in pray* 
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few t}Tants, I sliull offer tlicsc consiiU^ra- 
tioiis: 

“ 1. The un(»f>sed iorni of it (wlilt-li as it is 
foiiiitl in the o]i;;iiiul tioni \\lien('e it is taken, 
>e» only par«|>li:-aslically cx|»ouii<U*tl. (Jodsave 
lilt kiiitr; and rateelircstit'ally apjda d ti» ty¬ 
rants. hemic in llie native sense of tlie nords 
of this sii^mlicatioii, Lei the kiuyli'e; nhicli 
4s a very miproper tvisli for iik ii of dt\nli, of 
wlioiii <*od says ihi y siinll die, and the Ian 
nays, they siiuil die lor their murders and ea- 
pital crimes) must betaken eilhiT as an adu¬ 
latory compliment; or a connralulatorv ho¬ 
nour; or a precatory henedieJion. 'flu' hist 
ns it IS extorted most il!(‘’;all\, so it <-;m he 
teiiiler<^-d neither il)\, nor smcerelv, noi 
ehnstianl\ ; hut all iniceiinous men nimld think 
it a base iinposiium, to hnoed not <»nlv to 
Buhp:ct ihem.sehc's to their ivraniiieal op- 
jM'e.ssor.s. hut to flatter lluni si.s if they "ere* 
iiol su( i*. \\ h.iti.ur tin y inny force the ' 

inoutii to sj>eak (lissoiiiidini>l\. llo-y eiin nc\er ; 
eonipd th * In arl m tiiink Midi nislies are doi; 
to them; and so t)uy e.m iiesor he ((oalia!, 
nor eonsisient with e.mder. and »o intcipose 
tiie holy and dreadiul nann of (lod, lo a dis- 
aemhiin^ eomplmn nl, to liattes n.en, is a 
honnl nioekinic ol‘ (iimI, ae.d :s In noo'*- , 

his name in vain, eontrarx i«> tin ihird com- , 
mand If it he a eonmatnlaticoi (if, ahxays it 
is Used ill serijitnre. and in c:is< s (oimeily ; he- ; 

ntver imj»osed on men, hx uax ol eooj ' 
pulsion. Iieloiv this set of tx ranis .started njn ' 
tiiat kiiOM they can ;^et no Oeferenee of honest , 
men, but by exiorniui) it is tin* more ahomin- 
aide; not only fo: the h\])(»<‘rjs> that is mil, 
hni the hlaspiiemy, m pniiiic thanks l<»r (he 
riromoler ot‘ tin* de\:l's iiiltresi, and the do¬ 
st row'r of Chnst’s, ami lie* liherlies ot ninn- 
hiid. \vhal luucueiu roin^iatulate him iiir, 
li.il tor overlunmi'.i our laxxs and lilieities, and 
o|»,ee.ssinp'us i.nnost y;ri'v<*iis txr.umx ■' lh‘- 
togivethi* I IK si (it men, xdien exalle/l, 
any eeiig-iatiilalon honom, i.s eoiitrarv to iht* 
tilfli eoimnaiid, as is .shened ahovo. “ An»! li 
xu’re a to.’sakin;; of the Ian, lluis to praise ilic 
\x ieked. sMiee tin y that ke('p tin* hm, \xill eon- 
tnid with lliem,” I'rov. \\\id. 4. It il he a 
benedieiion, \\ e ctitinol hesloxv it ujion one \\ lioni 
our fatlicr curses, our molher curses, and uli 
<im* Invthren. Jl i.s no less prep(.»stei‘on.s to 
hJess xxhom the Lord deehiredly eiirses, tlian 
lo <‘nrsc whom he hlesses. “ 'flic emsc of the 
Lord is in the Imuse ol Uie xxi«*ked,” Lvov. ui. 
3;J. VYe cannot thru hless that house. Nor 
ran xve hless tiiem that our nioiher emses, and 
cries for \eiij;ram‘e mpaiiisl, as she dnl ap:aniM 
Nehm hadnezzar, Jer. li .'M, ho. Nor them 
ajj^ainsl whom llie blood of our dead hrelhreii 
hath a mortal eiy. “ ilow lonp, <> Lord, holy 
»iid true, dost thou not ludpe aiid axenpi* om 
blood i’” Jlev. VI. U). And the \e\ed s|ui '‘s 
of mu* hrethi-eii, yet hoxxlinp* undwr the Miim 
yoke, are juiUiiii** up before the ihioiieof 
the same continued cry, with incessant impo:- 
tiiiiity. “ How loiig^, how lonnr sshall the 
liricked triumph? How loiiij^shall they break 
X, 


. in pieces thy people? O Cod, to whom ven- 
' ifcaiice lM‘loiip« ill?” Psulin xeiv. 1— 4. Yea 
Cod bath said it, and we most noi eoiitradiot 
it in our practice, ap:ainsl all tyrants that wrest 
judfciiient, and s,iv unto the xx ieked, “Thou 
ail ni;htemis : him shall the people eiii.se, na¬ 
tions shall abhor him,’' Prov. wiv. ‘24. And 
this riiiisl stand repistred, as the everlasting* 
clause of all ^fivni's haters, towliirh all her 
‘ lovCIS must say, Amen, that the> shall he as 
the y'l.iss u}K>n the house tojis, and never have 
the henetit of the (jhnreh’s benedn lion, Psal. 
exxix. r». “ Neither do they w hich po by say, 

the blessinp' of tiie Lord be upon you: we 
bir.ss X ou ill the name of the Lord ” This one 
word max he a siiiHeient snpeisedias from 
hlesMMi;-any of tlir enemu’s of (iod, or ol the 
('hiiieh, winie aetiop in a deelared oppositiou 
to (toiI for the (IrMiuciion of his people and 
interest. 

“ 2. PatIuTthis, ‘ Save the kinp,’ as they 
month li, and demand the repetition of it, is 
a preye'*, or it is not. If not, it must he a 
(bead s.! I'tof.Mialion (d llie name ol (iod, to be 
eoniii'.i'wied to spejik lo liim, and yet not !o 
f r.;’,. Jl ii b'* a ]iiaxer, we would expretano- 
tlifr way ot'df almp witli n-., it the y leally de- 
Mied tie- I f .11 fn. ol’onr praxyci-.s, than a ihreat- 
nihic > •' '' 'll* ‘eaih, if xve dul it not. And if 
tley ('.:<! de-.ive, it, a.-. Luvius did, “that we 
mipht ot'.hi sarrbn es of.swi'et savour iiiilo the 
(b.d of lIiT/veo, and pray for the hi’o of tli^^ 
kmp* ami of ins ; on*,.” I’>;r}i, \ i. 10, ue could 
not l•^ illS(‘ to pray Ihr him, so far as mi^lil 
enie'i.sl with that piav'T ol the same Darius, 
in that same (hetet*, verse IV, “ iloit (iod may 
desiroy id! kin;.'', jnid people, llial shall pul to 
; llieir ham' to ailv r and desi:(»y the lM*n.s<i ol 
tied.’’ W e eaa piax no |n;ix»r jnconsislent 
V'llli Ihi^; and to puiy that Cod v. end save 
I lias kinp\ ami V(' destroy ;ii| kniLis I hut pul lo 
j tlieir hand ap^ae.ist his hens* , wcm P* piay rou- 
i Ir-nhecons. lim they J'''Ovv Ihex de.serve no 
! [I t'\ IS, ;eid mu 1 hue** th( m, if lln-x };et 
I tin n*. ;j1i t}.( wiil'I Kno"', that eom- 

|i-Ihd Muivip; ! re no div'itinn ; r>.n-i li liny be 
m* ^ iti' e, ih y mu.Pkbe'':n *, imposed )n’ayv.'ri 
' ni IS- ! -he p.i." eithat G«id will In-ir and ae- 
\ e< r,t : and d xve have not the taiih of iiee(.p*- 
’ ane^' ifci them, ti.' v nui I he '•hi; foi whatever 
I js n-rl ofta lh is‘.in, Pom. \i\, last'ieiso. Ad 
Iniay rs whah (iod v.dl iiear, niu*x( procLcd 
i I-.oei stir lu-iTt voimit.nil^v and fewtutly. ui 
spi il ami in tnPh, wwh t' e w\n.de heart hut 
' imposed and ? omiicth'd prayerscaxihO\V.e:.uc‘*. 

' esnee.ailx win n I hey ,ue not on. x bx thnu im- 
i pi*-'. 1 , : Mt pre^m-ihvd i'.^ Lo die form of tht‘”.i; 

I wiueh a-ts and foriUM piesi.iihed by u.'*n. ;» d 
; siK.h .neji as iisiiri) i' ;'Uj,i*macv O’/Cr tfs 
, <1'iioreh, cannoi he sidnojip..] to, 'e; iu 
' tin* woui of God, und piKiehde'v vi o'«r :e- 

: Ka lll itKiU. 

! ‘ :Jd. That infallibleuronoFitio;] ^ f:hc Apos- 

j lie. wiiutsoextr not of J'-ijh i'- "nust bo 
1 io'o(.<i yet a I'.it'e iu*-lhi*r ; iip i a re- 

j rer*iiee, both to the persoii reinn.t d to he prayed 
foi,at>dto the Biaito (»l tin; dvty more ge* 
—IN 
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nprally. First, if wo cannot pray for lliis man, 
neilln r as a Oluistiun, nor as a'lvinj;, then ysc 
cannot salisfyiliis imposed (loinaiid ; for it will 
not satisfy foVliim as a Iki'IIj. ij ; hn* oc ( on- 
iiot in fai\h pray for him. < ihi r as a (.'liii'.lian 
tir as a kiu;^'. l\oi as a C'i».i'ii '.ii, tor Im soIi s 
tiiat he is an . 1:0 aiiostati’ (l»v •'» 

BentciK'e uhich wc hfli' n.* ."tmds yit ra'ifud 
in lioaiiMi, proiioiiMfod hv a lajihlul SLi’>iiiil ot 
(Uinsl) and a i'apisl, nliich, as mk !i, can no 
morn ho piaw'd ioi, than tiio pope as pope; 
for wlioiii, and all the iimbh ot Antichrist, the 
only pra>cr tii -l i'roU ^iauts can pray, is, tlial 
tlic Lonf uoul.'I (‘oi.smn«‘ him nilh ihc spirit ol' 
liis month, and dushoy with the bri^Iiinoss of 
his coming. '2 The'-s. ii. 8. (wccannot ivronci!c 
the prayersof sonu^, that jnay af^ainst Ihc pope 
and his snpjioUers, and upholders of his loi¬ 
tering km^diMn, and jet I'oi this liis Aiilichvis- 
tian iJibSal) Ins rai;e and ie-,oliition in prosf'- 
cutino; a war r.j;<niist (’hri d and his foil'.' t;. 
IK Kindt, liiat if we may in;,he ee.np‘.n *mis, 
our laitli I'.dlhave liMle iiKrir Lfioundlo ;*’. sy 
for James, ti) ii ('inisha.s oi old ionhl iind j 
for Julian l!;i apo:>'..,.e. Nor as a hii.;.:, Im I 
that we canii'J do, lae.'.'ire he i,'* uor/* wi'li! 
God’s appuilK.lion, ai.il in.,\ noi, do, h-v a \ f i j 
licatlieii conldicacl) e.:,to p ^(j,lh:it (hid wtaiid . 
(k'>lroy all kij'' 4 s ihai pol 01 ihLir liand to alUr I 
mnd destroy IIk house <»f God. F/ra, \i. J'J i 
And besides, in llic second place, witb lospect 
to the mailer of the dut y in neud, llial «;an- 
uothc ill faith, which wauls a wuriani in tin 
word, either l>y prtcej>f, |M'oiniM’, or piatiite; 
but to pray for w icki d tj rants and eneiiin *' oi' 
God, wani^ a wsirraut in the word, l ither hy 
precept, promise, or pr.iclicc : there is no pre¬ 
cept for it, eilhi r Jivncral or purticnldr, lu ither 
cxpicss, nor any to which tins is reducible ; 
and who dare add without u pi'cce[ii In the 
nership of God, eitlicr for matter, niaiiia r or 
c.id, what he hath not commandedFor such 


the Lord reprove bis servant, for inoiirning lor 
a kin**’ whom lie disow-nod, then we may not 
pray for such a king- whom the Lord disowns, 
as ho disow'na all Ij rants, for they <ire set np 
and not Iiy him ; hut the antecedent is true 
in that exam])h- ot'Saiiiuel; thevelbrc also iho 
coiise(|iient, iliiil we may not pray lor them 
us kings, w homllie Lonl disowns. 

“■ 1. I>iorcover, to eonfirni this yet fuvlliev ; 
tlial prayer is not of faith, and so sin, which is 
contrary to the precepts of (Jod, and his pro¬ 
mises, and tile pradiecs of the saints ; but 
praj iiig for wicked Kings, their jirescrvation, 
is contrary to these precepts, ]iroiTiises, and 

practices, tStc, Krgo-It is contrary to some 

di\ine prec(‘pts, hotii atlirmative and negative. 
I’hcre is an afTirmative precept, presiaihing 
w hat praj er shonbl lx* used under the domina¬ 
tion oI* t\ rants, that they slionld weep and say. 
Spare liiy people, O Lord, give not thine heri- 
t;ig<- to repioech, that the luaithen bhon|d rule 
o\* r iliein, v« herefore should tiiey say anion^r 
the pr opie, w lu re isiheir (»od !* Joel li. 17. 
M it he a r.‘[Mo.»<‘b to he under licailien rulers, 
.'iiid if we should pray lluil ihej may not rule, 
lad lb; 1 (MU find may shew hmisell where he 
i'-. and w ho ho is, m doli\ering his people from 
lh( II* doitTiiialioii: llien it is contiary to this, 
1(» pi ay ibr the preservation of tyrants, tliat do 
ml.! over them to their destruction and re¬ 
proach; for it is coninidictory to pray, that 
I lliey u ay not rule, and that they maybe pro 
served in ruling, 'i’licrii is a negative precept, 
jvrohihiiingllie.salutalioii oflioreticsand enemies 
ot‘lh('g( ‘vpf-], which will condcmiithissalutation 
of lion iical kings: for in the original, God save 
the King, IS 110 irmre tiian a solciun salutation, or 
nppn.i Ltory wish that he may jirosper, 2 Epist. 

John ver. 10. 11. “ If there come any. 

and 111 iiig not this doctrine,.... neither bid him 
I God speed, for be that biddeth him God speed, 
is partal;or of his cv II deeds.” God speed, in the 


111 csiiniption, \adaband Abilin were destroyed. 
Lev it. X. 1. 2, because they did that which the 
i-< rd had not eonimajided. Whut ccimuaiii! 
«;an liicrr he f;,*/ pr; j ing fu* that, winch is 
aMain^l ilu* precerilivc wd\ of Gi-il. but ii i' 
against the pHci piivc wdl oC Cod f cjl theic 
slionld l>(‘tyr;:nls : ihereiise to pray iliat these 
may he preserved in lir* woild, eaunot fall 
under a command oi't 'id. 't'h‘'re is no pro¬ 
mise for it, winch is tin and fonodation 

of prajer: we cun pray tor n rbiiig lint wx 
liav(^ n?;; ;i promise ibr, tdht r general or par¬ 
ti.‘eJur; hut we have u(Me. nor e.m have any, 
lor I’ne y''vsei vafiOii of a pli giie to us, as ty- 
rJills are. 

“ Then^ i: no ;>ractlce ibr it in scripture, to 
pray ibr Kings ilf^t p.iito tir ii* hand lo dcslroy 
thij house oi God. did imieed mourn ibr 

fcjaul, h.ulhe Lor i ix , io»vd bun for it, “ liow 
f»»ig wilt thou mom n U.v S.ad, seeirg I liave 
lideclcd him from hciiig King ow-i Lsr.iell”* 
] Sam. xvi. 1, hclike lliic rcjuool’ was for his 
pravhsg for SauFs prescrvi''ji«'a ns king-, Ibr 
otherwise wc may mourn for wicked wretches, 
for Uitir Kill tuid uiihOiy loiu. iiiU houce, if 


G’rei'k, is the same with God save in the 
I IJebrew. li‘then we must not say*, God save 
I aherelii;; neither must we say, (iod save an 
I hcretie.il King, (m* a jiopisli tyrant, a sworn 
1 ciieiny to thi; gospel of Gliri.st, and the coming 
of his kingdom. '^I'his is also iiieoiisistent 
with that rule and directory* of oiir jiraycrs, 
eunimoiily called the Isold’s prayer, not only 
hecaiiso it cannot be reduced to any of its pe¬ 
titions (vvhicli are coinprcliensive oi all that \v# 
;u’c warrariicd lo pray for) hut because it is con¬ 
tradictory to ihe-^-.Vwiid, which is, Thy king¬ 
dom eonij. Tile coming of Christ’s kingdom 
in our land ; annotcon'Jsl with the preservation 
of the ty rant’s n ign, whiidi is Satan’s rule, for 
Antichrist s and Suian’s kingdom, and Christ’it 
cannot he b.vth at once. It may he 

also dLniun.^L.Ui'.], iltat it is inconsistent with 
all the p etition-, of r.at perfect form of prayer. 
With Ihc ii'M, ["lilowed be thy name; for 
w hen they vi iio ndv, ovt r Iiis people malic them 
to howl,then MMiaruecontinuallyis hlaspiiemcd. 
Isa. lii. 5. yea much profaned iii the frequent 
repeating that imposition. With the second, 
thy kliig;dnui ci^uio ; for when Ue iakfig unto 
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him his pfreat power ami reigns, tlicn is the . Psal. vii. 6. andihathc would break the arm 
lime he will destroy them that destroy the j of the wiided and the evil man, Psal. *. 15. 

«*artli, Jtev. xi, 17 1». It is aoiiinsl tlic thinl, that lie wouM not slay tliein, (lo wit, suriitsniy 

thy will btidoiii*, . . . for it is his pirccn- I or in a coiiiiiUyii "ay) lest the pooplo forg^'ei, 

li'o will that th^rr slioiild In' a jhr<iiH' of ini- hot sratirr, and hrin<» iJitMii down, am' oonsiim* 
•juity, itshall nothave It-llowsi viiili h.rn, arfit ; ih.eni in wratli, that Mipv may n't h;*, that it 
would have, if* iiceordiinr to his will. And ! may hi; kii:,wii (jod iuh‘th in Jacoby to the 
therefore llabhakkuk pkads I'roiii the | i loK of the earth. Psal. lix. 11. 13. This is a 

holiness and rij^’hteoiisncss anaiiist tyrants, I |>'.aim a&^ainst iloys. ter. 9. what duo’s? 

llahhuk. 1. 13. 11. It is a^ain^t the fonrlli, | Saul and his uu.n \Nalchiiij^ Ihuid. Sf;e 
jlive us this day our daily hi< .id, to pray for ! the title. As also it is against Saul 
them that roh us of it, w hom ihe Lord hath j that he prays, that the Lor<! would not 
set over us for a plaj^ue, to doininecr ovo- our 1 ‘jrant his desires, nor f urther liis devices, and 
bodies, niid all tin: iiuans of life. NVli. ix. 37. | as tor the head of'lhein that compassed hiiu 
The saints there make a eoiiiplaint of kinfjs, ahmit (which was S.inl). Let the iiiechict 
anil pray to retnoic them, not to sa\ethciii: i ot their own lips cover tin iii, Psal. c\l. tl.9. 
the ehurcli also ]>ray.s a'jiainst base nih rs on ^rheri; is also a piayf;r, that Jhe saint.s inay 
this account, because uinler them they yfet ; execute vem^eanee, and the jnd^'menl written 
their bread with the pen! of their lives. IjUiii. upon tyrants, and hind them with chains, 

" ” ...1 - I i'.sal. cxiix. (i. tt. 9. The ehureh is hrou'^lit in 

I j>ra\ 111 ”“ for ven^’eaiice a^’ainst the Bah\'Ionian 
tuant, Nehnrhadiu'zzar the kin*j of Ihdiyhm 

hat h <Io\ o.nvil me.the \ iolcni;e done to ma 

' ami i.iy fUsh lie upon Ihdijhui, sluill the inhtt- 
' hi’.■ln!s^.!■Zl(m s;n , Jir. h. .01, Paul im- 
pree.i'es .;!!V man that does not lovi'the Lord 
Jeois, h t Imri lie Anatlicma Al:iranat!?a, I Cor. 
x\i. 3 ’, a”d sure no tyrant, persecutor, sub- 
viTp.r ofrUi-isl’s l:in”'(ioni, ran hen loier of 
( lirisL 'fho J\Iart>rs, nniler l\;e tiiili seal 
s'am for th.e W'ord of (hid, an 1 the ti‘stimony 
whi« li tliey held, are i>ioui»ht in cryinj^ afraiust 
tliet’Kinls that nuirdercd them. How loni^ ! 
O L'i- d, hul\ and true, dost thou not jiid^fe and 
aven”“e onr blood, Ib-vi-l. vi. P, JO. Which 
thorn'll ii h. to he understood of a mortal cry 
of Mo(hI, us Abel’s blood eried ajcainst Cain : 
y»;t ouirhl to he a pattern of oiir prayeri 
uivuii'st such bloody enemies, inibruiufr tlieir 
iiuads ill the blood of our brethren, for which 
vve ;iui> ht to pray lhal the Lord v\ould haste to 
tiiako impiisirion. Durham ohsrn'os from this 
place, that find’s people, in a holy way, may 
pr.iy tor veiij^canee upon persiriilors. 

“ Let ns consider the person and matter, 
for whom and for what tins prayer is extorted. 
Hither it is for the ]iersonal s'dlvation of James 
the Papist, or the royiil preservation of James 
the tyrant. It w ill mit f.atisty to pi* y, lliul if 
it ho possible, and if it were the LonT'. will, he 
inii^hl be taken to hi aveii, tliat so we he 

quit of him. Neitlmi wo re it lawful, to pray 
that, except we piayeil tirsl, that lie niig'ht 
repent of this ins wickedness, if perhaps it 
mio-lit he foiyi.eii him, as Peter directed 
Simon Mag’ns to pray for himself. Acts viii. 

for it is unlawful to ]H’ay for the salvation 
of a papist, e.\c<*pt upon supposition of his ro- 
pentanee and relinquishing; popery. Wo must 
jiray nothing hiit aecordin{j to the will of (lod ; 
and ills not the \villof(jod, that ihry th»Tt 
have and keep, and will not part willi the 
mark of the beast, should be sa\ed, tor he is 
udjiid”;ed of Cod to drink of the wine of his 
wrath, llevel. .xiv. 9, K). No we cannot pray 
for him as a Christian, wdiich he is not, nor 
a papist, except that he may j^ct repent^Df#^ 


V. 8. 9. It is lifjjiiist the fifth, forj^ive ns our 
debts or sins; tin* ifwc pray for tukiiiO’awuy 
the ^^iiiltoi sin, wc imisi also pray for reinoMn”’ 
the piminhmont; where(*i’ this is one, to h*: 
iiniler tyranl.s : and ii'ithesiu v hie!* hrin^von 
jiidg’niont, then il is sin to ju iu f<*i* tlie keepim^ 
of il on, and coimmiiHi*- thcr*^- f; ar.d t}i')u 'ii 
wo should forgive their sm » g .inst os, a<.: ue 
ought to comjdaiii against t!>eir sics i.g.uii'Jt 
(lod, andllie (’hc.reh in dofili.u it, ;i!»d shed¬ 
ding the hh'od of the Saints. Psa!. Ixxix. 1. 7. 
Il IS against the sixth, lead ns ml into teijio- 
tation, and deliver us lioin e\.i; for their 
government is a continued trai-l i f* temp¬ 
tation, they being a snare on i\Ii/[.a!i, .iml a net 
spread upon Tuhor. ftos. v. 1. And if w .* |Jiuy 
to he delivered from all evil, tlien we uiusJ pi ay 
lo he delivered from tyranny, w Incii is a *^n‘al 
evil. It is against the eoneliision also, for lliini; 

is (he kingdom,.and glory : tyrants being 

Elated ill opposition lo the glory of (Jod. Again 
in the next place, it is against many promises 
of giving good rulers, aiul ol'breaking the yoke 
ot lyranls, (as J cited several above,) neither ol 
whieii can consist with the jiri'servation ofty- 
i-ants, if such a prayer should he answered ac¬ 
cording to the idol of the heart of the suppli¬ 
cants : for if (jod should save this man as long 
ns we may pray for him ns a king, then all the 
promises of a change and revolution are ])ri* 
eluded. Lastly, it, is contrary to the constant 
tenor of the saints’ prayers against the enemies 
of Cod. Deborah prayed upon the destruction 
of a tyrant. So let all thine enemies perish, O 
Loid. Jud^. F. nil. Jothani prayeil against 
the bastard king. Let fire come out from 
Ahimclech, and devour the men of Sechem, and 
.... let fire come out from ttie men of Sechem, 
and devour Ahimclcch, Judg. ix. yo. David 

¥ rays against Saul, whom ho calls (hish the 
leiijamite in the title of Psal. vii. alluding to 
Kish his father, or because .he was no better 
than an Lthiopian, a (hisliite, Amos ix. 7, and 
could no more change his manners than an 
Ethiopian can change his skin. Jer. xiii. 23. 
See Pool’s Synops. Critic, in locum. Whereit is 
proven, that this was Saul; against him he 
prays, that th£ Lord would awake tojudgnieDt. 
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Nor can we pray for him as a kint, wiiirh be 
is not; nor as a tyrant, except that he may 
repent of and relinquish his tyraimy and usur¬ 
pation : for tyrants as such t’aniiol he saved, 
no more than papists as such ; liu* Tophei is 
ordained oF old, yea for ihc Kiiiir pu pait d. 
. y. Iso. xxx, ViA. \Vc r.iiiiiur I hen ])ray for his 
aeration, cxeejil no p!.;y for i»i.s r<'pe!daiu;e, 
and relinquidi.nn sill he. and so we must 
pray for hiv rt iitiijmsliuj;^ his hiii;:shtp, and ihul 
lijB |nay e»‘asi* to h^ki!i;j>'; for that is Ins sin, 
that he hatl> mad.' iuiiisilf l.mi;' without (lod, 
and ag'niust thf i.ius oi'tlie land. 

“ And innv, v»!idr ho LOiiliiiues such, wo 
must cumpl.un in |*i'iiyor, not i'or his mis^o- 
>ernmciit onl\, hut for that hi- governs, and 
desire to bo delivered fimii him. Siv (he’s 
Alagistrate's Oriji-inal, pa!». iJut now 

considcrinji what a m.iii, and what a kin;; In: 
hath been, j^uill^ of inurdt r, adnlicTs, idolatry, 
under seiuenee of the law boili of Chul arid 
man; ueo.ui jirav no otheiwise lor liinri, Ilian 
]or a inurilerer, adulterer, or an idolalor. Wc 
cannot pra^ foi hini as eluatlied with authority, 
or that iJie Lord may bless Ins jriivenmicMii, for 
tliat L his sin and our niiser\, tlial he is a yo- 
vernor; and his throne is a ihrone oi' inupuly, 
which wc dare not praA may have fellowsliip 
with God- Can we pray tliuKiod would hle*^'* 
him on a throne of iniquity 1' (!a>uld we piay, 
that the Lord would Mess a druukaid in Ins 
drunkenness, aiuisin^' his enjoy ments Or a 
thief in his Ktealiii^', tlioiit;li lie used his pur¬ 
chase never ko soherly !* What if pievailin»‘ 
robbej'S by land, or pirates byf sea, pieyinj^' 


upon all passengers, should requii-e this as the 
si^ii of'subjeetmii to them, anti only conditioii 
whereupon such, as they apprehend and over¬ 
come, siioukl be suHered to live,* that they 
shonlil }M a\ for preservation and prosperity to 
iliem ;* W onhl yot this he w iekediiess thiia to 
jiray for thieves and robbers i* And are not 
tyrants the •jfre.itest of thieves, that rob and 
destroy iweniy lor one of |»rivate robbej’ies ? 
And lio they not require this as sucli a 
on siieh eomlition. 

“ 6. Ijasily, then the plea will he reduced to 
this, that it IS e.vacted as a bad^o of loyalty, 
and sijij;'!!, 'ressera, Shibboleth of owning the 
aiithorily. W'liieli 1 have ut this length eii- 
deaMuirtd to prove, eannt>t be eonseientiously 
owned by us, in these eircinuslaiiei s. And 
even by this argument : that anthurily vvhieh 
vve cannot pray for, vvt* cannot ow n ; hut weeiiiio 
not pray fur this iyiannical aiitiionty *. there¬ 
fore, .... the minor 1 trust is in some ini'usure 
made iiiuniii'st, by whalissunl above. And so 
1 eolicliidethis bead, with that form ofpraver, 
that I use for the kin^'. “O Lmd God, to 
w lioin ven;;(‘anee helonsfolh, shew thyself; 
Jilt, up ihysell', thou judj;e of the earth, render 
a reward to the proud. Lord, hmv lonu'shall 
the vvnked'-* how long- shall the wicked tri¬ 
umph .* shall the thnuie of iniquity have fel- 
iowship with thee, that frameth iiiiselnei hy a 
law ’The mighty and terrible (.ml ile&troy all 
kings and people, that put to tlieir liainl to alter 
and tleslroy the I louse of (^od. Overturn, over¬ 
turn, OKI I urn this throne of tyranny, and let it 
be no more, until be eoine w hose riglit it is.’^ 


318. Proceedings against Sir Ilutai CAMPiiEj.L, I^aird of Cesnock, 
for'J'reason: :3o' Chaklks 11. a. d. 1()S4. [W'odrow's History 
of the Sufferings of the Church of Scotland.* Records of 
Privy Council and Records of Justiciary of Scotland.] 


Au^u^t Ki, 1G8.3. 

Tije Gouncil appoint the King’s Advoc.Ue , 
to raise a procC5..s of 'f reason against the earl I 
of Lowdui, lord Melvii, sir .lohn ('oeliran nf 
C)ehiltrce, John (’oeinsin hi^ son, sir llug-li 

* Mr. I^ingf, in Ids History of Seotlund, | 
deservedly places.great lelianccon W^idrow’s I 
work, and upon different occasions gives proofs j 
of its a'itheniicity and biviis leMimony to the! 
merits of the author. l«oi'd Hailes dot*s not 
Speak with very gi eat revennico of the saga¬ 
city of any of the Lcclesjnsiieal Hisloriaiih of 
Scotland. See his Historical Memorials e.on- 
cerningf the Provincial Councils of Scottish 
Clergry, &c. At p. UO, of that tract, he says 
in a Note, “ Keith was as incapahlc of de¬ 
ceiving as he was of judging. 1 can make no 
better excuse for this usdnl kibmirer in the 
History of ScoUan<l. When T say more lor 
CAlderwood and Wodrow, let me be termed 
partial and prejudiced.” It t^ust he admitted, j 


Cainpncl of C’esnock elder-(Campbell of 

(.’csnock yoiiiiger, the laird of Itowallan cider 

and yiMJiiger, - Montgomery of Lang- 

fihaw,-Fairly of Bruustield, - Jiaily A 

of Jervisvvood,,- (Jrawford younger of 

(h-awf(»i*dland, - Stuart of Cultness, and 

tliat Wotlrow’s woik not unlrequeiilly exhibits 
iiiii.catiniib of credulity, and an inclination to 
titc notion of particular providential judg¬ 
ments. 

The following is Bupiiet’s; account of the 
proceedings against the ('niiiphclls: 

“ When Castairs was put to the torture, and 
came to catiitukatc in order to the making a 
discovery, he got a pronuse from the council, 
that no use should he made of his deposition 
against any person whatsoever. He in his de¬ 
position said Komeu hat that brought sir Hugh 
Cambell and his son under the guilt of treason, 
who hud been taken up in London two yeara 
before, and were kept in prison all this while. 
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———Denholm of Westsliiels, who being’cited 
before the late Justice-air, upon several points 
ol‘ Treason, it was made nppeur to them that 
at the time* of tlicir citation they were out of 
the kino^doni. 

Nov. rt. 'I'Ik' procedure of the Sc’Ots coun¬ 
cil at London in tliis inaiter, is rou<i at Etliii- 
buro’li, and jiiscri in the ren’islers. ‘ At VVhite- 
liall October l<jd3, prcbcnt the kiiii^’s ma¬ 
jesty, hi^ roval liigliness the duke of York, 
the curls of Murriiy, Middleton, Sunderland, 
Alar, Airly, Ancrum, Rroudalbiii. the treasiirer- 
dopntc, jiistici; clerk, advocat*, ami John ^Vwl- 
derlnirii of tio'^lord ; his AlajestVi with ad¬ 
vice of Ids privy cotuird, orders tlie laird of 

The carl of Melfort a*ot the ]»iduiise of his 
cNtafe, W'liieli was Jihout 1,000/. a year, as soon 
as he should be cuinicted of high ireason. So 
an act was broii;»lit in, wliicli was to hist only 
ai\ wreKs; and enaeled, lliat if widiin lliat 
lime any of the priv> cMnmcil wo\dd depose* 
that any man was proved to he o’liilty of high 
treason, he should upon sm li a proof be at¬ 
tainted. [/poll which, as soon a^ the ar*t was 
jjiasi, four ol’ the* privy council stood up, and 
siflirnicd that llo^ C.nnbells wore proied by 
L.ist.iirs's depo.stLion to ln*gnill\. LIpon this 
holli fatlnM’ and sou were brought to the biir, 
to secj what they had to say, wby the sentence 
should not be executed, 'flic old gentleman, 
then near eighty, s«‘cing the roin <»f his famiK 
was determined, and that he was condeniiied 
in so iiunsual a nianner, took courage, and 
said, the oppression they had been under li.ifl 
driven them tode^paii, and made them think 
how they might .>eeiire their lives and lertlines ; 
upon this he to Loo don, and had some 

iiieetings With Ihidlie. andotiieis: that one was 
sere to Scotland to hinder ad risings: that an 
oath of .secri'cy nas indeed oll’ercMl, but was 
never taken ii|ioii all tills. So it v as pretended, 
he had eonl'eiised the eriine, and by a shew of 
mercy they ueic pardoned; but the earl of 
Melf ort possc'SM'd himself of their estate. The 
old gentleiiiiin died soon ufier. And ve: v pro- 
bubiy his death was hastened by his long and 
rigorous imjinsunment, and this iiiiexam|dc*d 
coiicliisioii of it; which was so universally 
rondemneik (hat when the ncuvs of it was writ 
to foreign parts, it was not eas^ to make peo¬ 
ple hedieve it pos.sible.’* 

I believe that Alargaret, the daughter and 
heiress of sir (Icorgc* Latiiphell of Ci^snock, 
who appears to have been involved willi ins 
falher in this charge of'J’reasori, married Alex- 
nnder 11 nine, n ho assumed her name of La in p- 
bel), and became, in a lord of session hy 

the title ot lord Cesnoc;k. He was second son 
of sir Fatri(?k Tlmne, first earl of' Marrhmont, 
vHioin he succeeded in that title. In 1714, he 
resigned his seat in the court of session to his 
brother sir Andrew Hume. Mention is made 
of him ill lady Murray’s Narrative, printed in 
the Appendix to Mr. * Rose’s Observations on 
Fti*’s Historical Work. 


Cesnock and bis son, liowallan elder 
younger, Lrawforclland, Bnmsiicld, Alexander 
Sloiiroof Beauevofts, JerviswocMl, Mr. Willinm 
Carstairs, llejiburn son to Major Hepburn, 

-S|ience servant to the laic earl of Argyle, 

prisoiicis at Loudon suspect of high treason, 
and some of them accused, to lie sent prisoners 
to Edinburgh, to be tried according to law, be¬ 
ing Scotsmen. 

The English law could not answer the view 
they hail against them, and our Scots law is 
far more arbitrary, at least the procedure used 
at this time would tiut have gone down hi Eng- 
l.iiid. Accordingly, those named were sent 
down, sevrinl of tlieiii 1 meet with no more 
in the registers, ami can say no further of them; 
hill these w'lio were chiefl^^ levelled at, w« 
shall meet with in their order. By a letter 
from ih(> king, the advocate is ordered to pro¬ 
secute the alM)ve named persons for treason. 

Hee. 10, KiMS. The coiineii remit it to the 
bishop of Edinburgh, treasiirer-deputc, adro- 
cat(% and colonel Graliam of Ciaverlionse, to 
coiisiiler ilic «^everal papers sent down from Intn-' 
dmi, and to put together wliat they find cou- 
ecriiing every prisoner, and to begin with what 
coiicfi ns Spence, and to eudeavuur to decypher 
the lelters. 

I'Vb. 'il, lo84. The advocate reports to the 
coiuii'il, that lie hath found matter, as he con* 
ccivcd, (>» insist against sir Hugh Campbel of 
Lesmu-k f‘»r''rreasoii. The council February 
Mill ordain him to insist; and appoint sirCieorge 
l.oekliart to cuiieur in llic said process with the 
Kiiig’s Advocate. * The design of this waa 
plum ciio’a:;li, to liimier that able lawyer, who 
had vc\. d tiicm so much in the earl of Ar- 
gv Ic’.s pr<K*‘ ss, to he cinphiynl by Cesiiock. 
Accordiiigly, upon Lesiiock's petition, Feb^ 
1/1, “ he IS allowed to employ advocate he 
pleases, and they are warranted to plead, still 
excepting sir fieorge Lo<‘kliart, he iK'ingal¬ 
ready ordeu'd to a\Mst the king’s advocate. 

The order <»f tlie Privy Council ordaining 
the Lord .Advocate to insist in the trial, is dated 
the 11th February loBl, and nut the 12th as 
Wodrow has it. It is in tliese w'ords. 

“ The lorils of his majesties privy council 
having heard and coiisniered a representation 
iiiadt; hy Ins miijesiics ad vocal, that he had got 
probation against sir Hn^h C'amjibcll, of Ccs- 
noek, elder, .sullii-ierit, as he conceavetl, to prove 
Inni gmhy of tn*afcoii, or ant and pairt thereof, 
doc ^ive order and warrand to his majesties ad- 
vocat, to uiiso and insist in a proci-ss of treason 
against him hefore the justices, and doe ordain 
aud rc(|iiire sir George Lockeart advocat, to 
concur with the king’s udvoirat in the said pro¬ 
cess.” l^rivy Council Records, p. 253. 

f As to this, the entry in the Privy Council 
Records, is as follows. “ February 2 J st 1()84. 
Anent a petition presented by sir Hugh (./’amp- 
hell of (k^snock, prisoner, within llic Tolbonth 
of Edinburgh, shewiug that wdiere the peti¬ 
tioner being iiiformed, tliat there is a proceis of 
treason raised against him at the instaiice of his 
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Howcrcr we shall find Cesnock is not prose¬ 
cuted upoij the plot, but upon his accession to 
Bothwel, and that llic witnesses who had in¬ 
formed against him retracted m lien in judg¬ 
ment. 

I come now from the Recoi*Is, and some 
original writ hy a gentleman present at 

the Trial, to give a short and distinct account 
of the process against that worthy gentleman 
sir Hugh Campbel elder of Cesnock, a very an¬ 
cient and liooonrable family ; and because this 
Trial was plainly invidious, and every thing 
stretched to the utmost height, 1 shall give the 
larger view of it. 

8irHugh was indicted March 17,* and with 


majesties advocat, and lio being sensible that 
his majesty nor his laws does not allow any 
person processed to be precluded of their just 
defences, hut on the contrarie has ordained 
them to appear for any pannalles, and it is most 
ordinar for the counsel so to doe, yet the peti¬ 
tioner having applied himself to sir George 
Lockeart, and several other lawiers to compear 
for him in the said process, they absolutely 
refuse unless they be commaiKled by your 
lordships to that eifect, and therefore humbly 
supplicating the councill to ordain the said sir 
George Lockeart, and any other advocats their 
lordships of councill anif the petitioner shall 
think liti, to advise, consult with, and appear 
for him in the said process, that the petitioiRT 
be not deprived of those legal and just defences 
be has to offer, and in the mean time to allow the 
freedom to them or any others that can be scr- 
Ticeable to the petitioner, free accesse. The 
loros of liisi majesties privic cuniicill having 
considered liic f ;r;jaid petition, doe give warrant 
and allowance to any advocat the petitioner 
•hall desire to appear for him, for his defence 
in the prnce‘?seof treason pursewed against him 
before the justices, at the instanro of his ma¬ 
jesties advocat, excepting sir (ieorge liockoart, 
he Itcing formerly ordertsl to concur with the 
king's advocat, and ali»>ws the raagistrats of 
Edinburgh and keepers of the Tolhodth to glv(* 
the petitioner e fitt. roum be himselfe ; and his 
friends and advocats to have accesse to hirn,l‘or 
preparing his defiances, they being always an- 
■weraWeftr Ills saife custody.’’ J’rivy Council 
Records, p. 257. 

The Trial was first appointed to proceed 
on the 17lli March; on which day there ia the 
following entry in the Rooks of Adjournal. 

Inf run March 17, 1631. 

Sir Hugh Campbell, elder, of Cfsnock, John 
Weir of Newton. 

Indyted and accused for being art and part 
of Abe late rebellion, and other treasonable 
erymes inentioocil in their dittayes. 

Purseteer .—Sir George McKenzie of Rose- 
baugb, his majesties advocat. 

Procurators in Sir Patrick Hume, 

•ir John Lawder, Mn William Fletcher, Mr; 
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him John Weir of Newfoiin, who is continued 
till April, add llie Advocate insists against 
CesnocJ;, ;R*cording to an Act of Council, 
ilalcd February 14th, by wliirh* sir George 
Lockiiart is np]>ointed to concur with the Ad¬ 
vocate in this process. Tliat day the process 
is delat ed till March 24, when Cesnock's liir 
iHctnieiit was read as follows : 

Clsnock’s Inuiotment. 21th March 1681. 

Sir Hugh Campbel of Cesuock indicted and 
accused, that where, n()t\viihslaiiditi|i; l>y the 
laws and acts of parliament of this kingdom, 
and constant practick thereof, the rising of his 
Majesty’s subjects, or any numlierof them in 
arms, without and contrary to his Majesty’s 
command, warrant and authority, and llie aid¬ 
ing, abetting, assisting, resetting, supplying, 
iiiteroommui.ing, or keeping corresjionuencc 
with open and mnmrest rebels, and the out- 
hounding or rnUliuhiting of them, or doing 
them any i’uvonrs, arc crimes of high treason 
and punishable witli Ibrfeiliire of life, lands 
and goods ; and by the iJ Act, 1 Pari, king 
Jam. 1. it is statute * l hat no man rebel against 
‘ the king’s person under the pain of forfeituro 
‘ ol‘ lile, lands and goods ; and by the fifth act 
‘of his Majesty’.s fip.stsession of his first par- 
‘ liament, it is declared. That it shall be high 
‘ treason to the subjects of this kingdom, or 
‘ any numl>er of them, more or less, u|iou 

* any ground or pretext wliatsoiiiever, to use or 
‘ continue in arms, to make peace, or war, or 
‘ any treaties, or h agues with Ibreign prince* 

‘ or estates, or amongst themselves, without his 
‘ majesty’s ‘jjiecial authority and approbation 
‘ first iiitcrpoiicd thereto.’ And all Ins ma¬ 
jesty’s subjects are disciiargcd, upon any pre¬ 
text whatsemever, to attempt any of thou# 
things under the pain of treason. And by 
the J? act 2 pari. Jam. 5, it is declared. ‘ That 
‘ no man willfully maintain, or do favouns to 
‘ open and manifest rcliels against the king’* 

* majesty, under t)ie pain of forfeiture aud 
by the 144 act, jiarl. 12. .fam. 6. it is statute 
and ordained, ‘'j’hal no man openly or iioto- 
‘ riously reliel agr.inst the king’s person or aii- 

* tliority, or make war against the king’* 

‘ lieges ; and that where any declared trai- 

(Adlinc Mr‘Kenzic, Mr. Walter Pringh*, Mr. 
John Kinraird, iVIr. William litiily, Mr. Robert 
Maync, Mr. James Balfour. 

“ Tliesaid day, Mr. George Bannerman pro¬ 
duced au act of privy councill, for insisting 
against Cc.snock, wlicreof the tenor follows.’* 
(Here is reciierl the order of' the privy council 
above quoted, but dated the 16tb iustead of the 
14t1i as it stands in the Record of the Privy 
Council!.) 

“ The Lords, at his Majesties Advocats de¬ 
sire, continues the dyett against John Weir of 
Newtoun, till the 7th day of Aprill next, and 
against sir Hugh Campbell, Monday next, and 
ordains wiluesises and assysers to attend, ylk 
ane under the paine of fy ve bundreth merla.” 



()23J STATE TRIALS, 36 Charles IL 1684.—5iV Bu^ Camj^eU. [908 


* tors or reliels repair in any part of this realm 
‘ none ol’ liis Majesty’s Jieges shall presume 
‘ to reset, supply or intercommune with them, 

‘ or give them meat, drink, house, harbour, or 
‘ any relief or comfort, under the same pain 
‘ for whilk they are fiirfeited, or put to the 
‘ horn ; and that immediately, upon KnowlcMlge 

* of their repairing in the bounds, all hi.s Ma- 
‘je.sty’s obedient subjects do their exact diii- 

* gence,at the utmost of their power, in scarch- 

* ing, set‘king, taking and apprehending of 
^ the said declaired traitors, and presenting them 

* to justice, or in following of tneiii while they 
^ be taken, and expelled, and put out of the 

* shire ; and immediately to make intimution 
^ to the magistrates and persons of pow er and 

* authbrlty in the next shire, who shall lie 
‘ holdcn to do the like diligence without delay, 

‘ and so from shire to shire, while they be ap- 

* prehended and brought to justice, or'expellcd 

* and juit forth of the realm ; and that they, 

* with all possible s[)ecd, certify his majesty, 

* or some of his secret council, or sonic of the 
‘ chief persons of authority and credit dwelling 

* w ithin the same shire, that such pci-soiis ar<’ ' 
‘ within tilt: same, wandering atiiort the 

‘ couutrv, or lurking in any pari theivof, under 
‘ llie pain that tlie traitors or rebels (»ught to 
‘ have sustained in hoilios or goods themselves, 

‘ in case they had been apprehended, present- 
‘ cd and convict hyjusliee ;* and by the 1 \ act, 
C pari. Jam. 9, it is declared, * That all who 

* shall reset such us are justified for rrymes, 

* if the Climes he notour, or the trespjisst‘r coti- 

* viet or declared guilty, arc ordained to be 
‘ punished as tiie prineijial trespasser j’ and by 
fht: 97 act J par). Jam. /», it is statute, ‘ Tluiliio 
‘ man, wittingly or wilfully, reset, sii.^ply, 

* niaintaiu, defend, or do favours to any of liis 
‘ Majesty *s rebels, and being at the horn, within 
‘ tlieii- houses, boiimls, lamls, or buiiiaries, 

‘ unde.'* ilie [»aiu of death aiul eonfiseatioii of 

* their moveubies.’ And by the coriiiiK'n law', 
hiws and acts of pariiaiueiit of this kin^^'ilom, 
hounding out and laliliabition, or art aial part, 
is pufiisliable as the principal crime- Yet ue- 
veriheless it is of verity, that the said sir Hugh 
C'aiuphel elder of lU^siiock, shaking off all 
fear of (jiod, respect and regard to his majesty’s 
laws and authorily, has firesiimcd to commit, 
and is guilty of "the said criiiies, in so far as 
the blooily and sacrilegious imirdcrera of the 
late archbishop of St. Andrews, and their ac¬ 
complices, to the iiiiuiber of nine or ten thou- 
«aiid, having, in the moiillis of Ma^, or June, 
1670, risen and appeared with arms within the j 
western shires, in a desperate and avow'ed re- ] 
bcllion ng.iiiist his inajestv and his authority, : 
having burnt his laws and nets of parliament, i 
proclaimed treasonable declarations and pro- i 
clamatioiis at public market-crosses, killed and 
inurdeved several of bis soldiers at Uruniclog, 
assaulted tlie c-ity of Glasgow, robbed and ri¬ 
lled llic g«u)ds und houses of his Majesty’s 
loyal subjects, marched up aiid down the 
country in a warlike and military posture, 
kept councils of waij rendezvousod, cxer- 


'cisody appointed commanders, and ofiiceri 
over them, and continued in open and 
avowed rebellion, committing all acts of 
hostility and high treason till the 29d day of 
June the said year, that they were defeat at 
Bothwel-bridge. The said sir Hugh Campbel 
having, upon one, or other of the days of the 
said month of June, 1679, met with Daniel 
Crawford in Galstoun, Thomas liigrham in 
Borlaiids, John Ferguson in Catharingill, and 
several other of the said rebels, at or near the 
bridge-end of Galstoun, coming from thereliela 
then in arms, whom they left at Tolcross-park 
near Glasgow', the pannal asked them where 
they had been; and when they had told him that 
tlieV came from the Westland army, he said that 
he liad seen more going to them than coming^ 
from them. And having asked them if they 
ivere to return ; they told him, they knew not. 
Whereupon he ti'easonably, c:oiiirary to his aU 
legiance and duty, said, that he liked not run¬ 
aways, and that they should get help if they 
w'Ould bide by it, and bade them take courage^ 
or some such like words to that purpose. 
AVIierethioiigh the said sir Hugh Campbel ia 
guilty of iutcrcomniuiiing with notour rebels, 
they having told him that they liad come from 
the Westland army at Tulcross-park ; and tha 
said panuel's not apprehending of the said 
rebels, and giving intimation to the next ma^ 
gistratc. And also he was guilty and culpable 
of giving a treasonable cminsel and advice, to 
go bat'k and return to the rebellious army, and 
also encouraging and hounding them out there* 
to. And also of ratibabiting, maintaining and 
fortifying the said rebels in their treasonably 
designs of rebellion, by telling, they should not 
waiit help if they would bide by it; and there* 
by he was guilty of the said rebellion, and ac* 
ccssory thereto, and art and part thereof t 
which being found by an assize, he ought to 
be punished with the loss and foi-teiture of life^ 
lands, aud goods, conform to the said laws and 
acts of parliament, to the terror and example of 
othcis to commit the like hereafter. 

9. Ve are also indicted and accused, tliat 
whereas, iiotwithstn tiding by the laws and acts 
uf parllarncnt of this kingdom, and constant 
practick thereof, particularly hy the 37 act, S 
pari. James 1. it is statute. That no man wil¬ 
fully maintain or do favours to open aud ma* 
iiifest reliefs against the king’s majesty, under 
the pain of forfeiture. And by the 14 act, 6 
pari. James 9, it is declared, Tliat all who shall 
reset such as are justHled for crimes, if the 
crime s he notour, or the trespasser convict or 
declared guilty ai^ ordained to be punished as 
the priufijia! trespasser. Ami by the 97 act, 7 
pail. James 5, it is statute, that no man wit¬ 
tingly or willingly, reset, supply, maintain, de¬ 
fend, or do favours to any of lIis majesty’s re¬ 
bels, ami being at lioinc w ithin tlieir houses, 
bounds, lainl, or bailiaries, under fbe pain of 
death and confiscation of moveables. And by 
the 144 act, 19 pari. Janu's 6 , it is statute and 
ordained, that iu> man, openly or notourly, re¬ 
bel against the king’s person or authority, or 
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nii^e war with tlie king’s lieges; and that 
where any declared traitors or rebels rejiair in 
mny part of this realm, none of bis majesty’s 
lieges shall presume to reset, or supply, or m- 
lercomtnune with ihesn, or give thuin any meat, 
drink^ house, harbour, or any relief or coinf >i't, 
tiiMler the same pain, lor wliill; they are for¬ 
feited or put to the bom ; and that iiiinie«!ia<« Ij, 
Upon knoukdke of their repairing in (he bounds, 

' Rllhis inajesl y’s obedient subjects do their exact 
diligonee, at* the utmost of their power, in 
Bearchiiig, seeking, taking and appreiiendlng 
the said deciared traitors, and presenting them 
to justice, or in toikming of them, while the v 
be taken and expelled, and put out of the sliirc, 
and immediately to make iritiiiiation to the ma- 
gistrates, and persons of power and aiithonty, 
in the next shire, who shall he holden^oilo the 
like diligence without delay, and so from shire 
to shivc, while they be apprehended anil hrongld 
to justice, or expelled and put fortli of t he 
realm ; and that thej^ w ith all possible sfieed, 
certify his majesty, or some of his secret c onn- 
eik or some of the chief persons of authority 
and credit, dwelling within the said shirr, that 
such persons are within the same, wamiring 
athoil the country, or lurking in any pari there¬ 
of, under the pain that the traitors and reheb 
ought to have sustained, in their bodies and 
goods, themselves, in case they had been aji- 
prehended, pixscnted, and convict hy jnstiee. 
And hy the cumnioii law, laws, and acts of par¬ 
liament of this kingdom, hounding out, or ra¬ 
tihabition, nr art and part is puiiisliabie as the 
principal crime. Nevertheless it is of \erit\, 
that the said Hugh Campbel, to evidence >ct 
further his w icked and traiterons design ot con¬ 
triving the late rebellion in ifie year lt>79 ; and 
that ye would, as trir as was in your |>ower, 
contribute thereto, by hounding, levying, send¬ 
ing out tlirrrto, according as ye diil promise to 
Thomas Ingrbum,DanielCrawford. John Fer¬ 
guson, and others mentioned in his former in¬ 
dictment, that he did send out to tlio said re¬ 
bellion, his tenants and sei^anU after specefied, 
’viz. Mr. James Brown his chaplain,^Cieorge 
Lambie in Crotthead, James Hutchison in 
Underwood, Hobert Parker in >Vfs>ler l^enfinc, 
Michael Boxburgh, mason in Galstoun, IJector 
Patou ill C(‘snof!k-yards, IJu^h Neilson in 
Kickartoun, John Brown younger in Priestiaud, 
'Alexnmlev Wood in High-side, Juhu Lambic in 
liadybrow, Alexander Mitclicl in Priestiaud, 
George Hutchison in Underwood, Mdtlhevv 
Held in Grasiiolni, James Uiclmioud in Law- 
field, John Hunter in Shiling-hill, George 
I.dirnble merchant in Bankhouso, William Har¬ 
ris officer in Hickavtoun, -Glasford in 

Bareith, Samuel Jioss in Netliertoun, John 
Gamil in Hank, Patrick Gamit, James lambie 
in Lawfen, Hugh Wilson in Burnfool, Francis 
Hubs in Kiiuwliead, ami several others ; at the 
least they having gone out to the said rebellion, 
and baf ing been thereat, he did reset them upon 
bis own ground, without enquiring where they 
bad been, or why they bad been so long abseut 
IB sp dangerous and critical a tinie^ when it was 


notour to ail the kingdom, that there Was an open 
rebellion carried on against his majesty, to the 
destriirtion of the [leacc, quiet and security idf 
this liis native country, as well 'as ofthetno^ 
imrcliy therein established ; and hedidetcfl 
reset, in his very house, William Gilmore who 
Went out of his ground to the said rebellion^ 
and lived V4‘ry near his own gate before tfid 
rebc-liioii, and though he owned befom his ser¬ 
vants in his (amil>, llul he liad been in there- 
hellion, so that llie same eould not but be no¬ 
tour to him, yet lu* cTilnlaiiied him two years 
as his porter, and llii‘rcailrr gave him a certi¬ 
ficate as a very honest man, and recoitimended 
iiiiiitutlie eariof Hinntonakl. Ami heiMitertaili¬ 
ed the said Mr. James Itrovvn, a notorious and 
misleading tield-jtriMelr.'r, astiis rhaplaiiiin hrs 
laiiiily, and tlo* |)er.soiis abovenamedf being hi9 
tenants mid servants, and Jiaving gone out of 
Ins groiuid to the rchibilion, and iinmedialely 
lliei’f'jiihT having letiiined thereto, and being 
cvtrsiiiee living therein, and he liiiii«elf going 
np and down aiuong' them, so flint, as ye wem 
oldiged In have emuiireil wlieiv they were, so 
lie eonid not know, that they were 4»nt at tlift 
U'hcliion, especially seeing tiieir lieinir at the 
same was notour in llie eniintr>, and two of 
them were liisown doinestiek seivoids, and 
lived in Ins <»\vij house. Wlie*rellin»ngh the 
said sir Hugh (.’aiiiphel lias uio»t treasonably 
contrived, eoidribiiteil to, lioniided, and sent 
out ])er.>oiks to the late reix llioii, has harboured, 
reset, sujiplieil, enlerlairieil, tunverstil with, 
and done lavonrs to open, notour ititd manifest 
traitors ami reboN, and was actor, art and part 
with the same, and of the otln r treaxiTiable 
crimes above sjacificil; which la ing hnind 
hy an assize, you ought lie piiiiislicd wnh 
lorfeiture of life, land.*? and g<K>ds, to tho terror 
and example of Olliers to coiumii tiie like iiere- 
after. 

J. The said sir Hugh (’amphel is furthei 
iuilictcil, and accused upon the laws and act's 
of p.'U'liuriicnt meiitioncd in his former indict¬ 
ments, tor the treasonable haii)unrtiig\ re- 
setting, c*iiterlainin‘.f, cnnesp<oidiiig with, and 
doing favours to nuioiir, open and lodinksc 
Trellore ami rcL Is, encoiuaging'liiem in ihcir 
rebellious praeiiccs, and di.swadmg them to 
subiitil to his majesty’s authority ; w no tin* 
us Alexander Paterson in Halgray his tenant, 
having, upon the iirst, second, ihiid, or one or 
other ot the day.s, or one or other of the nionths 
of the year adveilisetl him of his having 
hc-eii in the rel>ellion, and of his wiiliiigness to 
siihnut to bis iiiajesly'h aulb<n*it\, and craving 
Lis advice as to vvbat in* shouM do, he did dis¬ 
suade him and desired him lo go home to his 
w ork until iies(*nr for him, and so he continued 
his tenant, notwitbstondiiig he knew of hifl 
being in the said rebcibon. As also he did, 
on one or oilier day s of the month of June, 
Id 79, jy;o to the bn rial of Captain — f’amp- 
hd, who was drowned in iliewater of Galsiuun, 
as he was going to the said rebellion ; wlicre- 
ihruugli he commiued, and w as guilty of the 
trcaaunable crimes'abovcnientiu&cd, and vm 
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actor, art and {Nirttfiercot'^ which being found 
bjr an assize, he oiig'ht to be punisheil with for¬ 
feiture of lands, and goods, to the terror 
ol others to commit the like hereafter. 

^ In the enumeration of the Counsel on both 
sidi» which is inserted in the Record after this 
Indictment, the name of sir George Luckurt 
Appears for the crown, in addition to the enii- 
meratioD on the 17th. I’he Record then pro¬ 
ceeds (iH follows: 

“ 11 is Majesties Ad vocal produced the pre¬ 
cept and indy teiiieiit dulie execute, and repeated 
the warrant for pursewing t)ie pannall recorded 
in (lie precedetiic. 

His Majesties Advoeat having desired the 
justices, according to his iiiajestifs letter to 
examine the witnesses prcviouslic before any 
tryal, being in a cf.se of treason. 

“ Mr. Vir alter Pringle, for the panne!, ulleilg- 
rd, that by the letter direct !/y his majesty 
there ought to be prevnir'; \^arrand from the 
counciil before any e.;aini!i:ition ; which is not 
rodneod,and so nf» previous examination can 
e till that be jirodiiceil. 

“ TIis Majostits Advocat answe/ed, that he 
obtaitiofi a warraiid liom the coimeiil i‘or piir- 
aewing the pannel, whii'li is produced and read, 
and is sufficient for the haill proccdiue in thv- 
proevss, both as to examination and tryall. 'fhe 
lords dr lay cd to give answer till they should 
advise with his majesties privy counciil. 

“ The Privy (Uninciil having presently coii- 
Tcurd tliereaneut, his majesties advocat report¬ 
ed to tlie court tlie act and warrand nndcr- 
wriuen. 

EDiMWiKun, Marc/i 21, 1081. 

** The lords of his majesties privy conncill, 
fiaving consifleretl a representation madL be liis 
majc‘.tic»s advocat of the ticeossitv of a prevnuis 
examination of the witnesses ndthiced in the 
processc at his instance against the laird of Ges- 
nock, doe, conforrne to liis majesties letter to 
the justices of the SOtU December 1682, give 
warrand to the justices to examine these wit¬ 
nesses previouslie.^ Extract by me, 
Subscribttnr, 

William Paterson, Cl, Sec. Con.” 


* The King's Letter to the Lords of dusti- 
ciary of Scotland, relative to the pre\ ions exa¬ 
mination of witnesses, is recorded in the lfooki> 
of Adjournal on the Bih of January ludJ. It 
is as follows: 

“ C. R. 

“ Right tnistie and well beloved cousin 
and counsellour, right trustic and well belov¬ 
ed counsellonrs, and trustie and well beloved, 
we greet you well. It being always our 
cliier care to prevent the increass of ilisordrr 
and rebellion, in that our ancient kingdom, 
not only by roaintaininff forces to suppress 
the same, but likewaysby employing learn¬ 
ed and able judges, who may'discourage 
any such inturree^ons by discovering and 
foniahiiig such as are guilty thereof, and 


II. 168 L—&*r Hn^h Campbell f^SO 

[Jl is leniarkuble that tlicre is no niention of 
this Order in the Privy Council Record, wliere 
there is no entry at all, of this date.J 

'I'iie pannall and his |)rocuratois lieing call¬ 
ed to the ban-, nntl enquired if they founded 
imy' objeefton upon Daniel Craufurd in Gal- 


b'^lng infbrmeil of late that such as are to be 
aflduccd uitimsses being to be given in list to 
paniials, are oft tymes practised after theirnaiues 
urc known liy the late regulations, so that it 
cannot be clear who will fe proving witnesses, 
whereby the most guilty majr c.scape, and 
thinking it most seciin^ for our people to trust 
the previous examination either before or after 
citation to you the learned judges, who of all 
others arc the most unsuspected and indifFetent. 
We doc thereibro recommend to you that if 
our privy council shall find it nece;i«iary pre- 
viouslie to examine any who are to he adduced 
witnesscB you will examine them upon oath 
accordinglie. So that our advocat may be se¬ 
cure how to mroiagc such process, wherein 
you will do uc; acceptable service, for which 
this shall he your warrand. And so we bid 
you heartily farewell. Given at our court at 
tVbythall, the 30th day of December 163‘2, 
anil of our veigiic the threttie four years. By 
his majesties command. 

Sic Sutacribitiiry Middleton.’* 

** A lawyer who understands criminal formi, 
and tlie reasons of them, would be in cose to 
moke ample observes upon this Letter. Aa 
was nistoinary in this time, liiis practice here 
hj(I been tried by the inanageis, hetore the 
king’ > autlLoray was interposed; and this waa 
tin* way now, first to do unreasonable things, 
and then to engage the king to require them to 
be dune. It is very evident, this method w'as 
ilillen on to expiscate maiter of criminal pro¬ 
cess against gentleuieu and others, to secure 
then* evidence, and keep it secret likewise, till 
it was past time for the pannels to get defences. 
There is here much more than a precognition, 
and Lha matter is by oath fixed us far as it is 
possible to be ; and it ap^iears very hard this 
Nhoiild be dnn^, and parties not present to give 
what e.xceptions and light they could for their 
own defence. And when once the wituessen 
had made their declaration upon uatli, they 
could not resile without tin* charge of perjury, 
when they came to hear evidence in causa, and 
before tbe as.siv:e. I>y this Letter imh'ed llic 
lioi'du of the J uslieiiiry, are to take the tvit- 
ucssas oaths, which how fa.’ it agrees with 
judges before they come to judge directly, f 
must leave to others; hut this is only when the 
council Icy this upon them ; and the council 
ihcniKclves liad pow'cr, or assumed it to <lo this; 
yea, many times it was left entirely to the ad- 
\ ocalc to do it, who w ais ev idcr.tly a party in 
these eases.” Wodi’ovv. 

“ His Majesty’s Advocate, wiili us, examines 
parties and witnesses:, before tbc jirocess be 
intented, which l>e doth upon pretext that he 
may thereby know how to hbei wcactly, nud !• 
3 O 
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•toune, hU being deflignetl in the list of wit¬ 
nesses given to the pannall Daniell Carmichael 
in Galstoun, but who is righilic named and de¬ 
signed in the body of the dittay given first to 
the pannail, and is since given him in list under 
•his true name and designation. They declare 
they pass from any designation—[It is so 
written in the Record, but this should clearly 
be objection and not designation. This part of 
the Record seems very carelessly written.— 
.The words ‘ advocate’ and ‘ took’ inserted be¬ 
low in brackets, apfiear requisite to complete 
the sense.]—competent to them upon that 
head, for casting the said Daniel Craufiird 
as a witness. Whereupon his majesties [ad¬ 
vocate] askwl and [took] instruments.” 

“ The said day the Warrant of Privy Counsel 
authorising advocats to appear for the pannall, 
was produced and read before the said lords, 
whereof the tenor follows.” (As already ex¬ 
tracted from the Privy Council Record, dated 
51 February, p. 922.) 

Wodrow proceeds tlius: 

“After his Indictment is read at the bar, Ccs- 
nock himself opened his case in a long and pa- 
thetical Speecn, wherein he insisted mostly 
upon those points. “ That though several 
field conventicles had been kept in the country 
where he lived, yet he hud permitted none to 
be upon his ground; that neither himself, cliil- 
'dren, or servants, had been prc.sent at any of 
them ; that as he kept his own parish church 
regiilaMy, so missing two of his servants there 
one Lord’.s day, he caused them to be kept out 
of his gates till the sahbatli was over, and next 
’morning called for them, paid them their 
wages, and dismissed them ; that during the 
time of the libelled rebellion, he was so far from 
encouraging it, that lie retired to Cilrhrist, 
(perhaps writ forvCilchcrscroft) a strong house, 
and abode there till it was over; that he had 
put off his ground all his tenants who were 
said to be at Bothw'el, as soon as they were 
convict; that if ho was found guilty in that 
matter, he was most willing to umWly the law, 
but he knew he was innocent; that one of the 
witnesses adduced against him he never saw 
before, as far as he knew, hut could prove he 
had declared in several places, that he would 
^oCesiiock an ill turn, because lie had iniorined 


the end he niay not vex panics, if he find no 
ground for the pureuit. Rut many learned 
lawyers have always thought this procedure 
dangerous, fur his majesty’s advocate is still a 
party interested, anil so should not be allowed 
to deal with the witnesses ; for thereby he may 
strain from them what otiicrwisc they woufil 
not depone. And if in our last reformation of 
the justice court, it v%as iuiuid, that the king’s 
aidvocate should not make the roll of assizers, 
because lie is too much interested, much less 
should he, for the same reason, he allowed to 
examine the witnesses, since that is not allowed 
to the advocates for the defeiuUns.'* Macken¬ 
zie's Criminals, part 2. tit, 20, sec. 2. 


about a murder he (the witness; had commilted. 
Ill sliort, as to other defences, he remitted him- 
self to his advocates.” 

The Advocates for the Pannel were sir John 
Lawder, sir Patrick Hume, Mr. Walter Prin¬ 
gle, Mr. William Fletcher, Mr. John Kincaid, 
Mr. Colin Mackenzie, Mr. Robert Main, Mr. 
William Baily, Mr. James Balfour. After 
reading the Indictment, the King’s Advocate 
moved that the Justices might examine the 
witnesses previously before any trial, this being 
a case of treason, and alledged a letter from 
his majesty to this effect. Mr. Pringle answer¬ 
ed, that a previous Warrant ought first to be 
given by the council, in terms of the King’s 
Letter, which was not produced. The Advo¬ 
cate replied, his Warrant produced was as to 
the whole process, and no more was needful. 
Tlie Lords delayed to determine till they advis¬ 
ed with the Privy Council. 

This little bit uf form was soon got over ; a 
council was immediately called, and the Advo¬ 
cate hud a W'arrant given him. “ Edinburgh, 
March 24, the Lords of Coiincill having cou- 
sidered a representation by his Majesty’s Advo 
calc, of the necessity of the previous exami¬ 
nation of witnesses in Cestiock’s process, do, 
conform to his Majesty’s Letter to the justices, 
]3ecrmher 30, 1632, give warrant to them to 
examine those witnesses ]ireviously.” When 
ftiis was prodiieed, the . lawyers entered upon 
the caus(\ Cesnock’s Advocates pleaded at a 
great length, and with much force of reason, 
and the King's Aiivocate said all so ill a cause 
could hear. In this exlraonliiiarv Case, of 
which no aceoiiiit has he(;n yet piililished, the 
curious reader will incline to have (lie Debates 
as they stand in the Registers. Accordingly, 
I liavc added the Defences of Cesnock’s Advo¬ 
cates. 

Cesmoi r*s Auvocates DEi-i:xeh>s. 

Sir Patrick Humr^ for the panne], alledges, 
always deny ing the indictments and haill ar¬ 
ticles and qualiiicnitions thereof. And as to the 
first indictment; whereas it is alledged that 
the defender did iritercommunc with the rebels 
ill so fur as he having met with Daniel Craw¬ 
ford, and the other persons mentioned in the 
libel nf or near the bridge of Calstonn, as they 
w ere coming from the rebels then in arms, 
whom they left at Toleross-pnrk, and did speak 
»nd discourse with them. It is answered, Imo, 
Tlial it i.s not relevant, unless his Majcsty’tt 
Advocate condescend upon the particular day 
that these persons past the bridge of Galstouii, 
which if he will do, the defender positively 
ofiors to prov e that he W'as aiibi, ana that he 
w'as at home at his own house of C’esnock at 
that day. 

5do. The libel is not relevant to infer inter- 
communing; seeing it hears, the defender 
only met with them hy the way, and the sim¬ 
ple meeting of persons in the high-way, which 
was only accidental, and the asking them from 
whence they came, and wluther they were 
going, neither by our law, nor any Uw in the 
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world, cau infer intercotnmuningf dischargfed especially seeing^ the defender was never bi- 
by the law, which can only be understood in therto tainted with disloyalty, but on the con- 
the of keepings correspondence by letters, trary was rea^ upon all occasions, to testify 
or of desigfned meetings to treat of things, in his zeal and affection to the king's service, and 
order to the carrying on of the rebellion, and to suppress field oonventicles, which are the 
not of accidental rencounters in the high-way; rendevouzes of rebellion, and upon all occa- 
and if it were otherwise understood than upon sions, and in all ooinpaiiies did always invoigli 
that ground, every person that had met any against that execrable rebellion, and all re¬ 
man coming froin the rebels, and had asked at belliuus courses, as being destructive to tbo 
him from whence he came, or w hither he was king's interest, the peace, quiet and weal of the 
going, and had inquired for news concerning kingdom. 

mese rebels, as was very ordinary at that time, .Oto. AVliereas it is libelled, that the defender 
should have been guilty of inlercumiimiiiiig; spoke these words, or such like words to that 
which were absurd to iiiiagiiie. Ijiirpose, is not relevant in such general terms; 

3tio. Allieit these men dcchrcil they came for seeing the crime consists in words, the 
from the army of the rebels in the west, yet jiarticular words ought to be exprest and con- 
tlie defender was not obliged to know that they descended upon in the libel, otbcrw'ise it is not 
had been concurring in the rebellion, seeing relevant. 

they might have been there upon another 6to. Albeit the words mentioned in the in- 
account, for many w'ent there who had no dc- diciment, should amount to treasonable ox- 
sign to concur in the rcbclliou. Fur it is no- pressions, yet the defender is secure by his 
tourly known that some went to bring back inujeKty's gracious act of indemnity in July 
their horses and goods that were taken away 1679, by wliicli his sacred majesty for the 
bj the rebcHs, others to bring back their cliil- n^iisons and causes therein mentioned, does 
dren and servants from such rclMdlious courses. €^vJu-essly inflemnity all such as have spoken. 
And therefore unless they hav(‘been denounced written, printed, published, or dispersed any 
to the horn, at the head burgh of the shire traiteroiis speeches, or have advised any thing 
where they dwell, it could l*c no crime to speak contrary to the laws ; and generally all such 
or discourse with theui, or not to apprehend as are liable for any pursuit or occasion relating 
them, or not to make intimation to the next to any piddic adnimistration, by eonvincings 
magistrate, as is clear from 126 act, pari. 12. actings or oppositions, or otliervvise, preceding 
Jam. 6. By which it is expressly provided, the date hereof, declaring the generality o. 

* That the inhabitants of the Shire are not put these presents, to be as <?irectual to all intents 
' in mala Jide to converse or intercominune and purposes, as if cveiy circumstance of 

* with rebels, unless they be denounced to the every one of the foresaid delinquencies or rais- 

* Horn at the Market-cross of the Shire where deriieanours were purticulurly and sfieciall^ 

‘they dwell;’ and albeit they had been for- therein insert; and that every one of the per- 
i'eited persons, and declared and denounced sons that might be challougod or pursued tor 
rcbells, as they were not, yet the intercom- the same, had a remission under the great 
miming and conversing with them being only seal or an act of indemnity past in his lavours, 
by chance and accident, it cannot inter the discharging any of his majesty's officers or 
puiiishiiieiit of treason, as is clear from his subjects to [mrsue any person or persons upon 
majesty's late proclamation in April last. such account, either ad privatum or z'tndiciam 

4to. Whereas it is libelled, that the defender puhltcum, oi io upbraid them therewitli, and 
having met with these persons at the bridge- coinnidtidiiig all the judges to interpret this liia 
cud of Galstoun, he should have .said to them majesty’s remission, with all possible latitude 
ho liked not runaways, and so is guilty of and favour, as they will be answerable upon the 
giving tliein treasonable counsel and advice to higbcsl peril. 

return and go back to the rebels. It is an- As to the second additional indiclment, al- 
awercih That the words do not import counsel ways denying the same, wliereas it is aUedged, 
nor advice to llicsc persons to go hack to the that the defender was guilty in contriving of 
rebels ; and words and expressions cun never the late rebellion, in tlie year 1679, and did 
infer a crime, far less the crime of treason, contribute tlicreto, by hoiiiiding, levying and 
unless they clearly, directly and positively in- sending out men, as he had promised to TUo- 
fer the crime. Next, these words do not fall mas higrham, and the other persons raen- 
under any of the acts of parliament libelled tioned in the first indictment, and that he had 
upon, which are only against the rising in sent out to the rebellion, the tenants anti ser- 
arms against the king, and the wilful main- vants mentioned in the said indictmeut; at 
taining aud doing favour to open and manifest least having gone out to the rebellion, ho 
rebels, that are declared traitors, or to reset, thereafter reset them upon his ground. It is 
supply or intercominiine with them; so that answered, Imo. Thatit is a great mistake, for 
seeing tliese expressions do not fall under it is not so much as libelled in tlie first iii- 
these express law's, they cannot infer the crime dictment, that the defender promised to Tbo - 
of treason, it being a certain principle in law', mas Ingrham and the other norsons tlierein 
that ‘ quod lege non cavetur, in practica non mentioned, to send out men to tne rebellion. 

‘ habetur.’ And these being penal statutes, 2do. It is absolutely denied, that the pau- 
cannot be extended beyond the exppess words, ncl did send out tliese or other persons to tUt 
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rebelltonf audtlie tenants going out to the re- ed npon any of the acts of parliament libelled^ 
bcllioti, cannot make the masier liable as a which do only declare what actions are treason^ 
oontviver, unions they n^nt out by bis express able, but ilo not inter foiieiture from light uid 
order. rash words, and the utmost extent ds to which 


3tio. Albeit the defender had reset any of i 
the porsuns nientioneil in the indictment, oii [ 
liis gnmnil after the rebellion, yet it w as not j 
relevant to infertile crime of treason, tar h‘SS i 
to make him u contriver, because it is odereil to 
he proven, that tliese ptTsoiis did either take 
the bond Miio tempore, obliging themsehes 
never to rise in arms against his majesty or 
his authority, and so it was no crime to reset 
them, or they were icwar8,and he could notre- 
nioi ethem ; or they were tenants to other men, 
iiiid so he coiihl not be liable resetting tlieiii 
on his ground, or if any of these persons liaii 
hoeu in the rebellion, it was never known to 
the delciidcr, or they were not declared rebels, 
or iu any puitc>ous roll, or denounced. 

4to. As to Mr. James Hrown, it is positively 
offered 1o be proven, that lia removed out ol‘ 
the defender’s fiiitiiiy aliout (iftceii months be¬ 
fore the rebi‘liiou, and was never a servant 
thereafter in his family, but w'as servant to the 
deceast lord Craigy lord jiislicc clerk •, and ii’ 
at any time thereafter the said Mr. Janies 
came to his house, it v^«s only transiently for 
a night’s time, and no miui could refuse to 
give a night’s lodging to one that was a ser¬ 
vant to an odicer of state: and Ihc^ said Mr 
James Brown did comini t a servant to the 
lord Craigy till hn died, oi.il thcreuficr was a 
servant to l>aidt'M\ hut was iieier a servant in 
the defcndci’s ihiuily after the rebcliicui, nor 
^dr tifteen niontlish* tore. 

5to, As tc A\ii!ouii Gilmere, the dt lWidcr 
detihs he wa*? rver ithe ulnjiion, or that he 
ga>c him a cfi t.iicaTe in the t^nis meiitioneil 
in theindictmcc.^ 

6. Tile rcsctiiDc; ana irtovomrnuning with 
the persons uKDtnxK'd m the indicniO'iit, coiild 
he no crime, st ciiig ihev vv* re not denounced | 
^elH*l^ ut the 't-cross of the head burgh 

of the shire win vt*lh*y dwell. a»is dear from ‘ 
the rid act,, pail. I'i.'Jam. <», by which it is’ 
provided, That nliuii dcn!ine,aiii‘n at the 
Market-cross of Kdiuburgh, sliiJl iie suliicient; 
for the iiitromhtiiig wiih liic escheat, as the | 
same liad been made at liie Market-cross where 
tkc 3 " dwell. 

As to the third Indictment, seeing iiis Majes- ' 
ty’b Advocate passes from it, the J^inncrs l^i-o- j 
ciiratorr. take instruments thermpon. 

Mr. Fielc/ier further alledges for} 

the paiiiiol, that the libel is not relevant. i^V»r j 
1. All CTiuiinal libels, especiallv such, by whith i 
mens lives, foiliines, re|mtalion and posterity 
are drawn in «|uestioii, oiiglit to be founded on 
clear and positi\e law and sUitute, and the sub¬ 
sumption and criminnl tact ought to quadrate 
with the laws cxnttained in the proposition; 
whereaN the crime liheltiHl in this indictment, 
consisting of certain scnteucesand expressions, 
gathered up five years after the same are pre¬ 
tended to have been spoken in a transient way, 
to persons who were pabsiug by, are not fbun^ 


the acts of parliament go as to this point, is 
only to punish with forteitme, such treasonable 
speeches as are malicious and advised, as ap¬ 
pears bj' second act, second session of his ma¬ 
jesty’s first parliament, w here it is declared to 
be ti-ensoii, ' for any ]iorson, by writing, print- 
‘ ing, preaching, or other malicious and advised 
‘ spt^aking, to express or declare their treason- 

* able intentions, to plot, e;nitrive or intend 
‘ death or dcstriu tio:i to the king’s majesty.’ 
And this indi^'lnuMil not hearing that tho ex- 
j)rc»siuns weic^ a<i\ised and malicious, is not 
iuunded on the acts of purliament, and so is 
not relevant. 

2. It has hcen the W'isdom of the best go¬ 
verned nations, not in infer tiio crime of treason 
from light wmds, which ma\ be rashly spiiken, 
and the im[»«ut and senise wdicrcof may be ea¬ 
sily mistaken : And therefore the ilotnans, 
who did not allow actions to uriso from con¬ 
tracts, anil i»actions, and words, unless the same 
had lM‘en done b^' btijuilation, or vt fbu sofennifiy 
took care to provide by tlieir laws, that rash 
words should not be drawn in consciiuenec, as 
appears by flu? Lix7 § 3, Dig. ad. l^eg. Jill 
Mapst. w'hieii bears, that^ lubricum linguie ad 
‘ pienam fueile tvaliv'ndum non cst, qiianquam 

* temerarii digni pmna, sic tainen ut insaniis 
‘ illis purcendiim cot, si non tale sit delictuiii, 
‘quod \el cx scriptnra legis descend it, vel ad 
‘ exemplum legis uiidicattdiim cst.’ And by 
the Lex Viniiia Cod. si quis imperntori male- 
dix^ ril, the enipnors Theodosius, Arcadius and 
llononiis have declared, tliat ‘ .si quis improbo 
‘ piiiiUntique mahdi'Oo nomina nostra credi- 
‘ derit lacessoiidii, ac. tiirbiih niiis oh treclator 
‘ tempore nostrum lucrit, eiiiii pirruc nolumns 
‘ suhjdgart*, sed, integris omnibus, 1 i«m: ad nos- 
‘ tram scienliam refrratiir, ut ex persona 
‘ hominis dicta penstanus.’ And by the iaw'6 
of LiiglamI, the crime ol treason cannot bo 
inferred from baic words oi expressions, with¬ 
out an overt or open not, ,.s lippcare by what 
iliat learniNl lawyer sir lidward Coke hath 
wriiUnin tiis lubtilulions, upon the chsp. of 
high irccisen, where he says expressly^ ‘that 
‘ diVi:rs late acts of }»arl‘«ii!en1 have ordained, 
‘ that ooiiipassirig by h;i:e words or soy'ingB,* 
shoidd ho high treason, b’lt nil these are either 
cxj‘<'!)e.l or expired, and it is <*ornm«rdy said, 
thui hiii’e Avordsnuiy take an herctick, but bare 
word.^: cannot makci a traitwr, wiihout an overt 
act. .And the wisdom of the makers of this 
law woiiiii not make v/ords only' to be treason, 
scciiig such variety among the witnesses about 
the same, as few of them agi'ee together ; but 
if the same be set dow n in writing by the de¬ 
linquent himself, this is a sufficient overt act 
within the statute. And the reason of these 
laws is, that the various accenting and pro¬ 
nouncing of words may give them a different 
sense, and tliat the memory of witnesses may 
he lubrick, and by the custom and practice of 
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this kinf^om, treason has not been inferred 
from naked words without writ, unless there 
hud been a long^ context of sermons and decla¬ 
mations, Whereof the scope and design, as 
well as the wonls themselves, were clear and 
evident: But treason was never interred from 
transient words and half sentences, which 
might he gathered together by ignorant 
hearers, who cannot take up the import and 
bensc of a discourse. 

3. As to that part of the libel, by which the 
words therein mentioned are coiisti ncted tube 
a treasonable counsel and advice of encourage¬ 
ment to tlic rebels to go back ; the words can¬ 
not bear any such construction, and at most 
they can only amount to a rash, advise*] and a 
treasonable speech, and not to any advice that 
these rebels slioidil return. 

4. Albeit the words could be stretched to in¬ 
fer a counsel <.f rebellion, yet the same being 
‘ consilium nudum, sitie iuKtruetione,^ it cannot 
impoi t an accession to rebellion, which cun only 
be interred from siK'h coiin!i:i‘ls which may be 
iiselei for cavryingonthe crime ; and law hath 
dlsiiiigiiislicd betwixt an exhortation and a 
counsel to commit a crime, as appears from the 
last paragraidi ol’ the institutions de factv. 
"J'be words are, ‘ corteqiii nullum opein ad fur- 
^ Him lueiendum udliibiiit, sed tautuniconsilium 

* dedit, atfjue horisitusest ad fiirtum facieiKlmii, 

^ non teiietiir linli.’ And VmmiiN upon this 
paragr»jdi say*? expressly, that ‘ simplex con- 
‘ biliu!ii sine iiistriHlionr, iicmincin furti ohiigul, 

^ tpianlumvis furtiun Sf'cutum sit.’ And IJI- 
juarms in lege .'iO § penult. Dig. de furtis. ex- 
jdaiiiing wliatkiud of roimsel imports an ac- 
ress!Mn to a erime, liatb these express words. 

* ’t’'*nsiiilium dare videtur, (pii jiersuadet el im- 
‘ IM'liit, atfjue insJruit crais.lio ad furtuui I'aci- 
‘ eiuluiii.’ And T*t‘[»ini!iu, in Beg. sjo, D'g. de 
Kifi qui notantiu* inf.imia, says expressly, that, 

‘ is qui exhorratur, mandatoris opera 11*011 fun • 

* gitur.’ And this is the opinion of (^larus, 
parag. fin. qinest. 80, w'ho says that it is com- 
MUitis. And albeit that such aeouusel may im¬ 
port the crime ot treason, liie cxiiression itself 
being treasxmabic, yet it ceiinot infer art and 
part of the crime of rtbellion, when liiat 
conn > under a distinct considei atioii from trea- 
eonaiile speeches. 

5. As to the qualilicafrons of art and part in- 
ferivd from hounding out and ratiliabilion, Ibt 
sann* are uow'ay.? rcb-vanT, niid such qualifica¬ 
tions can only import an accession to ]triv'jtc 
crimes, whicli are committed for, or in name 
of any person, v. g. in revenge of u wrong 
done to Inni, but not at all in public crimc.s, 
which are not roininittc d in contemplation oi‘ 
the party who hounds out ratihahites. AmJ 
therctiii'e lawiersaro generally of opinion, that 
such hoimdirig out, or ratihabition, doe.*! only 
take place in sucli rriincs * ubi vertitur in 

* tercssc privatum, vel viudictuin privatum.* 

6. The liliel is not relevant in these terms, 
that the pannel spoke tlie words libelled, or 
■ome snob like wonls to that puqiose, heraiise, 

* in eri.nninibiis non licet vagari,’ and all cri¬ 


minal libels ought to be clear and distinct, and 
esjjeciRlIy as appears from Damhuderius, Prax* 
Crim. Bap. 80. Num. 4. wh(;i'e he says, That 

* omnes lihcllos criminarios oportet esse clans* 

* flimos. and that they ought to express * omnea 

* crimiiiib perpetrati quaiiiates.’ Wherein also 
Bartolus and other lawicrs upon the 3. 
Dig. (Icaccusationibiis, do agree with him. And 
seeing the specific form of this crime consists 
ill words, it i s necessary that the same should be 
exprcRt, * nee cnim accucata, cum existiinatione 
^ aiiciuc jHctiirie et discriiuine vagari. Dig. de 

* rci viiid.* And by such a way of libelling the 
parincl sliould be prejudged of his defences ; 
for if the wonls which are to be such like, 
were libelled, he would make it appear that 
they are not w'ords to the same purpose, and 
that they cannot import the crime of treason, 
which can only be inierred from clear and li¬ 
quid cxpiTnsioiis, and thereupon he would ob¬ 
tain aij interlocutor from the lords of justi¬ 
ciary as to the relev aney; and it w'ere a dan- 
ge» ous p'*eparative, should points be renaittted 
to an assize ; And if this should hold, then 
his Majcsty*s advocate needed not to libel any 
farther than that the i>arty tv'era guilty Of 
treason by giving coiuibcl to rebels in general, 
which were most dangerous and absurd. 

As to that qualification of ilie libel, that the 
defender ought to have apprehended the rebels, 
conform to 144 act, 12 ]iarl. king Jam. vi, the 
same is not relevant to infer the conclusion ot 
the libel. For it is evident that the act of jiar- 
liunietU could only take place when the country 
is peaceable, but not when armies are in the 
fields, for * inter arnia silent leges,* and it 
would not be expected that any private gentle¬ 
man should, by seizing upon the rebels, expose 
himself to the fury ol a standing army, and 
■ ciua* V is excusat a criminc,’ which consists 
ouly in negiigeuee ‘ ct non faciendo.* 

it likewise alledged, that the deiender cannot 
he culled in question from the crime arising 
from the w ords libelled, in respect the same arc 
iilielled to be prior to his Majesty’s act of in - 
demniiy, which ought lo be inviolably observ¬ 
ed : For. 1. Amncsiics and acts of indemnity 
and oblivion, after countries have been iinivcf- 
snlly engaged in crimes, do become the Magna 
C'Uarta and fundamental security of the lieges, 
us to their lives, fortunes and posterity. And 
tin felore all judges ought to lie tender thereet, 
and rather to extend nor straiten the same by 
thru* decision and intepretatioii thereof. 

2- It is the public interest of the king and 
iiafion, riial such public indemnity should take 
full effect, seeing the same bears to be im.de 
for removing all fears and jealousies of li-t' 
people, which do expose them to commit mu 
crimes, and the least violating of, or im|.»ioi»iii;; 
upon ilic very borders of such iiulciiinifa 
doth again o|)cn a way for new f.ai*s and joa- 
lousics. no man knowing but what is anotUc v 
man's case this day, may be hi.s to morrow ; 
anti the interpretation of .sucJi iuilernnities be¬ 
ing drawn from grounds of law, the peojde 
cannot know how lar they nsoy lie overtaken 
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thereby, and therefore may return to their i debate, resolves only to take notice of these 
ibrmer apprehensions ; the consequences four points. 

whereof may come to very dnuo^erous for 1. That the words spoken are treason, 
the peace and quiet of the kiii^^dom.^ And it ^ 2. That the conversing in these'terins, is an 
has been the prudence and policy of this and iiitercoinmiinin^ with notour and open trai> 
all other nations, that Mheii crimes did abound toi’s, whom he knew to be such from the per- 
and spread as a contaiifion, indemnities were sons Iheniselvcs. 

granted in ample terms, and most punctually 3. Tiiat those words are relevantly libelled, 
observed. quoad time and place, and there is no place for 

3. All pardons and graces of their own na- alihi here, 
tare are iuvourable, and arc to be extended, 4. Tliat the words and converse l^^iiig trea- 
and crowns are preserved by mercy as well as , soiiahie, are not taken of}'by the act of indem- 
justice; tor, as Solomon says, Prov. xx. 28. | nitv. 

‘ Mercy and truth preserve the king, and his j As to the fu>l, it is undeniable, that, to ad- 
‘ throne is upholden by mercy.* And it is the ' vise people to rebellion, is, by the law of all 
duty of the judges, inviolably to preserve in the nations, rebellion, though the advice consisted 
minds of his people, a sense of his majesty’s only in words, us all advices generally do ; and 
goodness, in securing to them these universal tliougli there be no particular act of parlia* 
and public pardons, for ‘ nulla dote, iiullo ge> ineiit, declaring the advi^tiiig to rise in rebellion 
‘ nere virtutis murtalitas propius accedit ad di- to be treason, yet all acts of parliament, that 
c vinm natune siinilitudinem, quam raiscrendo declare any criiiie to be punishable, but much 

* humanie imbccillitati, igiioscendo erroribus, more punishable by treason, ilo, by an infallible 

* et injurias obiiviscendo.* And there was never and necessary conscmieiife, declare the ad- 

any king in the world that has given greater vising ihat crime, or that species of treason, to 
demonsti'ations of private bounty and clemency he punishable as the crime itself, and a special 
to his subjects than bis sacred majesty, an^ hiw were needless; and with us particularly, 
therefore the indemnity being suited to liis ma- art and part of treason is treason by statute, 
jesty’s own regal temper and disposition, it and counsel and to advise, is the higlicst 
ought not to be straitened, but rather enlarged, ! (pialiticatiun ui‘ art and purl, because it gives 
if need were, by a rational interpretation. | life, and courage, and heing to the crime: nor 

4to. His majesty hath declared his enixa | can it be ilcnied, that if the doctrine of the 
Toluntas, that the foresaid indemnity should ho | defence were sustained, any man might at 
interpreted with all (lossibie laritudo and favour, ' jiresont go up and down the whole west, and 
and hath commiiiidcd his judges to do the ; invite and hound out to u rebellion, and who 
same upon no less certification, than the high- can doubt hnl he would be highly guilty of the 
est peril, whicii demonstrates, liow serious liis rebellion, who did thus raise a rchtllioii? And 
majesty hath been, that all the imperfections of I ad\ice certainly i.s far more daiigoroiis than 
his sUbfccls should be cm ered, and that nothing i action, and so should he more punishable, 
might remain wliich luigiit give them the least Nor can it be denied, but if their words be true, 
jealousy in lime coming. j CVsnoek, the paiinel, did more contribute tii 

5to. By the I8ili act, 7 Pari. K. Jam. 1, it tiic rebellion, tliaii these pitiful creatures he 
is expressly ordained, * That no man interpret ' advised, his pruilence, iiiHuence and interest 
‘ the king’s statule«; otherwise than the statutes | being extraordinarily greater than their anions 

* bear, and to tlui intent and effect they were < could have been. lAikcas it is as uudeniaLlc, 

* made for, and as the maker of them under- I that, by the Roman law, advice to commit 
' stood, and whoso does in the contrary, to be l<"se-m:ijcsty, were lesc-iiiujcsty, cujus opera, 

‘ punished at the king’s will.’ And this act of | consilio, cl L. 1, sect. 1, d. L. Jul. Majest. and 
indeinnily being one of Ins majesty’s statutes the seventh law cited doth expressly answer 
and proLlarnations, wiierein the peace and se- j itself, making words to be punished for trea- 
curity of the kingdom is higlily concerned, ; son, ^ si tale sit delictum quod ex scriptura 
the sense and extent thereof oiu;lit not to Iw' i * Icgis dcsccndit,’ as with us art and part, or 
wrested and inverted contrary to his majesty’s ! where it is * ad exemplum legis viiidicandum,’ 
meaning and the propriety of the words ; and the words being of great consequence, and 
his majesty having expressly indemnified all of extraordinary evil example. Andalheit,^y 
treasonable speeches and advices contrary to that law, light and unadvised words, proceld- 
the laws, under which general, the words men- ing from petulance and extravagance, which 
tioiied in the iiuUctmeni are geiiiiinly and na- arc the very words of these laws, were ordJna* 
turally comprehended ; for it is evident, that rily covered, by the emperors, with contempt, 
the general notion of trcaaouubie discourse doth pity, or pardon; yet * ubi locus venive, ibi 
eonapreiicnd the same. * semper siibest crimen,’ else there needed no 

* veuia’ hut in this nation ; and in this case there 
Kinc’s Apvocail’* Answem. i* no place for this debate, furthe apeaker, and 

the advice, and the design, and every circum- 
His Majesty’s Advocate craves IcaviB to de- stance shew that these wonls are malicious, 
dare, (hat heis very much aslomshcd to hear, and advised words; for what could be morq 
that, by our law, it is not treason to hound out advised, than seriously to give advice to poor 
mm to rebellion, and therefore, to shorten the people whom lie knew be could influence in 
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many repeated expressions, all tendinf^ to the 
same end, ‘ ineiilcatione et g[eminatione ver- 
* horutn ? and what could he more malicious 
than to upbraid them tor leaving a rebellion, 
with the hateful name of Runaways ; and not 
only advise them to return to an open and most 
flagitious rebellion, but to encourage them 
thereto, by promising them help, or assistance, 
or officers, which shew a rooted and malicious 
design to have that rebellion prosper ? Nor are 
the words such mysterious expressions, as that 
every country fellow could nut but necessarily 
understand, being fitted designedly for their 
capacity, nor could they forget them as loose 
and scattered words, being a sage, a designed 
advice from a man, whose parts, piety and in¬ 
terest they admired. And what man alive 
could lie such a brute as to forget the most re¬ 
markable thing they ever heard, upon the 
most remarkable occasion, and upon a point 
wiierein they were so much concerned, and 
which they could iiot hut lay deeply to lieart, 
and think oft«‘n upon, because it concerned 
them all together ? Ami so they would remem¬ 
ber one another, and because it was to be tlie 
foundation of the greatest resolution that ever 
they coubi he concerned in. As to the geue- 
cality, objected against, of some such words, 
his majesty’s advocate craves leave to say, that 
an advice was never in more explicitc aiid sjie- 
eific terms libelled *, and in whatever terms an 
advice be given, it is still an advice to rebel, 
and so art and part of rebellion ; nor seeks he 
any latitude in his libelling the words, furtlier 
than that he said, they should have officers, or 
help, or some expression of help : and it cannot 
tie denied, but if one man sliouUI say, they 
would geihel|i, or another that tliey should be 
helped, yet all these are the same expressions, 
and the same advice, and the words arc the 
more to be believed, that they are not expressly 
the same, being to the same purpose, and as to 
this be oppones his lihcl. 

And as to the se(‘oiid point, it Is undeniable 
that this is not an accidental meeting with re¬ 
bels, but it is an intercoinmuiiing witb lliem 
upon the rebellion, and upon encouragements 
thereto, and though they were nut denumiced, 
yet he knew them more to Ut rebels, than he 
could have known them by their denunciation; 
for they themselves told iiiiu they had come 
from the rebellion, and they were only going 
home to seek clean clothes, which was an uc- 
knJwledgment that they were yet in the re¬ 
bellion, and a part thereof: and this is far 
stronger than Monkland’s case, and many 
others, who have been condemned for going to 
seek their b^ne, or their horses ; nor do the 
acte of parliament requiring denimciatiou mili. 
late in this case, since denunciation is but a 
legal, and supposed, whereas this is a certain 
end pro|)er knowledge. 

To the third it is urged, that it is an unenn- 
troverted principle in our law, that no defence 
contrary to the libel can be admitted, fur that 
were to admit a formal probation, that the king 
ml the pursuer’s witnesjses are stiU perjured, 

4 . 


it being undeniable, that if the king’s witnesses 
prove that Cesnock’s was iii such a plao 3 at 
such a time, spoke such w'ords to such men; 
but if Cesnock’s witnesses iirove tbat'Cesiiock 
was not there, certainly either of the two wit¬ 
nesses must he guilty of perjury, the fact be¬ 
ing clearly libelled to have been expressly 
done, and therefore our law has justly ab¬ 
horred, as well as rejected such defences as 
are contrary to the libel, and as, amongst many 
other instances, was expressly so decided in the 
case of 3Ir. William Somerwel, and in the case 
of McLeod, and M^Niei of Bara, in which case 
alibi of five miles distance was repelled: and 
albeit alibi may be sometimes admitted, where 
it is consistent with the libel, as where the 
deed is nut very spccificly libelled ; yet in this 
case, where the fact is specificly and clearly 
libelled lo have been expressly done, and that 
the witnesses knew the pannels, and that thepo 
is nu impossibility in the thing; as for instance, 
if Cesiiock should ha\e proven himself to have 
been for si.\ months both by sea. and after, at 
Loudon or Paris, and sbeuUl have proven this 
by witnesses, beyond all exception, the jus- 
tice.s might, en cilsu, possibly prefer him to the 
probation of his alibis because of the incon¬ 
sistency and impossibility of the thing: yet it 
were most absurd, and of very irreparable con¬ 
sequence, lo admit Ccsnock to prove an alibi 
of half a mile, and by his own friends, te¬ 
nants and servants, fur he might, in few mi- 
niitcb, have gone to that town without ohser- 
vatioTi; and is it not mucb more equitable, as 
well us h'gal, to Ixdieve tlirce witnesses, who 
must be clcriially damiKMl for no advantage^ 
and living in a country to wliich it will be im¬ 
possible to return, if the thing Ik* false, than 
the laird’s own tniciits and servants, who, be¬ 
sides the general kinducss, arc of one sect, that 
tiiiuk there i** no sin to bring off their own 
friends, as is to be seen in very palpable in¬ 
stances ? And by tlic nature of our assizes of 
error, it is clear, that our law believes, tha| 
men ai e much more inclined to assoile than to 
condemn ; niu* shall ever the king prove the 
treason, or any clanued man may be proved 
criminal, if this kind oi' alibi he austaiiicd, and 
for this cause no evidences arc received and 
suorn against the king in I'ngland. 

As to the Act of liulenuiiiy, the act itself is 
oppoiied, wherein the whole, scope will shew, 
that there is no design to secure by it, fanatic 
heritors and ministers, but only the poor and 
deluded multitude ; and therefore his majesty 
dues expressly except, not only the heritors and 
ministers who have been in the rebellion: But 

^2ilo. Such as were continvers of it. And 
.'Itio. Such heritors as contributed thereto by^ 
men or money; and what is a more clear and 
express contributing to a rebellion by men, 
llian to advise men to go to it, and to encourage 
them to go to it, and to promise them assist¬ 
ance ? And the laird of Cesnock’s countenance 
and well-wishiug to that cause, could have 
actually contributed more than a little heritor 
sending out one or two lueo, and yet that little 




heritor would have been ^uiltv, con> 

tributing far leas. As aNo, acconliM;^ lo this 
his promise and encoura^enicnt, the {niniiel dh! 
send, or at least cuiinivc at a threat many of bis 
tenants and servants ^oingf to tlie rebellion, 
and, as a sign of his affec tion, did sutFer them 
peaceably to live upon bis ground, afler tbeir 
return from the rebellion : nor is his majesty’s 
advocate resolved to debate this reset, as he 
might, to be, per se, the crime of treason and 
rebellion, being resolved here only for to use it 
as an high aggravation and qualitication of his 
having contributed toward the success and en¬ 
couragement of that rebellion; for though a 
nobletiian or gentleman, who lived in a coun¬ 
try distant from his tenants, or being amongst 
them, meddled a little with liiem, might pre¬ 
tend some favourable construction for bis ig¬ 
norance, oversight, or connivance; yet Ces- 
nock having promisetl encouragement, and be¬ 
ing himself, and for many years, fuiimled upon 
the principles of self-defence, whereupon Boih- 
wcl bridge was built, and having gone alongst, 
in the last age, in far inoi'e open and dangerous 
opjMsition to the king's authority than Both- 
wd-bridgewas, and having very manj'^ tenants 
amongst wiiom lie conversed every day, being 
a diligent and knowing man, it is impos -ib’e 
tor aiiy man of common sense to undor'-tanJ 
how any man of his intdligence and stMise 
could not have been most wuicliful over them, 
and not suspect, having so ninrh int^rcsl iu. 
these tenants and servants, whom even siMy 
and remote strangers knew tf» Inr.>• I)pv3n in th^ 
rebellion, especially seeing so noiririons a man 
as Mr. Brown, who, thotigh he w.is not hi«. 
servant, yet frequented his bou^c, iinil wIili**- 
everhe. liveil, Cesnock eoiiM not hntliear that 
he was in the rebellion, being the k^n-sp/Tkled 
man in it, and his own porter, heini: with¬ 

in a mile of his honsn, m his fiwa ];ini], and 
notoriously known hy all .his own servants, to 
have been" la the rebolliofi, he having owned 
univcrnlly, uiihoni recei ve or secrecy, to the 
whole servants, that he wa<* in the rebellion ; 
and vet, iillter he hud kepi liiin as long as he 
coulJ agree wii'u the voting Indy, he sent him 
away with a cirtificate and recomniendation. 
All whi^di Iwing joined, does clear that that he 
wu:>one of these ringleailing contriving he¬ 
ritors, who is excepted by the Act of Indem¬ 
nity, especially scoiig, wrilitig and speaking is 
not at all relative to rebellion, but to inisrcpi'e- 
seiiting judicatories, (See. The ritaiions ad¬ 
duced bv the paniiers procurators .\rc not an¬ 
swered, because his majesty’s advocate thinks 
them only places cumiuon, and ill ajiplied. 

The Lords continue this criminal action and 
cause, and all further trial therein till to¬ 
morrow, and ordain the panncl to be carried 
back to prison, and the witnesses and assizers 
to attend, ylk person under the paiu of four 
hundred merks. 

Afler hearing of these, the Court adjourned 
till the morrow, when the Pannd’s Advocates 
tnsde their Dupties^ 


! Ccsnock’s Lawyejis Duplies. March 25, 1001. 

Mr. Walter Prmfih, for the parniel, as to 
j the Defence founded upim the deiender’se///*!, 
wheu the pretended expressions were allcdged 
to have been s|)oken, duplies, That the said 
Defence is most relevant, and is no ways 
elided by the Replies ; for albeit thC Defence is 
a negation of the Libel, yf*t it is not * piira ueg'^ 
^ taio,’ hut is ‘ negativu, cocreilata loco et tcin- 
* pni*e, qiun luaximc cadit sub sensu testis,’ 
and such negatives are [lerpetually sustained 
in all criuiinai actions, ^ ad probandum inno- 
^ ceniiam rci,' according to the unanimous 
opinion of all lawyers w ho write upon the sub¬ 
ject of crimes ; and the defence that Cesiiock 
was at home in his own house all that daj', 
that the persons mentioned in the libel came to 
Galstoiin, is so circumstantiate and circum- 
s'cribcd hy time and place, as that it is natu¬ 
rally impossible lie could have met with them 
at (falstoun-bridge that samo day, except the 
absurd of ‘ biloeatio twporum* were allow'ed. 
And whereas it is pretended, that the Delence 
is never sustained, hut where the disfiinee of 
the place is sncIi, as tlint it was impossible the 
party could be present : 

It is duplied, that this pretence is most irre- 
I levant; for albeit the <i»stance of alibi were 
I but half a mile, or only distinct rooms in the 
! >ame house, yei it is as it.i;,‘y ai.bi, as if the 
I disni-ce W!;ivan hnndr. d ; solhiit what- 
I t.vt i- Or: ihe distance, if it be clcarlj' proted for 
I iLio pr.riiu;!, by f.inioiis witnesses, liiat he was 
I all tiiat day in hif» own house, li i-s ;is naturally 
iiojiossihlo lie eoiilil liaie been at (kilstnim- 
bri^j;'(., as if lie had hecri all that w eek at Pari®. 
And it cannot be coriti overted, but if a murder 
were coinmitUMl in the ne\t romn, and that a 
' per>o.'i in another room of i!ie same 11011*^0 
siioiilii he accused for it, llie defence of 
«vouid be sustained, if he coubi prove by wit¬ 
nesses, that he went not out of his own room 
all that day when the iniinler was comiiiittcd, 
the witnesses being present with him all that 
time ; and as this defence is u.if[Uostinnably 
relevant^ so it eiiniiot hepresumt d but to iJc 
most true, it being well known that Cesnock is 
a ii’.o'.t circumspect pi^r^f u, and hath con¬ 
stantly, upon all oe^jasioiss, declared his ab¬ 
horrence of all rebellious courses, and bath 
alw ays, at the bar, declared befoi*e Almighty 
Goil, upon bis solemn oath, that lie never 
siiokc these words, nor any treasonable wowls 
to that jmrpose, directly or indirectly, to these 
nor any other persons ; and if he were of such 
wicked principles, it is not rational to tma^me, 
that he would disown them luim so sotemh 
and sacred an oath, but that be would rather 
satisfy himself with a bare denial ; especially 
when he knows his oath cannot alMolve him, 
and consequently there was never greater 
reason, in any case, for sustaining^ the mence 
of alibi, than in this Case, and his majesty’s 
advocate ought to condescend upon the precise 
day that the alledged words were flqndcen, all 
lawyers being positivoi and partidllirlj Carpt. 
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Par. 3, Quisst. 103, Num. 35, that when the the exception, viz. Such heritors are only to 
dafenoe of alihi is proponed, the express doy, he undei^ood who have C(>iiiributed by levioa 
when the crime was committed, must be ex- of*men or money; which wonls are not insert 
prest; abd he asserts this as the common opi- alteniative, but copulative, and as an explana* 
xiiOD, * aqua uequaquam est recedetidum,Mmd tioii of the word contriver, 
cites many of the famous lawicrs, as iiassius, 4to. If rcasf>nal)le exjiressions relating to 
Claras^ Jason and Alascardus. the late rebellion be so interpret, as to inter a 

Ah) to the Rqiiies against the Defence found- contrivance thereof, tlicn the benefit of the hi¬ 
ed upon the act of indemnity, it is duplied, demnity, as to all heritora and ministers, will 
tliat tlie defence is unanswerably clear: for be frustrated in every case, just as if the excep- 
Imo, it cannot be controverted, but that the tion had been obsoliite and simple without any 
pretended expressions, mentioned in the libel, qualificatioDS: for it is certuin, that in all house 
are eotnprehended in clear and express terms and field-conventicles, the ministers did not 
under tiie tj^cneral clause of the act of indem- only preacli in downrif^ht terms, and inaiutaiu- 
pity, whereby iu express words, all persons are cd and defended the horrid ininciplcs ofrebel- 
iiidemnif/ed, who havespoken, written, printed, lion ap-ainst bis sacred majesty and his gfovem* 
publislied oufl dispersed any traiteroiisspceches, meiit, hut also, in direct terms, encouragfed and 
or have atU njed any thing contrary to the laws, incited the peojdc to rise in j>pen arras, and the 
which clause is so clear and com^liensive, rebellion did immediately follow: and yet the 
tliat it is impossible to suppose any *se where lords of justiciary have never denied the be- 
treasoii had Ix'en committed, eittier by transieul nefit of the'indemnity to any such ministers or 
ipecebrs, or e\ cn by a tract of discourse, or by heritors present at sucli conventicles; so that 
treasonable council or advice, but the same w ill it appeal's evidently that treasonable prcachiiige 
fall under the said general clause, and be there- and discourses, albeit previous to the rebeUion, 
by indi'iniiified. never have been interpret to infer the cOntri- 

2 Jo. The exception, in tlie said act of in- vance mentioned in tlic exceptions, and far less 
derm 1 1 ty, of all such heiitors or ministers, who can the same l>c inferred from treasonable ex- 
Jiave been in the late rebellion, or were con- pressiuiis, emitted after the contriving and ae- 
trivers tlun'cof, and such heritors as have con- tual raisino-(il'ihe vcbclUoii. And if such ex- 
tribiik'd thereto any levies of men or money, pressious should be stretched to infer a con- 
can never be stretched to deprive' Cesoock of trivaiicc, it is impossible to suppose a caso 
the bcnellt of the iridcmuily ; because, albeit where an heritor or minister is guilty of trai- 
the expressions libelled were true, as they ate terous speeches relating to the late rebelKMi, 
Ifioty it 18 impossible that tlic'y can ever infer the but be may still be brought under the compasa 
several cases w heicupoii the exception is of that exception, ami be debarred from the 
founded ; for it is neither libelled, nor can it benefit of the indemnity, because it may be al- 
be pretended, that Cesnock, was actually in ways pretended, that such expressions and 
the late rebellion, nor yet that he contributed treasonable speeches, if previous to the rebel- 
thereto by the levies ol men or nioiicy, but on lion, did encourage the people to rise in arms^ 
the c^iritrury be concurred, to tlie utmost of his and if subsequent to the rebellion, that they 
power,‘to suppress ibf: SLme, and did always encouraged the people to continue, and infet 
dcchire his abhorrence thenand kept his a ratihabition ; so that, by these pi-etences, th# 
hoi-ses and arms from boMi^ ti'.kon by the re- exception is as large as the rule, and the indetU* 
bels. And as to the o'li* t oai-.e ci' tlic cxcip- nity will prove a snare to all heritors and mi- 
tion, whereby contrivers uve c'.ccpled, ii is no* nisters who had just reason, by the general 
possible, with any proprio'U of o fei- clause of tlie indemnity, and the express words, 

from the expressions ill the Iiliol, tiiat ('c,ii..;ok tolouk upon themseivcsas thereby secured from 
was a contriver of the ii-JhIIioii, hac.uisc flic the guilt of all treasonable speeches, spoken, 
true and proper sense aiul luc. iiing of i Milri- written, printed, published, or and of 

Tcrs, is only where a per* oii liatb cousultcd ;>n(l all counsel and advice contrary to the laws, 
combined with the riuLilcaib to rais<> there- unless a clear contrivance of the robcllion by 
bellion, and hath hik) down niUb for that contriving with the ringleadem in raising there- 
eflect, which canto t in tVi' lei^st be infernd of. and contributing thereto by levies of men 
from the words of the r.bel, seeing the rebd- or jnoiuy, were made out against them, which 
lion was contrived, form: d, a:td licid pn>t.M\.v.'d is not, mn* cannot ho pretended against the 
to a great height, befot-i* tl v pretrnded cxj'i'j.,- paimol. 

sions were emitted ; ;rui ihcrotiire, i>y a i.i rva- As by ihc common laws of all nations, all in- 
sary and clear cons^'qumcc, cau iicvi i- bo uu- deniiiii.'i.p and acts of oblivion must be favour- 
derstuod ttfiffirrCToen coi'iiivcd by tiu .e r.l If, ami largely interpret and extended, and 
'tended subsequent i-xpi-fw-sions, ^\hicli could not li.ciciy limited in prejudice of the persons 
never be the cause or occasion (*f llifit w hich u iiu cimrn the benefit tlicrcof, lo, by the indem- 
‘^d formerly taken eflect, ard bail been so ally itself, all bis hat red majc'-tvh^ judges arc 
far consulted and contrived, as to break t»ut to 
an open rebellion before the pretended expre.s- 
■ions. 

3t’io. IVhat is understood by contrivers, is 
•karly explained in the subsequent wordi (*f 


c\',M‘es<iy cvMimiaiKicd to interpret tue same 
wir.i all *possible lufUude ami fj your, as they 
will be answerable upon incir highcr.t pml ; 

» This blank is in the Record. 

3P 
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•od such qlausecs are usual iu all his majesty’s 
indemnities and acts of oblivion, as may appear 

tlie indemnity after his majesty’s rcstaura- 
tion; whereby it is expressly ordained, that 
every clause and word thereof l)e understood in 
4he most &vourahle sense the expression can 
bear; and consequently tlio pannel may justly 
expect, that the lords of justiciary will allow 
bim the benefit of his majesty’s gracious par¬ 
don, will not suffer the general word in the 
exception of contrivers, to be inferred from iht* 
pretended expressions mentioned in the libel, 
upon nice and empty debates and stratches, 
CK>ntrary to the true meaning, import and de¬ 
sign uf‘the said iiideiiinity. 

Oto. Whereas it is pretended, that the excep< 
tion does comprehend all hcritoi-s who hu%e 
been actually in the rebellion, so it may com¬ 
prehend all such heritors who arc not art and 
part of the rebellion, or are accessory thereto. 

It is ansu ered, that the alleilgance ought to 
be repelled, because the exception can oulv he 
understood acoordin? to the express terms aud 
qualifications thereof, viz. That such heritors 
are only debarred who have been in the lute 
vebellion, or were contrivers therecd', con¬ 
tributing thereto, of levying of men or money, 
and art and part, or any accession to llic re¬ 
bellion, otherwise than according tti ihesc ex¬ 
press qualiheations, can never be understood to 
luive been iniemled or moaned by the excep¬ 
tion ; for then the exception had run in these 
Ciq>res8 terms, viz. that all heritors or luiiiislcrs 
•bould be excepted who were in the late rebel- 
lion, or art and fiai-t theivof, or accessory there¬ 
to; aud the exception not being so conceit 
it ought not to be extended beyond the precise 
qualifications of accession therein expie&t, es- 
pedally seeing his sacred [iiajp.sty commands 
all his judges to expone this iudemnily with all 
possible latitude and favour, as they will be 
answerable upon their highest peril: and to 
atretch and exteiul the exception to all the va- 
rions cas^ of accessiou, or art uiul part, would 
be so far from interpreting tl.c same with lati¬ 
tude and favour, that, upon the contrary, the 
interpretation Would he rather rigoiuiis and. 
without any favour, and the exception would be 
as lar^e as the rule, so that the indemnity’ 
should import nothing as to heritors in the i-aM’ 
of treasonable speeches, albeit all persons, 
without any distinction, are iiKiemnified for 
speaking, writing, printing, publishiiig, or dis' 
persiog any tmitcrous .speeches, and even tor 
giving counsel and advice in any thing contrary 
to the laws, which wore to frustrate <»ue of the 
greatest enids of the. indemnity. 

As to the additional UImtI, il is fuither alledg- 
#d, That the same cariF<4 be Kustaiued, either 
simple or as an aggravation, because there is 
neither year, montli, nor day condescended 
upon, in which the crimes libelled are ulledg- 
ed to have been committed, aud the year, 
and month, tnd day are essential in all criminal 
Itoels. 

Sir Jo/m Lawder for the pannel replies fur¬ 
ther, Hiat the defences stand relevant, not- 


wilhstandiiig of his Niajesty's advocate’s an¬ 
swer. Aud quoad the first, that the words 
alledged uttered by the pannel,-are not naked 
treasonable expressions, but arc art and part of 
treason, and must he presumed to have been 
malicious and advised speeches. For Imo. 
This were to confound the limits of two distinct 
s[>ecics of the crime of Perduellion, words hav¬ 
ing for their fomi and essence nudam Deriorum 
ermssionem, which are liable to mistake, especial¬ 
ly by [)ersons of no breeding or quality, -vmo can 
give Do reminiscence after five years time, un¬ 
less they had taken notice of it instantly, and 
redacted it unto writing ; and lawyers make a 
vt ry great difference between words, that of 
their own nature tend to the commitaion of a 
crime, and such as * non causam, sed occa- 
' sionein tantiiui priehciit drliuqiicndi,’ of which 
Anton. iqion his title de IsBsa Maj. page 

.S'J4, giv^ a v(‘ry remarkable instance out of 
l^'aj'niacius, of a choleric captain in the march 
of the army; because their pay was not punc¬ 
tually paid, iie broke forth into this seditious 
expi cs.sion. * It is a w onder that tlie soldiers mu- 
‘ liny not ;* which being handed down amongvt 
the coiujiHnii^s, a sedition imnicdialcly arisesin 
the camji; and yet the lawyers determine, that 
he is not " pcrduelhoiiis mis, quia non tain 
‘ r,ausum (|uam oceasioueui sedilioni dedissr 
‘ judicuYidus csl.* 

As to tliat part of his majesty’s advocate’s 
answer on the ];:(3 Ac;, 12 pari, king James 6, 
that he needs not in this say, that the par¬ 
lies wiih whom is alledged to have 

hud the coiifeieiii'r, vierc deiiouiictHl rebels at 
the iicail burgh of tlic sluie where they dwell, 
bccausi* he had a more certain ground of know¬ 
ledge out of tlcar own rnouih, thau any suck 
deuuncialioii could have given him. 

It ilk duplied, That their saying tlicjf came 
from Tolcross-park, could not put him in maia 
fide to look upon thorn as rebels, because they 
might have been there by restraint, or oUier 
excusable occasion, or might have come away 
ill obi'ditnee to his majesty's proclamation, 
coniiRutuiiug all these rebels to lay down their 
arms. 

Where the law has fixed upon a solem¬ 
nity, LUi'h as denunciation at the market-cross, 
and private knowledge docs notsupply the want 
tiieicof, as we sec in the case of intimations, 
of assignations, and many others, seeing * id 
‘ tautum Ncimus quod de jure scimus.’ 

As to the third alledgaiice made against the 
defence oi alibi. That ii is contrary to the libel, 
untl that the defence coiideboended upon, is sq 
inconsiderable, that it does not elide the libel. 

it is answered, That in m^v cases detencea 
contrary to the libel, are both admitted and. 
sustained. As for instance, whei’e one is pur¬ 
sued super homicidioprmneditatiOi and he founds 
his defence upon tlie late act of parliament 
1661, anent casual homicide and slaughter in 
self-defence, yet by that all the laws in the 
ciiristian w'orld is allowed to be received. 

2do. There is h proposUio aterna verilatis^ 
That Cesnock was ui kis owb house all that 
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day, wherein Crawford and Ingrham pasied by 
the bridge of Galstoun, and which consemience 
is so deeply rooted in nature, that no rhetoric 
or conviction can perswade us of the contrary : 
And this demonstration is c<mfirmed by no 
less testimony than that of an angel, who tells 
the disciples that Christ was risen, ergo, he w'as 
not in the grave, and yet he was at no great 
distance; and in these cases, ‘ majus et minus 
' non variant specie,’ and it is as infallibly true, 
that Cesnock, if he was alt that day in his own 
house, was not at Culstoun no more than he 
was at Paris. 

It is further added and argued in behalf of 
what is already alledged in the act of indem¬ 
nity, that such acts by the inviolable laws t)f all 
nations, have been esteemed sacred and invio¬ 
lable, ‘ non inovenda, non tangeiidu,’ without a 
curse, and the loosing or questioning such sc> 
curities gives a fatal blow ; as if Caligula had 
got his wish, of whom Suetonius in ejus vita, 
tells, That he wished the whole people of 
Home liar] hut one head and one neck, that with 
one stroke he might strike it olf: and many 
thousands of his majesty’s loyal deserving sub¬ 
jects, both in southern and western shires, 
would be in that case, if this act shall not he 
found to defend ; anil it were a strange analogy 
of the law, that the rehollious and seditious field 
preachiisgs of these demagogues shall be com¬ 
prehended within this aet, and a few transient 
put up, and incoherent words alledgcd against 
the pauiiel, sliall not Iw iiidemuiHed. As for 
example, it was reporteil that from the 22 of 
Joshua, verse 22, the Coil of ChxLs knows, and 
Israel shall know, that if we he in rebellion this 
day, Cod will not savi* us. These lirebrands 
did assure the people, that cv>iy hair of their 
head should he a man, the grass at' the field 
should fight for them, and that they heiioved 
to come forth and help the Lord against their 
mighty oppressors; and yet these, which can 
admit of no probation, are certainly pardoued. 
And whereas it is pretended, that I’esnoek falls 
within the compass of the exception, as a coii- 
ti’iver and contributor of levying men or money. 
It is answered, that the words, except they be 
tortured, can admit of no such sense, ‘ et pro- 

* pria verborum significatione standum est, nisi 

* hide absurdus resultet sensesand there is 
much more reason here, where the iiidemniiy- 
iog part is ordained to he explained with all 
favour. Ergo, a conirario sc?isu, the exceu> 
tioDs diminish and lessen this iiidemnily, ought 
to he taken in the strict and ]irecisc slgnitication, 
without extension or amplificalioii; and it is, 
known, without consulting cnlicks, that con- 
triviutf impor te an an tecedent accession, which 
cmilundt taKe' )nace here, it being acktiow- 
|(^ed by the libel, that the rebellion was form¬ 
ed in being before this acculental rencounter, 
S|p that he is certainly within the terms of 
his majesty’s indemnity, and craves his ma¬ 
jesty’s advocate’s concourse for uiaintenaiice 
tliereof. 

The next DocamoDt appears to be 


Sir George Lockhart’s Triplies to CesaookV 
Advocates. 

Sir George Lockhart for the pursuer, dooi 
insist upon that point of tbe libel, lliat the pan* 
nel did intercominune and converse with the 
persons condescended upon and libelled, who 
imd been, and still were to be considered as in 
the state of rebellion. And as to the objection, 
that they were not denounced at the market- 
cross of the head burgh of the sbire of the 
same, is most irj'elevant, because, albeit after a 
rebellion is sopite «id extinguished, and that 
persons who nad been engaged in the same, 
(lid pubhcly converse, and go up and down, the 
act of parliament mentioned in the defence, may 
take place by denunciation at the market-crosi; 
to proceed to put persons in mala fide; yet it it 
akiird and contrary to .^11 Jaw and reason, that 
the said act of parliament requires any such 
solemnity, as to persons engaged in an actual 
state of rebellion, it being strange to suppose or 
imagine, that bis majesty’s subjects miglilt 
converse with rebells actually engaged in qrms, 
or that it were a possible case to use tbe soleni*- 
iiities of denunciations at a market-cross agaiiisl 
a concourse and combination of execrable re* 
hells, before ibey were dissipated, or the rebel* 
lion (extinguished. 

2do. The pursuer does also insist upon tb« 
iih(.‘l, as fonnded upon the words and express 
sioiis condescended upon, as being treasonable 
in the highest degree, and a downright acces¬ 
sion to the rebellion, it being certain by thA 
common princijiles of all law, that * mandana 

* vel consulens delictnm, tciietur ad poiiiam or- 

* dinariam delicti,’ as being the spring, rise, and 
source of the same; and tlie words libelled, do 
directly import a counsel and advice to tho 
persons condescended upon, to rtturn to tho 
rebels, and the reasons and motives conde^ 
scended upon, that they would not want belp 
or officers, were equally treason. And as tO 
the objection made, that it was nudum consiliikm^ 
and there was no instruction, and albeit tbe 
words should import the crime of treason, yet 
not an accession to tbe rebellion. 

It is answered. The words and expressions 
libelled, are a clear, evident and plain advice, 
that are not capable of any benign sense or in¬ 
terpretation : And the pursuers do not under¬ 
stand what is meant by lustiTictioii; for there 
was no necessity to condescend upon the par¬ 
ticular way and noethod, how tlrey were to re¬ 
turn and serve in the rebellion: But the words 
contain more than the law requires; I'or they 
not only contuiii a counsel and advice, but con¬ 
descend upon motives and reasons, which ore 
the highest and most rational instructions for 
enforcing of counsel, not only from I he autho¬ 
rity and mflueuce of thepei'son^vcr, in express¬ 
ing his dislike with their coming iram the re¬ 
bels, bat also containing a motive and reason of 
their encouragement, that they would not want 
help, or be supplied with officers. 

And as to the preteiM« that the words ar«‘ 
treasouablc, yet they import no accession to 
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the rebellion. It answereJ, That all coun- 
scis and advices import and assume the nature 
of that crime to which the counsel and advice 
is given. As for example, a counsel and advice 
to commit murder, is an accession to murder, 
an4 just so in the ciime of theft, and all other 
crimes, and a counsel and advice to joyn with, 
or return to rebels, is directly an accession to 
the rebellion, the aeiion itself, and the counsel 
to whicli it relates, hehig in all cases one and 
the same crime. 

And as to that objection against the relevancy 
of the libel, that the words condescended upon 
bear that ex]>ression, or such like, and that 
^nou licet vnguri in crimitialibus.’ 

it is answ ered : The objection is frivolous, 
and the lihe I hi-ing special as to the words, there 
is no ot'uerality or uncertainty as to tliat clause, 
or such like, because it cannot admit of any 
'inriatiuii which is material, or can alter the 
sense or import of the words libelled; and 
wlintevcr (h'foi.ccs can be competent to the 
pannel for taking olf the words libelled, will no 
less militate against any -wonis or expressions 
'which are e(pii\alent; and it is a rare conceit 
to imagine, that if the witnesses to be adduced 
to prove the libel, should vary in expressions 
not material, that therefore Inc libel were not 
relevant, or were not proven. 

As to that allcdgancc, that the pannel was 
alfbi^ and wa-4 in bis own house at Cesnock at 
the time, wlien the witnesses can he able to 
prove the words libelled, and that the pursuer 
ought to condescend upon tlic day, to the cfl'ect 
the defence oialibi may be competent. 

It is answered, 1. That tins objection is con¬ 
trary to law, uiid lliere cannot be a more dan¬ 
gerous preparative to his majesty’s intcrc«it, 
and V. Iicreupon the greatest of cnmiuals and 
malefactors might e.scape: For 1. both the 
conjinon law, and the laws of this kingdom, 
and the iiniolsible practick of the court in cri¬ 
minal libels, there needs no more-condescend- 
€>nce tl.iui the year and inontli, and asto wiiich 
tilt law is clear and ]»ositive, in that title where 
the saiiiC is er prnfifso under consideraU(»n, viz. 

‘ Digest de acens. It inscript. Leg. 3.’ wluTC 
the words are, ‘ hhelioruni iuscriplionis con-^ 

‘ ceplio talis CKt. Lucius profcssiis cst 

‘ sc metiiini.sse, L<*g. Jul. de Adult, ream de- 
‘ ierri tjnotl dicat earn cum Gavio Sevio in ci- 

* vitatc ilia, doinn illiiis, inensc illo, consiilibus 
‘ illis, Scc.’aiul again, ‘ neq le aulciu diom neque 

* buram invilus coinpiulicndit.^ 

U. It is the cou.inon opinion of all lawicrs, 
particularly Goim s, in that Title ‘ qualiler 
‘ formetur accusatio,’ where hesiate.s the«|iirs- 
tion, ai’d docs positively rc'solve in these words, 

* Si vero factum aut delictum ornni leinporc cst 

‘ pqnihiJe’ ‘ dies et Ijora^cominissi cri- 

< minis non dehet poiii ikc inscri in lihello, ncc 
‘ probare, quia per hoc iiiiuis coarctaretiir ac- 

* cusatur, et tendcret in gravt^* damnum reipiib- 

* licie.^ And again lie sajsin the same place 
in express words, ‘ imo quod accusator, ctiaui 
^ monitus el requisitus ul> advemrio, non lenc- 

* tur ponere diem, nec boram coiumissi criini*- 


* niSf nee judex possit earn aUoc compellere 
and of the same ojnuion is Julius C'Jarqs, 
Q.iuest. 12, Nuni. 13, Farin and others. 

3. How is it possible it can be otherwise.^ 
for suppose that the witnesses to be adduced by 
the pursuer shall prove positively the crime, 
and the person who commits the same, and the 
circumstances in whicli it was comiuiltcd, can 
there be no contrary probaiion allowed, either 
duectly, or by inference, to lake oft’ the force 
uf that probation!’ which were just to allow 
witnesses to depone * contra dictuin tesiium 
liut as the point is clear in the general, so there 
is no necessity to vularge upon this debate, as 
to this special ca.se, in regard the u/ibi conde¬ 
scended upon, viz. that the pannel was at his 
house in the town of Galsioiiii, about hall' a 
mile distant from the place condescended upon 
and libelled, hy no law was ever admitted, 
either * in jndicio civili ant criniinaliand the 
reason is clear and undeiiiahle, in respect it is 
po.ssible in such a circumstantiate /i/ibi, that 
the pannel might have been guilty of the words 
libelled, and might have had ojiportunity of 
meeting with the witne.sses, specially there 
being no quuliiications condescenfleii upon to 
eidorcc the al/bt, as that he was ‘ detensns in 
‘ carcere,* or affixus lectOy hut does acknowledge 
to be in perfect healih, going up and down 
doing his alfairs, and so is a case lolo aelo dif¬ 
ferent from an alibi so circumstantiate and 
qualified by reason of the distance, that there 
was intjw^sibilif/js tiaturie. And as to that al- 
iedgance, that tlic pauiiel has the benefit of his 
tnujesty’s inriemniiy, which extends to all trea¬ 
sonable speeches, and to he interpret, in the 
greatest latitude, and most lK.‘nign)y and fa- 
V oui’abl>. 

It is an9we.icd, 1. That the act of indemnity 
is opponed ; for fii’st, it is clear by the act it¬ 
self, It is not a simple indemnity, but contains 
iho exceptions therein mentioned, and therefore 
must be congruously interpret, that it may not 
only import an indemnity . s:; to such for whom 
it intended, hut also that such .is were ex¬ 
cepted and excluded, should not enjoy the lie- 
nefit of ilie said indemnity. 

2. it ifi acknowledged, that treasonable 
speeches having no relation toilie rebellion, do 
fiill under the indemnity, and are secured 
thereby ; and tlicre are many instances of trea¬ 
sonable speeches, which need not be conde¬ 
scended upon. 

The exceptions in the act of indemnity are 
plain and c lear, that heritors who were con- 
tiivers of the relicilioti, and contrihuters there* 
to, hy levies of men or money, should not en¬ 
joy the same. The plain lOfisnyi^y’-.nnd l^ng- 
lish whereof, does comprehend all accession 
the rebellion, and the words libelled do import 
a direct accession to the rebellion. 

Ami as to the objection, that none can bo^ 
reputed a eoiilriver of the rebellion, but such 
who advised tlie first rising and eruption of thn 
rehfds. 

It is answered : The pretence is most irre- 
let ant; ibr a rebellion being equally to be coo* 
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siflcred in relation to the first eruption, and to 
all breaking* forth of the same, it is against 
sense to prebend, that there is any rational dif¬ 
ference, \vhctliei' one diil advise the first erup¬ 
tion of the rebellion in one corner of the king¬ 
dom, or did advise, in order to the increasing 
and strengthening of the rebellion in another 
corner ot the kingdom, the crime as to the 
atrocity being the same; and rebellions are not 
to be looked upon as the resnlt of formed and 
communicated counsels, but every act and 
every advice in relation to rebellion is of the 
same nature, and a contrivnneo, and a strength¬ 
ening and increasing of the rebrilioii, and so 
justly excluded from the act of indemnity; 
and to advise, and to contrive a reU^riion in the 
west, was just the same contrivance as to con¬ 
trive a rebellion in Galloway, where it first 
broke out. 

Tile case does also fall under that danse 
contributing to the rebellion, by levies of men 
or monc} ; for conlribiiling by levic's, cannot 
be uuderstood as if levies were raised by autho¬ 
rity, butotdy that persons run to the rebellion ; 
and therefore the giving advice to any, cither 
to go to rebellion, or to i*eturn to the same, was 
perfectly to contribute by sending of men to 
the rebellion; and if it were otherwise, the 
exceptions contained in the act of indemnity 
were of no import or significance; and all tliat 
was intended by the indemnity in relation to 
that rebellion, was but to secure the deluded 
multitude, wdio were easily itnjKised upon, and 
led by infliieiicc or exiiiiiple, but otherwise to 
secure heritors who were contrivers of the re¬ 
bellion, or contributed thereto; an j if any such 
thing could be sustained, it would evacuate iiic 
indemnity as to the exception, and condemn 
the public procedures already made against 
such persons who full under that head of con¬ 
trivers of the rebellion, or contribulers thereto, 
albeit with that artifice and cunningness they 
did not appear, nor were not actually engaged 
in tlie rebellion. 

To which, on the part of the Pannel, the fol¬ 
lowing Arguments were set forth by way of 
Uuadrupligate: 

Cesnock^s Lawyers Q,cadrvplies. | 

Sir Patrick Hnpie quadniplics to that, that 
the expressions mentioned in the dittay are not 
only treasonable won is, but do import counsel 
and advice to these persons to go back to the 
rebellion. It is answered, That the expres¬ 
sions mentioned in the indictment, are not trea- 
sonab|£,j£aEr^^ they do not fell under 

"■ j^xpress law against treason; and albeit 
^ such rash and inconsiderate expressions might 
Smake a man liable to an arbitmry pntiighment, 

they can never infer the pain of treason, 
which can only be inferred from these express 
cases mentioMeil in the laws; aild penal laws 
arc to be restricted and not extended, as is clear 
from all lawiers on that subject, and particu¬ 
larly Carp. Tar. 1. Uueest. 9. Num. 13. • P®- 


* nales sanctiones in iis tantiimmodo casfecic 

< recipiendie sunt, •quorum expressa fit nientio 

* in Icgibus, ncque enim pcena gravior aheui 

< imponi debet, nisi in casibus jure expressis/ 
And Par. 2. Quaest. 56. ‘ Quod in^cenis, vel 
‘ statutis pcenalibus extra proprietatem vcrbo« 

‘ rum fieri non debet, ad Leg. 42. Dig. do 
‘ poenis, iiiterpretatione Icguni, pmnse moluends 
‘ sunt potius quam asiierand®.* 

2. The expressions cannot import counsel 
and advice, so as to infer the crime of treason, 
seeing crimes cannot be inferred from remote 
causes and inferences, to make the party liable 
‘ ad pcenam ordinanam.* As for instance, if a 
mail having been fighting with his neighbour, 
they should be separated, and as they were 
coniiiig out of the w ay, should meet with ano¬ 
ther, and he should ask him from whence be 
came, and he should answer him, he came 
from siicli a place where he was fighting with 
his neighliour, and that he came away and left 
him, and the person should say, he liked not 
runuwavs, and bid him take courage, and if he 
would bide hy it he w otild gel help; it were 
absurd to pretend the person that met him hy 
tlic wav, and had these expressions to him, 
should bo guilty of the man’s ligbnng with hiS 
neighbour ; and the like mny be instanced in 
rnanv cases uf the like nature. 

ll'is the opinion of all lawiere, that when it 
is provitled by a statute, that the person who 
gives counsel and advice should be liable to the 
same punishment, is only understood of counsel 
and advice before the committing of the crime, 
hilt not thereafter. Barlol. in Leg. furtum, 
Dig. de fiirtia, par. 2. Marcel. Gon. 30. Niim, 

31 and 32. ^ Statutum dicens quod prastans 

* auxiliiim, consilium vel favorem malefico, 

< tali pceua piiniatur, debet intcUigi quando ma- 

* Irficiuni esi in fieri, secus auteiii in maleficio 
‘ jam facto iiei fecte et consummato, ct sic ante 

* non post delictum, quia de illo statuto loqui- 
‘ tur.’ And Minochius Cas. 351. Num. 6. 

* requiritur quod consilium prsecedat dehctlim, 

* nam si secuto delicto daret consilium, illud 
‘ certe is frustratorum, nec enim siiasus delin- 

* quens eo consilio ad delictum perpetrandum 
‘ processit.’ 

! Whereas it is pretended, that the indictment, 
in so far as it is libelled that the defender spoke 
these words, or some such words to that pur¬ 
pose, is relevant in these general terms, seeing 
the pursuers condescend that the defenders haa 
the like words to encourage the party. 

It is answered, That the defender spoke 
these words or such like alternative, is not re¬ 
levant, it being a certain principle in law, that 
whenever a crime consists in words, the spe¬ 
cific words ought to be condescended ujion, for 
if the libelling of a crime ai-ising from a par¬ 
ticular fact, as the feet and deed must l»e con¬ 
descended upon, and the libel will not be rele¬ 
vant in these terms, that the defender com¬ 
mitted the feet and deed, or some such deed to 
that purpose; so by the same reason when a 
crime is libelled arising from words, the par¬ 
ticular spccitic words ought to be condescended 
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Upon, seeingr the varying of a syllaMe or a 
will aUo alter the meaning anrl sense of 
the words, and if it were olheroise, tlieii the 
pursuer libel no more hut treasonable 

words in gtneral, whirh were absurd. 

. Whereas it is allcil^’ed, that the couTersiog 
with the persons mentioned in the indirtrnent, 
doth infer interconiiiiuning’ with notour rebels, 
teeing the dei'eniler did know that they had 
been in the rebellion. It is answered, I'hat it 
is absolutely denied that the defender did know 
that auy of persons bad been in the re¬ 
bellion, and private knowledge being * actus 
* animi et inteilectiis,' which can only he 
proven by writ, or oath of party, which can¬ 
not be admitted in this case; hut if it were al¬ 
lowed, ho could very freely declare, as he has 
already done, that he did not know that the.se 
persons were in the rebellion. And seeing the 
taw has Axed on tliut solemn and specific act of 
denunclatiou at the Market-crass of the shire 
where the rebeUs dwelt, to be the only tiling 
that puts lieges in mala fide, to sujiply or in- 
tercoiumiine with these persons who hud been 
at the rebellion, no other thing, how notour 
soever, can put the lieges in mala Jide, but 
only the denunciation at the Market-cross of 
the shire, cotiform to the express act of parlia¬ 
ment. A nd it is evident by his majesty’s procla¬ 
mation in April that tlic resetting, supply¬ 
ing and intcrcommuniug with persons that have 
been in the rebellion, does not infer the crime 
^ of treason, unless they were denounced at the 
bom, and forfeited for rebellion. And seeing 
bis majesty’s advocate has already declared, 
that he makes only use of that article of tlie 
Ithel as a qualification, the defender needs say 
no more but oupone the act of parliament whicli 
sufficiently takes it off. 

6. ^Vbereas it is aliedged that the defence of 
mlibi is contrary to the libel, and so cannot be 
ouitained. It is answered, that albeit it be 
no nullity in a criminal libel, if the libel bear 
thocrime to have Itcon committed upon one or 
other of the days ol' such a raontli, in such a 
year of God; yclif the defender desire the 
pursuer to condescend upon a ]treciso day, he 
ought to condesetmd tbernipoii, that he may 
not be precluded of his defcmcc of alibi, which 
is not contrary to the libel, but elides the libel. 
As tor instance, if it hud heeii lihcdled that the 
defender had killed a man at lidinbuigh, on 
one or other of tlio days of June 1679, and the 
pursuer condescending upon a particular day, 
and the defender should prove, that all that 
day he was at home at Cesnock, this were 
enough to elide the hinil, which is cleat both 
from the civil and common law. Cap. final, 
parag. iibeiloruru, qinest. 8. and from all the 
lawiers who write upon tlia^subject. And par¬ 
ticularly Battol. in Leg. is qui reus, Num. 10. 
Dig. ue Imp. judiciis, tic Jason in lego ar- 
bitraria, 9 parag. si quis Lphesi. num. 6. de 
00 qui eerto loco. And Faria U,uiESt. i uuni. 
90 . And Gail. Lib. 1. Ohser. 64. who is ex¬ 
press, that albeit it be no nullity of the libel, 
albeit ilia partieular day tie not condescended 


upon, yet if the party desire he onght to con¬ 
descend, ‘ nam oinissio diei reo auferrei defen- 

* sionem, ergo exprimenda, quiaprobarc possit 
^ eo die in tali loco non fuisse.’ As also this is 
clear from the law of our neighbour nation of 
England; as appears by 87 statute king Henry 
8. by which it is statute, that in all criminal 
libels, the day and place must be condescended 
upon ; and from our own law, cap. 8. quon. 
attac. By wliirh it is provided, that the names 
of the parlies, day, year, and month should be 
exprest, and damage must be condescended 
u{H>ii; so that by the law it is as necessary to 
express the precise lime in the libel, if required 
as to condescend upon the party’s name, the 
cause of'complaints, and the place where the 
crime was committed. And as this is clear 
in the general, much more ought the pursuer 
to condescend m this particular case, seeing 
if the pursuer condescend on the day, the de¬ 
fender not only olFei s to prove alibi that tlay, 
but that he was all the day at hotne in his own 
house. * UiJtc esi del'eiisio ccrlata locaet tem- 

* poreand so being a positive exception, 
oiigiit to be sustained to elide the libel, espe¬ 
cially seeing it is likewise offered to be proven 
by persons that were present in company with 
ingrham, Crawiionl and FeiguKSon the lime 
they past througli the GaUtoiui, that the de¬ 
fender was not with them at tiiat time, and al. 
beit the defender’s house he not at thatdistance 
from tlm Gabsloiin, that it was iin|>ossible in 
nature he could be there, yet he condescends 
so pregnantly, that it is equivalent to a physical 
impo.s..ihility that he could he there, seeing it 
is po.sitivel 3 ' offered to he proven, that he was at 
home at hi.s own house all that (lay iiitirely, by 
persons tiiat were present wiili him in com¬ 
pany all tlic whole d::y, and the persons who 
were present with Ingrliain, and tiie rest men¬ 
tioned in the first indictment, all the time Uiey 
pa.<^t the Galsloun, and the defender was not 
witlitliem, which is so circurnstantjatc an uhbi^ 
tliar it is bey<Mid all qiie.stion relevant to elide 
the libel. And as to Gomi z and other lawiers 
cited, that seem to be of the contrary opinion, 
it is cvidetil, that there they do not state the 
case of alibi, hut only if the libel without con - 
dcsbending on the day be ralevant, as to which 
it is not controverted. But these and all other 
lawiers upon that subject are clear of the opi¬ 
nion, that when the defender requires the 
pursuer to condescend upon the precise day, 
that it ought to be condescended upon, that 
the defender be not precluded of his just de¬ 
fence of alibi, 

7. Whereas it is aliedged, that the defender 
falls under the exception qL the Act of Indem¬ 
nity, lioth as a coi.ti'ivcr aM coutribuier' 
raticlliou. , 

It is answered, Imo. That the defende^/' 
cannot be repute a contriver, neither can thof * 
words and expressions contained in the in¬ 
dictment import a contrivance, being only, as 
is acknovvle^ed by die indictment, spoken 
at a transient meeting on the high-way, and il 
is not to be imagined that any man of com* 
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mon sense or reason would go and contrive 
a rebellion with any persons he luet on the 
high-way. 

2. Contrivance must necessarily be under¬ 
stood of conNultiug anil advisiug things that 
are previous to the rebellion, and which might 
give rise thereto, and not by a transient dis¬ 
course, and that contrivance should be so 
largely extended, as to comprehend all tx- 
pressioiisthat looked like treason ; the excep¬ 
tion would be as gci^ al us the rule, and upon 
that ground the tbrmcr part of the Act of lu- 
denimty would hr altogether evacuate. 

3. As these expressions cannot infer a con¬ 
trivance, far less a contributing by Isv^fing of 
men, which can only he understood in the 
proper terms of assembling men together to 
eairy on the rebellion, which cannot be in the 
least pretended in this case ; and the defender 
was so far from countenancing any thing that 
had the least teiiJcncc to rcbcllimi, that ho did 
upon all occasions testify his abhorrence of all 
rebellious courses, and gave a signal instance of 
it 111 April 1679, about a niuntli before the re¬ 
bellion ; in so far as there being one of his 
maiesty’s soldiers killed by some of the rebels, 
and another wounded upon the confines of the 
shire, immediately the noblemen and gentlemen 
of the shire met, and WTOte a letter to the lord 
ahanccllor, which was drawm by the defender, 
and subscribed by him, and a great part of the 
gentlemen of the shire, by ivhich they ac- 
(jitaiiited his lordship with the murder of one 
of the soldiers in the night, and tlie wounding 
the other; as also of some armed field-con- 
vcnticles of a considtTuhle number of the com¬ 
mons occa.sioned by unsound, turbulent and | 
hot-headed preachtTs, making it their W'ork to | 
draw the people to schism and separation from I 
the pure ordinances, and instill in tlicm the | 
seed of rebellion, and out of their sense of their 
duty to authority, the good of religion, the 
peace and ijuiet of the kingdom, did think it 
rit to signify to the lord cliauccllor, their de- 

' testation and abhorrence of such horrid prac¬ 
tices, and that they should endeavour not to be 
wanting in their capacities and stations, what 
was becoming good Christians and loyal sub¬ 
jects. Whkli was a most loyal letter, and a 
clear demonstration that the. defender is of 
most loyal principles, and was so far from be¬ 
ing a contijver of the rebellion, or having an 
aocess thereto, that upon the first appearance 
of any insurrection, he did give timeous ad¬ 
vertisement to the lord Chancellor, that effec¬ 
tual course might be taken f<>r preventing thereof 
and for crushing the cockatrice in the egg ; so 
that it is to ^ upagineil that a man of these 
prip^ffil^S^nd did write such a letter, 
codld he guilty of any expresssions that had 

^\^he least tendence to rebellion. And as a fur- 
it^r evidence of his detestation and abhoiTeiice 
of the rebellion, it is offered to be proven, that 
whenever he was informed that any of his 
aeiyants went to conventicles, immediately he 
md them their fees, and dismist them out of 
m service, and would not retain any who 


haunted conventicles ; and wh^n he got notica 
of any of his people that abstnincU from pub¬ 
lic ordinances, he did always acquaint the s'^ie- 
riff'depute of the shire, and caused fine and 
punish them according to law, and did never 
suffer any of the rchids to come to his hoiiscp 
nor got they any of his horses, servants or 
arms to assist. But immediately when he 
beard of any of the rebels being near his 
hoiist', he left his house and came to Edin¬ 
burgh to join with his majesty’s forces, which 
was all a prudent and loyal man could do at 
that time. As also it is positively offered to 
be proven, that he dissuaded all liis tenants to 
join in the rebellion, and informed them to 
take the bond; and therefore he ought to have 
the benefit of his majesty’s gracious act of 
indemnity. And if such as have been at field- 
convcnticlcs, or illegal administrators of the 
sacraments, and had maintained positions, that 
it was lawful to rise in arms for rcfbrma 
tioii of religion, condemned by the second act 
of the second session of his majesty’s first 
parliament, and the preachers at all theso 
conienricles, if such as these should have tb€ 
benefit of his majesty’s indemnity, as certaio* 
ly they have, niucii more the defender, who 
lias given such si/^nal testimonies of his loy- 
alt 3 ^ Heeing it is clear, that his majesty’s 
; ilesign is, that the said act of indemnity should 
; be extended in the utmost latitude, which is 
I agreeable to the common law, L. 3. Dig. dc 
I coiislitutione. ‘ I’rincipio beneficium imperato* 
* ris. quod adivinaseiz. ejus iudulgentia profi- 
‘ ciscitur,quaui plenissimeinterpretaridebemus/ 
And if the exception Of the act of indemni^ 
should be otherwise understood, there were 
hardly a gentleman in the West^f Scotland, 
but he might he brought imdedShe acteof 
parliament against treason ; and the acx of 
indemnity which his majesty designed for re¬ 
moving of all fears ami jealousies, and the 
I quieting the minds of his good subjects, should 
I be rendered altogether elusory anil ineffectual. 

Mr. William Vle.tcher for the pannel further 
adds, and conjoins, that the Defences stand 
most relevant, notwithstanding of tho Replies; 
For, 1. Whereas it was pretended, that the 
conversing and intercommuiiing with Danid 
Crawford and the other rebels, was flagrant ret 
liclIioD, and before any couise could be taken to 
declare or denounce them. 

It is answered, 1. That the pretended con¬ 
verse, being only a casual rencounter on the 
high-way, it could not subject the pannel to 
any crime, hut especially the highest crime 
of treason ; and there is no man in the world 
so innocent and loyal, who not have fallen in 
the same accident, considering the number of 
the rebels that were sw arming'm the country. 
2. Any such converse and intercominuning 
being antecedent to the act of indemnity, tho 
pannel is thereby secured, in respect that con¬ 
verse and intercommuiiing is none of the casei 
excepted in this indemnity, and * ezeeptio fir^ 
‘ mat rcguhiin in non exceptis ’ 
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8. Whereas it is replied, That the pretended 
words do import a counsel cutn indruclionCy 
in regard they contain motives and reasons for 
returning to the rebellion, viz. that the^^ should 
not want officers and help. It is answered, 
That law in this case of counsel, requires more 
than reasons and arguments to persuade, viz. 
directions how to compass the crime, as in 
crimine furti, and what place and house may be 
most easily broke, and what instrumenU are 
most fit, w hich specie.s of instructions are ex¬ 
pressly cited in the forecited paragraph of the 
JustitutioDS. 

S. Whereas it is replied. That the counsel 
tahes the nature of the crime w hich is coun¬ 
selled ; it is acknowledged that this holds true 
in tlie general, but still it must he such counsel 
as is instructed, and in this case it was impos¬ 
sible that the panncl might have instructed the 
rebels, both with nroner ways how to manage 
the rebellion, and likewise with armq^ and 
horses. 

4 . Whereas it is pretended, that the indem¬ 
nity is not simple, but contains exceptions, and 
that albeit treasonable expressions be indem¬ 
nified in tlie genera], yet tbe iiideniiiity can¬ 
not he extended to such treasonable speeches 
as import a counsel to rebellion, that being a 
proper accession to the crime hy which the 
pannal becomes art and part thereof. 

It is answered, 1. That * verba legis, prae- 
* sertim favorabilis, non suntcavilinnda;* and 
it is impossible, without offering manifest vio¬ 
lence to the proprieU' of ivords, that the ex¬ 
pressions libelled shoiild not be comprehended 
under the general of traiUirous sp«‘echcs ; and 
'albeit treasonable expressions may he distin¬ 
guished iuto two sorts, viz. 1. 'J'hcsc which do 
oidv impoK||a slander and reproach of his iiia- 
jftliy and Lis government. And these which 
cany in them a counsel, mandate or command 
to commit tbe crime of Irouson ; yel it would 
be a very bad rule in dialectic, to say liiat these 
words are not traitorous spceelies, because they 
are not of the first kind ot treasonable speocln s. 
8. If it be the sense and opinion of all persons, 
who hdar these woi*ds rejicaied in this, libel, that 
the same are traiterous speeches, tlien that 
genus of treasonable speeches must necessarily 
comprehend the same: hut so it is, that the 
pannal doth appeal to the lords of justiciaiy, 
and all who hear the iilad read, if that was not 
tbe notion which they had of tliesu words, that 
the same are traitorous speeches. And albeit 
his majesty's advocate and these who concur 
with him, may subtilize upon the nicely of 
words, and reduce them to another class than 
these which arc contained in the indemnity, 
yet words are to be understood ‘ ex populari, 

* quern penis arbitiium est, etjuset norma lo- 

* queudi,' or oUicrwise words should become 
captions and snares, and the people for whose 
satisfaction tbe proclamation of the indemnity 
was made, should not be capable to understand 
the same; and it is not < usus artis,’ but * usus 
popularis* which must be the rule in this case. 
3. Acoordingto .idl the rules of iuterpretation, 


I in things wliich of their own nature are not 
odious, the words are to be taken according to 
I all the propriety of |mpular use, v. g. an inde- 
' finite speech should be taken for one that is 
universal, and the indemnity is not only a mat¬ 
ter not odious, but most favourable, and there' 
fore *• a proprietate verborum non est receden- 
diim.’ 

4. It is a strange nicety and catching of 
words, to pretend, that words libelled should be 
pardoned, in so far aaihcy are traitorous 
speeches, and should iiot%e pardoned in so far 
as they are a counsel to rebellion; for this were 
indeetl to cleave an hair, and it is noways suit¬ 
able to that free and native liberty which is in¬ 
herent in such acts, to run to metaphysical 
niceties. 

5. Whereas it is pretended, that the pannal 
falls under the exceptions of the act of indem¬ 
nity in so f ur as an heritor, and that it is clearly 
iiniiiported by the words libelled, that he has 
contrived the rebellion, and contributed thereto 
by sending out riicn to the same, and that the 
accession arising from counsel, imports as 
much against the panncl, as if he had been 
actuall}'^ in the rebellion. 

It is answered, 1. That the act of indemnity 
is oppoiied, which excepts only hcriuu’S in 
three cases di.stinct]y exprest in the act, viz. 
1. Actual rebellion arising from these words, 
llcritoib who were in the rebellion. 3. Con¬ 
ti iving. 3. Contributing by, levies; and that 
counsel and iiitorcommuiiing is not under any 
of these three heads, for the extent of the rule 
cannot he better cleared and dcterinined, than 
by the nature of the expression ; and where 
lav^s have exceptions, noihing does so much 
illustrate and confirm the rule, as ap¬ 
pears from Novel 7. Cap. 2. in initio, where 
these words arc to be found, *■ necessarium 

* existimavimus quasdain exceptioiies dare leg! 

^ cum iniillis vigiliis ct suhtilitale ad luventas, ut 
‘ cas habens in auxilio, kx neqiiaquam niov^- 

* unirand the exception in some case doth en¬ 
large the rule, and dues fully clear the same, 
and makes it c.xt('nd to cases which otherwise 
would not he iiiiderstooil to be comprehended, aa 
appears .from Lex 12. parag. 43. where the 
cuse being stated, if when ^ doinus instructa, 

‘ legala an contineatur vestis.’ The. lawicr 
doth resolve, that it is doubtful in the general; 
hut if there be anexception added of < aiirum’ or 

* argentum,’ that the * domus instriicta’ must 
necessarily comprehend * vcstls, nuin qui hac 

* excepit, non potest non vidcri dc Cic.teris rebus, 

‘ qua roea essent, sensisse.’ 

2. The words ‘ contrivance’ and * plotting’ are 
synonymous words, and ai*e exprest in the 
l.Atin hy ‘ onlinatio et *tllBnatuff,'’ «i.v!v ac¬ 
cording to the common acceptation of iTfe 
words, these only are understood to have cony' 
trived and plotted a rebellion, who have tak^ 
measures, and laid down ways how to carry on 
and maintain the same, they keeping corres¬ 
pondence in order to that end, drawing what 
number could bo engaged, how thw should 
be provided with arms, and the like, wliicb oa» 
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noways be inferrcil, as is preteiulcdjroni words 
^poke on an lugh-way in apassinj^ discourse. 
Like as, plots and contrivances of lebclUon are 
of their ovVn uatuie secret anil latent actions, 
which are done ‘clam (*t occulto;’ and no 
rational man will [nesiime ihat the piinnel, 
who is known to be a man most circumspect in 
liis words and carriaifc, coidd have fallen into that 
madness, as to have contrived a rebellion with 
ignorant, silky and mean persons (some wlieie- 
of he did norkiiow) in an open hij>h way : and 
it is hoped the lords of justiciary will in this 
case consider the person of the paiuiel; and 
stieing the wonN do not amount to a contri¬ 
vance, or plottinyf a rebellion, ‘ rapienda est 
^ occasio qua! pnebet henignius rrsponsiim 
and albeit in a lax and improper signification 
these words tnight import a contrivance, yet 
the paiitiel doubts not but tlie lords will have 
regaixl to the proper signification of the w'ords 
seeing otherwise it is impossible to interpret 
the indeinmty with that latitude which his ma¬ 
jesty bath c-Xpressly rc'|iiinMl. 

Wlierens it is pretended, that these w'ords do 
import a coiitrihuting to llie rebellion, b\ le¬ 
vying of men or money : It is answered, that 
lev ying of men and money is a physical art, 
and nut a moral persuasion ; and no man will 
imagine that levying of men and money, can 
consist ill words, bnt the same doth necessarily 
import deeds of drawing men together, and 
taking of their names in order to the forming 
them into an army ; if words were levying of 
men or money, an army would be very easily 
fupplied. 

As to the former defence against the second 
libel, viz. that it wants month and year, and 
there is not least answ er made, and'thciefore 
tiiere cannot be least use made thereof. 

The Lords continue this Court till to morrow 
and ordains the paiinaU to be carried back to 
prison, and the Wimesses and Assysvrs to at¬ 
tend, ylk person under the paineof tyve hun¬ 
dred inerks. 

That day in the entry Ihe King s Advocate 
declared, he passes from the second and last 
mdictments, ‘ pro loco et tempore.'. The part 
of the hbcl he and sir George l.orkhiirt insisted 
upon was, ‘ Tliat the said Caiuphel meeting 
‘ with the vvitiusscs coming from lltc rcbclhon, 

‘ enquired whence, and being ansvvereil, from 
‘ the wcslland army, dcsirnl them to return,for 
* they would not wai! assistance, adding, lie 
‘ did not like runaways.’ 

Tlie Lonh debated very long among tlicm- 
■clvcs as to the relevancy, rtjdies and duplies, 
and at length came to give lliis Interlocutor. 

Lord dubticc'general. Justice-clerk, 
iind other Commissioners of the Justiciary, 
having considered the indictment pursued by 
• liis majesty's advocat, «tgaiiistsir Hugh Camp- 
’bell of Cesnock, with the haill debate alnwe- 
mentioned, finds Ibc first iiiditcriietiL us it is 
libelled, viz. ‘ That the paniiel having met with 
‘ the persons mentioned in the ditlay, coming 
Hruni the rebels in arms, June i079, and 
vou X, 


11. l684.-^*S/r Hugh Campheli, 

‘ having asked them where they had be€ii> 

‘ and wlien they had told him they had come 
‘ from the Westland army, he said he had seen *' 

* more going to them, than coming iVom ihcm, 

‘ and he having asked them if they were to re- 
‘ turn, nml they told him they knew not, and 
‘ he said to them, that he likeil not runaways, 

‘ and that ihcv should get. help if they would 
‘ bide by it;’ or vvonls io that purpose, as they 
are declared by his majesty’s advocat, vi/, 
That they should have officers or help, or some 
expressions of help, relevant to infer the rniinof 
treason ; and remits the same to the know-^ 
ledge of an assyse, and repels the’defence 
founded upon tin* iodeninity, in respect thd 
dittay, as it is libelled, fall^ under the excep¬ 
tions therein mentioned ^ and also repel Is the 
defcnccof «/i/;<ias proponed and circuinstautial. 
and all other defence proponed for the pannel 

against the first iriditemcnt. ^ ^ 

1 do not find the lords were unanimous in the 
interlocutor, but it carried by plurality or 
voices. Every body was surprised to find that 
Cesnock’s defence of proving himself alibis 
that day condescended on in ihe Vibel, when he 
should have uttered the expressions above sek 
down, to find this roost valid deleiice, I say, 
repelled by the lords; and this was a presage 
of what the issue would have been, had noff 
probation failed. With this Interlocutor tlie 
court adjourned to the 27th. 

Upon Thursday the 27th, fhc as.^izers were 
called and stvorn, no objection being made. 
Tlieir, names are, sir Robert Dalziel of Glenea^ 
John Boyle ofKelburii, Bamiantyiwi 

of Kellie, sir Patrick IVTaxwcl ofSpringkeL 
John Veitch of Dawicb, James Wasmith* of 
Fosso, John Skene of Halyards, George pruni- 
raond merchant, «5ir James Fleming of Ratbo- 
byres, sir John Dalmahoy f^f that ilk. Andrear 
Frazer of Kilmiindie, Alexander Nisbet of 
CVaigcntinny, James Somerwel of Dram, 
James Boyd merchant in Edinburgh, Jameo 
Lochof Drylie. u mu 

For Probation the advocate ivnaluceth Tho¬ 
mas Ingrliam anil llavid Crawford. 

Sir Patrick Hume objected for the ]ianne)^< 
that they could not be admitted, “ becauso 
prodidcrunt leitimonium^ and revealed what they 
u ould say to his majesty’s advocate and others; 
and also, that his majesty's advocate, had taken 
their oath previous to any warrant from bio 
majesty’s privie council, which is contrary tO 
his majesty’s letter, that being only recom- * 
mended to the lords commissioners of justiciary 
by ail express warrmit from the lords dr council; 
and it is a certain rule in la<v, that ‘ testis lu^ 

* Velans I'csilraonium suum partibus, a testimo- 
‘ iiio repelUtur,’ and the reasmii given by 
lawyers is, ‘ nc cx illius dicto alii, testes subor- 

* neluur.’ Ma.scard. dc prob. couc 1. ysp. No.40. 
jjdo. Becouse in proving the prcteiuled cniiie^ 
they acknowledged iheiiiselv«« guilty of the 
crime whereof the p.'iiini l b* accused, as is clw 
from the common law, #t>d. de accus. et in-J 
script. 3tio. Because it is oflered to be proven^ 

3 Q. 
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that Ingrliam did prompt and solicite others to 
depone in ttiis cause, and so has partial 
counsel. 4to. Et separaiiniy because they bear 
hatred and malice to the defender; and it is 
positively offered to be proven, that since the 
rebellion he promised to meet llit* ilcf’endcrwith 
an evil turn if it lay in liis power by any man¬ 
ner of way out of liell; and it is clear by our 
law, Statiit 2 Rob. 1, chap. 34, against those 
that are excluded from bearing* witness, that 

* nee socii, noc participi’s tju*.dciu eriminis, nec 
^ nliquis ho^lis sen nialcvulu.s parti, nec incar- 

* cerati,^ nec viiiciilati,’ can be admitted wit¬ 
nesses. 

His Mujeityi Mvocat oppones to the first, 
the constant practice of his predecessors, where¬ 
by they have been always in custom to exa¬ 
mine witnesses upon oath before inteuting of 
the libel, which u judge or privy counsellor of 
the nation may do both in Scotland and Eng¬ 
land, and his majesty’s letter was only neces¬ 
sary after intenting of a libel, for a warrant to 
the judges who were not formerly in use to exa¬ 
mine, though they might always have done it. 

To the second, his Majesty’s Advocate o[i- 
pones the constant and uncontroverted cnsioin, 
nor could the crime of rehellion, or any other 
privileged crime be otherwise proven, for who 
can depone but they who are consciiy and all 
conscii in treason are socii eriminis. 

As to the third, his Majesty’s Advocate al¬ 
ledges the same is not relevant unless they 
condescend to the fourth, that he said he had 
malice, the same is not relevant except the ma¬ 
lice could be quftlified to rise to an inimicitia 
Cttpilalisy whicij can only repel a witness, espe¬ 
cially in the privileged crime of treason, 
whereof the detection is of such importance, 
that many specialities, as to witnesses in other 
crimes, a.;e relaxed in this, and therefore the 
promising of an ill turn is not relevant, nor the 
quality, though they should go to hell for it, 
which is a rash, foolish, and inconsideratf^ ex¬ 
pression, but they may condescend upon the 
ground upon which that inimicitia cajntalis 
arose, and which may very much determine 
the extent of it. 

2do. Adhering to the former ohjeetion, it is 
added separatim, that the witnesses were 
suborn^, jn so as they were prompt, solicit, 
and insti^teto depone in this cause against the 
il^euder: as also, that they solicited other [)er- 
sdns to be^ likewise witnesses against the de¬ 
fender, which the lawyers clearly make a suf- 
fitient subornation to cast them from being 
witnesses, especially when they are to depone 
tijmn premeditate and formal wofds, and after 
an long a time, as is clear from Mascard Con. 
d4l and narticularly, that he instigated Adam 
Milter to DP a w^ness against the dcdimtler. 

. fin JitAjes^’s Advocate answers, imo. that 
lliitiipenng and soliciting non relevant y unless it 
' lAfce and witnesses succumb to the 
tamptalion. Sdo.Jt is not relevant, except the 
' tnbney or good dm were condescended njnn, 
that it tiittf ^be Icnown if it be a sufficient 


templaiioii, and upon what account it was 
given. 3tio. The subornation or corruption 
must be by the pursuer, or some having war¬ 
rant from him, for else even the‘friends of 
tbe paiincl may take [lains and corrupt, and a 
witness being desirous to come off* may comply 
with it, all which should much hold in wit¬ 
nesses called for tbe king, which are presumed 
to be from calumny, and where no advantage 
can arise to any private party. As to the 
speaking to Adam Miller, Can thou not say, or 
knows thou not that Cestiock spake such words. 

It is answered, It is lawful for ‘coiitestes’toask 
at one another. 

Sir George Lockhart answered, That tbe 
objection anent corrupting the witnesses is not 
relevant, unless the quantity of the money 
were condescended on, and that it were cx- 
jiressly alledged that money were given upon 
the account nl‘ deponing against tlie pannei in 
the terms libelled, otherwise the simple giving 
of money is not relevant. 2do. The time must 
also be condescended upon, w hctlier it was be- 
lore or after the citation as a w itiiess, or at 
least after the raising of the criniiiial letters, fur 
if it was before, it is not relevant, unless it were 
positively offered to be proven, that it was given 
upon treaty and agreement, that the witness 
should depone in the terms libelled against the 
defender, and adheres to the former answer, 
that the pursuer nor none i’or him did use any 
atteiiijits of corruption." 

Mr. William Fletcher duplies, That subor¬ 
nation, and corruption being latent acts which 
cannot be proven by any other probation tlian 
conjectures and indicia, all lawyers have sus¬ 
tained such probation which doth arise from 
violent suspicions, and it is sufficient for the 
defender to condescend in general that wit¬ 
nesses were suborned, instructed, and solicited, 
and what money was given, or good deed pro¬ 
mised, will arise from the proliation ; and it 
is absolutely impossiide, that in any such case, 
the parly who objects against the w itiiess can 
he special as to the quantity ol‘the money; and 
it iinfiorts not, though the witness had been 
practiseil* before tlie accusation, seeing it is 
positively offered to be proven, that they wev« 
suborned and coiTiiptcd in relation to the pan¬ 
ned, and that they might depone against him. 

This is whnt 1 find in the Registers as to the 
lawyers delmtes upon the witnesses. By other 
pa|iers I find that sir Hugh was asked, if he 
had any thing to say as to Ingrham, in parti¬ 
cular. He answered, with the strongest asse¬ 
verations, that he was most certain he had 
never seen him in tlie lacg and as to other ob¬ 
jections he letl them to his lawyenlT"^* 

His Advocates urg*ed very forcibly, tKat^ 
Ingrham could not bo admitted, because ho 
just DOW took upon him to prove, that thesaU 
Thomas had several times said, that if there 
was a way out of hell how to be avenged upon 
the pannei for delating him as a murderer, lie 
would be revenged, and straight offered wit- 
[ nesses to prove, that hi many compHnies, he 
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(the witness) had most seriously expressed him¬ 
self in these words ; and urg’ed, that Inp^rham 
could not be admitted to Cesnock’s prejudice, 
and cited many I'nmous lawyers Jo prove this. 

The Kind’s Advocate replirtl, Tliat fyiving, 
but not {rraiiting', that the said hi»Tliain had 
^hus expressed himself in a passion, it could 
not rationally he thought, that now in cold 
blood he would so desperately and willully 
damn his own soul by perjury, to lake away 
the life of an innocent g^entleman, especially 
considering he could propose no other reward to 
himself than damnation. lie added further, 

to make it evident to the world, that the 
witnesses have no design to swear falsi y, 1 am 
free to declare, that when they were brought 
ill to me, 1 examined if they could say any 
thing aneiit the late rchellion, and (lesuock’s 
accession tliereiinlo. 'J'licy ans\\ereil, they 
could say nothing; but when once 1 had made 
them swear as to what 1 should interrogate 
them, they deponed in the same express words 
contained in the indictment, which, added he, 
clearly ovincctli that they had, and ycl have 
the inipressioti upon tbetr consciences ot‘ that 
dieadful majesty ol'(jiod,wlio is.) udge to this and 
all their actions:'* and the advocate goes on, 

had ibis man come in voluntarily and ofi'erctl 
to depone against ('esiiock, it would have said 
much ; hut seeing he was brought in by force, 
and without his own inclinalion, the objection 
made against him can be of no force.” This 
discourse was abundantly well calculate, ior 
keeping fiigrliain lirm to tlic deposition be bail 
emitted in the precognition, which was all the 
aih(H;atc wanted. 

CesQOi'.k's a(l\oca*e was in no difficulty to 
answer all the Aduicate advanced. It was the 
easiest thing in the world to put matters in this 
chaunel to serve a turn; and people of no 
conscience, or under the power ol' revonge, 
have no great* impressions of dumnalion, or of 
God andliis awful majesty: and if any who 
adduced these considerations were privy to any 
concert and collusion in this inuttt:r, they have 
had as little impression of* those treiiicndons 
trutlis. 

But fmlher, the Advocate for the Dei'ciider 
offered to prove that this witness was suborned 
to swear agaiiLst Cesiuick, and had got largely 
both of money and victual tor his reward, and 
bad not only sold himself to this aboiiiioabie 
pegury, but had inticed and induced others to 
the same course. 

Upon this allegation, the Justice-general de¬ 
sired, that particulars might be condescended 
upon. And sir Hugh declared, that he was 
yi*zii informed, and would instantly prove it, 
that this fellow (liigrham) was hired by Hugh 
Wallace, sometime factor to the deoeast lord 
.Craigie. 

Wbeu this condescension was made, the 
CQurt could not but admit Cesnock’s witnesses 
tor the proof of what was advanced. Aeoord- 
ingly, two witnesses were adduced who de¬ 
poned that Thomas lugrham had swum in 


their hearing and presence a great oath, ' Thal( 

< be would be avenged upon Cesnock if tlieroi 
‘ was a way out of hell to do it.’ Great pains 
was taken to cross-question the witnesses, and 
the interrogatories were put to them severally 
in the others absence, yet they exaejy agreed^ 
in every word as to this matter: But then in 
another query, viz. ‘ When spake you of this 
‘ matter together.* The one answered, ‘ He 
‘ does not remember that ever they spake of it 

* together, unless it was yesternightand the 
other declareil, ‘ He did not remember they 

* communed at all upon it.’ This inconsider¬ 
able variation not affecting the matter pf the 
ciiiis(‘, was handle enough to such who were 
seeking an occasion to cast every thing pro¬ 
posed in Cesnoek’s defence. 

Next, two other witnesses were adduced, 
viz. Ingrham’s father and mother, who de¬ 
poned they had seen Wallace give to Ingrhanr 
several pieces of iiioney, but of what valoe 
they eould not tell; whereupon Ingrbam him¬ 
self was interrogate, and declared he had got 
from Wallace half a crown at one time, and 
fen shillings at another, but he knew not uppn ^ 
whiit design. The king’s advocate said, it 
iniL^ht he Wallace had given Ingrham that 
money for some service.s he had employed him 
ill ; and that he higiself used to employ die 
said Wallace as being a sharp man, and very 
active for his majesty’s iulerest. ^ 

After the Lords had heard these debates upon 
the witnesses, they reasoned at a considerable 
Icnglii upon them before they carn^to an In¬ 
terlocutor. That eminent lawier, my lord 
i^itmcddeii,^ debated timch whether witnesses 


^ It ajipeai's from Wodrow, vol. 2, p, 605, 
that lord Pitinoddeu (sir Alexander Seton) oi^ 
of the Lords of Justieiary at the time of this 
Trial, was, m June 168G, removed from that 
office hy a letter from the king, .which is re- 
corded^n the Justiciary hooks. His car¬ 
riage,” says Wodrow, “ in Cesnock’s Case, 
stuck with the managers, and now he woiiM 
not go into the measures laying down for bring¬ 
ing 111 Popery, and therefore he is turned out 
of liis posts. His ability iti law, particularly 
IheH^rimiual law, is publicly discovered in his 
edition of sir Gcoix^ Mackenzie’s Criminals, 
and his love to all brauches of learning ap¬ 
pears in his curious and vast library.” 

Lord Hailes, in the Notes uu his Catalogi^c 
of the Lords of Session (Note 78) has publish^ ^ 
the account which lord Pitmedden himself in * 
his MS. Notes to the Acts of SSederunt gives of 
his removal. It is as follows : There were 
gi-eal pains taken to bring over Pitmedden to 
the court side; and the lord Maitland, then 
popish, and many others, were'sent by the 
king’s commissioner to deal with him > and 
farther preferments were offcreil, on condition 
he would but -forbear to argue for the pebal 
laws. To which he aiiswei^, he was bound 
by the oath of parliament to give faithfdl^ 
counsel, as well as faithful vote; and being 
impregnable) the letter [of disinission3 wdp 
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cuuM be cxamioed iif)(»n oath in a preco^'nition, 
and broiii;:^lU such av^iinitnts u^'uinst this as 
coulil iu;t be ansuercd, siui* by the kirjij|s 
letter iiUoNving; it, impetrato with iin eye to this 
and such like processes, I\Iy lord iumselt v»as 
pleased to inform me, “ That lit' moved to the 
Lords, at least that tliis iiui^lit he iloiie ; since 
by the king’s leUer tlie witineses oaths had 
been taken, lliat hcloiv they ^verc roadinitteil 
to sw'ear iu ilic same a flair, tiieir former de- 
ositions he torn. But this, for as 

ighly*i'tasonahlc as it inu^^t appear, was pe¬ 
remptorily ie( used. However (added he) the 
witnei^cs in jiivseuce of the assize, deponed in 
favours of the ]uui!iel contrary to the tenor of 
their first dep'Kitioris, which they were said to 
havepveil in the tirsl piecogniiion.” 

At Ien;;th the I/irds eanie to this Interlo- 
ei.tor. ““ The Lords liavliig' considered the 
objections against thp witnesses, and the de¬ 


bate thcrcaiieiit, they, in respect of the an¬ 
swers, repel the objection anent prodilio testis 
moniiy and repel the second defence as to socius 
criminia. And the Lords having considered 
the Ollier objections, and heard the witnesses 
adduced by the paiiiud for proving the siune, 
ordain Thomas Ingi liain and the rest ol* the 
witnesses addueed l»y his majesty’s advocate, 
to he received.” 

When Ingrluni was brought in, and hold¬ 
ing up hi.s hand to swear, sir Ilugli directed 
himself to him, and said, 'fukc heed now, 
what you arc about to do, and damn not your 
own soul by ]ierjury, for as 1 sliall answer to 
God, and upon the peril of mine own soul, I 
am here ready to declare I never saw you in 
the face before this process, nor spake to you.” 

Then liit^rhaifi w as solemnly sworn, and in- 
temigatf. upon the whole Articles of the libel. 
Several things fell in this witness his exanii- 


produced :ii:^aiiisl him ; but not till he w'as ae- 
tjuiiinled of !t, and had refused even to go to 
Kpcak With the J’lvsidiiit of the Session, to 
wfioai the piT.duetioii of the letter was coui- 
Inilted. And it is fariher to be observed, that 
after produetiou divers person's of iiuahty were 
set on him to eorno baek to hit place, on con¬ 
dition of compliaiice in tliTie to come: and to 
this end the King, who had prelerrcd Pitmedden 
%o he a Lord of .luhtieian , lor his pails, and 
suffering fur the royal fanijl), did forbear to 
preticnt a successor to iiiio in the session till 
5tii February 10H7 ; and the Convention of 
Jilstates, a. r. Ih89, made this and some other 
overturning of judges one of the causes of de- 

i losing king ./anies from his rojal dignity. 

'uilher, king James, after liis exile, was heard, 
both in iieland and France, to regret his car¬ 
riage to r'itmeddeM, ?»nil to hlan.e his ouccii 
for it. 

“ St. IhiNil, being iiiv’ted by IVlodestus, by 
command ofValcns the emperor; totuniAriaii, 
pith a promise of rewards, und tliredtened, 
witli punisliineiits if he turned not, answeriHl, 

* llewurd.s were tit to Itiiipt childien. and 
* Ihreits toteivilj cowards.’ Tlieotloret Hist. 
FiCdes. 1.1, e. 17.” 

Lord Hailes proceeds : “ Lon] Fouutainhall 
observes, that in the parlmment of all 

the Judges, Pitmeildeu oid;, hke Alhanasiiis, 
cippo.sed ihe ecuii, \oI. 'l,’ p. !n this 

page of i’oonhiinliall, I flnii the folhiwing p.is- 
sage: “Feb. il, iofvji, 31r. Akxunder Itlul- 
colni, of IaicIioic^ Aiivoeate, hi.s letter from 
the king is ri'ud, iiumjuatiug him a lord of the 
session, in place ef sir Alevainier Seton, of 
Pitmeddeii, laid aside May la'*!, lor opposing 
the papists in parliament, hut nnihmg about 
Atbaimsius. Lord Hades in his Note.s on the 
Catalogue of the Lo.ds of Session iiieinioti^, 
th 4 t in the year 168J; a new commiMion un¬ 
der the great seal vvas granted to tlie l^ords of' 
fek‘..sion, and says, that upon that occasion lord 
Pitmedden (MS. Notes on the Books of Sede- 
tent) observes, that “ it makes their places, 
which, ?>y tlie act of James 6, were uuf zdium 


vd culpam^ liecome arbitrary ; and therefore I 
opposed it, and afterwards louiid tlie fruits of 
it, when 1 was turned out of my place, as one 
of the ntunher, foi no other cause, but the op¬ 
position L made to loleratioii of popish idolatry, 
ill the piiiliainent holdeii A. u. lOUO.” 

Lord Hailes (iibi sup.) iiiiorins us, (hut tljB 
king’s letter to tlie Court of Session, Intiiriatii^P 
the dismission ol’ Filmedrieii, biars, that We 
have removed Imii for reasons best known IQ 
oursclv es.” 

The “ Claim of Riglit” passed in the Con- 
veiiiioii ot Lstates at Edinburgh, April lltii, 
iOu&, recites in the I'atalogiie of mea.siires by 
which it is found and declared, that king James 
“ invaded the fiiiulauK'ntal eo stitiition of the 
kingdom, and alu red it from a legal liiiiiteil 
monarchy, to an uihitrarv ikspotic power, and 
hath exorcis'd the same to the subversion of 
the FroU‘stant religion and the violation of the 
laws aird lifieities of the kingdom, inverting all 
the ends of government; w'lit'reby lie hath for¬ 
feited the right to the crow n, and the throne is 
become vacant,” the following article, “By 
sending h-tiei.s to llie chief court of justice, 
not oniy ordaining the judges to slop and de¬ 
sist Hui€ <Ji\ lo deUTiuiiie i*aus(‘s; but also or¬ 
dering and comiit indiri«' them how to proceed 
ill cast's dejM i.din; brfore llieiii, contrary lo 
the exprt'ss laws ; and bv cliangirig the nature 
A>f the jii.'igT"/ gilSr/t/ .'/ilum out ntfpaw^ and 
giving them e’lmiuissioiis ad Uiivplacittim^ to 
tiispost- iht m to coiiipiiance with arhitrnry 
cmir&fs, and imi.ing them out of their offices 
when tiiey ditl not otutiply.” 

Lord IbiioeddLii publislied a treatise ‘^Of 
Mutilation aiid HemembraAion,” Kiihjoiued to 
tlic seeond et!d:oii of sir George Mackeiizi^V 
‘ Law of Scotland in [\latters Criminal,’ fol. 
1n99. This I'eruise shews lliattlic author had . 
rfflfi many bniks. Lord Hailes* Notes on the' 
Catalogue ol i[ic Lords of tSebsioii. It appears 
that Belon vv:.s mado a Lord of Session in the 
year 1(377 ; and Moilrovv, vol. 'J, p. C05, speaks 
of him as being alive when that volume wa^ 
publisiicd ( 17 ’J'i). 
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nation, which we cannot expect to meet with . 
in the registers. And therefore I shall i 
the Deposition of both the witnesses as tlicy i 
are^recorded, and then a larger account of the [ 
circuinstances from good rouchers betbre me. | 

Thomas Inf^rham in Borlands, aged thirty ' 
two ^ears, depones, That having met the | 
laird of Cesuock, at Daniel Crawford’s house 
in (julstoun, at the time libelled, lie heard ' 
Cefjpock ask from whence they came, and i 
Daniel answered, from the West-land party ; 
and that he a.sked, who commanded them, | 
Crawford said, one Hamilton. And the depo- i 
neiit being interrogate upon the rest of the I 
libel, depones he knows nothing of it. And ! 
tills is the truth, us he shall answer \ and j 
cannot write. SicSuliScrihilur^V^^mi^ J.P. D. I 

Daniel Cranford.^ aged 30 years or tlicrchy, 
married, purged, and sivorn, dejiones iicga- 
tii ely to tiie v\ bole libel. And this is the truth, 
and dcjiones he cannot write. 

S.c Subscrihitur^ Perth, J. P. 1). 

The assize, with one v»»iee, by the mouth tif 
sir John Dalmsihoy their chancellor, having 
ctnisidered the indictment and depositions 
of the witnesses, against sir Hugh ('aniphcll 
elder of t'esnocK, tiiid.3 the libel not proven. 

^ic SuL'sa'ihilur, J. Dalmahov, Chancellor. 

The PammlPs Procurators asked and took 
instruineiits upon the Verdict. 

Thus, continues ^Vodrow, the process stands 
in the records, and iiioic we could not look for. 
Jhit it is worth the reader’s wliile to have the 
detail of tiie circumstances of this remarkable 
Examination from the papers above mentioned. 
And they inform me, that Ingrlium deponed, 

that licing in the house of-Cra\*'ford, Ccs- 

nockcame to the door, and Inning called upon 
the said (-raWfbrd, he asked, w hat men those 
who were in his lioiise ; Crawford answered, 
they weie men lately come from the Wc.sl- 
land army. Thru Cesiiock asked, who com> 
mands tlicrc. Crawford answered, one Hobert 
Hainil'onn. .\s Ingrlium was going on in his 
deposition, one of Osnock’s lawyers asked 
liiiii, whetlier he had coiiiiimiiieaied this to 
any others, to sedgee them thus to dejione, 
and told him, he vvas now under a deep oath, 
and nothing less than his soul at stake, 
ingrliaiii answered, J believe I have spoken of 
it to severals. Then the justice general asked, 
ifCesnoek spake any other words to Craw¬ 
ford ; lugiliaiii answered. My lord, 1 am now 
upon my great oath, and 1 declare I do not 
reiiKTiiher he spake puy more at all. 

,ljpoii this there was a great shouts and 
clapping of hands in the court; at which the 
king’s adv'’oeal<? said in a great passion, that 
he holieveil that Cesnock had hired Ins friends 
to make this acclamation, in order to confound 
the king’s evidence, and he never heard of 
such a Protestant rore, except in the trial ol' 
Shaftsbury ; that he had always a kindness 
for that perswasion till now ; that be was con¬ 


vinced in his conscience, it hugs the p)ost 
damnable trinket in nature. 

After silence, the justice-general interro- 
gates Ingrham again ; who answered, he ^ai] 
said as much as he could say upon oath. And 
the justicc-genoral offering a third time to in- . 

terrogafe Ingrham,-Nisbet of Craigentinny, 

one of the assizers, rose up and said, My 
lord justice-general, 1 bare been an assizer in 
this court above twenty times, and never heard 
a witness interrogate upon the same thing 
more than twice ; and let Cesnock’s perswa- 
sion be what it will, we who ar^ assizers and 
arc to cognosce upon the |)robation upon the 
peril of our souls, will take notice only to 
fngrham’s first deposition, though 5^our lord¬ 
ship should interrogate him twenty times.” Tiie 
Justice-general answered him with warmth, 
“ Sir, you are not judges in tliis case.” The 
laird of Drum, another of the assizers, pre- 
j seiitly replied, “ Yes, my lord, we are only 
competent judges as to the probation, thougn 
not of its relevancy,” Whereupon the whole 
I ussizci's rose up and assented to w hut those 
■ said. The justicc-geneialin a great heat said, 

J never saw such an uprore in this court, 
nor, 1 believe, any of iny [iredtcessors before 
me, and it is not ns you contemn, but his ma¬ 
jesty’s auihorlly.” 

oileucc being commanded, Crawford the 
other witness was called in, who being deeply 
sworn, and no objection being made against 
him, he deponed negative, ** That lie did not 
see Cesnock for a considerable time either be¬ 
fore or after Jtotl.w el-bridge; that lie does not 
remember that Cesnock spake any thing to 
him, either about the West-land army, or who 
commanded them.” 

Whereupon there was another great cry 
made, and clapping of hands, which put the 
Justice-general and .Idvocate into a great rage, 
as w hat they reckoned an irreverent insulting 
of the coprt. Then Cesnock’s advocates craved 
the Probation might be remitted to the know¬ 
ledge of the Assize'^ which could not he refused. 
And after a short speech made to them by Ces- 
nock’s lawyers, they inclosed tbcmselves, and 
very soon returned their Verdict, Not Guilty. 

tJpon which Cesnock took instruments, and 
his advocate craved he might be liberate, in 
respect notliing was proven against him. The 
Justice-general answered, that seeing he was 
the king’s prisoner, they must have his ma¬ 
jesty’s mind before he he liberate. Cesnock 
repfied, that he was content, for he W'as abun¬ 
dantly ceitain, the gnih cliargi-d upon him 
could never be proven. I’hc court sat lale, or 
rather early, it being about two of the clock ob 
Friday morning before they rose, and Cesnock 
was returned to prison. 

It is very evident upon the whole, tlicre was 
a design formed to bring this worthy gentle¬ 
man under a sentence of death, and at least to 
take his estate from him, though there wer# 
few gentlemen less obnoxious to the laws than 
he. We sec that now no methods were 
boggled at, though never so vile, to accom- 
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plish wicked designs. Suborning of witnesses 
& Tery palpable in this case; who were guilty 
is not my province to determine: and the king 
must be drawn into this aflair, by procuring a 
letter, which wc have seen above, ordering 
precognitions to be taken upon oath by the 
yusticiary ; aud yet wc find in this case they 
were taken by the udvociite alone. 

It may bo proper further to remark, in order 
to the reader’s having some idea of this go¬ 
vernment, that the justice court, which ought 
to be idost just ami fair, and give all allow* i 
anecs in cases relating to mens* lives that law 
and equity suggest, were in this case evidently 
partial in rclhsing toe relevant exculpation of 
alibi, at the time led, in casting Cesnock’s 
W'itncsses for exculpation, and repelling the 
most relevant deibnee propounded upon a tri¬ 
fling circumstance ; and in their unaccountable 
carriage lo Inguram when upon uatli, and their 
open endeavours lo push him Xv, perjury, so 
plain, as the assizers, none of them Presbyte¬ 
rians nor favourers of the sufleret s, could uot 
bear them ; and in their hectoring and abusing 
these gcuUemen, tor acting as conscientious 
persons would do. 

And if those were Ibeir methods with gen¬ 
tlemen and before lawyers, we may easily 
guess, how little justice or equity poor simpfe 
country people, who could not heii the cat with 
them, nad to look for. And what sad work 
would wc meet with, if wc had foil ucrounts of 
their procedure from one who knew lorms and 
law, and had been a witness to their proce¬ 
dure! 

J cannot pass this process without remarking, 
that several ul'tho assizers, and oilier gentle¬ 
men in the house, were brought to no small 
trouble for the noise in the euurl, at Ingrliam’s 
declaring be could say no more, which the 
advocate was pleased to call a Protestant rore. 
And indeed so lie might, for it was an evidence 
of the satisfaction of the spectators, at the mis¬ 
giving of the design of the managers now giv> 
ug into a popish successor, and tyrannical and 
arbitary measures. Severals were brought be¬ 
fore the council, and by them remitted to crave 
pardon of the jiisticiai'y. 1 give it as it stands 
in the criminal books, April 24. 

Appeared sir Patrick Maxwel of Springkel, 
Alexander Nisliet of Oraigentinny, James Lind¬ 
say of Drumburg, being pursued before the 
council, fur making a noise in the time of Ces- 
nock’sTrial when the witnesses were examined, 
and were ordained to appear before this court, 
and make acknowledgement and apology tbere- 
Ibrc, which this day they did.^ ” 

> We shall just now hear, that April 17th Ces- 
Bock was allowed flree prison. And June 19 
1 find by the Registers that the witnesses 
against Cesnoek are still in prison, but that day 
we council allow them free prison ; and for 
any thing I know, tliey continued a consider- ' 
able time in prison; For September 16 the 
council ordain logrham and Crawford witnesses | 



against Cesnoek to be examined by the Com- . 
mittee lor public affairs. The day before, Sep¬ 
tember Idtii, they send Cesnoek and Mr. John 
Rac to the Bass. October 13. I find the coun¬ 
cil order the witnesses against Cesnoek to be 
continued still in prison, and they arc allowed 
sixpence a day. What they expected from 
these witnesses, or for wliat ends they were so 
long detained 1 cannot say: only we shall 
find that Cesnoek was afterwards forfeited, and 
his estate given to Melford. In all this matter 
this gentleman hath nothing relative to the 
plot laid to his charge, though tliat was the al¬ 
leged cause of his iinprisonmeiit. 

December 3(1, 1684. The Council give orders 
to the Advocate to raise a process of foil’eiture 
before the parliameut, by a summons iu Latin, 
after the old way, untler the quarter <ical, upon 
a charge of sixty days, against Cesnoek elder 
and younger, Jervis wood, and several others. 

January 7, 1686. In the Cmiiicil a Letter is 
read from the king appointing certain noble¬ 
men and gentlemen to he processed i>eiore the 
ensiling parliament, and the Council form tlie 
lollowiiig act: 

‘ The lords of tiis majesty’s ]»rivy council 
^ liaviiiga leiU‘r from the king dated AViiitehali 
‘ December .>4, .sigiiityiug, That his majesty 

* having induted a sts.sioi) of parlianu iit to 
‘ meet at Edinburgh the 10th March next to 
‘ coiiiii; and seeing his majesty’.s royal brother 

* cannot stfiy so Jong, nor is it fit to keep the 
‘ members so long logi^tlier, as sixty days may 
‘ run from their first meeting, before the pro- 

* eess, necessary to b<‘ raised against such as 
‘ arc accessary to the late treasonable conspi- 
‘ racy, as’d otlier crimes of treason, can come 
‘ in ;*aii(l it liaviiig been ordinary in the reigns 
‘ of his majesty's royal jiredecessors, to issue 
‘ out processes in such eases, for citing those 

* who ai (i lo be accused ; and therefore com- 

* mandiiig his advocate to raise processes be- 

* fore the said session of parliament immedi- 
‘ atoly at sight hereof against the whole per- 
‘ sons attermentioned, viz. Denholm of West- 

‘ hIucIs, '-Stuart son lo Cultnes^, sir John 

‘ Cochrane of Ochiltree, James Stuart son to 
‘ sir James Stuart Provost of Kdiiiburgh, the 
‘ lord Melvil, sir Patrick Hume of Polwart, 

‘ (ieorge Pringle of Torwoodlee, Andrew 

« Fletcher of Saltouii,-iJume of Bas- 

‘ sendeu,-Hay of Park, sir James Dal- 

« rympic of Stair, Walter Lockart of Kirktoun, 

‘-Montgomery of Langsliaw, John Weir 

‘ of Newton, ittr. Gilbert Elliot writer in Edin- 
‘ burgh, - CaniphelL of‘ Ardkinginss, sir 

* Hugh Campbell oi‘(*csnock elder, sir Gelirge 

* Campbell younger thereof, tiie heirs of the / 

* deceased earl of Loudon, the heirs of the 

* deceased Mr. Robert Martin late clerk to tlie 

* justice court. The lords give warrant accovd- 
‘ ingly.’ 

In relating the criminal proceedings in 
Scotland, which were had during the next year, 


• SceVok 8,p.821. 
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after this Trial of Sir Hugh Campbell, Wod- May 15. Wodrow says, « The criminal pr®- 
row writes thus: cess comes on against the noblemen and geo- 

By the written Minutes before me of this tlem'en who are cited to this day. The late 
Sedemnt, I 'find thiKt Cesnock’s Bill for excul- alledged conspiracy was the pretext of forfeit-' 
mtion, was this day, May 1st, before the ing; but this process was really intented 
ords of the articles,^ consisting of his defences against them because they were averse 
that he was alibi, that such as he had convers- from prelacy, favourers of presbyterians and 
ed with, who were at Botliwel, had taken the possessors of good estates. This day par- 
bond, that his case was ‘ res hactenus judicatm’ liament have re^ before them the King’s Let- 
and an enumeration of the steps of the loyalty: ter to the council, and their orders to tlie advo- 
But the short hints before me do not bear what cate to cite them in the dittay against them all. 
was done about it.” There were present Cesnock elder and youngs 

May 13th. ** The parlianlent ratify the pro- and some others, under date June 13th. Their 
cesses of forfeiture against Robert Hamilton of <littay is read charging Ccsnock with accession 
Monkland, Mr. Robert Baily of Jerviswood, to Bothwell, and botTi pf them with the plot, 
and Archibald late carl of Argyle. We have The advocate restricts their libel to the plot, 
seen these were three of the roost iniqiious sen- and for probation adduces Commissary Monn>, , 
tences prouounced by the Justiciary; and had and the gentlemen’s own confession, which was 
not the witnesses failed in Cesnock’s process, read, viz. that they acknowledge tliey were 
we should have had all the unjust interlocutors at the meeting ^mentioned in Monro’s de|)Osi- 
upon that head ratified this day likewise in all tion, and throw themselves on the king’s mercy, 
probability.” And Mr, Carstairs’s depositions were read 

But upon reference to the Books of Parlia- again, the parliament found the dittay proven* 
meutno proceedings concerning the (.'ampbells The lord Melvill and Langshaw are sentenced 
of Cesnock have been found under this date, in common form, but in Cesnock’s case, the 

* Of the jurisdiction of the Scots Parlia- quarrelled by any inferior judge, act 39 pari, 
ment, Mackenzie writes thus: 3 king James 6. And though it be added to 

Since the parliament is the supreme judi> tliat act, that no forfeiture lawfully and or- 
catory, it may certainly cognosce all causes in deriy led in parliament, shall be quarrelled by 
the first instance. And of old, if a person ac- any inferior judicatory ; for these words ‘ law- 
cused for treason did absent himself, the cri- fully and orderly led,*’ seem unnecessary, since 
minal court nor no other inferior court could after the cognition of the cause by the parlia- 
proceed to take trial by probation against him, ment, no inmrior judicatory can quarrel a de- 
aod so all they could do, was only to denounce erect of parliament, even though it be pre- 
liini fugitive for his absence, upon which de- tended that the said deci*eot was not lawful 
nunciation his escheat did only full, hut he and orderly: yet, if a person be only denounced 
could not be forfeited ; and therefore since it fugitive by tiie parliament, the lords of the 
was unjust, that he should by his own absence session may suspend in that case, if the process 
procure to himself an impunity and exemption was not orderly led; but whether they can re- 
from forfeiture, the parliament did, by their duce, even in that case, ‘ est altioris iiidaginis.* 
supreme power, cite the person guilty, to an- And some think that though it were very iu- 
pear before them, and did lead probation in ab- convenient, that such a decreet should receive 
sence against him, and forfeit him in absence present execution, where possibly the party 
though guilty. But it being found incoiivc- was not lawfully cited, yet that such resjiect is 
nient, that parliaments bchiwed either to he to be paid to the parliament, as that the illega- 
called, or such delinquents pass unpunished, lily of that procedure before them, though not 
therefore^y the 11 act: ? pari. (Uutr. 1. it is objected before sentence, should remain unde- 
statutedy^at the justices may proceed to try cided till the next session of parliament, 
crimes by probation, even when the person If the parliament should remit any sach 
' '■ * ..... process for crimes, to any of their own 

number, to be decided iiually before them, it 
hath been doubted, whether their decisions 
could be reduced hy the session : and this act 
of parliament reaches only to decisions in par- 
absents, except only perducllion, or open and liament. But yet, since decreets pronounced 
manifest treason. And albeit it may seem by commissioners of parliament are imputed 
Strange, that the justices should have been al- with us decreets of parliament, and since de- 
alluwed to lead ])rnbation against absents, erects pronounced by commissioners fm* valua- 
id this which is the greatest of crimes, and tion of tiends, arc not reduceahle, becaii.se thefc 
not in crimes of lesser importance. Yet this decre^'ts are reputed-ileereets of parliament, as 
proi^eeded from the just detestation which the being pr jnounced by such commissioners of 
parliament had of this crime, and that the parliament, it seems that decreets pronounced 
punishment thereof might not be delayed, by such coniniissioners, in crimes after proba- 
where the delay might prove so dangerous. tion, could not be quarrelled and r^uced by 
“ If the parliament forfeit any person after the session, or other inferior judicatories.’’ 
cognition of'the cause, the sentence cannot l>c Crimiuals, pt. 2, tit. 3. 


citcu IS aosent, in cases or ircasonunie rising in 
arms, and open and manifest rebellion against 
his majesty or his successors and their autho¬ 
rity : so that the parliament are yet only judges 
to the trial of all crimes, by probation against 
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time and place of their execution is lemitted to 
the king simplidter* The commissioner hav¬ 
ing sipuficd he bad instructions to spare their 
Jives if they would be ingenous. After sentence 
tSFBS pvonounCed with the nsual solemnities, 
old Cesnock desired leave to speak a word and 
liberty being granted he said “ his sentence 
\ WBi very weighty, and be wished it might he 
noticed against all concerned, but otie thing 
weighed him more than any thing which con¬ 
cerned himself, and that was, that his creditors 
were like to suffer with him, and humbly sup- 
jilicate that his grace the commissioner might 
represent their condition to the king's majesty, 
for before they were losers he would rather be 
content to starve.” 

Upon reference to the Books of Parliament, 
these proceedings against the Cesnocks have 
not been found under this date. Under which 
however appears the Act of Annexation of se¬ 
veral lands to the crown, specifying among 
oftier traitors whose lands are annexed. Sir 
Hugh Campbell of Cesnock, and sir George 
Campbell of Cesnock, as traitors lately for- 
fkulted. June 13,1685. It is act 42 of king 
James 7th, 1st parliament, dated June 16,1686. 

In the Privy Council Register of J iily 1st, 
1685, it appears that a Letter there inserted 
which was written the day before to the Lords 
Secretaries of State, was read, voted and past. 
This Letter among other matters desires “their 
lordships will be pleased to remember to send 
down the remission to the two late Lairds of 
Cesnock, which was sent up some time agoe 
marked with ray lord Advocate’s hand.” 

On the 91h of July, is read a Letter from 
Ijord Secretary Murray, in which he writes, 
“ As to Cesnock’s remission 1 hope it shall he 
sent by the next post with tlic siginhcation of 
his majesty’s pleasure thereanent.” 

On the 3rd of September, “ The Ijcttcr im- 
derwritten, direct from his most sacred ma- 
jestie to his Privy Councill, anent sir Uugli 
and sir George Campbles, soinetymcs Lairds of 
Cesniick, for sending them prisoners to the Isle 
of Bass, untill his majestie should think 6tt to 

• declare his farder pleasure coucerning them,” 
being read, was ordered to be recorded. O^T 
wjii^ Letter the tenor followes: 

J. R . 

“Right trustie and welbeloved cousin and 
counceflor, right trustie and intiiely beloved 
cousin and councellors, right trustie and right 
welbeloved cousins and councellors, right trus¬ 
tie and well beloved cousjns and councellors, 
right trustie and welbeloved counceiloi-s and 
.^hrustie and well beloved councellors. Wf e greet 

well. Whereas we have been giaciously 
pleased to grant a remission (of the date of 
these presents) to sir IJtigh and sir George 
Campbles, sometymes Lairds of Cesnock, lor 
the crimes of treason therein mentioned to be 

• only extended to the securitie of their lives, in 
maner therein fully expressed. Nevertheless 
not b^g as yet resolved to sett them at liber- 
tie, It is now our will and pleasure, and we 


doe heirby authorise and require you to send 
the saids sir Hugh and sir George Campbles 
prisoners to our Trie of the Bass, therein to re¬ 
main prisoners mitill we shall think fitt to de- 
clare our farder pleasure concerning them, litw 
dooing whereof this shall be to you and all 
others who may be therein concerned respec¬ 
tively, a sutHcient warrant. And so we bid 
you heartily farewell. Given at our court at 
Whitehall, the 7th day of July 1685, and of 
our reigtie the first year, by his inajcsiics com¬ 
mand. Nif Subscribitur, Morrav.” 

“ The Lords of the Committee 6f his Majes¬ 
ties Privy Councill for publict affairs, Doe 
give order to the clerks of coimcijl, to write to 
sir Hugh aud sir George Campbells, sometimes 
lairds of Cesnock, to repair iinmcdiatly hither 
to receave the couucills commands.” 

On the 18th of September, “ The Letter un¬ 
derwritten is direct from the Councill to the 
Lords Secretaries of State, off Which the tenor 
followes: 

“ My Lords; There being a Letter from 
the king, onloring the two Campbles, late of 
Ccsnoqk, to be seiit prisoners to the Bass, not¬ 
withstanding of liis majesties remission to them 
for their lives and being at freedom and liberty. 
But the said Cesnocks being put at liberty 
upon the said remission befor the said Letter was 
communicate to the councill, the Lords of the 
Committie this day inett thought fitt to acquaint 
your lordshijis liowe this affair .•stands, to the 
end his majestie being infot^med of it, his royall 
pleasure may be known there anent, winch 
shall be readily obeyed by the Committie. tn 
who.se nam'r* and whose command these are 
signed by your lordships* most humble servants 
Sic Subscribiturj Alex. GlaXcuen.” 

On the 5th ol* October, “ The Letter under¬ 
written, direct from the Lord Secretary Morray 
to .the right honourable tlie lords of his majes¬ 
ties most honourable Privy Coumall appointed 
a Committie for publick affairs, anent the send¬ 
ing tlie two Campbles, late of Cesnock pri¬ 
soners m the Bass, being read was ordored to 
be recorded, and ane dispatch was immediately 
sent to ‘Lewetenent Collonell Murray, for an- 
prehenditig and bringing them prisdhers to the 
said Bass, to remain therein till his rnajiesties 
further pleasure. Followes the tenor of the fbr- 
said Letter: 

“ My Lords; 1 have receaved a letter dated 
the IBth instant signed by the Lord Archbishop 
of Glasgow, in your lordships’ name, concerning 
a Letter formerly directed from the king to foa 
Privy Councill, ordoring the two Campbles, 
late of Cesnock, to l>e sent prisoners to the 
BaSs, notwithstanding of bis ma^ties remis¬ 
sion to them, for tbeir lives. Whereof, 1 Irave 
given ane aocomjitto bis mqje&lie, by whom 1 am 
now commanded to let your lordships know he is 
not well sati.sfied vi iib the delay that has been 
made in putting his pleasure concerning them 
in execution, as it was mentioned in the said 
Letter. And therefore it is now bis ma^ties^ 
expresse pleasure that with all coDVenient dilh- 




gence your lordships cause tlicm, the saids twa 
Oampliles, late of Cesnoek, to be sent under a 
Buificirut guard to the Bass, wilii the necessary 
orders for their being detained prisoners there 
during his majesties pleasure. 1 am, my lords, 
your lordship’s most humhle servant. ^ 

Sic Subscribitur, IVIorray.**^ 
Windsor, Ci9th 8(;pt. 1CB5. 

Fullowes the tenor of the Ordor given to Lewe- 
teiient CuUokkell Murray : 

“ You are hereby required and commanded 
upon sight hereof, to order a sulHcient party of 
the forces under your command to apprehend 
the persons of the two ('ampbles, late of Ces- 
nock, and iinniediutcly to cause the said par- 
tie transport them, salely prisoners to the Isle 
of the Bass, there to be delaiiied prisoners, 
durciiig his majesties pleasure, ronfonu to a 
letter direct from the lord Secrelarie Murray, 
by his majesties command, dated the tweutie 
nynth day of September last, and the deputy 
governor of the said Isle of Bass, is liei*eby 
onlored to reccave, and detean, the saids two 
Oampbles of Cesnock ])risoners untill his 
majesties furder plea.siire, given att Kdinbnrgh 
the lift day of October 1G85. 

Sic Subscribilur, Taubat. 

Da. Falgonek Kamsay.” 


follfjwing Passages from TounlainhaWs 
Decisions relate to these Proctedings : 

“ March 24, 2.'>, 26, and 27, 16«1. Were 
taken u{) in the criminal trial of sir Hugh 
Campbell of Cesnock for treason. The king’s 
advocate first craved that the criminal loras 
might take a precognition what the witnesses 
for the king could say, coulhnn to the power 
allowed by the king’s letter, in such cases, be¬ 
fore they should l]«gin his trial. Alledged for 
Cesnock,!. This were pm/m*2. 
It could not be now done, seeing the very day 
of the pannal’s appearance was come. 3. They 
could not precognosce even by the king's letter, 
without a warrant from the privy coiincul. 
Whereuimn a council was instantly T:a11od ex- 
traordioaHyi^^nd they authorized them; and 
accordingly they examined the witnesses upon 
oath, as to what they could say.—As to the 1st 
objection, it was reincnihered, that lately, in a 
cause of Mr. Charles Lindsay minister at Co- 
Tington against the laird of Cunninghamhead, 
in regard Mr. Charles had taken the dechira • 
tlonof some witnesses under their hand, bear¬ 
ing that they would say the same if they were 
upon oath, the lords had found that he could 
not adduce these as witnesses for him, * oh pro- 
< ditionem testimonii,” by the said pre-engaged 
declaration taken by a priyate person, without 
any warrant; and Duiy marks a decision on 

« cc The old genticmaii” says Crookshauk, 
vol. 2, p. S37, “ died soon after, and probably 
his death was heastened by the hardships be 
uadierweDt.” 

voi., X. 


the I4th of July 1621, betwht Liviogston amf 
Galloway, where the lords so far disapproveil 
such extrajudicial declaratious, that tliey im* 
prisoned one for taking them. 

** Then on the 25tii the debate began ; and 
it was alledged, that what they had libelled 
against (vcsnock the pannel, were at most but 
treasonable speeches, and so were expressly 
pardoned by tne indenmity in July 1679. 2. ft 
was positively offered to to proven, that he was 
alibi^ and not at the bridge of Galston, all that 
day on which he was libelled to have uttered 
these wonls. 3. Non constat they were rebels ; 
they neither being denounced fugitive, nor de¬ 
clared traitors; and as for treasonable words, 
the laws of all nations have regoitled tbeu 
little. The Roman law says, ‘ Lubricum lingusi 

* ad peenam ikeile trahendum non est,' 1. 7. Dm 

ad Leg. Jul. Majest. and the 1. unic. C. si quig 
imperat. inaledix. puts very favourable and 
charitable constructions on such escapes; . and 
sir Edward Coke, one of the ^eat judges of 
England, in his Institutes, tit. of treason, quotea 
cases, where seditious words were found not to 
infer the crime of treason.-But Perth jus¬ 

tice general minded, that by acts of parliament 
in England, since Coke’s time, viz. since this 
king’s I'cstitution, it is declared, treason may 
be committed in words; and thus Edward Stal- 
ley, goldsmith, was condemned and executed for 
treasonable words at the time of the breaking 

I out of the f>opish plot in 1676. Yet our own 
acts of parfiament, before the year 1661, were 
not so express against such words, except that 
species of leasing-making between the king 
and his people ; and the 2d act pari. 1662, aa 
it requires that such expressions be deliberate, 
advised and malicious, so it declares that for 
soma sorts of rash and reflecting speeches on 
the king’s government, they shall not be pnr- 
suable uter eight months time. And whereas 
the king’s advocate answered, that the treamn- 
able words libelled against Cesnock, were 
counsel and adviceand so not ‘ nuda verba,^ 
hut art and jiart of treason, falling under these 
words, ‘ ope et consilio:’ it is replied, £sto it 
were treasonable counsel, (which is denyed,) 
that is no more but treasonable words, and not 
art and part of treason; seeing ther words 
were not previous to the rebellion, but it waa 
already formed; and by this we would con¬ 
found the limits of two diflerent species of trea¬ 
son, the one consisting ‘ in nuda emissione ver* 

‘ borum,’ liable to mistakes, especially of mean 
leople, such as thir witnesses are, unless they 
lad redacted the precise woi*ds uttemd into 
writing immediately after they heard them: 
and lawyers make a great diflerence between 
words that of their, own nature tend to the 
commission of a crime, and such as * non cau- 

* sam butoccasionem tantum delinquendi prae- 
‘ bent ;* whereof Mattlisnis, Tit. de lies, ma- 
jestale, cap. 2. num. 11. gives a j)rcgnant in¬ 
stance, in centuriono qu6dam. 2. ‘ Nuduni con- 

* silium,’ unless it be * cumin structione ali^a,* 
is not art and part, but still bare words ; for Ces* 
nock neither instructed them with nenejn 

3 R 
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arms* immunitioD, nor with advice how to 
manage the w^, where to fall on hrst, what 
passes, bridges or forts to secure; which law¬ 
yers calf ‘ ordinatio, tiactutio* or * a))pai*atus ad 
^bellmn;’ without doing of whicli the pannel 
canii«it be repute a contriver of the roUillion, 
80 to be drawn under the exception made in 
t(^e act of indemnity in July 1679; and of this 
^ haduiq consilium sine instructioiie,’ see Vinn. 
ad § 21. iiistitut. de ohligat. ex delicto.—Sir 
George Lockhart (v\lio was joined with the 
king’s advocate in this cause,) argued; that 
tiiese rebels who come out of Galloway, after 
the rebels were up, to fortify and assist the re¬ 
bellion, were as guilty of contriving as they 
w^ho began it in Lanerk shire ; for it was * iii 

* cursu,’ and had ‘ Iractuiu liituri temporis 
and that contriving is not ‘ actus inoineiitaoeus,’ 
nor dune only ‘ in ictu oculiand iu construc¬ 
tion of law ‘ maudans bomicidiuin vel aliud de- 

* lictiun, eadem ptena tenctur 4]iih mandatarius.’ 

And it lieing alledged for the pannel, that 
ibis part of the libel was not relevant, that 
Oesnock spoke these or the like words, this 
alternative being too general, and the king’s 
advocate contending tJmt he was nut bound to 
condescend what the like w ords uttered by 
Cesnock were; it was replied, 'i’hat this were 
to make every common fellow, who is adduced 
to be a witness, or an assizer, to judge what 
words are syuonymous and of an equipollent 
signiBcatioij, though that be a theme wliicli 
has troubled the greatest eritieks. And whereas 
the king’s advocate endeavoured to elide the 
ISdth act 12th pari. James 6.; and that lie 
needs not say thir parties were denounced, be¬ 
cause Cesnock bad a more certain knowledge 
out of their own mouth, of their being rebels, 
than any such deiiiinciution could have given, 
fi is rqilied, Where the law has fixed on a 
solemnity, private knowledge docs not supply 
it; as we see in the case of intimations of as¬ 
signations, and many others; * et id tantum 

* scimus quod de jure scinrms and their say- ! 
iiig, that they came from Tow corse park could { 
not make him instantly estrem tlu-m reliels, ! 
seeing they might have been there by restraint, I 
or upon other necessary excusable occasion, I 
or might have come away in obodieu<‘e to tin*, 
council’s proclamation, commanding these re¬ 
bels to lay down their arms ; so that their say¬ 
ing that they came from that army does no¬ 
ways take off the act of parliament above cited. 
And whereas his majesty’s advocate alK^dged, 
that the defence, oireniig to prove that the 
pannel was ulihi^ is not rele\ ant; Imo. Because 
it 18 contrary to the libel, and may infer per¬ 
jury against his witnesses. 2do, The distance 
oi'uie two places, viz. the bridge of Galsion 
and Cesnuck’s house, (where he is alledged to 
up« been all that day) is not so great but he 
)^1gbt in a 8hort time have been in either of 
4l|em, being hiit half a mile: It is replied, that 
in many cases, defences contrary to the libel 
are sustained and found relevant; and it is im¬ 
possible in law that it can be otherwise; for in 

* pari casu pro reo es$ resftOBdepidttffl** As.for 


instance, a man is convened * pro bomicidio de- 

* liberate;’ he founds his defence apd exculpa¬ 
tion, that either he killed in self-defence, or, it 
was a casual liomicide, according* td tlie late 
act of parliament, iu 1601. This defence, tho’ 
contrary to the libel, lias, by the laws of all 
the Christian w'oiid, ever been received and 
admitted. To the 2d, Whatever be the tlis- 
taiicc of place, this is * propositio aeternic veri- 
‘ tatis;’ Cesnock was in his own house all that 
day of June 1679, when Crawfurd, Ingram, 
apd Ferguson [last by the bridge of (ialston; 
r7'go, he was nut then at Galston bridge ; and 
which consequence is so deeply rooted in na¬ 
ture, that it IS ^ priesiimptio juris et de jure 
aud till we renounce both our sense and reason, 
no conviction can persuade us of the contrary; 
and this demonstration is confirmed by no less 
autliority than the testimony of an angel, who 
argues the disciples into the belief of a resur¬ 
rection by this entliymeme, * surrexit Domi- 

* nus, est alibi, ergo non est hieand yet heru 
dur Saviour was at no great distance; for ‘ ma- 
^ gis ct minus non variant speciein* in such 
eases ; and it is as infallibly true, that Cesnock 
was not at the bridge of Galston, if be can prove 
he was at his own house that individual hour he 
is alledged to have been at the bridge, as if I 
should prove that be could not be that day at 
Galston, because he was at Konie or Paris, or 
1000 miles distant i'rom it; and there can be no 
fallacy nor abuse here, whereby rebels can 
eseajie; for his majesty’s advocate condescend < 
iiigon the precise day, it is positively offered to 
be proven that, all that day, he was in liis own 
house ; and that the pursuer is obliged to con- 

j descend on the day of the committing the 

' crime, if the pannel requires him to do it, is a 
principle acquiesced iu by the common senti¬ 
ments of all criminal lawyers. But sir George 
Lockhart deiiicil that he was bounti to do it *• in 
‘ CTiminc iiiajestatis ;’ and required ‘ irnpossi- 
bilitas naiui'ce,’ that they could be in both 
places ill one day, to make a relevant alibi ; 
and that in Mr. tVilliam Somervell’s case, and 
M*Nei!i of Bara’s, <Scc. The lords found ten 
miles not a sufficient distance to infer an alihu 
** 'riiejiistices having advised the debate, they 
rej»»dled the haill defences, and foum|>M worA 
libelled to have been spoken by Cesnock to bo 
such treasonable counsel as is not meant to bo 
pardoned or included in his majesty’s indem¬ 
nity ; and particularly rejielled the defence of 
ahbi^ as it was qualified and circumstantiated, 
the distance between the two places being but 
small; and sustained the second additional 
libel, about Cf^snock’s harbouring and resetting 
rebels on bis lauds, as an aggravation only of 
the first libel. This interlocutor did not pass 
without some heat among the justices. Thea 
a bill was given in for the pannel, deriring, 
since his majesty was the best interpreter of 
his meaning in making that indemnity, that 
the interlocutor might be stopped till they con¬ 
sulted tlie prince, conform to the ajmointinent 
of 1. 9, aud 1.12. Cod. de legib. But it was 
refused. 




981] STATE TRIALS, S6 Chaulbs 1L i6$A*^Sir Hugh CampML " gfip! 

The witnesses being called, it was objected 
against Ingram, lino. ‘ Prodiderat toslimo- 
‘ nium,’ because both major White and the 
king’s advocate had examined him, and he had 
revealed to them what he had to say: and 
though the justices are impowered to examine 
before hand, yet even they must have, by the 
king’s letter (recorded tupra, 8lli Jan. 1683), 
a warrand from llie privy council; and others 
cannot do it at all. 2do, ‘ Est sucius criininis.’ 

3tio, ‘ Est viiiculatus et carceratus,’ being kept 
prisoner in Edinburgh castle. Vid. Slat. 3. 

Hob. 1, caj). 34, ‘ de his qui prohibentur testi- 
• monium dicere.’ 4to, It is offered to be 
proven, he bears Cesnock an enmity and 
grudge; and the foresaid statute makes it 
enough to cast one from witnessing, that he 
is ‘ inalevolus paili;’ and all lawyers make 
‘ inimicitne* a good exception; even though 
the witness were ‘ in articulo mortis, vel niiper 
‘ sumpseratsacratissiniameucharistiam.’ Thus 


the famous criminalist Furinacius, tit. 6, de 
Test. qiKBst. :.3, lays it down as his positive 
judgment, and cites lawyers for it, ‘ quod etiaiii 
‘ in talibus casibus non est ei credendum, 

* nain non oinnis moriens est Joannes Bap- 

* tista.’ And Bouritius, in his Enchiridion 
Defensionum pro Captivis, says, ‘ inimiens 
^ etianisi non sit capitalis a testimonio rcpel- 

* litur, ctiam in criminibus cxceptis, quale 
‘ ^t loeste inajestutis;’ and IJieron. Gigas de 
crimine Icesee inajestat. says the same. And 
this Ingram threatened ho shmdd <l<i (’csnock 
an ill turn, if it were out of hell. 5lo, The said 
Ingram cannot be admitted, because it is of¬ 
fered to be proven he was suborned by Hugh 
Wallace chamberlain to sir William Wallace 
of Cragie, and he himself was endeavouring to 
bring over and practise on Adam Millar to 
come to Edinburgh, and depone as he did; 
and gave this reason of it, that they owed 
Cesnock no favour ; because if he and others 
like him had come out and helped them at 
Bothwei-bridge, they had not been defeated as 
they were. 

Answered to the 1st; It was no ‘ proditio 
‘ testimonii’ for them to tell what they knew, 
or to reveal the truth, unless they, had insti¬ 
gated tiMvj|dia, and hud informed in order to 
an accusatidi^ that they might bear testimony ; 
and their deponing was not voluntary, but by 
public authority; and sir John Misbet, when 
King’s advocate, was in use previously to ex¬ 
amine witnesses; and their former depositions 
shall be cancelled and torn. And which being 
accordingly done by the king’s aiivocate, iu 
presence of the court, it contributed to Ces- 


nock’s escaping at this time. To the 2il, 

* Socius criminis’ "is no objection^in treason, 
•where any person almost is a habile witness. 
To the ‘ Vinculatus’ is when one is in pri¬ 
son for a crime, but not where they arc only in 
custoily, and sequestrate, to evite corruptiuii 
from the paunel’s inffueuce. To the 4 th 4 

* Non relevat,’ unless it were ‘ inimicitia capi- 

* talk,’ and that the ground of it were con¬ 
descended OD| and proven to be a mortal ieid i 


and to thq authors cited, lie opponed % lawpf 
(whose authority in crimmals yjeld^ to mnf 
of them), viz. Julius Clarus, § final, qutest. 
who was clear on the point; and ^^atuta fto- 
herti, mentioning * malevolos parti,’ must bo 
understood * halnliter, in tcrminis juris,’ of'a 
mortal malevolence; and the words spoke were 
only ill passion, and not a permanent hatred} 
and * out of hell’ may signify, providing the 
revenge be not by uniawful means; and In¬ 
gram was content to purge himself of any ma¬ 
lice : and it is more than three years since they 
are alleged to have been spoke, and m may 
justly be presumed to have been now digested 
and forgot; ‘ et dissimulatione et recoDCiliatione 
* tales injuriae verbales facile ^uJIuntur.’ T<r 
the 5th, Subornation non relevat, unless the 
pursuers, or some others having interest in the 
cause, were the suborners; which Hugh Wal¬ 
lace was not. 2do, They must say the subor¬ 
nation took effect; for attempting to do it^ 
though it may give ground to punish the at- 
tempter, yet * non relevat’ to cast the witness^ 
esjK^cially where it is only an attempt to bribe 
another witness in tlie cause, but not this now 
adduced. Yet Mascardus, voce Subornatio 
conclus. 1347, makes even that a great pro- 
sumption.—And, at that rate, panuels, of pur¬ 
pose to set aside witnesses, may cause offer 
them money by their friends: and that endea¬ 
vours used to search and find out wiinessea^- 
against rebels, and to draw out of them what 
they can say, (they being in the west country 
most aierse in discovering these things) must 
nut be called cor;:uption, seeing without sficli 
prudent methods they shall never find wit¬ 
nesses. 3tio, SSuboriiation in general * non 
^ relevat,’ unless the quantity of money or other 
good deed be condescended on, that it may ap¬ 
pear to exceed the witness’s cxpenccs, or his 
damage, ^ ex iqieris amissis,’ by his attendance^ 
both which may be lawfully remunerate to wit¬ 
nesses without'incurring the nota of bribery. 

“ Replied for the pannel, Thattlie first three 
objections are conjoined, ‘ ut quae non prosunt 
‘ singula inulta juvent.’ As to the 4th, A 
mortal hatred may arise from a very slender 
ground, and a punctilio of honour; and we see 
daily for a cuff or a lie combats fought, and 
slaughter committed; and though thir resent¬ 
ments do not often possess mean people’s 
breasts, yet sometimes they do; and ‘ infor-- 
niutive’ we condescend (though not bound tp 
do it) upon the cause of Ingram’s maKce 
against Cesnock, because Ingram having bejs( 
one Wilson, who died otit within eight weeks. 
Cesnock by a letter delated him to the sherit 
of Ayr, whereupon Ingram vowed him this. 
mischief; and the length of time does not so¬ 
pite nor induce oblivion in revengeful men*. 
To the 5th, ‘ Noil refert* who corrupts; and 
it is relevant, that any Irom Cesnock offered 
to debauch them. 2oo, The very attempting 
to corrupt a judge or a witness is unlawful, and 
leaves a suspiciou of impression. 3tio, It wore 
impossible ever to cast a witness on subjprMo 
tioui it' the precise sum behoved^ to be gonfhi * 
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flcended on, for that only arises from the pro* dence, which oTerrulesnIl from abore, snatched 
bation; and the offering of a dollar to a poor the prey out of their teeth at this time: for the 
mao is as tempting and great a bribe as 100 witnesses, who were so well prepared, and had 
dollars to a rich man; and if Ingrain got so oft renewed their lesson, and got it incul- 
tnoney, lie must tell some other cause where- cated, (having twice deponed on the individual 
fore he got it. specific expressions that Ceshock used to them. 

The# Criminal Lords, after a long debate to encourage them to go back to the reliel 
among themselves., did repel the three first ob- army,) when it catne to the push, by a mira- 
jections made aguitist Ingram ; and before an- culous consternation, both Ingram and Craw- 
swcr to the hvo last, viz. the enmity, and su- fiird, did not remember that Cesnock had any 
bornation, (t!ic first act before answer, 1 think, such expressions to them, as were libelled; 
that was madr in our Criminal Court, where either reproving them for leaving the West- 
always the relevancy must be discussed,) de- land army, or bidding Uiem return, and that 
clared, that they would hear our witnesses for ere long they sbouhl not want help nor heads; 
the pannef, to prove these two last objections, (S:c. Upon this the mobile in the Court gave a 
if they spoke tprobable and consistent things, great slioul; at which the king’s advocate and 
or if they were out seduced to help Ccsnock at justice-general stinmed, and said these were 
this dead-lift, ^as they jcaloitsed,) and only to very disloyal and indecent acclamations ; the 
disparage the king’s evidences:—And though like whereof had never been seen in Scotland, 
at first they agreed to examine them on oath, but was Shaftsbnry’s w'ay in England in car- 
yct they would now only hear their declara- ryingon his business with the ignorainiis juries, 
lions, not upon oath ; and, albeit all pains and to dash, terrify, and confound the king’s 
were taken to expi^ate circumstances, to cause evidences and witnesses, 'fhe king’s advo- 
them wy and titubate,yet Herries and Goiidy cate pressing Ingram twice or tlirice to give 
declared positively, they heard Ingram threaten categoric answers to the expressions, Alex- 
Cesnock an ill turn, if it were out of hell: andcr Nisbel of (Jvaiginiinuy, sir Patric Max- 
but being examined jieyjorori/n, in regard they well of Sprinkrll, Somervell of Drum, and 
discords in some circumstances that were not others of the assize, complained why such 
material to the dictum tatis, the main part of pains should be taken to wring and elinte a 
the testimony, as the hour of the day, and place testimony, when he had so oficn already told 
of the house where they heard it, &c. The that he did not remember the expressions ; and 
Justice-general rejected them; though Mas- they being reproved for meddling too niiicli, 
card, conclus. 1180 voce Pluralitas, gives an boldly replied, that the probation concerned 
easy rule for reconciling such seeming discre- them and their censcienres, to see it was fair 
pances inter testes. Then thv'witnesses, about and equal. Ccsnock himself objected against 
the subornation, were adduced, who proved Daniel Ci*awfnrd, that his name was not given 
againi^Ilugh Wallace, Cragie’s chamberlain, him up in tlie list of tlie witnesses, conform to 
his drinking with them till they were drunk, the last article of tho act of* parliament regij- 
with other sneaking practices, but nothing of latiu^ the Justice Court in 167'.^, but one 
bribery directly; because the justices would Daniel Carmicliell. Yet be was recH^'ivod $ 
neither grant a safe conduct to bring in a fu^i- because the king's advocate had threatened in 
live rebel, viz. one Adam IMiller, to be a wit- the beginning to continue the diet against 
ness for the pannel, the Court never having Ccsnock for two weeks, if he did not pass 
allowed that nractice ; nor permit witnesses to from that objection, which had only happened 
be exaroinca anent tampering with the said through mistake; in winch case, all Cesnock’s 
Adam, he being none of the witnesses adduced witnesse.s, for proving his exculpation, would 
fertile king: and it being complaiucil, that the have gone home, he having detained them so 
guards drunk with the tw'o witnesses led against^ long in the town from their labouring and 
Cespock; and though sometimes tn vino sowing, with a great deal of difficullir^id ex- 
ritas, yet men are very unfit to depone when pence; and therefore Ce^ock’s lawyers passed 
drunk; it was denied, that any such thing from it. But he alledged, that their renun- 
was allowed ; and prohibit to be done for the elation of it could not prejudge him ; yet be 
future. And the witnesses were ordained to could not reclaim, fur they had his warrant for 
be kept separate, that they might not compare it. The king’s advocate alledged against se- 
notes together, nor know what another said, veral of Cesnock’s witnesses, that tViey could 
1 remember Masiierius requires, * ut testes de- not be received ; because either they were not 
^ponant jejuni.* However, after all this pre- given him in \isidebito tempore, or were Ce 9 - 
yious trial taken upon the two objections against nock’s tenants, or were not ri^ht designed, ^'c. 
logram aud Crawfuid, of malice and corrup- —When his own witnesses failed, be tell into a 
^on, the justices found no sufficient matter to great impatience, alledging that this would 
repel them; and therefore ordained them to encourage all rebellion hereafter; for the king 
bcr^rcceive^—Cesnock’s advocates protested and the country should never get witnesses to 
a reprobator of their testimonies, which is prove treason in the West; bemuse tlie West- 
not usual in criminals. land people thought it no sin upon oath to 

“ This was now about 11 o’clock at night, conceal the discovery of treason.—Although 
and when the king’s advocate and that partp in law., his two witnesses could not be over- 
tlion|ghtaUwasfixedai]dfKire,tlm]>ivinePron- taken on pegury, because their former depo- 
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sitions were ^cancelled; and it was declared, 
to put them in freedom, that whatever they 
said now, the drst should never meet them, yet 
in/oro j)o/i,*and before God, they are guilty of 
gross perjury, and deserve to be declared infa- 
mons ; for one of their two contradictory de¬ 
positions is certainly false*--Cesnock said* 

three things co-operated to the staging him ; 
1. His sirname of Campbell, for his chief 
Argyle’s sake. 2. His persuasion, as being 
repute a strict Presbyterian. 3. his estate: 
but, in this last, it was alledged they were mis- 
tukcD, not knowing he was denuded of the fee 
of all (save 3000 merks) in favours of his oldest 
son, by his contract of marriage, and which 
was confirmed long before emitting the trea¬ 
sonable words. It was observed both the 
factions concurred against him. 

The assize having inclosed near one 
n^clock in the morning, they in a short time 
cleansed him, anri brought him out not guilty, 
there being no probation against bim. Yet he 
was remanded to prison, because the Duke of 
York had a very bad opinion of liim, and sus¬ 
pected he was upon the late English fanatic 
plot which broke out in June 1683 ; on the 
jealousy whereof, he bad been apprehended, 
and imprisoned at London, and he, the lord 
Melvil, sir John Cochrane, &c. were branded 
as being come then to London to join with 
the English rebels; but as they could make 
nothing of this out upon Cesnock, so it was 
not so much as touched or insert in his crimi¬ 
nal liliel, as an aggravation or presumption to 
kiforce a credibihty of his guilt in uttering 
these expressions ; and really they who knew 
how' cautious and prudent a man he was, were 
satisfied with the event; for they could never 
obtain from themselves a belief, that so foolish 
and iiisignifieiint a thing could escape him, os 
to give such treasonable counsel to three mean 
feilows accidentally on the high way ; whereas 
(If he had been inclined) he could have done 
that party more effectual service anotlier way. 
—fiut they having stroi# suspicions of his 
guilt, and hoping to reach iiim on some other 
head, did still detain him prisoner. 

This trial lasted longer than Argyle’s, 
BlackwodlTs^^ Mr. James Mitchers, or any 
since tlie kin^s Restoration; for it took up u 
day and three full afternoons. It was not so 
much as proven that the persons with whom 
he was alledged to have spoke, at Galston 
bridge,, were or had been in the rebellion ; and 
the king’s advocate adduced no probation anent 
the harbouring contained in the second addi¬ 
tional libel; and he passed from the third in¬ 
dictment, of ills dissuading his tenants in Bal- 
CTay from taking the*bond, and his being at 
the burial of one captain Cam])bell arebel, who 
was drowned in the water 'of Irvine. They 
were so enraged, that they brought the two 
witnesses who had failed them, out of the 
castle, and put them in irons in the Tolbootb of 
Edinburgh; and alUnlged Cesnock’s friends 
had corrupted them to go back from what 
they bad so clearly deponed formerly. The 


kind’s advocate threatened' he would pnraue ' 
Craigintinny and some of the assizers, at 
guilty of a riot in carrying themselves tumul¬ 
tuously at the trial, by disturbing the Court, 
and dashing and confounding the king’s evi¬ 
dences; but they deny any thing wherein they 
exceeded their duty. Tiiis disappointment 
I drove them to great extremities, for it was 
reported, that Perth and the Treasurer-depute 
his brother had assured the king, and duchess 
of Portsmouth, that they had sufficient grounds 
whereon to forfeit Cesnock, and that one of 
her sons by the king was to get the gift of his 
fbrefeiture ; and they did not think that be was 
denuded of so much in favours of his sou. 
Others said, the earl of Dumbarton was to get 
a part of his forfeiture. 

On the 3d April 1684, they brought dowQ 
the two witnesses, Crawfurd and Ingram, to 
a privy council held in the Abbay, and there 
they abode positively at what they first deponed 
of his guilt; and being asked wfiy they resiled 
at the barr, answered, that they were dashed, 
confounded and nipped, every one murmuring 
in their ear, “ what, will you by your swear¬ 
ing take the honest old man’s life r” This de¬ 
claration was given afler they were kept five 
days in the irons. Then the council gave order 
to raise a libel against Alexander Nisbet of 
Craigintinny, sir Patric Maxwell of Sprinkell, 
and Somervell of Drum, three of the assizers^ 
for their misbehaviour; and named a committee 
to revise the debate made by Cesnock’s lawyers, 
and to excerpt if there were any treasonable, 
indecent or dangerous expressions in it; and 
the justice-general caused raze out the latter 
part of the interlocutor sustaining the second 
additional libel anent his resetting rebels, as an 
aggravation ; and did insert a declaration ot ^ 
the king’s advocate’s just before the interlo¬ 
cutor, that he passed from the second and tliird 
additional indictments, only ‘ pro loco et tem^ 

^ pore.’ This alteration was said to be madg 
contrary to what was truly done ; that they 
might yet raise a new indictment against Ces- 
no^ for these things, as if it had not been 
tried already ; to the effect, by this or some 
other means, they may get him yet forfeited, 
if possible. 

** It was expected that sir George Lockhart, 
and the king’s advocate should have debated 
this point, that the pannel's running to the 
act of indemnity was an acknowledging of th^ 
crime, like the using a private i^ission ; but 
it would seem they did not think this argu¬ 
ment tenable in law, and so did not urge it; 
and the king’s advocate’s own opinion is con- 
trai^, both in bis Griminals ana in his Insti¬ 
tutions.” 

June 4,1684. At Privy Conncil, Sir Patrick 
Maxwell of Sprinkell, Alexander Nisbet df 
Craigintinny, and Hugh l^mervell of Drum, 
are pursued bv his majesty’s advocate fpr a 
riot, m disturlilng and interrupting the court in 
Cesnock’s trial, and for confounding and dash¬ 
ing the witnesses in their deponing, and making 
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« noise and confusion in the court, contrary to 
the honour and grarity thereof. Alledged for 
them, that assiS&s are judges to the probation; 
and by the 90th' and 91st acts of parliament 
159^1 * ad Snformandum suum conscientiam,’ 
they may ask questions at the witnJtsses, or 
loros, for clearing dubious points ; and all 
they did was, the witnesses having twice or 
thrice upon oath declared that they had no 
more to say, and remembered no more, they 
thought it was not fit to press or urge them 
any farther. The king's advocate alledged, 
the witnesses only opposed and demun’ed a little, 
being dashed ; and in that case the Justice Ge* 
neral might very lawfully interrogate them 
further, what they knew more ; and that these 
West-land witnesses are loth to tell the truth 
against n^bels, till they be pressed to it; and 
the assizers exceeded their duty in offering 
to stop this expiscation, and attempting to teach 
the justices their duty ; and tl^y gave occasion 
to an irregular and tumultuary noise that was 
raised in the court. The council repelled the 
defences ; and admitted the libel to probation ; 
and the criminal lords were ted to he witnesses 
of it; at which they were very ill pleased. 
All this was done to palliate the affront they 
had suffered by the witnesses miscarry> 
ing ; and some said, if assizers were thus 
um, it would make their office very trouble- 
■otne, and very few would serve in that capa¬ 
city.” 

** April 17, 1684. Hugh Wallace, servitor to 
sir William Wallace of C'ragie, pursues Hugh 
Campbell, Cesnock’s son, and Mr. Hugh Ar¬ 
chibald Agent, for calumny and defamation of 
him, in alledging he had tampered to corrupt 
and seduce the witnesses against Cesoock. 
The defence by way of reconvention was, 1st, 
That the condescending on him in the criminal 
court as the practicer of the witnesses was ne¬ 
cessary, being forced thereto by the Justice Ge¬ 
neral, who repelled the objections of suborna- 
tibn otherwise proponed in general. 3dly, 
They had promble grouuds to think he had 


been over active, for some of Cesnock’s wit¬ 
nesses de[K>ned that he had drunk with them, 
and given one of them a little money, end 
pumped what they could say agahist Ccsnock 
and * ^umvis prooabilia causa cxcusat a ca- 
^luinnia.’ The lords found both the libel and 
reconvention relevant; and admitted both to 
probation.” 

August 6, 1685. Campbel of Cesnock, 
elder and younger, arc liberate out of prison, on 
a remission by liis majesty for their lives only, 
but nothing reserved to them or their creditors 
of their fortunes ; oidy they had Q,ueensberry 
the commissioner’s promise of some small al¬ 
lowance out of their estate.” 

“ Octolter 4, 1685. There arrived two letters 
from the King to his privy council, the first 
anent the two Cesnocks, ordaining them (though 
liberate) to be reimprisoned in the CasSfOOtwirii- 
staiidiugthe remission given them, which was 
only fur their life : because sir John Cochran 
hail deponed on their deep guilt, though they 
with great confidence always denied it. 
Qua7'ituryllo\v far the remission should protect 
them from perpetual imprisonment, this being 
no new crime. They, were liberate upon ano¬ 
ther letter from his Majesty hi January 1686.” 


By the written Minutes before roe of this 
Sederunt, I find that C'esiiock’s bill tor excul¬ 
pation, was this day, May 1, [1685] before the 
Lords of the Articles, consishng of his de>. 
fences, that he was alibi, that such as he had 
conversed with who were at Bothwell, had 
taken the bond, that his case was * resfaactenus 
judicata,’ and an enumeration of the steps of 
his loyalty, but the shurt hints before me dn 
nut bear what was done about it. We shall 
find bitn afterwards forfeited.” 2 Wodrow. 
519. 

I have not been Hile to discover any record 
of this proceeding before the Lords of Articles^ 
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319» Proceedings against James Earl of Loudoun', George Lord 
Melville, Sir John Cochrane, of Ochiltree, and John 
Cochrane, his Son, for Treason: 36 Charles II. a.d. 1684. 
[Now first printed from the Books of Privy Council and Re¬ 
cords of Justiciary at Edinburgh.] 


Apud Edinburg^m, pninodie Aprilis, 1684* 


Sederunt y 


Chancellor. 

8t. Andrews. 
Glasgow. 

Theasurer Principal. 
Privy Seall, 
Dowglas. 

Montrose. 

Erroll. 

Marisshall. 

Mar. 

Glencairn. 

Linlithgow. 

Perth. 

Dumfreise. 

Southesque. 

Panmuir. 


Bcicarres. 

Diindonald. 

Kintore. 

Levingstoun. 

Bishop of Edinburgh. 
Kinnaird. 

General Dalycll. 
President of Session. 
Theasurer Depot. 
Register. 

Advocat. 

Justice Clerk. ^ 
Castlehill. 

Gosfoord. 

Sir George Monro. 
Claverhouse. 


The Lords of his Majesties privie councill 
having considered a Petition, presented by the 
earle of Loudoun, representing, that he Being 
cited to appe^ar before the lords commis¬ 
sioners of justiciary, the eight of Apryle in¬ 
stant, to answer for severail alleadged crymes 
contained in the dittay. But being furth of 
the kingdome, the tynie of the citatione, and 
yet is, and in a very "sickly and distreat condi- 
tione, and altogether unable to travell as^ is in¬ 
structed by certiheats, produced upon soul! 
and conscience, he cannot appear at the dyet 
to vindicat liis innocency. And therfore, 
humblir supplicating, that the dyet iniglit be 
deserted or continued to some competent tvme, 
that he may be in a condition to appear. "The 
saids Lords doe referr it to the lords commis¬ 
sioners of justiciary, to grant the supplicant 


such a competent tyrae for bis appearance, as 
they shall think fitt. 

Apud Edinburgum, octavo die Aprilis, 1684. 
Sederunty 


Chancellor. 

Glasgow. 

The^urer Principal. 
Ilamibon. 

Dowgias. 

Montrose. 

Errol. 

Marisshall. 

Linlithgow. 

Perth. 

Panmuir. 

Tweeddale. 

Bekarres. 


Kintour. 

Livingstoun. 

Kinnaird. 

General Dalyell. 
President of Session. 
Theasurer Depiik. 
Register. 

Advocat. 

Justice Clerk. 
CasUehill. 

Gosfoord. 

Sir George Monro. 
Claverhouse. 


The Lords of his Majesties privie coundlli 
haveing considered ane Addresse made by James 
earlc of Loudoun, supplicating, That as the 
councill upon a former petitioue, had for the 
reasons therein contained, recommended to the 
lords commissioners of justiciary to continue 
the dyet in the criininall process against the pe¬ 
titioner, so urdor might bo granted for stopping 
any denunciation against him for not getting 
cautione, for appearance for some competent 
tyinc, that he may be in a epndition to provide 
a cautioner, ha\e thought htt heirby of new 
again to recommend to the saids lords com¬ 
missioners of justiciary, to give order for stop¬ 
ping any denunciation against the su[q[>licant, 
for not getting of cautione fur appearance for 
some competent time, that he may be in a 
conditione to pnivide a cautioner, he beitig now 
sick and furth of the kingdome, as was verified 


The Justice-Clerk, as the style of his 
ofi'ice indicates, was not originally one of the 
jmlges, but only clerk of the justice-court: the 
earliest sedeiiint of Justiciary, in which the 
name of Justice-Clerk, as one of the judges 
of the court, is inserted, is that of December 1st 
1668; and the insertion of his name upon that 
occasion seems to havet:tkcQ place in obedience 
to an order of the privy council relative to the 
case ufone George Graliuin. “ It may, how¬ 
ever, be conjectured (say*? Mr. Hume,I liiat 
this attempt thus indirectly to call the clerk of 
court from the table to the bench, had inet 
with some resistance, or at least, was not re¬ 
ceived without displeasure. For in the sede¬ 
runt of the 10 th of December 16G8, there is 
produced a second act of council, dated the 
8th of that month, which, after directing the 


justice and his assessors to do in the case of the 
said George Graham according to law, pro¬ 
ceeds as follows; “And fardir declaires, That 
the Lord Justice-Clerk is ane of the Judges of' 
the Justice Court, and has powar to sitt andyoatt 
therein, and that the said assessors have, lyko 
as the council give powar, authority, and cotn- > 
raissione to them to meet, sitt, voatt, and de¬ 
termine with the said Justice Clerk and Justice 
Depute ill the said mattir.*' In this obliqua 
and irregular manner, did the jnsticei clerk en¬ 
large, or transform the charter of his office; 
and obtain a seat and presidency in the court p 
hich wereafterwwls confirmed to him, upoor 
the new establishment of the present judica- ' 
ture in 1671.” See the History of the Conit>. 
of the Justiciar in tlio first Volume of Mrw' 
Hume’s Commentaries, Chap. 1> - ^ 
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by certificates produced upon Ibuli and con¬ 
science. . . ~ . 

The lords vof his majesties privie councill 
hareluff considered a Petitioiie presented by 
Oeor^^ord Melvifle, representiii|j, that he be¬ 
ings cited to .appear before the lords com¬ 
missioners ot' jasticiary, this present day to 
nnswear fiir severall alleadged crymes, but be- 
in^ furth of the kiiigdome, the tyme of the 
dtationc, and yet is, and in a very sickly con- 
ditione, and altogether unable to travell with¬ 
out manifest hazard of his life, as is instructed 
by certificats under the hands of phisitiaiis 
from Rotterdam, produced upon soull and 
conscience, he cannot compear at this dyet to 
vindicate bis innocency. And therefore, bum- 
biie supplicating, that the dyet might be de¬ 
serted or continued to some competent tyine, 
.that he may be in a condition to appear, and 
that wurrand might be given for stopping any 
deiiunciatiune against him, foumt getting of 
caution for appearance for^dHh tyme os he 
may be in a conditione to pro^e a cautioner. 
The saids lords doc recommend to the lords 
commissioners of justiciai'y, to continue tlie 
said dyet for some competent tyme, that the 
petitioner may be in a conditione to appear, 
and to give order for stopping of any denun- 
ciatione against him, for not getting ofcautione 
for appearance to some dyet, that he may be 
in a condition to provide a cautioner. I 

CuBiA JusTiciARLE, S. D. N. Reois tcota in 
prstoiio Burgi dc Kdiubiirgn, octavo die 
mensis ’Aprilis, anno millesimo sexcen* i 
tesimo octuagesimo quarto, per nobilem 
et poteiitem Comitem, Jucobiim Comi- 
tern de Perth, J usticiarium Gencralem, ^ 
honorabilcs virus Domiuos Jacobum FouLis ' 
de Collingtoune, Justiciariee Clericuin, 
Johanneui lx>ckart de Castlebill, Davi- j 
dem Balfour de Forret, Rogerum Hog 
de Harcarss, Aiexandrum Seton de Pit- | 
medden, et Patriciiim Lyon de Carss,^ 
Comluissionarios J ustiriariie dicti SS. D. N . 
Regis. 

Curia legitime affirmata. 

The said day anent our Sovereigne Lord’s 
Crimiuall Letters of Treason, raised, used and 
execute at the instance of sir Geowe M*Ken- 
xie of Rosehaugh, his majesties Adrocat, for 
his highnes intrest aranst James earle of l^ou- 
doun, George lord Melville, sir John Cochran, 
of Ochiltree, and John Cochran, of Watersyde, 
hie ■one, maken mention, that wber notwith- 
etandjgebe tbc third act of the first parliament 
of kinj^ James the first, and tiuretty seventh 

* Thie sir Patrick Lyon of Carss, lord 
JBoil 0 S(oole 8S to his GattJfngue of the Lords of 
fhpliuHi 4to. 1767,) nays ** had been a professor 
mfphJkMfpby in tneOld College ofBt. Andrew’s 
afterwards admiral-depate. He drew up 
the Decisions of the court of Miion from No-, 
EftAbtt 1683 July to 1687*” | 


II. dgahit [SOB 

act of his second parliament,^ and be the ninth 
act twelth parliament, king James the second^ 
and ane hundreth and fourty fiMsrt act tuKdtli 
parliament king James tlie 8ixt.f *>lt ia statute 


* Many of the antientBcots acts of parlia¬ 
ment are very concise. Of this'3d act of the 
Ist parliament of king James 1st, the title and 
enactment are as follows: 

‘ That na man rcbell against the kingia. 
^ persane. 

* Item, It is statute and ordained, that na 

* man opeiilie or notourlie rebell against the 

< kingis person, under the paine of forefaulting 

< of life, lands and gudes.’ 

In like manner the title and enactment ofhis 
37tli act (the 12th act ofhis secontl |)arliament) 
is as follows: 

* Receeptcresof Rebcllessuld Ih; forefaulted. 

‘ Item, It is decrceted and statute, tliat na 

< man wilfullie sull rc<‘eipt, maintcine, or do 

* favor to open and manliest rebellares against^ 
‘ the klngls majestic, and the cominou law^ 
^ under the paine of forefaultour.’ 

f It appears that these references are not al¬ 
together correct. In the copy of “ The Laws 
and Acts-of Parliament made by King James 1st 
I and Ills Royal Successors Kings and Uueen of 
I Scodaiid,’* collected, &c. b\ sir Thomas Aliir- 
I ray of Gioudack, ii is stated, that in the 12tli 
I parliament of king James the 2d, only ciglii 
acts were passed, and none of diem has relation 
to what is here set forth, 'ilie 14tth act of 
king James 6, (the 29th ofhis 12lh parliament,) 
is intituled Uamnage ami Kxpences of Pley, 

I suld be modified by the Judges,” and it does 
I not relate to the trial before us. It is probable 
that the act intended in the pleadings is the 
next but one of tliis same 12 parliament of 
king James the 6th. Jt is as follows: For 

punishment of tlie receptors of tray toures and 
rebelles. It is statute and ordained by our 
soveraine lord, with advice of his estates in this 
present parliainciit: that all funner lawea and 
acts of parliament, maid of before, against the 
receipters of iraitoures and rebelli^and punish- 
meni of them qubilk cotUemnandly reinaines at 
the borne, sail be put to dew eliecution in ail 
pointes. And specially quliair ever ony de¬ 
clared traytoures, or rebelles, repairs in ony 

{ larte of this realme, none of onr soveraine 
ordis lelges sail presume to receipt, supply or 
enter-commoun with tliem: or to give them 
meate, drinke, house, barbery or any relief or 
comfort, under the same paine, for whilk they 
are forefaulted, oi* put to the home: and that 
immediatiiy upon knowledge oftbeir repur- 
ingin the bounds, that ail his hienesses obedient 
subjects doe their exact diligence at the utler- 
muist of tlieir |H>wer, in soarchinff, seeking, 
taking and apprehending of the said declared 
traitours and relieileSyirnd presentiiig eftkem 
to jubtiee, or in following ot'lbem quhilltbej 
be taken or expelled^ and put fborth of the 
1 
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aiul ordaineil that no man openly nor notourly 
rcbell a^inst the king’s person or authority or 
make warr against the king’s leidges, and that 
wher any declared refkclls and traitors repaires 
in any f)art of this realrne, none of his majes¬ 
ties Icidges shall pi'csiime to recept, supply or 
intercomun with them, or give them any meat, 
drink, house, hurhonr, or any releiff or comfort 

schire, and immediately to make intimation to 
the magistrates and personcs of power and au¬ 
thority in the nixt schire: quhilk sail be 
balden to do the like exact diligence without 
delay, and sa fra schire to schire, quhill they 
be'apprehended and brocht to justice, or ex¬ 
pelled and put foorth of the realrne. And fur¬ 
ther, qubcii ever ony maiier of tratoures, re- 
bellis or unknawin men, vagaboundes, bap- 
penis to repair in the country, all his heincMsses 
ieiges kna\%ing them, or amangst quhom they 
resort, sail with all possible speede certifie his 
majesty or same of his secreit councell or sum 
of the chiefc persons of authority and creditc, 
dwelling within the same schire. That sick per- 
soues (gif they be knawen) are within the same, 
and if they be unknaweu schawand their takeus, 
and for what cause they pretend themselves to be 
wandering atliort the ^untry or lurking in ony 
part: under the paine, that the traytoures, re- 
belles and vagaboundes, audit to have sustcined 
in bodies or guildes themselves, in case they 
bad been apprehended, presented and convicted 
be justice.” 

The acts against treason, anti rebellion 
passed in the reign of king Janies Sd oi Scot • 
land, are sixth parliament act 3d, (the 14th of 
bis reign,) ** That nane rebel! against the kiiigis 
person nor hisauthoritie: Item it is ordained, 
that nane rebdl against the kingis person 
nor his aiitlioritic: and qulia sa rnakissick 
rebellion, to be punished after the qualitie and 
qiiantitie of sick robellioii be the advice of the 
1111*66 estaitf*s. And gif it happens ony within 
tlie realrne openly or notourly to rebel! against 
the king, or niakis weir against the kingis 
leiges against his forbidding, in that case the 
king to gang upon them wiUi assistance of the 
baill lauds and to punish them, after the quau- 
titie uftbe trespasse.” The 13th or 14th (for as 
to this ther^ seems to be some confusion) act 
of same parliament (the 34th or 35th acts of 
bis reign) is as follows: ** Snndrie poyntes of 
treason. Item it is statute and ordained, that 
gif ony man, as God forbid, committe or do 
treason against the kingis person or his majes- 
tie, or risis in feire of weir against him, or 
layes baudes upon bis person violentlie, qiioat 
age the king be of, zoung or auld, or recoptis 
ony that bes comibitted treason, or that sup- 
•plies them in helpe, redde or counceU, or that 
stuffis the bouses of them that are convict of 
neason, and haldis them against the king, or 
|hat stufiis liouses of their ain in furthering of 
tlie kingis rebelles, or that assahries, oastil^ or 

g lacM where the kings person sail happen to 
s, without the ooiiaeni or the throe esU^los, sail 
be punished as traitoureS:.” 

VOL. X. 


under the same paine for whilk they are Tor- 
faulted and put to the home, and that imme¬ 
diately upon knowledge of their repairing in 
the l>ounds, all bis majesties obedient subjects 
doe tbeir exact diligence at the outinottl of their 
ower in searching, seeking, taking and appre- 
endiug the saids traitors and rebells and pre¬ 
senting them to justice, or in following of them 
till they he taken and expelled and put out of 
the shy re, and immediately that they make iu- 
timatiou to the magistrates and person^ of 
power and authority in tlie nixt snyre, who 
shall be holden to do the lyke diligence with¬ 
out delay, and sua from shy're to spy re, while 
they be apprehended and brought to justice, or 
expelled and put furth of the realrne. And 
furder when any manner of traitors and rehella 
happens to repair in the country, all his ma¬ 
jesties hedges knowing them or amongst whom 
they resort, shall with all possible s(>eed certify' 
the king’s majesty or some of his privy couucill, 
or some of therchief persons of authority and 
credit, dwelling within the same sbyre, that 
sick persons nf they be known) are within 
the same, and if they be unknofiii showing 
their tockens under the paine that the teaitora 
and rebells ought to have sustained in bodyes 
or goods theniselves in case they had been ap- 
prraended presented, and convict be justice. 
And be the tburteentl^^ act sixt parliament king 
James the second. It is declared, that all who 
shall recept such as arc justified for crymes if 
the cryme be notour and the trespasser 'convict 
or declared guilty and ordained to be punished 
as the principall trespasser. A^ be tne nyntie 
seventh act seventh parliament Kiug James the 
ffyft. All sherrefFs, hailzies and omers are or^ 
dained to doe diligence to apprehend all rebells 
who are at the home for Gapitall crymes, and 
that no man willfully or wittingly recept, sup-* 
ply, nmintaine, dei'end, or doe favour any of 
the king’s rebells, and being at the home with¬ 
in their houses, bounds, lands and liailzariea 
under the paine of death and conliscation of 
moveables. And by the fyft act fitst session of 
his majesty’s, first parliament, it is declar¬ 
ed that it shall be high treason for the sub¬ 
jects of this realrne, or any number of them 
mure or less upon -any ground or pretext what- 
somever, to rise or continue in ajrmes, to make 
peace or warre without his majesties speciall 
authority and' approbation, first 'interponed 
thereto. And be the first act eighteinth parlia¬ 
ment kii^ James the sixt, The estates of par¬ 
liament faithfully promise perpetuaUy to obey, 
maintaine and defend the prerogative royall of 
his sacred majesty, his airs and successors, and 
priviledges of his highnes crown, with tlieir 
lives, lands and goods. And be the second act 
second session of his miqesties first parliament, 
It is statute and ordained, that if any persone 
or persons, shall hereafter plott coniryve or in¬ 
tend death or destruction to bis majesty, or any 
bodily harm tending to deatli or destruction, or 

* This seems rather to be the 15tb set of 
king James 3d, though it Uf npt recited exactly. 
3S 
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^fly restraint upon his royall pei-sori, or to do- 
i y ve, (l<‘|H»se or sn$|>enft him from the style, 
l:niiour,or kingly name ot theirn|»cnall crowne 
'*f this I'ealme, or any others his dominions, or 
t«» suspend him fronrthe exercise of his royall 
•government, or to leric warre or take up armes 
it^iust his majesty, or any commissionat hy 
him, or shaU’intysc any strangci's to invade 
nny of dominions, and shall by wiyting, 
{Minting, or other malicious and advised speak- 
iug, express and declare such their treasonable 
intentions after such person or persons being 
'tiiion siidicierit prohahon legally c<»nvict therof, 
sirall l*c dofMiied, ileClarcd and adjudged trai¬ 
tors, and shall siitfer forfaidlure of lyfe, ho¬ 
nour, Istids ami goods, as iii the cases of trea- 
'.on. And be the huiidrcih and twenty iiynth 
u .1 eight pavliaiiicnt king James the sixt, the 
i'o\ali poM cr and authority in the persotie of 
ilie king's majestic, his airs and iawfull suc¬ 
cessors over all states as well spirituall as tem- 
{iorul, within this realrae, is ratified, approven 
and perpetually conth-iried. And it is statute 
t'uat his iiighncs,his airs and lawfull successors, 
be themselves and ther council are and shall 
he judges competent to all persons his sub¬ 
jects of wliatsomever estate or degree, function 
or condition, and that none of them shall pre¬ 
sume to dcclyne his judgment, his airs and 
j>acccssors, or his councdl under the paine of 
ti'easou. And be the eleventh act of the first 
session of his majesties second parliament* it 
. is statute and ordained, that intyme coming in 
all cases of treasonable rysing in arnios, and 
open and maiiifiE«t rebellion, against his ma¬ 
jesty, his ndvocat for the tyme may, and ought 
to insist against, and prosecute such persons as 
he shall he ordered hy liis majesty or iiis privy 
cotmciil to persne, and if they be cited, and doe 
iiot appear, tiie justices, notwithstanding of their 
absence, in.sy and ought to proceed, (if they be 
cited and doe^iot appear) to consider and give 
their iuterhupiitor n[>on the lybell and upon the 
verdict of the inquest, finding the same to be 
proven, the doom Mud hcitlenoe of fbrfaulture 
ought to be given and {.renounced, in the same 
manner as it they wer present and compeir- 
ing. Ncverlhiless it is of verity tiiat the 
said Janii^ carle of 'Auvdonii, Gwu'gc lord 
Me.ivill, sir Jotin Cm'uran of Ochlltrte, and 
Jolin ('odiran of Watersydehis Mine, shacking 
off all fear of Cio<l, respect and regard to his 
luajpKties authoritte uc.d lawes, have presumed 
t?) coinmiu, and are guihy of the said crymes, 
in sua tvirr as John l)atf<>ur of Kinloch, the de- 
oeast Jiaviil Huck^bjui of f^athillet and othei'S, 
ha^inj? uj»(*f- ihe third day of May, 1679 years, 
killed ucd inurtberiid Ins grace the late arch- 

♦ In sir Thomas MurvaY’s Laws and Acts, 
only one scsi^kn is noticed of tltis second par¬ 
liament of Itiog James (itii. In that session 
only ten aota tliere appear to have been passed, 
Bone of which has any relation to this matter. 
The mb act of the 1st sessiun of the second 
parliament of Chatlos U, it concerning the ex- 
iffse and customs. 


bishop cif St. Andrews,* they fled into the 
western shyres, and their msO iti open rebellion 
with nyne or ten thousand their accomplices, 
under the command of Robert HarailUiun, 
brother to the laivd of Prestoun, burnt his ma* 
jekties lawes at the mercat crose of Rutherglen, 
upon the twenty nyntli day of ihe said moneth 
of May, drowned out hontyres set on in cotn- 
memoVation of his majesties happy restau- 
ration: Issued furth treasonable proclamations 
and declarations, and iijioti the Sabbath day 
theraflcr, did assault, resist, tight, and oppose a 
party of his majesties forces at Dnirnclog^ 
killed and miirthered scveralls of them. Ther- 
after attacqued and assaulted the city of Glas¬ 
gow', and his majesties forces therin, rende- 
vuuKed. exercised, and tiinned themselves in 
uneariiiy. AppoyntedoflicfTs and commanders 
over them, keep’d councilies of warre, plun¬ 
dered, robbed, and riffled the goods, horses, 
and armes of his majesties duticfull and loyall 
subjects, and cntiliniied in open, avovveil and 
desperat rebellion, committing all acts of hos¬ 
tility and high treasonc, til! the twenty aecond 
of the said moiieth of June, that they were de¬ 
fate by liis inajfsties forces, the said sir John 
Cochran was actor art and part of the said re¬ 
bellion, and the other treasoiiahle crymes above 
mentioned, in snafarr os Mr. William Gilchrist, 
sone to William Gilchrist, in Ochiltree, who 
was a pretended prcaciier, and frequented 
house and field conventicles, a common and 
notorious traitor and retiell, who was actually 
in the said rebellion, having therafter returned, 
was recept, harboured, conversed and intercom- 
moned with hy the said sir John Cochran iq 
his house oj’Ochiitree, and several other places, 
gotl lodging, iiieat, drink, and was otherwayeqi 
supjdicd and comfortt'd liy him. And being 
iinployed by Mr, Roliert Miller indulged mi¬ 
nister at (ichillrie, after the saitl rebellion tq 
reach at Ochiltrie, althongh the said sir Johq 
new him to he a notorious traitor and rebel!, 
yet he and his family heard hirn preach, and 
therafter recept him in his house, intertained, 
ami iodgetl him, suflered liiui to pray, and ex¬ 
ercise therin. And in the moneth of A|»ril 
or May years, the said sir John having 
^one to England, he carryed the said i^ben 
from his own house alongst witK him. And 
sicklyke the said sir John Cochran did upon 
the days of January, Fchruary, 

^c. 1689 years, or ane or ocher of the dayes of 
the saids moneths of the said year, did treason¬ 
ably harbour and recept Master James Brown, 
amp Often and manitest rebell and traitor, who 
wtia actually in the said rebellion, and con¬ 
veyed him off the countrey ^ of purpose to evito 
the struck of justice to him hy law, and lyke- 
wuyes did harbour and recept on his grounds 
end lands as his tennents, and receaved meall 
and duety from Andrew Paterson in OchiU 
trie, Charles Colvil younger in Towuhead, 

♦See the Cases of James Mitcbel, vol. 6, 

L H07 ; and of David Hackstoun, laird of 
tbillet, p. 791, of this yolume. 
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James Johnstoun sone to John Johnstoun in 
UchilO-ie, David Dune in Closs, Peter MiiV- 
cJoch near the Kirk of Ocbiltrie, common and 
notorious ftibells and traitoi's, who were ac¬ 
tually in the rebellion, and were bis teneUts 
both bel'ore and after the rebellion. And also 
the said John Cochran of Watersyde, was ac¬ 
tually in ariiies with the saids rebells at their 
rcndevoiize at Cumnock, and particularly uj)on 
day of June the said year, the 
said John Cochran did associat himself to the 
laird of Barscobh and a party ol'the saids rebells, 
consisting of ftyve or six niindretb, and being 
uionnted on horseback, in armes rod with and 
amongst them, as one of their eoinmanders, 
rendivuuzed and exercised with them, an<l he 
W'as so fan* acccssurie to the said rebellion, that 
he persuaded seyerall persons who were there 
to go alougst with the rebeHs, and joyue with 
them ill their rebellious courses and practices, 
and therefter he supplyed them with wyne and 
other provisions, out of his father's house in 
Ocbiltrie, and inteilained Master John Welsh 
ainl others thereat. And since he came to the 
wtirld, and to any knowledge, he has vented 
and practised rebellious and seditious principles, 
and practices. And sicklyke the said James 
c arle of Loudoun and severall other disloyall 
and disaffected gentlemen and preachers riictt 
logelhcr at Tempicholme at the Walersyd 
near (xalstouue, at Kilmarnock, the place of 
I^ndonn and other places, and at the Kirk of 
(rulstoune, at the buriall of the deceist George 
Caiijpbeil, a eaptaine of the reliflls, upon the 
first, second, third, or ane or other of the day es 
of till* inoneth of June, 1679 years. And 
there treated, consulted, and advysed anent the 
carrying on of the said rebellion, and aicNng 
and assisting the saids rebells, and in order 
thereto he did furnish severall with horses and 
urines to goc to the said rebellion, and har- 
iioined, mtertuined, corresponded, and con¬ 
versed with severall declared traitors and 
fugitivi^A for treason, and who continued in 
ai'iues after tliesaidreliellion for severall years, 
riiurderitig and killing severall of his majesties 
touldiirs; and particularly John Nisbet of 
Ilardhill, a declared traitor, and severall other 
declar^l rehells and fugitives for rebellion 
upon tliegl’fbind of his lands and as doiuestieks 
in his own house and family, and oiherwayes 
aided, cniivoi*NtMj with, and assistcil them, iiud 
his i\Jaje^ty in the said year 1679, having by 
his grutious proi lainatiop allowed that all c;(>m- 
inoiis who had bein iii the said rebellion shouhl 
betwixt and thetyme thereby prefixt, signe and 
subscribe a bond ♦ not to rise in arnics against 
him, and ihat before such commissioners as 
the council did apjkiynt within the respective 
•shyres* And the earle of Glencarne being ap- 
poy nted to reccave the bonds sua signed within 
the shy re of Ayr*^*, the said earle of Loudoun 
desiguing to frustrate his majesties gracious 
proclamation, and to continue the principles 

* As to this, see the Case of John Spitm), at 
p. 735, of this Volume. 


and practices of rebellion in these parts, 4 M 
cause John Campbell, alias fioltiftiot, his offi^ 
cer, call and conveen his whoU tennents toge¬ 
ther within the Closs of X^oudoun, who having 
accordingly rnett, the said John Campbell ex • 
acted t%vo merks Scots from each pen-sone, for 
siibscrybing the forsaid bond. And the said 
John Caiiifibell with the assistance of Andrew 
Mc'Rossev, Nottar, did most fraudulently and 
falsly by fiirnsclf subscry be a pretended bond 
ill name of many pereoiis^ severalls wherof 
being conveened before major W'bytt and 
Others eornmissionat by the council!, anil inter- 
rogai anent the subscribing thereof, they ac¬ 
knowledged and contest that they never sub¬ 
scry bed Jlic same, all which was done and per- 
petrat by the direction, advyce, and assistance' 
of the said earle of Jjoudoun, and the said John 
(^impbell his officer being conscious of the 
truth and veritie of the premises, fled imme¬ 
diacy oyer to Ireland. Lykeas the said lord 
Melvin IS guilty of and accessory to tlie said 
rebellion, in sua fan* as his m^esties forces 
having marched in the said moncth of June 
1679, to the Westerne coiintrey, fqr subdueing 
of the rehells then in armes. And the said 
loi'd Melvill being with his majesties forces at 
the tyme, and with as much outward zeal 
professing his earnestness to overthrow and 
subdue tlie saids rebells’ as the best of hia 
majesties subjects, yet he most perftdioualy 
and treasonably, expresly contrair to his al- 
leadgence and loyalty,!^religion and duty, dared 
and presumed to intercommon and correspond, 
w ith the saids rebells, and to keep intelligeiica 
with them, and send commissioners to them^ 
and particularly upon the twenty one day of 
June, the night before the rebells were defate 
at Bothwelbridgc, the said lord Melvill did 
send and dispatch John Millar of WaterhaugU 
from Lis majesty’s ramp, to Mr. John Welsh 
and others, the ringleaders and commanders oT 
the saids rebells, with letters and written tom- 
missions, at least verball orders, giving them 
anc accoDipt of the strength and number of hia 
majesties ibices, and of their resolutions, and 
severall other things tending to the prejudice of 
his majesties government, and the strengdiuing; 
and forlitieiug of the rcMls, and whicii com¬ 
missioner of his accordingly arryved in ther 
camp, and delivered the saids letters and com- 
niissioiis to Mr. John Welsh and others^ the 
ringleaders of the said rebellion,* and receaved 
sucli returns as tlic said rebells thought flit to 
send to him upon the said occasion. And in 
lyke manner ther being a dreadfull oonspracy 
and plot entered into by the late earle of 
Shaftshiiry, and after bis ueceiss carryed on by 
a preteiidit councill of state, vizt. by the duk« 
of Muntnoutb, the earle of Essex, the lord 
Russill, Algcmooo Sidney, Mr. Hamden, and 
severall others. They, for strengthening, of 
their rebeUiotts faction, resolved to draw in 
some discontented persons within his majesties 
kingilome of Scotland, and in order thereto^ 
they did transact with the late earle of Ar«* 
gyle for raisingten thousand mcD,,vi^'itli whtell 
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he was lo be^inne the rebellion in ScoUaDd* I 
And did commissiboat Aaron Smith to goe for 
the said kingdome of Scotland, and to engage 
the said tora Melvill, sir John Cocliran, John 
Cochran his sooe, and severall others, who 
accordingly did repair to London in the 
maneths of May and June last, and tber they 
did enter into the said abominable conspiracy 
Air raising a rebellion against his majesty, 
which they were to prosecute in conformitie 
with them in Scotland, to tlic mine and de¬ 
struction of his person and government, and to 
the absolute extirpation of monarchy itself, 
and that royall familie to which they had been 
so mucli obliged. OfT the wliilk crymes of 
treason and lese majesty, conversing with, 
harbouring, recepting, intertaining, and cor¬ 
responding with rebelis and traitors, and other 
crymes al^vementioned, The haill fore named 
persons, and ilk one of them are actors at least 
art and part. Which being found be ane as- 
syse,>.tbey ought to be punished with for- 
faulture and loss of lyfe, lands, and goods, to 
the terror and example of others to com mitt the 
lyke hereafter. 

' Persewer.—^Sir George IVLKenzle, of Rose- 
haugh, his Majesty’s Advocate. 

His Majesties Advocat produced the said 
criminal! letters, duely execute and indorsat 
against the saids defender upon lawful days, 
and in a legall manner by using all solemnities 
necessar, and leaving and affixing full doubles 
of the letters, with lists of the haiil assizers and 
witnesses names, to be adduced against them. 

Coro[)eired lykewayes James Guthrie, and 
William Hume, pursevants, executors of the 
saids letters at the defenders dwelling houses, 
and the respective mcrcat croses*^ with the wit- 


* By the 33fl act of the reign of queen Mary 
(the Cth act of her 6th parliament, 1555) en- j 
tilled : “ The Ordour for Summoning of par- | 
ties to compeir before the Justice, or uther 
Judges.’’ It isstatute and ordained, that ony per¬ 
son summouned to coinpeire before the justice, 
bis deputes or uthers judges within this realme, 
havand power of jiisliciarie in criminal causes; 
tbeco(»ie of the saidis letters, or precept, qubair- 
hy 'hee is summouned, sail be delivered to him, 
gif he can be personaUie appreliended, and fail- 
zieing thereof, sal) be delivered to his wife or 
servands, or affixed upon the zet of his dwel¬ 
ling place, gif he ony hes, and thereafter open 
proclamation being maid at the head burgh of 
the sell ire, ane other copie to be affixed upon 
•tluj mcrcat croce, providing a1way»^ that gif 
there be inua persons nor twa conteined in the 
Tetter, being all called upon ane deede and 
crime j in that case twa copies to be delivered 
to twa of tlie principal nuin^ in the saidis let¬ 
ters, oif then given to their wives or servandcs, 
or affixed upon their zettes or dwelling places, 
gif thiey ony Hiave, and ane oopie len and af- 
ftxed upn the mercat croce, quhair the publi- 
efttioii IS maid, to be sufficient to the hail] per- 
sones, qidiat-suinevcrthey bee contained in the 


notses contained in the exeentioDS, and made 
faith upon the truth and veritie of Iho execu^* 
lions in all poynts, James Dunbar Heranld,' 
executor of the saids letters at the mfercat croce 
of Edinburgh, peer and shore of Leith, being in 
sickness and not able to come to the court, the 
lords appoynted three of their number to goe 
to his house, and take his oath upon the verifi¬ 
cation therof, who accordingly having taken 
his oath, he deponed he trucly execute the 
samen confornie to the execution, and the wit¬ 
nesses contained in the execution being sworn, 
deponed the same. 

His majesties advocat produced a warrand 
from the lords of his majesties privie councill, 
for persewingthe forsaids persones, and taking 
previous try all against them. 

The said day compeired Mr. David Ciin- 
ninghamc, advocat, as procurator excusatorio 
notnine for James earle of Loutloun, and pro¬ 
duced two Acts of privie councill, the one dated 
the first, and the other the eight dayes of 
Aprile instant, wherby the lonis of privy coun¬ 
cil!, because of the said earle of Loiuloim’s very 
sickly and distrest condition, and inability to 
travell as was instructed by certificates pro¬ 
duced upon soull and conscience before the 
saids lords of councill, referred to the buds 
commissioners of justiciary to grant the said 
earle of Loudoun such a competent t} me for 
bis appearance as they should fitt. And also 
recommended to the saids lords to give order for 
stopping any denunciation against tlie said 
earle, for not getting caution for appearance 
for some competert tyme, that he may be in a 
condition to provyde a cautioner, he being now 
sick and furth of the kingdome, as was verified 
by certificates produced upon soul and con¬ 
science, as said is. 

The said day compeired Mr. James Grhame 
advocat, as procurator exctttaioi to nomine.^ for 
George lord Melvill, and produtxd ane Act of 
privy councill of the date the eight day oi 
April instant, wherby the saids lords of privy 
rouncill, because the said loi'd Melvill was furtli 
of die kingdom, the tyine of the citation and 
yet is, and in a very sickly condition and alto¬ 
gether unable to travell without manifest hazard 
to his life, as was inlitrnoted by certificates, 
under the^iaiids of pliisicians from Rotterdame, 
produced upon soul and conscience, recomeud 
It to the Lords Cou^jnissiouprs of Justiciary to 
continue the said dyet for some competent 
tyme, that the petitioner might be in a condi¬ 
tion to appeir, and to give order for stopping 
denunciation against him tor not getting of 
any caution for appeirance lo sotne dyet, that 
he may lie in a condition to provyde a cautioner 
as the said Act at length beai-s. 

saidis letters. See likewise the 86tli act of 
icing James 6, being the 45tb of his 11th par¬ 
liament. Concerning the law as to citations, see 
Hume’s Commentaries, chap. 8, sect. 4, 5, 6. 
The citation by proclamation, and affixing 
copies at the morlcet cross is called Ediclal 
Citation. 
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Tiie Lords Justice Generali, Justica Clerk 
and Commissioners of Justiciary having: con¬ 
sidered the saids acts of oounciil, they, in re¬ 
spect theredf, continued tkecriminall action, 
and cause against the said James earle of 
Loudoun, and Geor^ lord Melvill,' till the 
second Munday of November nixt, beingf the 
tenth day thereof, and ordained them to find 
caution for their appeirance beibre the saids 
Lords Commissioners of Justiciar the said 
d^et, betn ixt and the sixt day of October nixt, 
with certificatioD, if they find nol^^e said 
caution they shall be denunced, olwnn to 
the said principall letters raised ana direct 
tberanent. 

The said flay sir John Cochran of Ochiltrie, 
and John Cochran of Watersyde, being oft 
tynies calletl to have compeired before the 
saids lords this day and place in the hour of 
cause to have undcrlycn the law, for the 
treasf>nab)r crymes above mentioned, and to 
have heard and seen doom and sentence of 
forfiiulture led and deduced against them, and 
to have proponed their flet'ences against the 
lybcll, why the samen should not ]mss to the 
knowledge of aiie asr^y^c, and to have given 
their fdijeotions agaiu^'l the witnesses and as- 
sizm to be adduced against them, if they any 
had, as tiicy who w pr<i lawfully cited in manner 
above mentioned, for that efiect, lawfulltyme of 
daylnden, and they new none of them compeir, 
and the Lords Justice (jicnerall, Justice Clerk, ! 
and Commissioners of Jiisliclury, iherlbr he the 
moutli of James Henrysone, macer of Court, 
decerned and adjutlged tin* saids sir John 
Cochran of Oebiitrie, and J<»hn Cochran of 
Watersyde, his sone, to be oiitlawes and fugi¬ 
tives frae his majesties lawes, and ordained 
them to be put to the home, and all ther 
moveable goods and geir to l»e cssbeat and in- 
brought to our sovereign lord’s use, for ther 
contemptifHi and disobedience, which was pro¬ 
nounced for doom. 

The Lords for severall causes moving them, 
continued the process of foifauhure against the 
said sir John Cochran and his sone till to¬ 
morrow, and ordained the witnesses and as- 
sysers to attend, ilk person under the pain of 
two huudretlvmerks. 

Curia Justiciaria;, S. D. N. Regis tenta in 
pretorio burgi dc Edinburgh, nono die 
mensis Aprilis, anno millcsirno sexcen- 
tesirao octuagesimo quarto, per nobilem 
et potentem Comitem Jacobum Comitcin 
de Perth, Justiciariura Generalem, ctho- 
npi-abiles viros, Dominos Jacobum Foulis 
de Collingtoune, Justiciariar Clericum, 
Johanneni Lockhart dc Ca.Jehill, J)a- 
videm Balfour de Fon'ct, Rogerum H<ig 
de Harcurss, Alcvandrum Scion de Pit- 
medden, et Patririum Lyon de Carss, 
C’ommissionarius Justiciariui, diet. S. D. 
N. Regis. 

Curia legitime affirmata. 

Tlie said day anent the criminall action and 


' cause depending at his majesties advocat’s iti-* 
stance against sir John Cochran of Ocliiltrie^ 
and John Cochran of Watersyde, his sone, for 
the treasonable crymes lybelted against them 
in manner mentioned in their dittay recorded 
yesterday. 

The Lords with consent of bis majesties Ad*- 
vocate, continues the proces of forfaulture 
against the said sir John Cochran till the 
second Munday of July next. 

This day the said John Cochran oP Water¬ 
syde being oft tymes called to have compeired 
to have heard and seen the doom and sentence 
of firondaultiire orderly led, and deduced 
against him, and to have proponed his defeoedo 
a^instthe lybell, and (nijectioiis against the 
witnesses and assizers if he any had, lawfull 
tyme of day bidden and he not compeer, and 
the Ijords Justice Generali, Justice Clerk, and 
Cominissioners of Justiciary, conforme to the' 
eleventh act second session of hiy Majesties 
second parliament, proceedit to consider the 
lybell, and gave their Jnterloquitor thereupon,in 
manner following: 

The Lords having considered that article of 
the lybell anent John Cochran of Watersyde, 
.sustaines that part of the lybell relevant, that he 
was with the rebcUs at Ciuimock or elsewhere, 
at a rendivouze when they were in armes, in 
mannerly belled, to iuferre the painc of treason. 

Sic Suhscribitur, Perth, I. P. D. 

Assisa. 

The Earle of Dumfcrmling. 

The Earle of Linlithgow. 

The Earle of Kiiitoif. 

The Lord Dufins. 

The Lord Lindors. 

The Earle of Tarves. 

The Lord Livingstounc. 

The Lord Sinclair. 

The Lord Blantyre. 

The Lord Elrebank. 

. Sir William Nicolson, of that ilk. 

Robert Gordon, of Gordonstoune. 

Sir James Cockburn, of that ilk. 

Sir Alexander Forbes, of Tolquhon. 

Robert Ross, of Auchlossin. 

The noblemen on the assyse pleadit the pri- 
viledge of their peerage, that they might not 
be on the assyse of the said John Cochran, he 
not being a nobleman. 

The Lords declared the said John Cochran 
was in the lybell, with the earle of Loudoun, 
and lord Melvill, who were now continued, but 
Jie assyse could not be changed, they being 
the persons given him in list. 

The noblemen on tlie assyse declared they 
were verie ready and wiH'iig to serve his Ma¬ 
jesty in this or any other affair. But protested 
Wtlie preservation oftheirpriviledge, that their 
voluntar service should not inferr a prepara¬ 
tive. The assyse lawful lie sworne, no objec¬ 
tion in tbc contrail*. 

His Majesties Advocat for Probation ad- 
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dnced the witnesses after deponing, who were 
all purgfCHt of maUce, hatred, ill will, and par¬ 
tial! councill, Tiz. 

John Black, Smith in l>uncanzearmoir, aged 
tbretty six years or therby, niarryed, purg^, 
and sworne, depones, tliat some duyes before 
BothweU-bridge, he lliinks the Friday was 
eight days he sawe John Cochran of Water- 
ay de att the Burr-liill of Cumnock with four or 
fire hundred of the rehells, tliat were rendie- 
vouzing in order to their coming to Bothwel- 
bridge, that he sawe him particularly standing 
with Earicstoun and Baracobb, as it they bad' 
been spcnkiiig together, but at a distance he 
did not hear what they said. And this is the 
trutii as he shall answer to Cod, and that 
Barscobb and Earlestoun were among the re- 
bells, and that he knew him. 

Sic Subscribitur. William Black. 

Mr. John Reid, Schoolmaster at Cumnock, 
aged twenty seven years, not marryed, pui^ed 
and sworne^ depons, that at the rendevouze of 
the rebells, at the Barr-hill of Cumnock, wher 
ther wer as he conjectures about ffyve hun- 
dreth of them, he sawe .lohn Cochran of 
Watersyde amongst them walking up and 
down, and that he the said John Cochran had 
a small sword about him, which was some 
dayes before Bothwel-bridge, and this is the 
troth as he shall answer to Cod. Depons he 
knew Watersyde. 

Sic Subscribitur, Master John Keio. 

John M^Cowan in Bigg, in Auchinleck 
parioch, aged twentie-seven years or therhy, 
marryed, purged, and swome. depons, that be 
, was at the Barrhill of Cumnock at the rendei- 
Touz, mentioned in the depositions preceeding, 
and that be sawe John Cochran of Watersyde 
there, that he the deponent having a mind to 
come back to provyde himself with armes as 
he said; that the rehells would not suffer him 
to goe home, but putt a guard upon him till he 
should find a gentleman who was to goe alongst 
with them to he caution for him, and Water- 
ayde asked him if he would goe out with 
Itnocksbinnock which he said he would doe, 
wherupoii Watersyde went and spoke to the 
Kbells and gott him leeve to goe home, that 
he might returne againe, and this is the truth 
as he shall answer to God, and that he knew 
Watersyde. 

Sic Subscribitur. John M^Cowan. 

George M'Cron in Cumnock aged therty 
years or therhy, marryed, purged, and sworne, 
'dcipons, that, at a rendevouze at the Barhill of 
Cuoinock, some duyes before Bothwel-bridge, 
he sawe John Cochran of Watersyde with the 
rebells at the rendevouze and that ther were 
about four or fyve hundi-eth of them in armes, 
and to the best of his memory John Cochran 
had a sword about him, and this is the truth as 
he shall auswer to God, and that be knew 
Watersyde. 

Sic SuhicribitHr, Geqbge M‘Cron. 


William Wallace, in Ochiltrie, aged fyftie 
years or thereby, solutus, purged, and sworne, 
depons that he sawe some pco[de together upon' 
the Calsay or Ochiltrie, some with guns, some 
with swoids, and some with armes they hud 
made, put on upon a staff, depons that for 
colours they had some whytt thing upon a 
stick, and that he sawe John Cochran of 
Watersyde there, and that ther was some of 
sir John Cochran’s tenents suns among them, 
and particolarlie one William Mc^Ghie and 
William^owic, a weaver, James Muir and 
Jamei||||||ey, David Gillies and Thomas Heid, 
and this is the truth as he shall answer to God. 
Sic subscribitur, William Wallace. 

Archibald Mc^Ghie, Bmith in Ochiltrie, aged 
fifty years or thereby, marryed, purged, and 
sworne, depons that he sawe some men, to tlie 
number of twenty or therhy, rendevouze att 
Ochiltrie, and that one DaviihGillics and John 
Sinclair did driciel them, and that some liad 
guns, some pariizans, and that the most part 
of them were sir Juhn Cochran’sitenents sons, 
and that lie saw John Cochran of Watersyde, 
near them, and that for colours they had about 
six quarters of linning tyed to a stick w ith a 
read ribbon, and depons this was some dayes 
before Bothwelbridge: and this is the truth as 
he shall answer to God, and that he knew 
Watersyde. 

Sic subscribitur. Archibald Mc‘Gie, 

John Paicraon, in Ochiltrie, aged fifty years, 
or thereby, marryed, purged, and sworne, 
depones, that he sawe some men, wherofsoma 
w'crc sir John Cochran’s tenents sons, rende- 
^ ouze at Ochiltrie, and that they had hilts of 
forks, bills of swords and halht^ris, and that 
they bad a whyte cloath tyed to a stick lor 
colours, and tliat he sawe John Ciichran, of 
Watersyde, whom he knew, come out and 
speak with them, and this was some dayes 
before Bothwelbridge: and this is the truth as 
he shall answer to God. 

Sic subscribitur. John Paterson. 

I'he Lords ordainetl the assyse to inclose,, 
and returne their verdict to-monow. 

CuRU JosTiciARix, S. D. N. Rej^istenta inpre- 
torio hurgi fie Erliuhurgli, decitiio die 
mensis, Apiilis, anno miUesimo sexcen- 
tesimo octuagesirno quarto, per nohilem 
et potentem Comitem Jacohum C>oniiteai 
de Perth, Justiciarnro Geiieralem, et ho- 
norabilcs viros, Dominos Jacohum Foulis 
de Collingtomi, Justiciariie Clericiim, 
Johannem Lockhart de CastIchiU, Da- 
videm Balfour de Forret, Itogerum Hog 
de Uarcarss, et Alexandrum Seton do 
Pitmedden, et Patricium Lyon de Carss, 
Commissionarios Justiciarii, dicti S. D. 
Regis. 

Curia legitime affirmata. 

The said day the persons who past upon the 
assyse of John Cochran, of Watersyde, 
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turned their verdict in presence ot' the salds 
Lords, whereof the tenor followes: 

The Assyae having inclosed and chosen t)ie 
Earle of Linlithgow their Chancellor, they by^ 
unanimous voices doe hud John Cochran of 
Watersyd, guilty of the cry me of Treason, 
ly he lied conforme to the depositions of the 
witnesses. 

Sic subscribitur. Linlithgow Chancellor. 

The Lords Justice Generali, Justice Clerk 
and Commissioners of Justiciary, having con¬ 
sidered the said verdict of assysc; they thei*e- 
fore bc’the inontli of Janies Jolmstoun Demp¬ 
ster of Court, decerned and adjudged the said 
John Cochran, of Watersyde, to Iw execute to 
the death demained as a traitor, and to underlye 
the paincs of treason and utter punishment ap¬ 
pointed by the lawes of this realnic, at such 
a tyme and place, and in such a manner as the 
Lords Justice Generali and Commissioners of 
Justicuiry, shall appoynt, whenever he shall be 
appreliendit. And ordains his name, fame, 
nieniory and honors, to be extinct, his blood to 
be tainted, and his artnes to be riven furth and 
delate out of 1 he books of arines, sua that his 
losterity may never have place nor be able 
lerefu r to bruck or enjoy any honours, offices, 
tides or dignities witliiii this realm in tyme 
coming : and to have tbi fault amilled and tint 
all and sundry his lan.ls, heretages, tacks, 
steddings, rouines, possessions, goods and geir, 
W'hatsumever, pia'tuining to him, to our so- 
veraigrie lord, to remain perpetuailie with his 
highness in {iropurty. Which isprunmiiiccd tor 
doom. 

jCcttiA JusTiriARi£, S. D. N. Regis tenta in 
Pnetorio Burgi de Edinburgh, decimu die 
iiieusis Noveiiibris niiHesitno .sexcciitesimo 
octungesimo quarto, per Nobilem et Po- 
teiitcm Comitern Gcorgiuui Coiniteiu Je 
Lmlithgow Justiciaruin Geiieralem et ho- 
nonibiles viros Dominos Jacobum Fuulis 
de (.'ollingtoun, Justiciarii Clericum, 
Jolmnem Lockhart de Oastlehill, Davi- 
dein Balfour de Porret, llogeniin Hogde 
Harcarse, Alexaudruin 8eton de Tjtiiied- 
deii, et Patriciurn Lyon de ('arssCommis- 
Hionarios Justiciariir dicti S. D. N. Regis. - 

Ciiiia legitime affirmata. 

The said day James earle of Loudoun, and 
George lord IVlelvill, being summoned to ap¬ 
pear beibre the lords jiistiee generall, justice 
clerk and coiiiiiissioncrs of justiciary within 
the TolhiiitU of Edinburgh, the eight day of 
Aprill last, to have upderlyoii the Tawr for the 
crymes of iiigh treason, in coniryving the 
d(*Ath of our soveraigne lord the king, and his 
dearest brother James duke of Albany and to 
siibveii the government. And lor having fur- 
I her accession to the rebellion raised in Scotland 
ilie year 1G79 for the receptiiig, harbouring 
and Hitercomiiioning with rebolls and tiaitoi's, 
in tnauer mentioned in the criminall letters of 
(reason, raised at tlie instance of (ir George 


McKenzie of Roseliaugh, his majesties advo- 
cat against them tlieranent. And the fornamed 
persons being then called, and they tier none 
of them compeirand. By recommendation 
from the lords of his majesties privy councill, 
the dyet was continued to this day, and now ^ 
the said earle of Loudoun and the lord Mel- 
vill being oft tymes called to have underlyen 
the law for the treasonable crymes above men¬ 
tioned, and they nor none of them compeiriug, 
the lords justice generall, justice clei'k and 
commissioners of justiciary, by the mouth of 
James Henrysone macer of court decerned, 
and adjudged the said James earle of Loudoun, 
and George lord Melvill, to be outlaws and fu- 
gitives frae his majesties lawes, decerned them 
to be dcnunced our soveraigne lord’s rebells, and 
to be put to his highnes borne. And all their 
lands, heretages, goods and geir whatsomever, 
to be forfaulied anil escheat to our soveraigne 
lord’s use, as outlawes and fugitives me 
his majesties lawes for the crymes of treason 
Ibrsaid. The lords continue the proems of fbr- 
faulture against the earle of Loudoun, and 
lord Melvill till the seventeintli of March nixt. 

March 17th, 1G85. 

The Lords in respect the earle of libudonn, 
lord Melvill, sir John Cochran of Ochiltrie, 
John Kcir of Newtuun and4Valter Lockhart 
of' Kirktuun, and sir William Scot younger of 
Harden, are cited Iwfore the high court of par¬ 
liament ^ to the fj fteiut of May nixt for the 
same treasonable crymes for w^hicb they are 
cited before the justices. They therefore con¬ 
tinue the Dyet against them till the sixteioth 
day of the said month of May. 

May 5th, 1685. 

The said day anent the petition presented to 
the saids lords he sir George McKenzie of 
Roseliaugh liis majestie’s advocat shewing that 
wher albeit his raajestie hath for punishing 
the late execrable plot, and some other con¬ 
spiracies and treasons within this his ancient 
kingdome, given order for raising ane dum- 
niones of Treason against sir John Cochran 
of Ochiltrie, sir Patrick Home of Pol wort, f 
George lord Melvill, —Montgomerie of 
Langshaw, Mr. Robert Fergnsone, Mr. Itnbert^ 
Marline, AValter Ijockhait of Kirktoun, Tho¬ 
mas Stewart of Cultnes,-Denholme of 

Wcstsheills, Andrew Fletcher of Saltoun,-— 

earle of Loudoun,-Pringle of Tov- 

woodlie, George Home of Bassindean, James 
Stewart son to sir James Stewart, yet his ma- 
jestie is desyreous, that they should (untill 
they be found*guilty) have all lalr occasion and 
allowance of defending themselves, and least 
any of the saids persons might be jirecludit 
fro'in proponing of their defences, on their be- 

* As to tlie jurisdiction of the Scots parlia¬ 
ment, see a Note in Cesuock’s Case, p. 919 of 
this Volume. 

t See the Note in p. 654, of this Volume, and 
sir Patrick’s Narrative published hy Mr. Rostv 
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ingf rebcllfi wbH at tlic home, tliat tli^v b<i re¬ 
laxed * ad l\nnc efTectuiu’ ullcnarlie (ii7tt they 
may have ‘ ikenonatri sUindi in jiidicio/^ ftut * 
pn^ttdice to Ins majesty of any easiialitie or 
benefitc falling to bis myjesiy tlirongli their 
rehellion, and the day of their coiii|ieiranne 
heiag heforo the lii.<^Ti riilii't of jKiiiiament 
the Rfteiiit day of Way instant. licscecUing 
tbeidor thesaids fiords toj^rant relaxations to the 
ibrnamed persons * ad hnne odectiinf that they 
may hare ‘ personam standi in judirio* befoi-e 
ihc parliament the said day. I’he Lords 
having considered the Petition above written 
given in be bis majesties advocat, they allow 
relaxation to bcevped for sir John Cochran and 
others above specilied, ‘ ad liunc cffectum* that 
they may have ‘ personam standi in judicio* 
and iu o|Mine their defences befor the parliament 
the ryfieinth day of May instant. But pre¬ 
judice fo the king of any casnalitie fallen to his 
nuyestie through their being at the home. 

Sk Subicnbitur^ Ja. Foulis, 

David Balfour, 
J. Lockhart. 


Wodrow, speaking of the proceedings of 
the Scotch paniainent in the year l(i05, says, 
Friday, May 22, dittay is read against sir 
John Cochran, BiA others ; and the advocate 
innsts Imo a^inst sir John Cochrane. The 
first article ot his libel, aiient the plot, is voted 
relevant. Probationes, Alexander Monro, who 
is present, and adheres to his deposition for- 
merly given in JerviswoodV process (see 
p. 673), vihich is read to him, and he signs it. 
Then, contrary to refloated promises and de¬ 
clarations, as we have heard, Mr. Carstairs’s 
printed deposition is read, and tiic clerks de¬ 
poned they saw him sign it. Next, Burn and 
another Fngliahman^sdepositions, signed by the 
English secretary, are read. Then the advocate 
adduced tBe form of proceedings in the like 
cases before the parliament, in the case of the 
Popish Lords, 1594, and against Rober tljogaii. 

After all, the Advocate had a Sjiocch to the 
parliament, wherein we may guess he would 
^gravate the conspiracy, from what we saw 
m Jeruspood’jj ('ase. *Tl\cn the parliament 
voted the probation siitKcient. 

The Advocate, in the tiext room, insisted 
upon the second article of tlie dittay, seeking 
and collecting money for the late earl of Ar- 
gyle; and for probation, the laird of Pollock, 
Craigends elder, their confessions in their 
own processes, were adduced, That sir John 
l|l^ demanded from the first fifty, and the 
imijfic twenty pounds sterling. This probation 
Jf WXt voted good. 

^ ‘‘ Then the question was stated, Whetlier the 
' wiiinel being found guilty should be forfeited. 

' ^WhereupOfi the bishim of St. Andrews, in his 
own name aid that or his brethren,'desired to 

J See theDiversions of Purley,** Vol. l, 
(Bt (^. 315, 4to edit, of 


be excused, though they bad voted tiv Abe ioIb- 
vancy and prnliation, as to this vote, and asked 
libeiiy to remove. When he removffh he 
gave in u protestation, and took iustrunients in 
(he Register's hands, that this should he hut 
prejudice to their parliamentary privileges. 
Thehisliop of Edinburgh, at his removing,had 
a staled speech, exclaiming against Popery 
and Prcshylerj^ os the great enemies of 
bishops, with a doductien of ilie sense and opi¬ 
nions of Canonists, as to bishops voting in 
cases of blood. Wiien the bishops liad re¬ 
moved, they were called in again at the advo¬ 
cate’s motion, he alledging the parliament was 
not full without them, wanting one of the three 
estates. Duiing the calling of tbe roll they 
w'erc silent. [As to this matter, see 3 Hume's 
Comm. chap. 11, p. 101. See also in this Col¬ 
lection the Case of the Popish Lords, vol. 7, 
p. 1217.] 

“ When the vote for forfeiting was ovef; Mr. 
Thomas Gurdou read the sentence,' and the 
king's trumpets s<juuded thrice, upon which 
the doom was pronounced by the Dempster,^ 
and the trumpets sounded attain ; and the Ben-j| 
tence was intimated at the Cross by the Lyon 
and Heralds. It is exactly in the same terms 
with Jerviswood^^B. (See p. 710). 

“ June 13th. They begin with tbe lord 
Melvil, and his dittay is read, hearing, that lie 
gave intelligence to the rebels at Bothel- 
bridge, and his acce.ssion to the plot. Both 
arc voted relevant sei>aratim. As to the first 
article, John Miller in Watershaugh depones, 
that the lord Melvil* sent him upon Saturday 
June 21st, with letters to Mr. John Welch, 
and Mr. David Hume, and bade him tell them, 
if they would lay down their arms and sur¬ 
render, they would get good quarter; that the 
king's army was decamped that night, and 
none knew whither they were to march, but 
the duke of Monmouth ; and that he went to 
the rebels camp, anifWisliaw went three miles 
with him ; and that he met Ciiltness’s man, 
Thomas Steil, who told him Wisbaw h«d been 
at Cultuess. Wishaw dejumes cenforin in om~ 

nibus. And John Strang, who kept a pass for 
■ - — ^---- — , -■ 

* “ The form of giving forth the sentence,** 
says flume, (2 Comment, cap. 17, p. 343) 
speaking of the Justiciary, ** has altered in 
modern times, from what it was of old. In 
cases not capital, the use had been*, that it was 
read out by the clerk of court from the redord, 
and was rei>eated after biro, by one of the 
mneers, to the pafmeL In capital cases, with 
an attention which savoured of barlmrity, the 
office of repeating the sehtence was devolved 
on the Doomster, iJempster, as lie is called, or 
common executioner. This rude oeremoiiy 
was ahbfisbed by act of adjournal of the 16tii 
March 1773, which orders that the sentence 
shall be pronounced by (lie presiding judge, 
and afterwards read out by the oterk, from the 
record; which » signed in this part,^ contrary 
to whattsnbmrvedin the other'steps ofpra- 
oess; by all the judgeo who are present.’* 
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.the rehehf depones, John MiBer came to biqd 
at midnight, and let him ^Jbe backs of his 
letters. John Lockhard m Bars depones, be 
w^t with Jolin -lVliller to Mrs. Nasmith’s in 
Ramiltoun, and that the letters ivere directed 
to Mr. Welsii, Mr. Hume, and Robert Hamil¬ 
ton. This probation is voted j^ood.- 

As to the sectind article, for probation, 
commissary Monro’s, and Mr. Carstairs’s de¬ 
positions are adduced, and the confessions of 
.the two Cesnoqks, as a^reein;^ with what com¬ 
missary Monro said ot the lord Melvil. This 
article is also found proven. The lord Mejvil 
is sentenced in common,form. 

As to sir John Cochrane, Au)^u.st 17, I 
fipd the council order a party to be sent with 
sir John Cochrane, and his son John, with 
John called Colonel Aylicf,to put them aboard 
the king‘’s yacht, to he transported to London. 

“ By the 40th act of this parliament *, The 

* Upon the subject of forfeiture and corrup- 
4ion of blood, Tilr. iiuinc, it Comm. cap. 17, p. 
364, WTites thus concerning the law of Scot¬ 
land ; “ By custom tune out of mind, every 
ca|>ital sentence is attended with a further con¬ 
sequence, the Goutiscation, or escheat as we 
call it, of all the convict’s* ||)(fveahle ^oods and 
substance, to his inajvsty’s Use; to which effect 
the sentence bears a general declaration, and 
an order and authority to the proper otHcers, 
to collscf aud hriii^ in the effects. This had 
become tlie law of Koine under the emperors ; 
hill it is the custom also of several nations, }«'ho 
have nut the same regard to the Itoraan law 
that we have, and lias -firobahly been derived 
V to us from a less remote source. Except in 
cases of treason, the foifeiture of property on 
capital conviction, has never, at any perioil of 
our practice, extended to the real or beretable 
estate; which in England, at this da^, seems 
to fall as escheat to the loitl of the fee, in all 
cases of petty treasoiHor felony. In this res¬ 
pect also, our custom is le^ rigorous than that 
of England, as we have never admitted that 
fictitious corruption of blood, conseqaeut with 
them on attainder of felony ; where^j^ all des¬ 
cent,of property to the felon’s kindred is ob¬ 
structed, wherever they have to connect a title 
of inberitaiiOe through him to any of their 
predecessors.” 

The following observations of Mr. Laing 
(4 Hist. 160, 2a ed. 8vo.) throw light on this 
subject, and on other parts of this case, which 
fact, however, by uo means constitutes the whole 
of their value: 

Amidst the new treasons which the par¬ 
liament created, add the numerous attaiiideia 
• which it pronounced, an act of an opposite ten¬ 
dency was passed, to authorize the perpetual 
entail of lands. That the Scots should have 

remained so long ignorant, or have availed 
themselves at such a late period, of a feudal 
institution which other nations were desirous 
to explode, are circumstances sufficient to ex¬ 
cite our attention and surprite. The statute 
VOL. X. 


lands of* sir John Cochran of Ochiltree, Ihril 
Melvil, the Cesnouks, Jerviswood, Earlald^ 

■ - - ■■-- — . ^ ., 1 . ■ 

of entails was evaded in England before the 
Scots bad begun to study or to improve their 
laws; and the early sovereigns or the Stuart 
family would uever have coll^eated to a deiice 
adap^ to perpetuate a feudal aristocrat^, 
which it was the uniform policy of: their house 
to depress. But the nobility at present were 
no longer the object of jealousy or fear. The 
estates were called upon to confirm the sen¬ 
tences of Jerviswood, Argyle, and Porterfield; 
to ratify the opinions of the court of session 
that it was treason not to reveal the dennand 
of contributions for traitors, nor to abjure 
tieasonalde declaration of the fanatics ; 
prove the practice of the justiciary 
proceeding to trial and conviction thedajM^to 
the citation was given; and the nobility wOre 
secretly a1 aimed at the retrospective treasons 
which they were employed to create. From 
these they p^ceived that the declaration of new 
laws, and of new crimes, was lodged entirely 
in the breast of the jud^; and from ihe iiU-‘ 
merous atUiinders'which they were required 
to pronounce, they Mt with terror that their 
lives were exposed to the mercy, and their 
estates to the rapacity of the servant^ of the 
crown. To preserve their estates from for¬ 
feiture, aud their families from ruin, it woUld 
appear that they sought an indirect expedient 
to elude the iuiquitous laws and corrupt prac¬ 
tices, which they were too dependent to reject 
or to resist. Entails had already been intro¬ 
duced in a few instances, hut were reprobated 
as repugnant to the genius of the laws. Cor¬ 
ruption of blood, which obstructs the course of 
succession, was a penalty never inciirreid aa 
the consequence of attainder, unless it were in* 
dieted by an act of dishabilitatioii; and the 
estates, relying secretly on the maxim, that 
nothing more could be forfeited tliau the per¬ 
son attainted was entitled to alienate, passed 
an act” |^it is the act concerning tailzies, 
act 2Sd, »t the 1st session of the 1st parliament 
of King James 7th,] ** by which lands might 
be entailed to perpetuity, and the righto of 
an endless series of heirs be reduced algiost 
to an usufructuary interest during theh' IfVes. 
Under the pretext of securing their * es¬ 
tates from alienation or delits, the nobility un¬ 
doubtedly expected to preserve their fonaiiies, 
in the event of an attainder, from the lodiltiire 
of ipore than the life-rent interest or esefiKt of 
the heir. The commissioner [Q,ueensberry] 
consented to the act, to perpetuate his own ac¬ 
quisitions to his family ; and from the tyranny 
of James, entails were introduced into Scotland 
when tlie rigor of the feudal system bad almost 
expired. In a commercial country, above 
a nfih, or a third part«of the lands is excluded 
from commerce; and entails will oqntiniie to 
increase, till the magnitude of the evil requires 
an extensive redress.” Of the Articles of 
Grievances, (18th of the Acts and Orders of 
the Meeting of the Estates of the kingAm of 
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Doucbal, and dtbers, are for ever annexed to 
Ijbe crown not to be dissolved from it but 
bj parliament, and, that not upon general nar- 
. ntiw^, but particular causes and services to be 
bpecifiefii that it may appear tbe same is not 
jpanted upon importunity, or upon private sug¬ 
gestions, but for true, just, and rcusouable causes 
pf public concern. 

f* 1 s^y no more of all these worthy persons 
Ih 4 that they bad justice done them after the 
Isolation. 

. This Annexation, with such solemnity, to 
the crown, was by people, who knew misters, 
reckoned grimace and farce; and upon the 
natter their estates wera already in the hands 
of the cliief managers of the persecution ; and 
in the very next parliaoieut, we shall find dis¬ 
solutions of several of them made, upon no 
considerations of public concernment, but to 
gratify particular persons who had betm active 
10 the present measures, and were favourites, 
and made use of to corrupt people into the plot 
againstProtestant Religion. And it is cer- 
fUn enough the rents of all of them, and multi- 
I ^es of othm forfeited, were one way or other 
fwning to the private use of favourites.” 

It appears, that in this same year, there was 
a snspicfon that the lord Register, (sir George 
Madeenzie) and secretary Slurray, had been 
in correspondence with lord Melvil. Wodrow, 
biter noticing James's encroachments on the 
*ftbyal Buighs, and interference as to the no¬ 
mination of magistrates, proceeds thus : 

, “ Mobile those bold steps arc taking at Lon¬ 
don, which were a preface to what followed in 
foglanri, as to corporations, much of the suiiio 
nature, our managers seem not to altogether 
of a piece among tlicniselres; and iiiforniations 
are mken from Mr. John Veitch, and some ac- 
Xounts said to be given by sir John Cochran, with 
relsmoQ to the register and secretary Mun-ay 
their correspondiug with the lord 31eivil, and 
^me malversatious of the king’s advocate. 
tVithout dipping at all into this part of secret 
history, I snail lay before the reader what 1 
meet with in the registers about it. 

Scotland, April IS, 1609) the third i.s, ** That 
the fbrfaultures ia prejudice of vassals, ere- 
ditdrs, j^d heirs of entail are a great grievance.” 
See Air. Laiug's account of Act 7 Anne, c. SI. 

'. It is scarcely necessary to rafer to the va- 
rk»ii||p| 0 t 8 for rescinding and restitution which 
werrmacted shortly af)er the revolution, in 
Avoar of the families of those who had perish- 
«d under tbe antecedent proscription, or of 
Ihwe proscribed individuals who had survived 
it. Mr. lining, 4 Hist. says, that ** by a 
iiDgle act upwards of four hundred attainted 
persons were restored by name.'' 1 conjec¬ 
ture, that Ilia act which Mr. Laing txmtem- 
'plaUfd, was act the 8d Session of the 1st 
FarhaiucDt of Wfllism uod Mary, July 4, 
ItifN).; and if so, 1 believe, Mr. Laing rather 
OMprstates the number of persons who wm by 
MUMS restored by it. 


The Letter underwtitten, directed to his sa- 

* cred majesty from the council, being brought 

* in from the committee appointed in the fore- 

* noon for that effect, being read, the same was 

* approven of and signed, and oi-dered to bede- 

* livered to the lord marquis of Athole, to be by 

* Lim presented to his most sacred majesty 
‘ which letter he accordingly received, with 

< the principal examinations of Mr. John 
‘ Veitch, and Mr. William Spence, upon oath, 

* there being no copies left, by the council’a 

* special order. Follows the tenor of tha 

* foresaid letter: 

* May it please your most sacred Ms^jesty ; 
‘ According to your majesty’s commands 
‘ given by your royal lettei', we have by your 

< proclamation, adjourned your parliament to 
^ the first Thursday of April 1686, in tbe usual 

< manner. As also, in obedience to your sacred 

< commands, in another letter of the same 

* date, we did intimate your royal pleasure to 

* the council of Kdiiiburgb, to continue the 

* town council as formerly, and to forbear to 

* proceed to any election of magistrates or 
‘ town-council, for the ensuing year, until your 

< majesty declara your pleasure. We judge 

* ourselves alwayS(#blige(l to inform your ma- 

* jesty, as being of great importance to your 

< majesty’s government, and of the highest 

* concern to all your faithful servants, that the 

* committee for public affairs having appointed 
‘ two days last week for searching of prisons, 
‘ and examination of prisoners, they reported to 

< us, that in the examination they found by Mr. 
‘ William Spence, that sir John Cochran's son 

* had been questioning him, if he had carried 
‘ on any cori*espoudeiice betwixt the lord re- 

* gister, and the late lord Alelvil, by which it 
‘ would appear, that sir John Cochran's son 

* had been practising him, with a design to ac- 
‘ cuse the lord register, which correspondence 

< is declared by the sui^Spence to be utterly 
‘ false. There was another called Mr. John 
‘ Veitch, who was close prisoner by the lord 

< chancellor’s order, and tlierefore when the 
‘ councH called for him, they remov^ all the 

< clerks, aiu^ that Veitch did give his o^h in 
‘ writ, whereof, he said, lie h^ sent an exact 
‘ double to tlie loi*d chancellor, after his lord- 
‘ ship's going from this, which proports, as if 

* itiioTiuation had curiie from a rebel, or some 
‘ of their corres|M>ndence, of your advocate’s 

* malversation in your majesty's service, which 

* he also denies upon oath. We have likewise 

* information, that albeit sir John Cochran 

< would not voliuitarily expose bis secrets and 

* discoveries, until he saw your majesty, no not 

* to your ofiicers of .state ; yet some have told 

* here a day or two alter sir John had parted 

* from this, that he was to accuse the earl of 

* Mumy of converttitig with traitors, and we 

* having sent tor sir James Roch'»head tbe in- 
’ former, we find he is gone for London. This 

* in fact we humbly lay before your royal wis- 

* dom, as matters of extraordinary weight, 

* lest by such praGtices your aiqjesty’s servica 
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* may be more endangered, than by the ene- 
c iiiy*s open endeavours; and albeit such in? 

* formations are to be recaved against the best 

* servants', yet tve in all submission offer to your 

* majesty’s consideration, bow far the rage of 

* deteatra enemies, (especially when induced 

* by threats or promises^ will prompt them to 

* concur in ruining your raithful servants, who 

* haveserved your inujesty faithfully, in ruining 

* of them; and we humbly offer these, amongst 

* many considerations, to your sacred majesty, 

* that from your royal and fatherly interest, in 

* and over your servants, such directions may 

* be given, and such notice may be taken of 

* these informers, as will be most consistent 

* with your majesty’s interest, and with that 

* which is a part of it, your majesties justice to 

* your umust servants. There is one Welsh, a 
^forfeited traitor, taken, and brought before 

* us, whom we have remitted to the justices, in 

* order to bis execution; and albeit severalls 

< of these irreclaimable rebels be still skulking 

* in the Mosses, yet at present there is a greater 

* quiet in the western shires, than has been in 

* tnem these many years hypast, and all pos- 

* sible care for their continuing so shall,be taken 

* by us. But since the lord privy seal, who has 

* bi^n present with us, and whose eminent ap- 

* pearance and fidelity on all occasions, in your 

< majesty’s service is so known to all, espe- 

* cially to your royal self, is now going to at- 

* tend your royal majesty, we leave a more 

* particular information to be given by him, of 

* what relates to the aforesaid or other of the 

* public concerns of your majesty’s service 

* here, and what further occurs, shall be faith- 

* fully transmitted on all occasions, by, May it 

* please your majesty, Your majesty’s most 
^ humble, most faithliil, and mostobeilient sub- 

* jects and servants. Subscribed ut sederunty 

* except the marquis of Athole.’ 

October 24, the^CouncHl have the fol- 
lowiog Return to this Letter: 

J.R. 

‘ Right trusty, &c. We received your letter 

* of the 2 let of September, from thomarquis of 

* Athole, by which we were mudfi surprised, 

* that you had taken upon you to examine 

< Veitch, committed close prisoner by our 

* chancdlor, with express order, that none of 

* what quality soever, should have any access 

* to liim, and to take up the order given by our 

* chancellor. Both wnich, we look upon as 

* actions of that nature, as we cannot but ad- 

* mire how, or by what perswasion you came 

< to do them ; for supposing it has been pos- 

< sible for our chancellor to have done such a 

* thing without our order, and that it had really 

< been amiss, yet we ought to have beeu iu- 

* formed, and our royal ^ileasure known, before 

* any thing had been done contrary to the order, 

* especially where there was no danger in a 

* much longer delay. * This we look upon to be 

much our immediate ooncem, that we 

* must let you know how much we are dissa- 

* tisfied with it, that for theiutitfe you might 


«be more careful, that no such practice' ibCjir 

* be. We do likewise find in that letter, th« 

< some rebels have been induced bi’ tbieafo or 

* promises, to accuse some of our faithful 8dr« 

‘ vants. We doubt not, that l^fore \oa 

< us that information, you were acquainted. 
‘ with the names of such as threatened or pit»>- 
‘ mised rewards in so wicked a matter, (as is 
‘ well known to the world we would not suffer 
‘ against the worst of our enemies) which names 

* we desire to be sent forthwith to us, that we 

* may make them examples vi our justice to 

* posterity. So we bid you heartily farewOl. 
‘ Given at our Court at Whitehall, 'the 17th 

* day of October, 16B5, and of «ur rei^ tfie' 

‘ first year. " ‘ 

* By his Majesty’s command. Melvcwo.*' 

** Such a lettqr reouired a speedy answer* 
and so, October 25, they make the following 
Return : ^, 

* May it please your sacred Majesty, < 

‘ Wc regret very much, that any Iw 
our conduct should have offended yoursCertid 
majesty, whose prosfierity and greatness ike 
have ever designed in all our cousiihatiohs 
and actions; and since your sacred majesty 
has prescribed to us measures, for our coui* 
duct in the future, we shall by obedience sbe^ 
what have been our former designs; nor 
would we iqsist upon what was done at the 
writing of the last letter, lest it might, seem 
a justification, if your majesty’s express com* 
mands in your letter did not ordaii^lis to 
give an account of the motives upon wbidi 
we proceeded. As to wliat concerned the 
examination of Veitch, we having seen thjr 

< loi-d chancellor’s order, which bears nothing 
‘ of any warrant from your majesty ; yet 

< thought it our duty, to have so much re^etst 

* to a person of his eminent trust and merit, to 
‘ continue Mr. Veitch close prisoner, according 

* to his lordship’s order, without ever taking up 

< the siiine from the keepers, in whose hands it 

* did and still lies, notwithstunding that Mri 
‘ Veitch has both deponed to his lordship and 

* us, that be knew nothing of that affair, nor 
would we proceed on that ^e.xamination, nntll 

* we kneriv what he had said t6 bis lordship; 
‘ and accordingly he continues still close pri* 

* soner, so that whatever enquiry may be mkde 

< as to him, is still entire; nor would w6 take 

* any discovery from him, further thau what 
‘ vriis made to my lord chancellcHr, nor would 

* we so much as keep a doable -of the same, 

* but transmitted it to your majesty by an ofi^ 
^ Acer of state, and member of the privdte com* 

< mittee. And one of the chief motives that 
^ induced us to believe, that we might c\aniiiiw 
‘ him, was, that my lord chancellor’s order did 
‘ not expressly hear, that no person or judl- 

< cature should examine him, which, if it had 
‘ been, we would havehad that just deference Ip 
‘ my loijd chancellor’s order, as not to haveexii* 

* mmed him; but the order bearing only, that so 

* person should speak witli or sec him, we oiriy 
‘ considered Veitch to be in the oMiditnii of 
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^ Other close prisoners, nvhoni the council uses 
. ^ to examine. But vhaterer the practice has 

* h^n, it is sufficient fur us, that your majesty 

* has excluded all examination in such cases 

* fm the future, whicli we shall humbly and 

* heartily obey. And to shew that no interest 
. * of onra, did or shall induce us to believe, that 

• ‘ your majesty by youi’self or your order, may 

* not examine any person wliatsoever, either as 

* to 08 or your majesty’s servants; we again 

• * renew the acknowledgment in our former 

* letter, that informations are to be received 

* against the best of servants; and we may be 

* the safer in this acknowledgment, that we are 

* so happy as to live under a prince who will 

* protect the innocence of his approved ser- 

* vants. As to that expression in your ma- 

* jesty’s letter, that some rebells have been in- 

* dnced, by threats, or promises, to accuse your 
‘ servants, we humbly ofter to your majesty's 

* consideration the clause of our letter, which 

* bears, that we in all submission offer to your 

* majesty's consideration, how far the rage of 

* defeat^ enemies may prompt them to ruine 

* your majesty's faithful servants, which was 

* an abstract consideration in the general, 

* without reflecting upon any particular person 
^ * whatsomever, or arising trom any examina- 

* tion mentioned in the letter, but from the 

• * sad experience we have of tlieragcof your 

* majesty's enemies against your majesty's 

* servants, and the great liberty they tue to 

* swear eveiy thing they think for the ad van* 

* tag^^of their cause; and in this time vWien 

* your inajcsiy’s enemies have nothing left 

* * revenge, uirainst those who 

* ^itfafuIJy serve, to, mine them, anil who are 

* irreconcilable with them and their interest, 

* upon your sacreil majesty’s accxiunt, espe- 

* cially, beside our ruin, they may project to 

* themselves a freedom from death and punish- 

* ment, which, as they justly deserve, is the 
. ‘ most tiTrification of all terrors. This is 

* ottered to your majesty by, May it please your 

* sacred majesty, Your majesty's most humble, 

* most faithful, and most obedient subjects and 

* sen'aiits. ISubscrihcd ut sederunt^ except 
^ Balcarras and Cluverhouse.' 

Laird of Abbotsliall, The Earl of Balcarras, 
C. Graham of Claver- The Lord V. Tarbet, 
house, The Lord Yesteiv 

Laird of Gosford, President of Session, 
The Lord Archbishop The Lord Advocate, 
of Glasgow, The Lord Justice- 

The Earl of Linlith- Clerk, 

Laird of Drumdzier. 

How this matter ended, I cannot.say. If 
the prpordure of the couiicill after this year, 
•'lind h^'insert in Registers, we might have 

• of this, and other dlflereuces which 
. ‘fell i|k ^DioDg^tbe^managers in this rei^n, of 

which 1 am not. In caae to give certam ac¬ 
counts.” 

Mr. Laing sayn that Cochrane [qu. both] 
•escaped with Udvil into Holland, and it ap¬ 


pears from sir Patrick Hume’s Narrative (p- 9), 
published by Mr. Rose, that sir John Coobrane 
and his son John upon the newp of king 
Charles' death, came, with other gentlemen, 
o) Amsterdam, and sir John eagerly concurred 
in the concert which was there had respect^ 
the invasion of Scotland, in co-operaCnm with 
Monmouth. 8ir Patrick Hume’s narrative in 
an account of the occunences in that expe¬ 
dition, in which he had a very active part. 

The following is the account of Wudrow, 
into which he says, be has incorporated 
the najiers which the earl wrote with his own 
hand, or dictated in prison. These,” he adds, 
** are evide^itly unfinished, but as to a plain 
narrative of the most considerable facts, they 
are the best account 1 have seen of this mat¬ 
ter.” 

** Monmouth was not forward to fk> any 
thing during hisiather's lile; but when he was 
dead, and tn^at in so very suspicious a manner, 
he, with the banished noblemen from Britain, 
thought it high time to bestir themselves, judg¬ 
ing things now come to a crisis, by the acces¬ 
sion of a bigotted papist to the throne, and all 
like to go as Home would have it. 

Accordingly, in the end of February, in 
March and April, there were several meetings 
kept in Holland ; and an invasion was resolv^ 
upon as necessary. The duke of Monmouth, 
with the English refugees, were to land in 
England, and the carl ot Argyle, w ith the Scots 
people, were to essay to land in Scotland; and 
it was agreed, that both should be as much aa 
possible about the same time. The duke of 
Monmouth’s attempt 1 shall wholly leave to 
the English historians, and confine myself to 
the earl's design upon l^'otland. 

I havebeibre me tlie Minutes of a meeting 
of our Scots people at Amsterdam, April 17, 
O. S. this year, and the reader will desire to 
have them here. There were present the earl 
of Argyle, Mr. Charles Campbel bis son, sir 
John Cochran of Ochiltree, sir Patriok llutiie 
of Polwart, George Pringle of Torwoodlee, 
William Heiibolm ot Westshiels, George Hume 
of Bassiii^ean, John Cochran of ^^atersido, 
Mr. George Wisbeart, William Cjel'lan, Jatnet 
Stuart advocate, and Mr. Gilbert PJliot. Sir 
John (Jochran was elected Preses pro hac vice. 
They unanimously resolve, 

‘JThat the abovenamed persons, and other 

< gentlemen of the kingdom of Scotland, joy n-* 

* ing with them in a great undertaking, in- 

* tended by them in the defence, and for the 

< recovery of the religion, rights, and liberties 
^ of the kingdom of S^Uand, shall assume and 

* take upon tliem the quality and character of 

< a council, for consulliog and deteriuiniug' 

< whatsoever relates to that great undertaking, 

< and management thereof; and that so soon 
‘ as they come to Scotland, sooh of the nation 

* as shall joyn themselves to tliem in the pro- 

* secution of the said undertaking, shall like* 

‘ wise.have access unto, and be joyned in the 
‘ foresaid council. 
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‘ further atsnn Scotland; and so much had th^, i 
latie imposed oaths corrupted the generalily^ 
and so g^ieat was the influence of the mana^m^ 
that there appeared a very g^en^al opposition . 
against the earl’s attempt; and such was the 

consternation and terror upon friends, and so 
■ • • «___ 


The persons foresaid, in the character and 

* quality above expressed^ do resolve to make 
« war to the eflect abovementioned, against 

* James duke of Albany and York, and such as 
‘ shall adhera to him; and for the command 

* and conduct of the army they shall be able to 

* gather together, they di<l unanimously choose 
‘ and appoint Archibald earl of Argyle, to the 
‘office of captain-general, witii as tull and 
‘ ample power as any captain-general is orm- 
‘ nai'ily in use to have from any free state in 
‘ Europe. 

‘ They elected and nominated Mr. William 
< Spence their clerk, and recommend it to the 
‘ said James Stuart, to perfect the declaration 
‘ of war they design to publish, and that against 
‘ Monday next. 

‘ it is resolved, that Mr. William Veitch, 
‘ Mr. George Barclay, and William Clcltan,be 
‘ dispatched to Scotland, and instructed tor that 
^ eflect; and that the earl of Argyle, sit John 

* Cochran, sir Patrick Hume, George Pringle, 
‘ aiul William Denholm, meet tomorrow at the 
‘ earl*s chamber at eight of the clock in the 
‘ iTiorning, to expede their insti’uctions, and 
‘ adjourn their meeting till Monday at eight 
‘ of the clock at night, to sir John Cochran’s 
‘ chamber.’ 


liiiuci • 

No doubt they met at the titgp COTCerted, 
though I have seen no more of the minutes of 
their procedure, and I reckon then they agreeil 
to the draught of their declaration, which shall 
in its own room be inserted. Probably after 
that, they did not ol'ten meet, for the time 
agreed upon ’twixt them and the duke of Mon¬ 
mouth and his company, was now hasting on. 
f find Mr. Barclay, and William (afterwards 
lieutenant-colonel) Clellan, were in Scotland 
hetiire the earl came over, and no doubt kept 
bv their instructions. 

‘ “ Upon the Ist of May, the earl and his 
friends left Holland, with a very few ships, and 
considerable number of arms. IMie money 
•ex|)endcd on these, was mostly raised on the 
carl’s credit. ’Hie duke of Hfcnmouth, with 
the English gentlemen, bad faithfully engaged 
not to stay above ten days after tlietq^ Hol¬ 
land ; iMrt it was a month before they landed in 
England. Whether this was done of design, 
nr neeessarily, I do not detennlne. It was ru- 
moureil, that this delay was advised, that the 
English forces might be poured down upon 
Scotland, and tboir^game thus be the easier in 
England. However, it is certain, the duke of 
Monmouth was extremely concerned when the^ 
carl’s party was broke, and the earl himself 
jtaken ; and indeed his interest could not have 
met with a sorer dash.* It is plain, the English 
tiot kce(>ing to the terms of agreement, tended 
much to heighten the earl’s mallunirs, and to 
4he ruin of both. 

“ The court of England had very exact and 
particular information of the number, foiw, 
and designs of the earl’s litUe squadron, before 
they' came ofl*. And notice accordingly was 
given to the managers hi Scotland to he upon 
£eir guard. Their touching at Orkney did 


far were they sunk by long oppression, that at 
best they were silent, and would not so much 
as correspond with such as were sent over from 
Holland, and a coming. , 

In short, as the earl himself in the foresaid 
hints, more than once, remarks, ‘ the Lord’s 
‘ time was not yet come.’ The body of Pres¬ 
byterians in Scotland, were sorely broken in 
the place of dragons, their ministers sekttered^ 
and the bulk of the people, who wished well to 
this enterprize, were perfectly dispinted under 
twenty four years sore sufferings. The furnace 
had not altogether healed thetents and breaches 
among them; and the party who were in arms^ 
wandring and hiding in the fields, too rsmy of 
them were gone to those heights, which did 
not permit them to joyn with any frankness gi 
this design, as hath been observed; and the 
rest were miserably bom down, and frighted 
with the soldiers and militia; and most of the 
honest Presbyterian gentlemen were either in 
prisons, or forfeited, and so scattered, as they 
could do nothing in fevouvs of the earl. And 
above all, the self-conccitedness, cowardice^ 
ignorance, and miserable^ differences among 
some wlio were embarked in the design, spoil¬ 
ed all; so it is no wonder 1 have a very melan¬ 
choly and sorry account to give of this enter- 
prize. 

“ Before T come to give an account of the 
earl’s attempt itself, 1 shall in^rt what I meet 
with in the council-registersrflative thereunto, 
till the earl was seized, from which it w'Ul ap¬ 
pear how exact their information was. I take 
the appointinent 1 find in the council-books, 
March 12, to have come from some hints of a 
designed invasion. ‘ The marquis of Atliole is 
‘ ordered to raise five hundred highland-men, 

' for securing the peace of the shire ot Argyle, 

- and that they have meat and drink provided, 

‘ with arms and ammunition, out of the king’s 
‘ magazine.’ Their information, it seems, has 
been very particular and early, for April 28, the 
council write a letter to- the lords justices of 
Ireland, thanking them for sending down the 
forces to the coast, and acquainting them, that 
by this time they reckon the late earl of Ar- 
gy Ic is sailed wiin three ships. 5^hateame day 
they publish a proclamation, ordering all the 
subjects to be in a readiness to assist the king 
in case of an invasion. And next day, April 
29, they grant a commission to the maiquis of 
Athole, to be lord lieutenant of the shires of Ar¬ 
gyle and Tarbat. He is ordered to march 
with some forces to that shire, and every plnre 
he goes through is ordained to furnish him 
witli baggage-horses. And May 8, ihc coun¬ 
cil declare, that by that clause in the marquis a 
commission, That he should take provisieni 
necessary to such as were under his oommanOf 
they understand that be may take quarters. 
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^ May 11, the ooimeil publish a Proclama' 
lion, oroerin^ out all the fcnciblc; uico ; which, 
fince it is in common form with those at 
Botbwcl and Pentland, needs not be insert. 
May 17, Letters are writ by the council to the 
diike of Gordon, and a great many others in 
the northern shires, acquainting them, Ibiit the 
carl of Argyle is appearing on the western 
islands, and appointing them to call forth the 
heritois. That same day William Spence and 
Blackadder, are ordered to he brotfglit 
south to Edinburgh. And May 19, all the 
heritors on the south side of Tay, are ordered 
to attend upon the king's host. That same 
day, ** Lord Neil CampMl, Williom Cochran 
younger of Ochiltree, the master of Melvil, 
and ^Single younger of Tonvoodice, are re -1 
quired to enter their persons within twelve 
hours, in the castle of Edinlmrgh.” Tiiis is 
all I have observed in the registers, till June 
30, when the ml of Argyle is ordered to be 
brought to Edinburgh under a guard, as we 
shall hear. I return now to give a narrative 
of the earPs attempt. 

At first their voyage was very promising, 
and in three days they were at Orkney, and 
happily escaped the ctangcrous tides there; 
and under a considerable storm they were kept 
tc^ether, and free of the rocks, when they 
could neither see the coast nor their lanterns, 
by reason of a tliick mist: but next day, un¬ 
happily they found therliselves on the wrong 
side of Orkney, and had missed the passage 
iktwixt Orkney and Zettand ; so they were 
forced to put in'to get pibts, not without hopes 
of assistance, bulwere disappointed. 

Mr. Blackadder, son to Mr. John Black- 
adder, of whom before, was sent in by the earl 
to get intelligence, and Mr. William Spence 
would needs go with him, to visit an unele of 
his who lived iii .Xirkw'all, the chief town in 
Orkney. Both were discovered, and catched 
by the old bishop there. This was a great 
loss, and alarmed the country very much, and 
notice was soon sent to the government, of the 
small forcethe earl bad with him. 

The.earl was peremptorily resolved to re¬ 
cover the two gentlemeu, and ordered sir Pa¬ 
trick Hume, with a party of fusileers, to attack 
the town where the bishop and they were, 
which might have been easily done; but some 
of the company influenced the earl, and much 
more the masters of theshi|)s, pretending they 
might ly long there, detain^ by contrary 
winds; so the design was dropt, and only five 
or six prisoners seized. 

From Orkney the little fleet basted away 
by the inside of the Western Islands, as the 
Biiortest course; and bad they got thither 
atraight, they would have surprized a gentle¬ 
man, Bdlechan, in with four or five bun- 
ihi^d men :■ but the wM calmed, and after- 
wauds btew bald and contrary, which made 
them tack in ' to the sound of Mull, that, if 
possiUe, the eari mighttouch at Lorn, a part 
of bis own lands. And H such as they ex¬ 
pected hadjoyutdthefiH tbM country had been 


easily raised, and the earl in full time at 11a, to 
have Biirpriz^ Ballechan and his parly ; but 
they were kept back for forty eight hours, and 
missed him hut by one hour. 

<< In Tobermore in Mull, they drop|)ed an¬ 
chor, and were by several rubs kept there throe 
clays, which was mightily to the disadvantage 
of their cause; for every hour’s loss now was 
more than of a day at another time, and a day 
like a month. From Mull they carried thi'oe 
hundred men with them, and wafteil over to 
Kintyre. Here they met with new disappoint¬ 
ments, many, from whom they expected much, 
failed them. However, in this place they 
stayed some little time, and sent over some of 
their men to the ^wlands, to prepare tha 
west to joy n them. 

At Campbeltoun in Kint^^re, was first pub¬ 
lished and dispersed the Declaration anil Apo- 
logy, &c. flrawij up iti Holland, as the fore- 
mentioned minutes bear, by Mr. Stuart that 
eminent lawyer, and excellent person. 1 have 
two copies of it under mine eye ; that printed 
at Campbeltoun in Kintyre; in the shire of Ar¬ 
gyle, and the other reprinted some time after 
in HoHand, said tohe takenfmm acorrectcopy. 

This Declaration and Apology tlie reailor 
will find drawn with a vast deal of judgment 
candor and calmness, and it contains a most 
patheticnl and airecliiig account of the pre¬ 
sent state of thing's in Scotland, and the pre- 
ceeding history will afford vouchers for many 
particulara in it. It might have been expected 
this declaration would have much awakened 
the kingdom, but indeed it had very little in¬ 
fluence that way. 

** When they were at Mull, or coming to it, 
the earl sent ofl* his son Mr. Charles, and be 
went ashore jat the castle of Dunstaflage, witli 
letters to his friends. Some, whom he sup¬ 
posed to be his friends, basely discovered all, 
and others were very trackwara to joyn. The 
lairds of Lochniel and Loup bad letters among 
otlier gentlemen of the shire. The first gave 
Mr. Charles his solemn promise to joyn the 
earl with all men be could raise, and that u^ioii 
a da 3 r^>nxdntedand yet most treacherously 
hesen^oy an express the earPs letters, and 
pi*obab1y bis declarations, the council at 
Edinburgh, andafWwards joyned the marquis 
of Atbole, witii bis forces, at Inveraray. 

** Mr. Charles used all his interest in that 
country to convocate them; but, except an 
hundrra or two hundred volunteers,: he had 
very little success. Some pretended they did 
not believe the earl was come in person, other¬ 
wise he himself would have come to the shire; 
others professed their willingness to stand and 
fall with the earl, but pressed he might go and 
fight the enemy, otherwise their families lay 
presently at their mercy ; and indeed the best 
of the gentlemen in the earPs company were 
for this, but it was an violently oppim by 
others. 

AIIMr.Ghariesgot done, was putting a 
garrison in the castle of Carnasoiy, the dwell¬ 
ing house of sir Dunoan Campbel of Aucbuip 
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hrockf And the settUn? of himself with a few 
nicfn in a little town belonging to sir Duncan, 
about four miles distant; and informed his 
futiKT thence,* of the state of the country. 

While tlie carl was at Kintyre, *hc had 
letters from Mr. George Barclay, who had 
been sent oyer, as wc heard, and was a consi¬ 
derable trustee in the Lowlands. By those he 
had accounts, that all possible was done, in 
order to dispose the country for befriending 
him ; but no assurances could he given of any 
considerable party there joining him; that 
several had the matter under their considera¬ 
tion, but were come to no resolution. In | 
short, all was but faint probabilities. I 

** Matters standing thus, we need not won- ' 
der the earl and his party stayed some time in 
Kintyre. The carl was indeed very much 
blamed, as losing time, and giving his enemies 
time to draw together an army; hut necessity 
hath no law. And further, as was then given 
out, he Imd promised to the duke of Monmouth, 
to continue in some retired place of the coun¬ 
try, till he had notice of the duke’s being in 
action in England. He had likewise given 
pssuraiices of raising a considerable number 
of men in his own sliire, and we sec how mucli 
he was disappointed. Scarce any of his friends 
tlicre, save sir Duncan Campbel of Auchiii- 
breck, with about eight hundred tnen, joyned 
him. 

tt Very few resorted to him wliile in Kim- 
t^Te ; only he hnd one addition of* about three 
hundred foot, and one hundred lioi-se. Upon 
this small accession, he proposed to semi off a 
1 Vest-country gt nticruan to the castle ofArd 
niilian, who \lccliiied going till some intelli¬ 
gence came ; and then be was not only wil¬ 
ling, but rash and liasty to undertake that ex¬ 
pedition, till, with much ditiicnlty, the tari 
hindered him, having received advices the 
country was full of forces, and some English 
frigates upon iliat shore. 

“ About this lime tlie good news came, that 
Auchinbreck’s men were ready ; whereupon 
the earl ordered him to' march with tliem to 
theTarbet, a very centrical place, .l^/oppo • 
site to the Lowlands ; and thither T^^^earl 
came uUli his three companies from ila, and 
three companies Irbin Kintyre, commanded by 
colonel Ay lief, Robert Eiphinstoun of Lapness, 
and major John Campbel, afterward cxecutcil 
at InYcrai'a}^ and a troop of horse commanded 
by Rumbohl. 

“ At the TarUct, upon the 27lh of May, the 
carl printed, and caused disperse his own De¬ 
claration. This I’aper beat's the reason of it 
in its own bosom. The earl had concurred in 
.the former large declaration ; but it was given 
out* by his enemies, that he had private views 
to recover his own estate, and the lands of his 
neighbours. This be fully obviates, and pro* 
mises to nay not only his own but his father’s 
debts. The other particulars the reader will 
find in the paper itself, and so 1 say no more of 
them. This declaration, it seems, very mncli 
displeased the goverumeut, since they print it 


at full lengdi; whereas the former deckra- 
tkm is prioted in some short hints, with per*> 
verting clauses insert by way of commentary, 
and for the refutation of it, of which some 
notice hath been tdeen. Both were publish^ 
by authority. 

** At that same place, about a thousand men 
joyned the earl, mostly wkh sirDuncanGamp- 
bel. Here the ead modelled bis very email 
army into three regiments, which were not 
muen above 4ive hundred men per piece. Sir 
Duncan Campbel,Vohn Ayitn, and the laird 
of Lapness, were colonels; major Alexander 
Campbel, the laird of Barbreck, and a third, 
were lieutanant-colOnels; James Henderson, 
John Fullarton, and mipor John Campbel, were 
majors ; and all infmor officers were at this 
time nominate, and' this handful pot in tha 
best order might be. 

The earl was fully determined t6 have Bt« 
tacked Ballechan, who was lyibg about Inve¬ 
raray, waiting for the marquis or Athole and 
the earl of Broad-albin their eomii^up: this 
was a very reasonable proposal, ^at gen^ 
tlemau had but about six hundred men with 
him, which might have easily been given ac¬ 
count of, and Argyle shire settled and secured, 
and the earl’s army at least doubled. 

** But 1 find in the abovementioned paper, 
that sir John Cochran and some others of his 
jiarty would by no means consent to this ; but 
w'cre peremptory to have some hundreds of 
men, and half of the arms and ammunition, 
brought from ^lolland, given sir John, and 
him sent to the shire of Air instantly: he was 
so peremptory, that he said, Jf no Iwdy would 
go with him, he would go alone with a corn- 
tbrk in Ills hand. This was not the only 6on- 
ti'adictioii sir John gave the earl, if the ac¬ 
counts of those times may be credited. 

To do every man justice, as far as my ac¬ 
counts afibrd materials in this trksom story, 1 
am apt to think, sir John laid too piuch weight 
upon some informations which came from the 
Lowlands, and promised himself a great deal 
moi'c tiian came to pass. 1 have before me a 
letter without any date; hut 1 take it to be at 
this time, from William (ailerwards lieutenant- 
colonel) CMellan, to sir John, which, with 
some other accounts of such a nature, might 
liave put an edge on sir John’s expectations, 
especially in a matter he would so willingly 
have had true. It deserves a room here, as*" 
wliat at least will let us in to the actlyity and 
endeavours of that gallant gentleman,' in the 
trust com milted to him. It follows: 

‘ S. P. 1. 

< If yon knew what hazards 1 have nin, and 

* travel 1 have been at, yon would be satisfied 1 
‘ have not been negligent. I have turned all 

* stones, and hope, by God’s assistance, things 
‘ shall go well. The great multitudes of ene« 

* mies, and the remissness of some friends, 
‘have retardei) mightily. By God’s help, I > 

* hope the malecontents arc gained, and begiia^ 

* now fo act: J‘have this order to wrUe In tbejir 
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' nUMt, <h»k if Mr. Koc be for the work of re- 
«formation, carried on fiom the 1638 to the 
1048, ihey are for him. Let him not apare to 

* apeak them fair, and not to ^ any way trou» 

* bled for what they may write to hime Keep 

* yoa atrong^ where you are, and keep the ene- 

* my in as great vexation as you can, till you 

* see a beacon upon Lowdon-hill. I hope in 

* eight days or thereby all shall be in a flame. 

* Send us intelligence to Moflat-well, if possi- 

* bJe, where f shall have a man or woman with 

* a Imot of broad red ribbons about their right 

* arm, to whom they shall give all their intelli- 
t gence. Haste to send it. The enemies did 
< prevent us as to horses, but we are minded to 

retake them. If you could fret^uently alarm 
*the euemiea, it would exceedingly weaken 
them. In abort, things are brought to a pro- 

* bable posture.’ 

*<Tiiis probability did misgive, and those 
termed inalecuntents, the society people in the 
south and vrest, fidl Into differences, as we 
beard, as to the terms upon which they would 
joyn with Argyle. But 1 can'llnd notiring of 
their scruples as to his being against monar¬ 
chy, and for a commonwealth, which is a 
mere reproach: jind nothing was effectually 
done. 

** However, such accounts as these made 
some of the gentlemen stiffly oppose the earl 
bis going to Inveraray, when he had an excel¬ 
lent prospect of many advantages by so doing. 
To determine their different,^ aenflments, a 
council of war was called, and ^ere, contrary 
to the earl’s sentiments, it was resolvi^ to mate 
nn invasion upon the lowlands. The earl calm¬ 
ly submitted, but indeed this step was mightily 
to their loss. 

** At the isle of Bute, another stop befel 
fbem; a company of foot, and some of Ruin- 
bfdd’s horse, could not have boats to come up 
noon enough, and waiting for them, the earl 
was detained three days. When they arrived, 
the good project upon Inveraray was laid aside, 
and the forces transported, tlie best way they 
could, to Cowal in Argyle shire, just opposite 
to the lowlands, whitliei* the gentlemen would 
be. And sir John Cochran, colonel Elphin- 
stouD, and major Fullartouu, were sent to the 
lowlands. 

** Bv this time the coasts were guarded, and 
some English frigats come up, so that sir John 
durst not land in the Largs in Air shire, as was 
prmected, but put in towards Greenock for in- 
tell ligence, and some meal for their army. 

When they came within musket shot of 
fauid, there appeared a body of horse upon the 
■boM. Sir John having the command, ordered 
ooioael Elpfaiostoun to essay landing with 
•bout twenty men, which was all th&y could 
jMd atoneolbr want of boats; but the thing 
oeing immiolieidile at that place, and the «•- 
lonePsorjmlMg^Jto obey in as far ap 
aaasouable, taldag^llufl to be just the loaiog so 
many meiL be rsfined. 


with about a doaen of men, to attempt to hmd 
in another place near by, which he did under • 
the fire of &e militia, and got safe ashore, and 
into a sort of ditch fur shelter. * The printed 
account abovenamed, bears, * That the militia 

* seeing them ashore, gave over firing, and the 
‘ young laird of Houstoun, and CrawFoidsburn, 

* came up to the m^or, and another with him, 

* and had some conversation, and passed their 
‘ mutual words of honour, to use no hostilities 
‘ till the parley was over. After they 1^ ask- 

* ed some questions at the major, to his great 

* surprize, they discharged their pistols at him, 

* which happily missed him, and he returned 

* his, and killed one of their horses, and wound- 

* ed another. By this time some more men 
‘ were landed to the major's assistance, and 

* those with the first party bckiaved so well, 

< that the militia retired to the face oi an bill 

* opposite to the ships, who fii'ed some guns at 
‘ tnem, which reached so near them, that they 
' retired, and some did not draw bridle till they 

* came to Paisly.* * This is the account given 
in the printed narrative beforomentionc^; 1 
cannot assert it as ceitaiu, and have set it down 
as 1 find it. 

** Having communicated what is above, to a 
worthy gentleman pi'esent at this little scqffle, 
he is pleased to acquaint me, * That the h»i- 
tors of Renfrewshire, formed in a troop under 
the lord Cochran, at the council’s appoint¬ 
ment, were at this time keeping guard at 
Greenock. When Mr. Fullartoiin landed 
near the kirk of Greenock, John Houstoun 
younger of that ilk, lieutenant of the troop, 
and Thoinas Craufoi'd of Crawfordsbum 
elder, quartermaster to it, with some ^ntlc- 
men in com|>any, rode down towards Mr. 
Fullartoun and bis men, who had put up a 
signal for parley; and Houstoun having ex¬ 
postulated with the major on llicir invasion, 
he answered, they were come to their imtivu 
country, for the preservation of the Protestant 
religion, and liberties of their country, and it 
w'as pity such brave gentlemeu shouW 
jiear against them, in tne service of a popfMt 
^tyrant and usurper. Upon which HouStqun 
' aaidl^ was a liar, and aiachaiged hjs pistole 
amod^ them, as did also the rest of the gen¬ 
tlemen with him, and the firtijor and his men 
returned their fire very briskly, but did no 
execution; only Houstouu’s horse heing^ of 
mettle, and unused wifii fire, threw him, 
but be soon iwmounted, and returned to the 


pon their flight, sir John with the rest 
came ashore, and ente^ the town of Greenock, 
and endeavoured to prevail with the inhabitants, 
to Joyn in defence of religion and liberty, fie 
seized about,forty bolls of meal, instead of the 
two hondradibe euri had ordered him to bring 
fhr .the use of the army; and then, upon a fabm 
nlarm, wentoff in the night, and sailed hack to 
Oowal, and there, too late, declared it waa 
fi>ny to attempt the lowlands as yet, they bei^^ 
every where guarded witli soldiers and inilifia. 

^ AUnowtoft totboeaB/vrei to make <ho 
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trtsi btMM hi kif •«n mmtfy; mni 
viMewed l»s defign to attoin|»t Inveraraj, 
Awijpli mm St s Fast disadvaiitag’s. Ac- 
Mnliii|k, lie dirides faie snnU arniv, aiidgpave 
idtoCDe half of it to colonel Rumliold; and sent 
^niito|piiard a pass, by whick the raasquis of 
Atbok mi^t attack him; and likewise to raise 
toe eountry as much as possible: The other 
half lie look with himselt to Inveraray ; but 
to» winds beii^ contrary six or eight days, and 
toe fingkali - Irij^ts being come up, he was 
toceodto shakerhia wsela under the castle of 
AUangto^. There Im took out such arms and 
sMiu^oaas'be at prestMit stood in need of, 
and laid them in toe castle, which he ferti- 
fkd aa well as in so short a time he could, and 
thew ssiffched by land to Inveraray, resolving 
to attack toe marquis of Athole, if his ships 
skoidd get up to iuia» He lek two companies 
of men in toe castie. 

“ Colonel Rumbold, with about five hundred 
men, went and seized toe castle of Ardkinglass; 

• and when the marquis of Athole sent off a large 
fisher-boat full of men, to know toe colonel’s 
numbers and strength, captain Duocanson 
manned out a little fishing-scout, with ten men, 
and chased her within pistol-shot of the town, 
VCTy much to his honour: However, some re- 

S 'ments were ordered from Inveraray, to retake 
e castle of Ardkinglass. 

** But the earl, by this time, was gut up 
with the regiments hc had with him, to Rum- 
bold I and toe enemy finding their mistake, 
made a halt at the head of l^chfiii. Upon 
which the earl himself, with five companies of 
foot, qqd two of horse, went to attack them, 
leaving the rest to be brought up by sir Dun¬ 
can Campbel. The marquis of Athole being 
apprised of this, qent off some of his men in 
boats, to land upon the earl's rere, and cut off 
bis retreat; but sir Duncan prevented that by 
bis seasonable coming up. 

■ ^ Tlpa with the first named companies, 
attogktol to|S first body of the enemy, and en- 
^ tirfly put toeEa.to the^igbtt <Lnd pursued them 
' a good whjk UP 0 sleep lull, till toe ground 
g^w so dflhdvautageous, that bo^w fit to 
spunA A retosat. In this action he bad but one 
man killed, aoiUsevevals of toe enemy were 
,lE(lled:aDd wonoded. 

««Ate tius advatonge toe earl retnnied to 
. toe eastie of Ardkingmss, and dcsigneil neict 
..djagr wsito bis little army totaltock Inveraray, 
wwre toe narquia of Atoole was reclamed five 
toowndetiwg^tp be anse. to&eaii wto scarcely 
ISOto l&et toe king’s frigate and 

men of mar, el towlUBe were coming up pretty 
near toeeoatle of AUangseg, where the earl's 
totpa^wera; aaAsemeof toe gentlemen whp 
fsotod MAcome with toe easi to Ardkk^liBst, 
and had differed with htuaatt akig,toMateae(l 
l».4tnit «U and go do te InwhmdBs Tkaisad 
toisiafcrni niltr finwf fw firr Imem kilitiiiha|h8i 
wse obiigedA»retm«<foteiteie ^At* 
Mgrqpwito 
uai 
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was 1 

^ Thus a second time the earl 
in his desigwiiysm inHerssay, when it hadmeil . 
probably succeeded, thougb toe msr^ ef ^ 
Atliule bad dotiUo' bis mimbers, siaoe a|>OR ^ 
this small mtoe gimt^nutnbeni of the marquMi’f 
mepleRhim. In short every thing went erom 
the eai^’s design, and that when joM shoot to 
be happily executed. 

** When the earl came to Allatigrrg ih 
critical juiwture, he resolved to man oOt four 
priees he bad got at sea, and thirty iarge 
cowans or fisher-boaSs, with tou toousaad nttii 
he had with him, and join hk osm ihsea shipe 
with them, and attack too rnenef wnsthatweiw 
coming op; but anolhor mutiny^was rtiseA 
among the seamen, by^ toose wbo still embar^ 
rassed the earl, so the design was «nlMir 
broke, and the earl foreed into the measnraa of' 
those, wbo, cost wl^at it>speiild, fesetood to bw 
at the lowlands. « 

^'Tbastbecntle of AHangveg was left to 
tbe Laird of Lapoess, wito a sufficient gttriodn, 
and men to guard the sbifW, and the govenm 
ordered, in case be was not able to hmd 
to Uow up the magaztne, and either to draw 
up toe shi^, so as they might be voceveoedf 
.or to sink them. But two ikys after tonenrl 
I wkh toe forces bad left them, the gankim ftir* 
sook aH, being, as they said, in wantef pseak 
sieo, leaving a train of' powder to blow up toe 
castle, and neglecting tbe ships mtiscly; and 
which was worse, they 1^ behuMl ihm^e , 
townrisonem taken at Orkney, wbo bciiiig lofi 
at liberty, immediately atmaiotod cap t ai n ia 
of the firi^ts, who casn iL irooi te in lang boalSi 
discovered the train, and seized ali 
'* No wonder that this vexed the esri, whan' 
toe gacrisoD came.apto him in faiamar^, to* 
ward the head of tbe Gare-lech ; aiidnosv go* 
thing was left him but to march info toe knr^ 
lands, under a thousand disadvantagfea. In.ton 
way they met and defeated several of ton 
enemy’s parties; and such of them who es¬ 
caped, alarmed tbe country before toe earl, 
and hastened up the regolsr forces, acquaintt 
iog them of the road toneaii had tekeu j. ao’ 
that when he croased tbe water of Levis, a 
little above Dumbarton, he found all the kangf’a 
army and militia upon him, treble to him us 
number, and the eaii of Dmnbanunen toeir 


« Hm tonearl of Aigyle todk op a ^ 
which waa inacoemible and safe, but they cottlA 
not stay in k for want of prorisiaik By toeir 
misenibla divishma they lost another oppor- 
tiimty here, to have fought a part of their 
enemies beftii»geDera;l, cannon,nraiDniiiDilioii 
were come tip. This wiajmstod by tiie earl, 
butbe-was over-niUalt When all toe king’s 
army wasooaoeuiKaiHltoay arastekbor da^ 
die, the eail oaUs M seaned of war. 

^ <>l%etoitoefthegentlaminwmtorMi^ 
hig fay toe enemy, and totting toem fallv.^ 
toeir rere, which inthef 
eiffh Jirmili^^bavo ' 
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Tbeearl and AyU^ wei^ for engagriii^ know- 
in^r iodeed they were treble their noniber, but 
that likewiae they wanted notlriends among 
/tbeia. -. Thin- was violently opposed hy the 
^b^aide, ao perfectly impracticable* Kum- 
ilSlitliiodmted their heats, and a night attack 
aria agveed upon ; but the earl was again over- 
ffllflft anAhalbed in that also^ so.tliat it epded 
; In A tetiniitt to CUas^w, or Both wel-bridge\ and 
no tDWgrds the south. 

« ** Accordingly Ares Were kindled, and men 
left wi^ them, which took so well, that tliey 
all pretty well betwixt the enemy and 
Gl^gow. Several of their ow'n number gave 
them false alarms, pretending to see parties 
marching towards them, and such like imagi- 
natious* Sir John JCochran is charged io the 
' printed account, as. being very instrumental in 
discouraging tlie men, .gnd pissing them to 
sipairate and flee; bow truly, I am not at this 
dnlaisce to determine... 

•. But it is certain enough, their guides mis¬ 
guided them, and carried them near four miles 
libout, and ins^ad of leading them to Glasgow, 
htought them down upon Kilpatriok ; and 
the Varlin the Ibrccited Hints, says, he was a 
milcia the dark beibre he perceived the cheat, 
and could neither help it, gor perswane them 
JO,halt, to draw up, so that tlieir retreat turued 
ae^afopt. {le stayed in the rere, and sent 
^Rnmhold to the van to stop them, hut, says he, 
it was uKmossible, and coucludes, so 1 was lelt 
.^cesssTHy to be taken. 

^ f - Kilpatrick a few of them put a militia 

^Company to fligltt, and hud it been possihte to 
have rallied aJieir scattered f<»rces, they iniglit 
have got out of the reach of the enemy ; put 
that Was impracticable, when a good many of 
themselves urged separating and fleeing. 

^ ^*.8ir John Cochran, sir Patrick IInine, luid 
pome othgr gentlemen went straight to Clyde, 
and would pot .so much as stay to reason the 
matter with tny lord Aigyle. They were re< 
neived vitli the, fire or some of the militia 
home, whan they came to the other side. The 
, lldlid ofl^pness, the laird of Barbreck, with a 
,ihw soldiery, coming up in another boat, fired 
militia, and obliged tlieui to bear oil*with 
eomc kiss, and having got ashore, tliey joyned 
.thereat, and were pursued for sometime by 
two troops of militia, commatidcd by captain 
GJellan of Fasken. At length a scu^e hap¬ 
pened near Muirdy ke, in Loch winnioch, wliere#! 
in oa^oClellan and some otlicrs wmkilled,' 
: imd the laird of Blair, (other accounts muke it 
^ jir.Adam Blair of Carberry,) with some others, 
W^mied. Upon the other sidei a gendennm 
gf name of* Campbel was. killed, ahd ttiu.ior 
Httoderaourtand Mr. Archer (of whom' dfu r- 
|vevds)4rae e^re woui^l. , . 

Haviiig, ftivfia this account of what passed 
IJpllaud, belure 1 
eiit|W4ipQD.tiM.4£^^^ personal imsfortum let 
stilyoyito otlier hints*coticcm- 

J|g this attempt, end pttrticulariy the encounter 
Muirdyke, from a. narrative come to^tny 
6 aDd> since i wrote what, is above, written, by 


a person of goodteputation yet alive, who came 
over with the earl, end was present at the 
Muirdyke encounter. * When we-set sail from 
MIollaDd,.we w'ere not aliove thrdb hundred' 
1^Allien in all, bjuthad our three ships laden with 
‘ good arms and ammuiiition. We had a quick 
^ passage/but came to tlie wrong place of the 
‘ kingdom, Orkney, where two of our men 

* wera token. When we came about to the 
' rarl’s country, a good many highlanders 

* joyned us. Upon notice of an English man 
, of war in pursuit of us, we went down a little- 
^ creek to the castle of Allangreg, where we 
‘ lodged all our arms and provisions, and built 

* a fort on tlie west side of the castle, and 

* planted some cunuon, in case the frigate should' 
*comcdov\Q. Wc leflan humlred and fifty 

* men there, and went in quest of the marquia 

* of A thole’s iuen,who constantly fled from us. 

* Thus we were taken up several days: mean 

* while the frigates came down upon the castle, 

‘ which our men could not defend, and were 
‘ forced to quit it, Iftying a train to blow all up, 

‘ which inii^ave, and all fell into the enemy’s- 
‘hand. 

** This mightily discouraged the carle, and 

* we left pursuing Atholc’s men, and marched 
^ to the lowlands, hoping our numbers woidd 

* increase. When at uiglU we were setting 
’ ‘ our watches, a party of the king’s troops ap-" 

* peared, so that insteml of getting rest, we 

* marched all night towards Glasgow; and 
‘ after we had sent out for provision, which we 
‘ very iniicli wanted, the whole of the king’s 
^ nriiiy appeared; so we drew up on a Muir 

* side, there being a water betwixt us and them, 

* being firmly resolved to fight them, though 
' much inferior in numbers; but they never 

* approached us all that day. At night wc 

< mavched off, leaving great flres in our former 

* camp, aud our leaders mistaking the way, led us 

* into a moss, which quite disordered us, so that 

* though we were a good army at night, there 

* were not five hundred of us together in the 

* morning. Our discoura^meifts bdinggi^at, 

* multitudes, and Ruinbold, and toany brave 

* men who had no mind to part mfh us, lost 
‘ tlieir waJR»' Those who kej^-tog^er came to 
‘ Kiipatrfck. We crossed Clyde, where was a 
‘ troop of militia horse, which siwJohn Coe|iriin 

* and Polwart soon defeated, and made them run 
‘ more than a mile before they halted : So we 

* sent the boat to and again, till we brought 

< over an hundred and fifty men, and the earl 

* with the rest refused to come over. On the 

< south side of Clyde we refreshed ouiselves 

* wifli some provisioD, in a ^ntlemtoi’s bouse 

< at' ihd water side, wbi^ had been de- 

< signed for the king’s forces, and indeed we 
Vneeded it, for some of us had tasted little these 
^three days, then we resolved to march m n 
<. 1 ) 0 ^ south to England. 

! Wt ,the militia troops we had chaqed frqoi 
^ the witter side, had got two ottiers joymed 

< them, end came toward us, which madk lui 

* alter our rout. Bir 'John Cochran divided us 
‘4nto three eoropanies, one he commanded 
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' bimself', Polwart th^ other, wl major Uen- 

* dersoti the third. We,went to attack the mi- 
^ litia, who fled, and we saw no mure of tKein 
^ till the afternoon. Two^ troops commanded 

* by captain Clellan, and 'my lord Rosa, with 
*■ some militia, came near us, who now were 

* decreased to about seventy, and attacked us; 
‘ we stood oiir ground, and bad Mr. Thomas 

* Archer wouneWd, A treaty was begun, and 

* they o(rei*ed quaiters, which u e refused, and 
( got into a little fold-dyke, which was a kimi 

of defence unto us. There they made a furious 
‘ attack upon us, wherein captain Clellan was 
killed, and renewed their attack, wherein we 

* were told my lord Ross was in hazard; and 
^ifhebadnot had harness, would have been 
^ killed, as several others were. Wo had one 

man killed, and two w ounded ; and sir John 
^ Cochran had two shots, which lighted on bis 

< buircoat, and smarted much, hut did not 

< pierce it. After this, tlic enemy retiretl a 
‘ little, and i^orapossed us round at some dis- 
•< tanee, which gave me (says the writer) op- 
‘ portuiiity to observe Mr. Archer lying, who 

< was extremely weakened by liis bleeding. He 

* was carried into the Herd’s house, where the 

< enemy afterward found him, s^ he was taken 

< into Edinburgh. ‘ 

* When night came, sir Joip^dered us to 

< inarch out from the fold we w^ejn, in acloso 
‘ body, and endeavour to force our way through 

* them, apprehending they resohed to guard us 
^ in till more forces should come up. Rut we 

* found them retired to Kiimarnock, and so 
‘ after stay lug about a day’s time together, in 
‘ a tenant’s house of sir John Cochran his fa- 

* tiuT, and upon hearing that the earl of Argyle 

< was taken, sir John distnissed us, and we se- 

* parated, uiid shiflked for ourselves the best 

* way we could.’ 

Hereupon king James published the follow¬ 
ing Proclamation : 


in England $ they, pursuant to tbeir^^i^ \ 
ahd wiqked plots and designs, havingflnMi 
in some of our western and highland MftiMliiii 
and there jitlla^d and harassed our 
for a considerwle space bygone; and noit^ 
after aU their desperate endeavours, it havifi|^ 
pleased Almighty God to give our forces tlint 
good succ^s oyer these our enemies, an fa 
defeat and totally ront them, many of whoM 
chief ringleaders are nowtaken» and parfet«> 
cularly the said arch traitor Archibald Cainp^ 
hel, Riimhold the malster, John Ayltef, called 
colonel Ay lief, (which last," out of the terror 
of bis atrocious guilt and despaiui endeavwrod 
to kill liimself idler he was tnkeii| by 
himself a wound in theMfy with# knife,/« 
the prison of our burgh of Glasgow) and 
many others: and *rKhereas there are sei^eral 
of that hellish crew not yot taken, who mf * 
skulk and lurk in this our realro, with ^eso 
of their party , and ho sheltered by disaltetod 
persons; and we, being'eesolfed to nnss^tO 
and puisne those execrable rebels and traitors, 
unlit they be apprehended sad. biwtight t# 
condign punishment, do hereby, with the-adi- 
vice of cur privy council, require aod 
mand all our goo<l and loving subjectsi and 
particularly all our sherifls and other mdgis** 
ti ates, and the offioei'a of our standmg forces 
and militia, to use their utmost endeavoura. 
for apprehending the said rebels and traitors, 
and bringing them to justice; ami for that 
eflect, to convocate our lieges, and u««eaH 
other warlike force against them': «iid/ for 
their enoourageroent, we hereby not only 
ihdenmity and fully pardon them of any 
blood, slaughter, mutilation, Are-raising, or 
such like incon\eriiencics, ivhich may tall Out 
in this our service; but we do hereby pro^ 
niise and assurq any person nr persons, who 
shall apprehend the persons underwritten, 
dead or alive, or disi^over them so as they 
may he apprehended, the rewaiids ibUowiii|f, 
viz. For John Cochran, sometime called sic 


PROCLAMATION against Traitors and 
FoGiTivEa, June S4,’ 1685. 

‘ James, by the graao>of God) of'Great 

* Britain, France, Ireland, deteMer of the 

‘ ihuli: To ^ Macers 

< of our privy council or messengers at arms, 

* oui* shcrifs in that part, conjunctly and se- 

* verally, specially constitute, greeting: tbras- 
‘ much as ArcbUiald Caiupbel, late earl of Ar- 

* gyle, (that arch aud hereditary traitor) hav- 

* ing^ w'itb some other his accomplices and as- 

* sociates, both of this aqd other nations, com- 
bined together to disturb our government, 

* and 1 he peace and tranquillity oi this our aa- 

* oiciit kingdom, and having associated to 

* themselves the vile and sacrilegious nmr- 

* derersof James late archbishop of 9t. ,An- 

* drews, and even that bloody miscreant Bura- 

* bold' the malster, who was to have embrued 

< his hands in the sacred, blood of our deamt 
brother, and to liave.becii tke. pribcipail'actor 

* of that hellishjragedy, designed attheByb 


John Cochran of Ochiltree, Patrick Huihe, 
sometime called sir Patrick Hume«f Polwart, 
tbrteited traitora, Archibald Catnpbe], son to 
the lord Neil Gampbel, Charles and John 
Campbels, sons to the said arcb traitm* Archi¬ 
bald Campbel,-Pringle of Torwoodloe, 

sir Duncan Campbel of Auchinbreck, and 
each of them, the sum of eighteen bundnd 

merks Scots mon^;-Denholm of West- 

shiels, and —Balibur, and —Flemii^, 
morderei-s aind assassines of the said late ^rch- * 
bishoD of St. Andrews, William I0l^e1aiid, 

calieu captain Cleveland, and -- Stnart 

younger of Cultncss, gmndcliild to sir James 
&uart, sometime provost of Edinburgh, and 
each of them, one tliohsand iqerks money 

Ibresaid; ,for-Wisheart nia.ster of one 

of the ships who came alongst-with the said 
arch traitor Arch. Campbel, 500 merks, mui 
tor every fanatical preacher who was with .Iho 
said rebels, 10 (K) merks money tbresaidL Ajn4 
we faithcr declare, that if any of our 
shidl be so desperately wick^i as to hairoo||r> 
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met, tatertam, mtereommntte, ooinrerte. 
ooitMii|H»d witli, m^iskolhtt any of the oaia 
- piroana^ any maMnfer^way, or shall not ffi?e 

< itoteHigeiiea of them, or shall not give their 

* amnitaBOQ nMnfit them, that th^ shall be 

* hoMen, veimle, treated, and demean^ art and 

* jmrt tof^ and aceessorv to the said horrid 

* dime ^'treason and r^ellion against us, a&d 

* edr roja! government, with the utmost Seve- 

* 1 ^ of law. And generally, we hereby pro- 

* tribitmid di8cli«*iige all oiirsut^ts, from har- 

* bouriog, resetting, lodging, or entertahnag 

* any periMns whatsoever, unless they have a 

* pad from these authorieed by our former 

* prodamations to grant the sanne, as they will 
^ answer at thoir hisbest pent. And that this 
^ our pleasure mayknown to all our lieges, 

^ our will is, and We ot^rge you strictly and 

* oocimaod, that incoiitment, these our letters 

* seen, ye pass to the market-cross of Edin- 

* borgh, LinlilibgoW, Stirling, Lanerk, Air, 

* Renfip^, Rutbeigteo,Glasgow, Irwin, Dum- 

* hartban, Wigtonn, Kirkcudbright, Dumfries, 

^ Iniipenri^, and alt the other market-crosses 
^ sf the bcM bargbs of the shires of this king- 

* dom, and there, by open proclamation, in our 

* maJ name and authority, make publication 
^ of our pleasure iii the premisses. And we 

* further hereby reoomittend to the right re- 
** varend oar archbishops and bishops, that they 
^ cause this oar royal proclamation be read 

* from the pulpits, by the ministers of the se- 
^ verai parishes in their dioceses, respective, 

* npoB ue first Lord*8«day after the same shall 
be delivered to them; r^uiring hereby all 

* our sherifTs, to cause publish'and deliver this 

* our prodamation in manner above said, iin- 

* tnedialely after the same comes to their hands, 

< as they will answer the contrary at their 
highest peril. 

* Given under our signet, at Edinburgh, the 
* 2ith day of June, 1685, and of our 
reign the first year. 

^ Per actum Dominomtn Secreti Oonedn. 

* Gol. Mackensib, G1. Seer. Concilii. 
< God save I3ie King.* 

**Codimn had a rich father, theearlofDun- 
donald; and he ofiered the priests 5,000/. to 
SMve his son. They wanted a stock ^ money 
for managing their designs: so they interposed 
so effeduanyj that the bargain Was made. 
]IEtot, to cover it, Cochran pentioned the coun¬ 
cil th^ he might be sent to the king, for he 
ImmI smbd secrets of g^reat importance, which 
were not fit to be commnnicated to any but to 
tfawkiog himself. He was npon that hmUght 
lip to London; and, after he had been for Sbme 
dime to private With the king, the matters be 
told drsewreml were said to be of such im- 
poftaaoa^ that to consideration of that the king 
pavdnnbd'fiild* ft was said, he had discovelnid 
eH dtotontwsdlitfoiivwith the Elector of Bran- 
V dtonburgh, raid Bto FrioUe of Oiaoge. But 
ahb wea a prelSMsO only givdil ottt to OoAceal 
fihs bargain, the pnneo toto ton ht had 


never once seen hhn. TbeaeOret ofthMoami 
to be known soon after.” BaiweL' 

1 know not what were the transactions of 
lord Mcivile in the interval between his esoap* 
ing to Holland and the Revolution. 1 do not 
find that he partook in the enterniw of Ar* 
gyle: his name is not inentioDea among the 
persons attending the Council held at Amster¬ 
dam, April 17, 1685; nor do I perceive it 
among those of the nobility, who on March 
16, 1689, subscribed the * Declaration of the 
Estates* concerning king JaraesVi Letter. Ho 
was king William*8 commissioner in the 2d 
and Sd sessions, 1690, of that king’s Ist parlia¬ 
ment, but soon displaced to concilmto the fa¬ 
vour of the Episcopaliaus. See 4 Laing, 235. 

The following are the Declarations men¬ 
tioned by Wodrow : 

i 

DECLARATION of the Earl or Argyu, 
WITH THE Noblemen, Gentlemen, 6cc. 1685. 

They must be altogether strangers, or very 
little concerned in the Christian worid, who 
(after all thai^a nations and churches about 
have seen, Lord’s mighty hand and 

stretched out «rm, in the late wars betaixt 
kii^ Charles I. and bis people and parliaments 
of Scotland, England and Ireland, against the 
then coDspirings of popery and t^Tanoy, to the 
ruin of true religion and liberty, the wondCTfnl 
advancement of the gospel and kingdom of our 
Lori Jesus within these kingdoms, that there¬ 
upon ensued, with the general refreshment, my 
and security of all the protestant churches 
abroad, that tbcoce redounded, and the no less 
rooted and firm loyalty of the same people, 
who, notwitbstandingof their long, bloody and 
fatal contendings with the father, did yet, upon 
reasonable, fair and just treaties concluded 
with all the assurance that either religion, 
honour, or gratitude could promise, call hack 
and restore Ciiarles 11. his son, to his throne 
and empire), are not fully convinced and satts- 
fied, that, considering the per^tual contra- 
dictings £2>unteraci2bgs of all these sacred 
and solemh engagements, that immediately, 
and ever since have been practised, the whole 
reign of the aforesaid Cbaries II. (through the 
siiustroQB and subtil influences of a wicked and 
popish party, now manifestly discovered), was 
a constant and uniform course of perjury, 
apostacy and violence, b^im with open re¬ 
bellion kgainst God, the rescinding not only of 
pariioular laws, but by an unparalleled, most 
unpulitick and pernicious device of whole un- 
escepfionable' parliaments, for tbs space of 
twenty seven years preceding, notwithstanding 
holih our religion and liberties were therein exr 
presdiy. lastly <md w^l) provided for, and the 
cruel Aedding of the best protestapt blood, ip 
the most upjust mcecation of the late marqtiia 
of Aiwyie, and many other worthies contiury 
to all law and rosspn, carried on by the unithig 
and costing onf of nhora^Ailw And pious 
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pston, mid sefttteringf and dhonpatingf mare pac1idiig« ooaeaionabl/ikroros^gT, pmaimmtti* 
true flocks and followers of Christ^ than was di6c1im|^gji and iiwlent baffling them M 
done in most of the ten primitive per-ecutions, pleasure. / 

add the deluging of these lands with all Tbeexaltiimoftm king's supremacy, note 
villaliams debaucheries and abominable lioen- the colour or his ttctended ngUtana Mwer, 
eiousness, to the very profligating of conscience, about tbe eitemaygoi^amment and policy of 
morality and common honesty from among the chiircb, to an ixprcfls and absolute power 
men, and thence forward accomplished by a' of enacting and wtuting in all church-meet- 
most unrelenting persecution, and oppression ings and matter, as be, in his wisdom, shall 
of the generality of God’s people, in their think fit, a rea^ and prepared tool to bring us 
consciences, persons and estates, with vexations back, not only m popery, but to paganism, 
and rigonrs almost incredible, and that for no The stranj^ perversion of the high trust of 
other reason, but because they could not the militiaf committed to bis majesty expressly 
actively comply with these notorious perfidies, for Uie piotection of good subjects, end tho 
and the inanirold profanation*^ and mischiefs assistance of all our protestaut friends abroad, 
wherewith they ai*c attended. only to the invading and opprossii^, by law- 

But this hellisli mystery of antichristian less hosts of the worrt, both of Highiandarii 
inupiity and arbitrary tyranny, imposing upon and Ijowlanders, ih times of profound peaos^ 
many at home, too willing, through their love the best parts cf the kingdom, purposely ta 
of ease, to be abused, and deluding the pro- ruine them, because Jtoo protestaut, by fime 
tmtant churches abroad (in that woful and quarter, and other illegal exactions, and the 
visible indifferonce that every where reigns) by making war most causdOidy and obstinately 
the vain pretext oi the mere notion of oiir courts against the states of the United Netberiands, 
empty and simulate protestant profession, our best neighbours, and the strongest bulwark 
having of a long time, under the late king, of the protestant interest, 
made most remarkable advances in the follow- The forcing of poor people, by the extroiua 
ing particulars, and tnan> more that might be rigours of exorbitant finings, impmuingS^ 
ennmerated, all too evidently seen, and heavily beatings, stigroatUdi^gs,spoiling^ banisliinemm 
felt, to neS^ any explicite proof or demon- and other violences, ifor the simple cause of 
strution. nonconf ormlw, to take arms in their own de^ ' 

As Ibio. Not only in the abovementioned fence, as at Pentland and Bothwel-bridge, and 
open and avowed revolting from God, by then demeaning and executing them, what in 
breach of sworn treaties, covenants and coro- fields, what on scaflblds, as the most dcspeinta 
nation oaths, and slightieg and despising s|)ou- of traitors, and, at the same time, involving * 
taneo( <( proinists and proclamations, the over- whole countries, upon the most slender and 
turning the viry foundations of parliaments, alisurd pretexts of inevitable intercommunings 
and ranvorsing, at one Mow, our best and roost and reset, both in their crimes and nunishments.* 
Icgol establishments; the ungrate, as well as The setting up the roost violent and ob- 
uiijUKt putting to death of most innocent and noxious of men to be ministers of the law, and 
faithful men, upon alisurd pretences, canvellcd pocking juries' and assizes most partially foi; 
by the laws and customs of nations, and that their worst ends. 

in the time of God's greatest indulgence to- The straining, slretching and wresting of 
wards the authors; the desolating of the law, not only in prejudice of every one sus- 
churches, and changing of the ordinances of pected to be disafiecteil to their evil courses, but 
God, for sotting up the frh'olous and super- the violap'on of all right, for spoiling and 
stitious inventions or men, the countenancing robbing cities and incorporations of their an- 
atid encouraging all viqe^iid profanity, and cient and undoubted privileges, 
the violent and grievous persecufl^ of all The transiiorting of freemen, as slaves, to 
conscience and conscientious men. foreign plantations, for not making faith to an** 

But next, andlfhore particularly, in the con- swer (aWnst law) guper inquirendis,^ as also 
niWng at papists their meetings and idolatrous for not delating men upon oath (aocoidiog to • 
masse s, wlide, in the mean time, all protestant moii(t impious law lately made a^inst nonooa- 
uoDconforinists are persecuted with eniUess formistsj in matters, wnerein the party, put to 
severities. ' swear, judges them to be in their duty, sad 

The raising, keeping up and increasing of without exception of his nearest relations, 
standing forces, the very Dane of all civil and The arbitrary imprisonings and detaining of 
lawful government, and that without any other free subjects, without eiUier bringing them to 
measute, save what the indigence of court trial, or allowing them any hearing, 
luxury and profusioiwdid necessarily put unto The torturing of several persons, even five 
it: times more, of conseientioiis nonconformiste 

The declarii^ and appointing all judges and within these twenty yean, than of all sorts uf 
officers to enjoy their places only during felons aud malefa^n in Scotland these ben- 
pleasure, on purpose to make them more suppte dred years by past, and that without either 
and compliant to all their master’s designs. jest previous grounds, regsrding of legal me* 

The abusing of the great trust of calling thods, or observing the measures of ooraanmi 

and dissolving parliaments, the mast high SM huma^ib'* ^ 

necessary coarto of the kingdoms, 1^ imqaous l%e cuciiing of promises of toaemniiy, aiiil 
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all men, and liis licnsanry found and declared 
bya^raudjury, and exiiresj,ly smijmsed by a& 
exception in his fa?v'Ours, ooiiiiiiucil in an act of 
parliament and that now he goes openly to 
the Mass, and raarclies in solemn pro^ssious 
to the hoiTor of all good Prolestant subjects. . 

The loosing and exempting the king’s sous 
and brothers fi-oui what themselve!i conceived 
to be the best fence, and greatest security for 
the Protestant religion. 

The imposing and pressing of oaths, without 
law, manifestly contradictory, and that by ter- 
rilde lucuacingfi, violent beatings, rigorous iin- 
prisonings, and irreligious swearings, no Jess 
barbarous than what was practised by the 
Spaniards in christianizing the wild Indians. 

The eating up of men by free quarters, or 
otlicrwise falling on llicm by doivaright \ io- 
lence, as driving with drawn swords, to con¬ 
strain them to hear, whom they, in their con¬ 
science, juilged iirisent and uncalled (mrales, to 
the eftaciiig of all conscience, and open scorn 
of God, and that pure and free religion which 
he only accepts. 

The compelling the heritors of shires to 
sess tliomsolvcs and the free subjects within 
their hounds, a thing cx[nesly denied by law 
to the king himself, and only reserved to par¬ 
liaments. . , , . • 

The sorning upon, harassing and destroying 
the best parts of the eoiiutry by four extraor¬ 
dinary circuits upon one and tlic same subject 
of Bothwel-bridge, on purpose, as it were, to 
justify his highness’s judgment to his late ma¬ 
jesty, that it would not he? well with Scotland 
until the South of Forth (the better and inoio 
substantial half ot‘ that kingdom) were tiirueil 
to a hunting held. And to verily the late chan¬ 
cellor, the earl of Aberdeen, his affirmation at 
the council-board, that there was not a loyal 
subject westward of the rastle of Edinburg li. 

The iiulustrious stifling, hindwing and elud¬ 
ing the detection of all Popish Plots. 

"’fhe shamming of mock plots upon good 
Protestants. , * 

Tlic suborning of witnesses, hounding out 
and encouraging of assassines to murder and 
cut the tbfoats of hoi'iiest men. 

And generally in the studied and •constant 
ensnaring, or ruining, upott^every shadow ol 
pretence, all esteemed cither fixed to the 1 1 ’O- 
testant intei'esl, or well allected to their coun¬ 
try’s liberty. 

This wicked mystery, we say, and conspiracy 
of popery and tyranny, inseparably twisted 
both in experience and reason in all tlieir at¬ 
tempts, upon tliese great and mighty nations, 
80 unanimously united, and firmly fixed in 
their contrary profession rights, and liberties, 
having made so great progress by the steiis 
abovementiODcd, is now at length evidently 
disclosed, revealed, and, brought to full matu¬ 
rity, by the most suspicious (though withal 
mofit ingrate) cutting off of the late king, as 
having indeed very unhnjipily acted all that 
part of which the conspirators did judge him 
capable. The ascending of Janies duke of 


*he public faith interpot^, for that effect volun 
tary .Confessions of sone, as of 31 v*, James 
Ulitchel, &c. and then tjpt only .retracting and 
disowning Uie pnnnise and condition upon 
4Mithj in face of the Jnstnocourt, but iarther, 
witnessing the conl'ession to the poor man s 
condemnation, notwitlislarding the books^ of 
^souncUt coutaining the hvesaid indemnity, 
were produced and laid open before, and at the 
very time of ibeir swearing: Like as, of late, 
aftCT most cruel and exquisite tortures prac- 
.tised upon Mr. Spence and Mr. Carsiairs, and 
a full and ample promise tbereafier made them, 
with an act upon it, that neither they, nor 
their evidence ^ould ever be made use of to 
their, or to any other mens hurt, they never¬ 
theless cause pimluce, and do sustain Mr. .Car- 
stairs’s deposition against Bail^ of Jerviswowl, 
for an adminicle or aid to their lame ana de¬ 
fective probation. 

The making meui offemlers, yea, traitars for 
words, and these true, fair and innoceijli ; as 
the earl of Argyle for declaring before the 
council after leave given, and with submission, 
and only for exoncring his own couscieucc, 
that he believed, the parliament intended no 
contradiction in the test, and therefore was 
willing to take it in tlieir aeiise, viz, for secur¬ 
ing the Protestant religion, and that he did not 
thereby mean to bind up himself from endea¬ 
vouring lawfully, in church and state, what 
religion and loyalty might oblige and allow 
him do'; for which word.s nevcrtlielcss be Ava.s 
triwl and condeiuncd, as a traitor, in the loss ot 
his lilc, lauds and goods, and stands de Jucto 
deprived of both lands and goods, having only 
, saved his life, in the extremity, by a gracious 
providential escape. 

Tbe rritcH executing to the death of several 
hundreds within these twenty years, besides 
many hundreds more, that have either fullcii 
2h the fields, or been made to perish in their 
imprisonments, or transjioilations, and that for 
the alone cause, or on tbe occasion of their 
conscientious nonconforming: and some of 
them (of which number several poor women) 
for their bare opinion about the king’s breach 
of trust never before by them vcnte.d, but sim¬ 
ply declared upon examination, and most part 
of them dispatched with that barbarous inhu¬ 
manity, as that (after no better example than 
that of tlie bloody duke of Alva) they were, 
by beating of drums, liindred to speak to the 
people their last and dying words; and some 
^ of them, contrary to tlie perpetual custom of 
^cotiaud, and all the forms used in the Christian 
world, and as of it had been on d^ign to destrov 
both ffieir souls and bodies, tried, sentenced, 
and put to death in one day, yea, the time and 
hour of their death industriously concealed 
ftxim them, that they might be cut ofi' by a 
mm mgrtal surprise. 

The ^oodeoining some to death, others to 
boring tongues, ai.d fining mouv 

inmost exoifiUaai sums, even to 100,000 ^undir 
dferling, for (^ling tbe di^ of York a Papist, 
notwiffistaiidiiig notoriely of. the matter tp | 
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York, a notoinoii!;' apostate, aad bi^»t Papiot, 
to tbe tlirofie, notwitlistanfling' liis bein^ thrice 
exctiidevi by the corntnons of Kn;*^Jand ; and 
that he neither hath given, nor can give, with¬ 
out an hYpocritical and dainiiiitg cheat, repiig- 
iiaiit to Tiis profession,^ and contemptible to all 
iogennons men, the oath and security indis¬ 
pensably requireil of him, liefore and* at his 
entry to the government. Jam. 6, p. 1. c. 8, 
the aiqfroachiijg of two parliaments both called 
by him, one in Scotland by his own vigilant 
pnividence, (in procuring it to be enacted ki 
the Inst parliament held by him in that king¬ 
dom, that for the future, not only all members 
of purl lament, but also all their electors should 
take that contradictory and irnllgious oath, 
commonly called the test, which no man own¬ 
ing conscience, or caring for any religion, can 
possibly approve) long since prepared for all his 
pleasure. And the other in England packt, 
caballed, and returned by all the arts and me¬ 
thods iliat either frand or injiis^M could in¬ 
vent, to render it pliable to his inmtions ; and 
which no doubt lie will cajol with all the fair 
promises, and large offers of laws, that can be 
desired for securing both religion 

and their liberties^ providinbut give 
money, which ansviers all things, and w'hich 
will as assuredly frustra|e and raanme all their 
vntn cautions. The pursuiitf 
Me malice, even wtthou^ Jjiffnds of the 
kingdoms, and in all foreigriV'|MKiif all honest 
im^n, escaped for their that cither by 

public addresses or private vgteu ces, so that 
they are necessarily rcduce<r|yfbat fatal di¬ 
lemma, cither to do, or die. Tl)e enlcriijg 
into; and entertaining more close coiTcs- 
pondenecs tliun at any time before, with Po¬ 
pish ]H'inccs and states, especially the king of 
France, a most notocious enemy l»oth of the 
true religion and liberty of mankind. And 
lastly by all that may be already seen in the 
changes and alterations he hath lately mude*, 
and that for hereafter may be apprehended 
from a false and blooily religion, always hreatli- 
irig forth, and practising fire and faggot, min¬ 
ders an4 massacres, and yjrovoked and enraged 
mind, possessing and rcig^Smg in tte hmst ijc- 
termined of princes, unipiestionahly capable, 
and ready to cxetTile all these bloody cruelties. 

Which things being all of them either pal¬ 
pable perversions or utterly inconsistent wlfli 
the true and great ends of gtwerninent, render¬ 
ing Our common-wealth our common cala- 
nuty, and him who pretends to lie its protector, 
its most hostile enemy, and consequently im- 
)K)rtiiig no less than a total dissolution of all 
the bonds of subjection, which the rulers have 
first so wickedly broke and cut asunder; and 
the Ukerating and allowing all distressed sub¬ 
jects, tvhetlier those alreimy overwhelmed by, 
01 * who may justly for hereafter fear to be in¬ 
volved in these miseries, that undoubted right 
and pow'er, which both God and nature, with 
common reason, and the constant custom of all 
nations have given us, for rccoverfiig, defend¬ 
ing, and maintaining our lives andliMrtias, and 


above all, the inestimable blessin.of our pi^ 
religion, to the effect that the ^ pure reli¬ 
gion, with our just rights and lib^ies, so va¬ 
liantly asserted by our ancestorbuiav be bf 
us faithfully traiisinittcd to our |io8irii]cg, ^ ^ 

We have been, and are oblige and con¬ 
strainedly extreme necessity, and f* common 
safety (the supreme laws) to take n jygt and 
necessary arms hi the name and great 

God, and the confidence of his mercy aaai^i. 
ance, for our ow'n and our country’s rei|* from 
the aforesaid most grievous and inU>tol||ie ty-^ 
raiinies and oppressions, the defence -^re-es- 
talilishment of* tbe true and pore Christli < 
gion, commonly called Prtf.estant,in op^|io,i^' 
to that anti-cbristian Roman religion on,, 
monly called Papistical, and the reuoveKnnd 
re-establishment of all our just rights,iib^^ 
and privileges, According as we stand ill|g.^ 
pensably obliged thereto, both before God jd 
men; and that against tto' said James o-e 
of York, and all other hts accomplioea^ tp 
most unnatural and wicked enemies dff c 
pressors. 

Desiring in tbe first place to be deeply hnw 
bled each of us before Ood, for our manifot 
sins and provocations, expecially our fthe^ 
beartedness, and unsleadfostness in,*and revott- 
ings from our great and manifold engagementa 
to him, that tdone have brought upon us all 
these sad mischiefs, earnestly, and* with our 
whde hearts supplicating, that be would oeaSe 
from bis ahger, cause his face to shine upon os, ^ 
and save nsYor his own name's sake. 

And in the next place declaring, likeas we 
hereby expressly declare, that our sincere and 
single ends and designs in this our undertaking, 
are first, the restoring and settling of the afore¬ 
said true, reformed, Protestant religion, in ha 
power and purity ; and with such a just com¬ 
prehension of ptire Christian charity, as may 
through the good hand of our God upon ns, wt 
truly satisfy ing to all that fear him, and love our 
i [jortl Jesus Christ in sincerity, renouncing and 
I detesting as well inqiosings as errors, in alt 
I matters of conscience, and trusting that, after 
tiie many teaching e-xperiences we have had, 
we sliall be for hereafter preserved from all un¬ 
happy misunderstandings; hut rather through 
the spirit of truth, love, and peace, graiciouuy 
led into all tbe paths thereof. 

2dly, The su[ipres.siou and perpetual exdu- 
sion of antichristian Popery, witlt all its idola¬ 
trous Superstitions and falsehoods, as ali^ its 
must bitter root and offspring, Prelacy, wm {Is 
new and wicked head the Supremacy, and all 
their abuses, that so nOt only the gospel and 
work of G'mI may he revived in th^e lands, 
but also all the churches of Christ abroad 
thereby refreshed and sti^engthencd. 

And 3dly, The restoring of all men to their 
just rights and liberties, especially therecom- 
penstng of all sufferers, whether unto blood, or 
loss of liberty and goods, the relief of such 
who are in present distress, the^'removing of 
all oppression, and establishing such righted* 
laws and methods of government, as ntay be - 
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' fflibftly «iBd|u*op^ With 

i mi 

i af Wf .fHirpese and bape to acr 
rb the preseoee of our 
I bii blessim? upon uf, so we 
f and resoWed, that they be all 
‘fected by a tm, tiilJ, jaat« and 
ative of all the piwaent un * 
i such as sliall bereato sinoerelv 
i part with us; mi that in such 
' ways, as God by his good provi- 
^dIv happily direotaud conduct 
‘ daring ama protesting further, that 
I have h^i, and are the isaoi^t per* 
bery, and tabehood of our adver- 
pt mfy in their treaties and eevenants, 
hui ^ in their pardona» tndeflaoities, and in- 
dulgfPeSy as that they leave no gi-ound or 
teWe aeannuMse of^th and trust to be given 
to t|F 9 viU never enter info any. terms of 
, ti*eai|le%.iW conditions with them, 
igreatendn^of this uttdevtafcing; but 
I OQAtraryi prosecute the same with all 
refyf constancy, and vigour, without any se- 
p^ltUHi, divisMO, or bacfcdrawiog. uaid they 
b^erfeetly and finally obtjsiiied. UpoQwhkm 
imiSf aad lor which ends abovementjoned, 
f not aa^ hereby most mneevely and firmly 
ptest and declare, as in the presence of God, 
itantly and pmpetnaUy to adhere, to asaiat, 
nmiatam one aamte to the attermost, 
baUrdeadly; but ilo moreover, freely and 
f feaDbaand engage oursdvea, to ooun- 
i and concur wiw all our persequtod and 
IvmQsmi brethren and friends, in England and 
i Isemnd, who, from the like reasons and mo- 
/ fives, shall be iodueed and stirred up to the 
iibe uodestfikiDg, for tbe faille or the like ends. 

Wkierefiiro, we most seriously and humbly 
bmeeeh and obtest, in the bowels of our l^oid 
desua Christ, all that love his truth, and this 
our righteous cauae^ none excepted, though 
ehlber fiinnerly little conioenied for, and favour * 
able to os and these inteceets, or even still in 
afiOoal opposition against us and them, (their 
fliiicme ropenfiinoe being at all times to God 
msit acceptable, and not to be better witnessed 
befiire saeo, than by a contrary and vigorous 
aasendfiisiit) to come and joyn with us for God*s 
gt^andfiospel, our country, liveb, rights, 
and liberties, and eor posterities, and alt our 
hoM aguhudaii apostate papist, an usurping 
wndperteciitiiig tyrant, by the mostsanrad ar- 
tidp:«tfliis sel^i^^our mortal enemy under 
finapmof hisown damnation, and by the fun- 
ilmsiffdisl andexpross laws ef fiielai^ Jam. fi, 
p^ Jy c. 9, and p. 09, c. 5, incapable of the 
maaosetafiboe within the lungdom, and in ef* 
fyek adeelersd enemy and rdid. Jam. e, par. 
3, 0, 47T and who even by the act lately ntode 
^hjrismiCfiir paving the. way to Ills sttccessioii, 
<3MMk’fiv P«^fi,fillsy- can bavenosbadiiw 

tlm^ hmefit themof, unless Jbe 

__t'bnnriul^ befit* to be tb« l«i>rnli ond 

riwi m oi K»»i |l,ii( l n w w wt heir of the cstown, 
' biwtheiit:i,dia''V'^*U !■***> ^wn.6, 
. mm, ttmi tim 


Char. Stpoii jl^^ldHW. t. bjr awmrmgsto 
brace and maintain me frue refovinad >pmMf- 
tant raltg^OD, be can never possibly be^as. awn 
then distinctly understood and dechmsd by fiie 
principal fcainers of that act, and agakisi his 
adherents and partakers, a perjured, revolted, 
and self-coodemaed generation, upen .whom 
the Lord, who will not give bis glovy to an¬ 
other, hath formerly got lumaeU auameand le- 
nown before all the natioiiH^ whom our sina 
only have exalted, and whose hearts can never 
endure, or thisir liands be strong, when the 
Lorii of Hosts, who is on our side, and hath a 
perpetual indignation agoiost all liie wicsked in 
the earth, shall arise and deal with them. And 
this our mosf earnest call and request, we coe- 
fidently hope shall be Uu* more readily hear¬ 
kened uUto, and lieariUy and sericiisly com¬ 
plied with, that in the issue, through the bless¬ 
ing of God, it assuredly promises not only the 
restitution of truth, prosperity, and glory to 
these long misgoverned, harassed, and dis¬ 
graced nations; but the sure defence and pro¬ 
tection of U'ue religion and liberty every where, 
(Britain’s certain and great interest, of late 
most shamefully abandoned) and even Ihe de- 
jiression of antichrist, and the advaucement and 
exaltation of the kingdom of our Lord Josim 
Christ in afi the earth. 

Letusthginfnre be of good courage, and play 
ihe men fot^r people, and for the cause our 
God *, and the wd do that which seemeth hiia 
good. 

ARorLE’s Declaration to hu Vassale. 

I shall not mention my Case published end 
printed in Latin and Dutch, and more lai^y 
in English, nor need 1 re|)€te the printed De¬ 
claration, emitted by several noblemen, gentle- 
men, and others of both nafions now in arms ; 
but because the siiiTering of me and my family 
are therein mentioned, I have thought it fit for 
me to declare for my self, that as 1 go to arme, 
with those who have ap|>oiuled me to> conduct 
them, for no private nor personid end, aod .^mly 
for these contained in the said Deckfiatioii, 
which 1 hare conCl^d witli them, a^ ap- 

f raven of^; so 1 do claim no interest, but wbat 
had before the pretendcd*forfeiture of my 
family, and have sufficient right to ; and tlmt 
i do freely, and as u Christian, fully lorgive 
all personal topiiias against my person or fa¬ 
mily, to all that sliall not oppose, but joyn and 
concur wUli us in our,preser.t undeiliking, for 
the ends ipontioncd in the said Dedaration j 
and hereby 1 oblige me neier to puieue them 
ip judgment or out of judgment* And 1, further 
declare, tliat obtaining the quiet and peaceable 
possession of what beloDgitd to my.fiither and 
myself, b^bre the pretended forieiliira, 1 shpll 
safialy aft debts due by my i’athef; and mysolf* 
as iar as any heir or debitor can be nbiiged. 

And as my frifiifulness to bia bite luajesly 
. aaid bia ^verBamnt, baa sufficientlv appeared 
tovali unbiaasod partoea^ ^md of mahev,. so 1 dn 
with grioC^iiEfii^^ed (luxm igqnh 



tmuplyiofwith, and cimfirmifr ftt tiM ttetb^ «abMiiee,«»vfhellthactof]»riimiw^ 
liaTfr bm ttken to briap iioto^thesud^oiiditbiii oaa only, b^ done inibe case ol* toiuai risiif'ltt 
we«nf novr », thon^^ God knowe, never eon- nrnHi, or eiae to denonnoe them fufcitivto^ tbe 
«urHn|f to the desi|^. * priVy conobil,' upoti a bdl given in to ibew, In 

I have now with God’s strength snfl^ed ]Ml- their behalt; reoinnmended to tb& justkee to 
tientfy my iM^uet seMence and banishment, Continue tlie dkt against them ior some coni ^ 
years and an half, and never niferett to petent space. Accordingly, on the 0th April* 
'tonke any uproar or defence by arms, to dis- the oouncil’a recomoiOMation being read 
turb tbe ne^ upon my private concern ; but in the criminai coort, the jifsticM'« continued 
the king being now dead, and the duke of York the diet against Loudon and Atnivil till tbe 
diaving ukon off his mask, and having ahan- Sd Mond^ ot ^vember next j anil ordained 
doned and in vailed our religion and liberties, them to find caution for dieir ap]ieajmiice did 
resolving to enter into the government, and ex- first Tuesday after Micbacltuass, otherwise to 
orcise it contrary to law, I think it not only be declared and denounced fugitives, liut the 
just, but niy duty to God and my country, to justice general mid king’s advocate gave three 
use my utmost endeavours to op(K>se and re- | general advertisements, 1. ^Pliat they would- 
press his usurpation and tyranny ; and there- hereafter admit of no eertificatea anetitan ab- 
foTe beii^ assisted and furnished very nobly by sent panncl’s sickness, whether Any were 
several gooil Protestants, and invited, anji ac- abroad or withki the country, though they were 
companied by severals of both nations, to lead upon soul and conscience of theettesters, uiih 
them, ] resolve, as God shall enable me, to use less they were also undeV' the liaitd and bffoad- 
their assistance of all kind, toward the ends ex- seal of the magistrates w hurgo-roastert of tha 
pressed in the said Declaration, 1 do hereby ear- place vrhere they stayed, bearmg that the phy^ 
neatly invite and obtest all honest Protestants, sioians had compeared befbre them, and had 
hnd particularly all my friends and blood rela- de|ioiied anent it; and that by the old adjournal 
dons, to concur with us in the said limlertakiug. books* it appeared, no other testiheates mod to 
And as 1 have Written several letters, so be admitteu as exensations and ‘Cssoigniea in 
having no way fully to intimate my mind to criminal cases, bat where the mfnieter, eidera 
others, i do hereby i^uire all my vassals physician and wititetoes compeared in the court 
eve^ where, and all within my several juris- and deponed therenpon: and thouglt m the 
dictions, with the feneible men within their circuit court, they sometimes admitted such 
command, to go to arms, and to joyn and certificates; it w^ only because of tbe great 
concur with us, according to the said Decia- multiplicity of business that foraed ahetti sta 
ration, as they will be answerable at their continue causes there; but they would |ieO 
highest perils, and to obey tbe particular orders so hereafter. Yet see act 79. pari. 1587* 
they shall receive from me from time to time, against continuing justice courts. The fd 

caveat was to assizers, that, thongh 
91.1587, they might modestly infwnv 
solves of any dotibts, yet they behoved ff’el in« 
Hie Mmine Postages from Fountainholl’s to direct the jurticetf 5 thit wartetaHad 

I)eeisions relate to Iheie Proceedings : fgaturt soma of CeMwde. asriam; aad MW 

be inUmated aad recpiired the oterkspf couii 
** April 8,1685. This was the diet to which and maoeiv, to be ready to advert to' awy M- 
the earl of Loudon, the lord Melvil, sir John tuihance sh^ld hoppen in the court, tirat ihejp 
Cochrane and his son, were cited, on 60 da}^, may be able to bear witnres fbr the king, , 
because abroad. Melvifs crime libelled was when adduced. And as to assizers who w- 
icocssion to the rebe\|teD^at Bothwel- bridge, sented themselves, heileclared it would not he 
by treating, pariyingvmRi kcepihg:oorrespon- their fine of 100 merks that would bring them 
dence with the rebels there; but tbe most they off; See act 76. 1587, and act 165.: 1593; 
could prove, wat his sending a message to Mr. bat that he could pursue them for conae^pNSi^ 
John Welsh and the other ministers, bidding tial treason, by suffering rebels to escape mr- 
them lay down their arms, and come in the ponisfaed by thdr not attendanoe, whicn was 
king’s mercy; now even such communication a tacit iovomiiig of rebels. The third rep>5of 
as this is not 8^, without a warrant from the w«to the advocates who plead iW pannds* 
king or hiseounaet, or the general, to do it. (this also looked asfjurotto Cesnock’s tawyers) 
Some say he had the duke of Monmouth’s li- not to adveatm-e to justify crimes, or to panhite 
cence aad comorHsirion forit. Testiheates were rebellion ; for the preparntive wan bad ; seeing 
inrodnoed fkom Didtacourt and other physi- these restless raatineers would poison our pos- 
cimns ia Holland, that Melvil and Loudon were terity, by priating what made for them in tnesa 
mdispoaea; besides Loudon durst not come debates.’’ 

home for captions and debta. AiledgOd, the April 9, 1884. Tbe king’s advocate con- 
testiftfsates are not probative, not bnng also tinned the diet agnitist Weir of Newum,A6- 
from tiie magistrates of the place where they oused-of treason, tor sending a man with hofw 
•lay, nor the granters examined upon oatli mui arms to ItethweM-hridgs^ to the-second 
as to the truth of the eaense. The jusitee Tuesday of July next; as^aooMiastsiribhli 
court beinig to proceed anxndiiigtoilioir fb^ Cochrane of Oehiltree; but in the meaa tiM 
eitber to lead probation against tiiftiii (which ordained hkn to be denouncod te Ml iiad|n|| 
VOL. X. fax 
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Cftiilimi; whieh «eemed inconsistent and in- 
ciNitpatible with thecontintiation of the diet. 

Then he ihnsted against bis second son, 
John Cochrane of Waterside; and in respect 
he waif to be forfeited in absence, the king’s 
advocate exactly observed the formality of 
aweariog the herald who executed the snm- 
noila or treason against him, at the markct- 
eeess vf Bdinburgii, pier and shore of Leith, 
and the two witnesses, that the same is really 
done, (which is not used when the panuel is 
.''presoot,) and in regard James Duinbar the 
messenger executor wbs lying sick on his tleath 
bed, (whereof he died before the next day) 
three of the lords of justiciary (who make a 
quorum ill vacauce,) wei'c sent from the bench 
to his house, who took his oath there; and 
it beii^ returned, the libel was read ; which 
was round relevant, .(after some altercation 
amongst the lords themselves, because of the 
Itih ac^ of parliament 1669, lowing the jus- 
tioas only to forteitiB afasence in case of trea- 
eonablc dsing in anna, and open rebellion,) in 
tfair terms; that Wateraide waa with the rebels 
^t the renih^ous, in arms, at the Barliill of* 
Cunsnock, and in bit father’s town of OchiL 
tree, dec. For drilling men under colours, 
without the king’s warraB4;ihey judged open 
rebeHion; and accordingly they proved the 
same against him by snwy witnesses. It 
happeiHHl, that several of* the nobility fell to be 
itpiHi bis assize, which needed not, he being 
,onl^a baron, and not a peer; but the advo¬ 
cate apokigized for it, and declared their pri¬ 
vilege should be observed, only to he cited upon 
Jiditeoiien’s assizes; but of old with us the 
great barons, which were the nobility, and the 
amall ones did not differ specie; sm then he 
added a reflection against Cesnock’s assizera 
that the gentlemen whom they were making 
we of* for assizers, were turnini^ capriehats; 
but the king would always trust Ins loyal peei-s. 
l?lie assize returned him goilty of treason; so 
he was forfeited in absence. *He was but a 
hoy of 16 years old at the time of Hothwel- 
Widge nsing.—His right to Waterside was 
only a disposition from his grand-tkther Dun* 
dooiild, under reversion of a rose-noble; 
QaetAmr^ If he may redeem it now, no order 
having been used before the doomof forteiture; 
and whit reason can tbei« be for bis losing his 
fiiculty of redeeming except that be resetted 
him after the crime r Then his arms were torn 
at the cross, and Middleton got the gift of his 
foifeitorc. 

November 10, 16.H4. At Criminal Court, 
theearl of Loudon, and George lurd Melvill, 
having been cominued from the 8tii and 9th 
of Aprafast to this day, they were now called 
onngahi, and a testiticuTc is produced for Lou- 
dun, in fihe terms required hy the net then made 
Ibeseal w the town and uniwiuty 
I^Li^dcn, .bearing Xhat tlie physioiaiis bad 
^fdepooiid on his distemper, to^- 

tbiw with a peii|fCMV» repR*«nting' that his foot 
was CO ezcecdtegly cCre, that these thice 
months hecooldhot set it to the ground; and 
mved that the diet for his appearance might 


be contiBiied till fninimer, when he can travel; 
as also produced an testrument where, in Oc¬ 
tober last, one Grier ataylor was offe^ cau¬ 
tioner for his appearance. The lords found the 
cautioner then offered not sufficient; and none 
bemg now offered, they rejected the petition, 
and testificate, and denounceil liim nigitive. 
But it was afterwards attested that he was 
dead in Holland before this denunciation. 

Fbr Melvill it wasalledged they offered to 
prove that he was indisposed and unable to 
travel; for proving which they craved tho 
term of law, contained in the 8Ui chap. § 20. 
lib. 1. Reg. Majestat. of forty days for these 
u//ra mare, and ratified by the 114th act, Pari. 
1429 ; and ofl'ered to find caution to prove it. 
The king’s advocate answered, that essoignies 
and cxciisations are of their own nature but 
dilatoi's, and so ought instantly to be proven; 
and as to the 40 days mentioned in the Majesty, 
tliey have had since April last 0 times 40 days. 
Replied, the 40 days run after the proponing 
of the excuse, which was not then proponed. 
The Justices it?pel]ed the defence, and de¬ 
nounced him likewise fugitive, and ilischarged 
all the lieges under the pain of treason, to 
keep any correspondence either with him or 
Loudon. 

Then the leading of proliation on the 
process of treason against sir John Cochran, 
and Lockhart of Kirkton, (who were de¬ 
nounced out-laws and fugitives already,) in 
Older to tlie forfeiting of them, was continued 
to the first Monday of January 1686. 

** May 2'J, 1686. At the parliament, the 
libel of treason against sir John Cochran, sir 
Patrick Hume of Polwart, George Pringle of 
Torwoodlee, and Mr. Robert Martin deceased, 
and John Martin his son, being read, and 
voted to be relevant to infer the pain of trea¬ 
son; tbe probation was then led, viz. fur 
proving sir John CVvchran’s accession to the 
coiiKpirdcy and plot, Alexander Monro, and tlia 
depositions of Monro, Shepherd and Btimek 
Then the principal records of parliament were 
read, aneot the foVrituveS of the eark of 
Aagus, Huntley and £n^l, in the iiariiament 
1694, whereby It (as ako by thf earl 

cf Gourie’s in 1600, see val. 1, p. 1359, 
and of Robert Logan of RtStalrig in 1609, 
see vol. 2, p. 707,) that the parliaments then 
judged on notoriety, flight, denunciations, 
letters, and depositious ol‘ witnesses'4iot pre¬ 
sent. This vvas to help the parliament over 
Oarstairs’s case, who was abitent. Then 
the king’s advocate BOmmed up the probatkm' 
against him as to the plot.; and, to make it 
a preparative against Cesnock, he put it to 
the vote, if the probation he had adduced 
proved him guilty, and it carried ajfirmaHve.' 
But there is a disparity between the cases. 

Then the kin^s advocate adduced sir 
Geqrge Maxwell of Pollock, and Cunuinghame 
of Craigentk, as witnesses to prove the second 
article of bis dittay, viz. that sir John Cochran 
sought money from them to send to Argylb 
after be-wss forfeited. And this being put to 
the vote, it was carried proven nm. cgn. Then 
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the third rote beingp stated, if the j^Huneat 
ugUld inflict the pain of treason on «im; tliis 
catried also in the affirmative. But tlie arch¬ 
bishop of Andrews, before the vote befpio, 
stained the clerg'y ]*e8olved not to m^dle 
* in causa sanguinis,’ but protested it misbt 
not prejudge tiieir privilege to vote when liis 
Afajesty thouglit fit. The bishop of Edinburgh 
had a pretty discourse as to the bishops right 
of voting in capital cases. Tlien the dempster 
pronounced the doom of forfeiture against 
him; and the lyon and his brethren heralds 
tore his anus, and / the ti’umpels sounded, 
and they renewed the same at the cross of 
£dinbi:rgh.” 

** July 1, 1685. Wo had the news that sir 
John Cochrane, and his son Waterside, and 
one Diirnbar a surgeon, were apprehended at 
Gavin Cochrane his uncle’s house near Kil- 
barchan, in Kenfrewshire, being iliscovered by 
Gavin’s wile, out of revejige because she was 
sister to captain Cleland, who in the rebels 
i^tiring was slain by them, he being on the 
king’s party. Sir John, his son, 5rc. w'ere 
broughtinto the Tolbooth of Edmburgli, on 
the dd of July, being ignominiously con¬ 
ducted tliitbcr, bound and bare headed, by the 
hangman.” 

** July 9. The English packet coming to 
Edinburgh, was twice stopped and robbed 
about Alnwick. Some conjectured it was Pol- 


warPsdoing: others that it was by sbrMid 
Coobraue’s friends, least there shoultf havebM* 
any warrant from the king by tliese uaequets 
to have executed liim ; that the earl of Aitmi 
might have leisure to iufortn the king what sir 
John could discover, and so obtain a counter- 
mend. Sir John’s son, Wateraide, at his first 
taking, was of the wild Gameronian principles, 
wholly disowning the king; but nis fattier 
scemra more timoroos and |ienitent. Others 
thought it was a olandastiiie stratagem of the 
liigh-treasurei’a, who was now beginniiig to 
be jealous of the chancellor, to fiudout w hat 
secret correspoudence he w'as keeping with his 
brother secretary Melfort, and his own open 
enemy,” 

” October 20, 1686. The lord Mefvill ob« 
tained a pardon for life and fortune; but paya 
a laige sum tothe secretary.” 

It appears also in 1 Foantainball, S66; tiiht 
while sir John Cochrane was himself ofider 
sentence of death upon this conviction of 4rea«> 
sou, he was laeslvetl to give evidence upuli this 
trials of others for treasou, and when he ez^' 
cused Jiimself as unworthy to be awitnearik 
any case in the cireumstauces he stood in of a 
foneited traitor, the king’s advocate told him 
that any were capable diciionis testimonii 
against rebels, fiat see Alackenzie’s owa 
Hook of CriminilSy part 2, tit. 26, ■ec.'ti. 


320 . Trial of John Porteufield,* of Duchall, for Treason:' 
36 Charles II, a. d. I6ti4- [Now first printed from the 
• Records of Justiciary at Edinburgh.] > 


CvaiA JusTiciARii, S. D, N. Regis tenta in 
Pretorio Burgi de Kdiuburgh, vigesimo | 
nouo die mensis Noveinbris, anno mille- 
simo sexteooesimo octuagesiiiio quarto, 

S ir hooorabiles viros Dominos, Johaiinem 
riuomond, de Lundine Secretarium Sta¬ 
tus, ht JacobtiiiL Foitiis, de Collingtoun, 
Justiciarie Cl<a |cufln Commissionarios 
Justiciarit dicti, N.'Mitegis virtute 
Commissionis. 

Curif legitime affirmata. 

Inf ran, 

JoAn Port^r/ieldf of Duchall, Prisoner. 

InDYTED and accused, that wher notwith¬ 
standing be the common law, and law of this, 
and all well governed nations, the treating 


* Wodrow (Vol, 1, p. 198) mentions, that 
.in July 1664 Porterfield had been brought be- 
fone the High Comcnissiop Court for not hear¬ 
ing the curate of his pwrisb of ^Imacomb, 
upon which the court finding he could exculpate 
himself from that charge, mterrupted the pro¬ 
ceedings upon it, and requirod him to take the 
path of AUegiance, well enough knowing, as 
W odrow expresses k, tlve supremaej in it would 


for supplies to rebells, or the concealing that 
ther are, supplies tullerated or craved for them, 
is high treasou, since therbv the government 
msy be undermined and collections made and 
by these collections forces raised, and since bg 
the uncontrovei'ted law of this nation, the oOBr 
cealing and not revealing of tieason is treason: 
and that the raising or levieing of men or mo¬ 
ney in any case without his majesties authority, 
but especially to assist open and declared trai¬ 
tors is treason, and so the concealers of it 
might be guilty of treason. And by many clear 
and express acts of parliament, the rysiiig joi 


choke him. De refused the oath unless they 
would allow him to give in an explication 
fore he took it. Whereupon they sentenced 
him to pay a fine of five hundred pounds ster¬ 
ling, and to be confined [not, as 1 understand it, 
imprisoned] in the town of Elgin. Under this 
confinement he remained till July 1668, when 
be petitioned the council, that his constraint 
might be taken off, and bis bonds for keeping 
bis confinement given up. The lords granted 
his petition, upon his finding caution under iba 
pain of five buudrad pounds sterling, to appear 
belore them within lour days.after he should 
be called. Bee 1 Wodrow 296. ^ 
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liM majesties sulgecte or any numliei of them, 
the lojningr g^d assemhlingr to^tbei in umes, 
^Ofithout hia miyeslies comniani!, war rand and 
authoritiei and when the hsmen is not only 
iviihouty but against and in opposition to his 
p%|est|e, and bis uutJioritv and laws, aie most 
mmdy and ba>nous cijmes of rebellion, 
traasen and iebe niafssty m tbe highest degree, 
gnd all peiaons committing or guilty of the 
aaids crjmes, or diiy wayes accessone thereto, 
OP mho doth abait, assist, recept, haibour, in- 
tercoiumon or keep coirespimdence with such 
rebeils, oi otherwayes doe supply tliem in any 
manner of way, and being loquyied be procla- ' 
roations or othctwavesdt th not nee with or as¬ 
sist his majesties lieutenant or others having 
Dowei or authority ihr Iepressing the saids re- 
iitlls ought to lie pi oeeedod against and sererhe 
punished as tiaitors. Lykeas by sevtrall acts 
of parliament, and proolainations, all tbe sub¬ 
jects aiedihUiaiged, le recept supphe or inter- 
oommon with lebells, any nmnnei of waj, and 
paitidulailie he the tim'd act of the drst parlia 
meni of king James the first, it la statute and 
ordained, lb it no man openhe noi notonrhe 
rebeU against the king’s person under tbe paine 
of foi fiiultui c of lyfie, land, and goods. Ami by 
the f yft att of the fust sessiau of his m jesties 
first parhameot, it is dertared that it i**, and 
siiall he high tieason to tht siib)ect8 of this 
Kmgdoroe, or any iiiimber ol them more oi less 
upon any ground oi pretext wlnlsommr, to 
nse or continue iii armcv, to make peace or 
wane, oi to make any treaties oi leagues with 
Qoieiguc priDoes or estates or amongst them 
selves uithout Jus majesties spiciali autliontie 
and app) obatjnn hi st ink rponed thereto And 
all his lu^esties subjects are dischaigcd to at¬ 
tempt any of tbes tilings under tbe pnine of 
treason. Lykas be the thiettie aeienth act of 
Jung James Uie first, Ins second paiiianient. 
It IS statute and oidarned that no man wilfullie 
reCept, maintaine oi doc favour to oppine and 
manliest rebells, against the king’s matesty 
and common lawe, under the name of forfaui- 
ture; agd be tbe twenty fourth act of the sixt 
parliament of king James second, intituled 
Aoent several I poynts of tteasoii, It is stitutc, 
and ordained, that li any man commit or doc 
treason against the king’s pei<ion or his ma¬ 
jestic or rises in ftar of wear against him, oi 
i>ecepUi any tliat has ooniiuitted treason or sup¬ 
plies th(tn, they shall b< punished a^ tiaitors. 
And he the InindMth and fonitie fourth act of 
king James the sixt, his tvi elt parliament, it is 
■tatute and ordaiped, that wherevci any de¬ 
clared traitor lepaiies, lit any part of this realm, 
»one of his majesties subjects shall presume to 
reoept, supphe, or intercommon witli them, or 
give thgpi anj rchclf or coiufuit, amj that im- 
medsiteiy up^ tlieir lepairmg m the bounds 
^his higiliMSf good subjects doe their ezait 
JPigeilce in oppralieiiding the saids rebells and 
Ipaitors, and qjjhH with iMi speed they certifie 
miyestie, orjMiiDC of hu secret councill, or 
some persoiisffwltiorHy or credit, wi bin the 
fbyre, that pm fsbeilB are mttuB thesagiet 
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under the paine, that the saida lebells and tnu^ 
tors ought to Biistame if thej were appreheadMir 
and convict he justiee* And he tea fmirfin 
nynth act of the twelt partiauiciit of king Jamea 
the second, it is statute and ordained, That if 
any person or persons he slandered, or suspect 
for treason, they shall he taken, and remanie m 
fermanoe, and their goods undei sure burtowa, 
whde the tyine they have thol’d; ane amyte 
wliethar they be quytt or foul, and be tfie fimiv 
teinth act of the sixt paihaiiient of king James 
the second, it is declaied, That all ulio shall re- 
cept such as are justiheil toi crymes, if the 
crymes be notoi, or the trespasser convict, or 
declared guilty, they are oidaiiied to lie pu¬ 
nished as the primijial tresi>aaser; and be tbe 
nyntie seventh act of thesevuith patliainent 
of king James the lyft, all shends, bulsies, and 
others are oi darned to doe diligence to appis- 
I hciid all rehells w ho ai e at the borne for ca¬ 
pital crymes, and that no ni#ii wiUullie nor 
I wittinglie recept supplie mautain defend or doe 
favours to any icbelU, bring at the king’s liorna 
within thill houses bounds lands oi bailseaiies, 
iindtr the pain of death, and c onfiseaUons 
of their rnoveihles As in the saids lawes 
and aits of parliaioint at moie length is con¬ 
tained , N* veitheless it is of veiitie that tha 
said John Poi let held, of Uucbdl, shacking off 
all fear of God, respiit and regard to his ma¬ 
jesties authoiitie and law cs, has presumed to 
coinmiU,and is guilty of the saids crymes la 
sua far as in the yeai 1679, seveiali disatistaed 
and dislo\ail persons having convocat and as¬ 
sembled tliciiisi Ives iogcthei in armisinthe 
vvesUiuo sh>rea of this kuigdome, foiiued 
theiiiselvisin ineainiy, lendivouzidand exer¬ 
cised themselves, i oiiiinitting many outrages 
and vilkitiK s, killing and niiiitbenng his ma- 
jeme’s subjects, iihieing tind robbing their 
horses [qu houses | find goods, and bad tha 
confidence to oppose and fight against hiH ma¬ 
jesties forces at Dothwciuiidge, wnlill tliey 
wer defatc hy them m the moneth of June the 
said year 1079, and though the aaid John 
Porterfield, of JlucMll, \j^i»not present him¬ 
self with the saids n^ls/yet he did or caused 
furnish or slipphe TKeni with armes, meat, 
dunk, and other provisions, hounditout,* or 
suffei^ severall of his touetfts to goe out to 
the said icbellion, and efter the saids rebells 
were delate, they rtturning huinc, the said 
John Porterfield, ofDucball, most undutifullv 
and treasonablie loi ept, mantamed, supphedv 
hatboured, mterconimoned, or converseu with 
them, or either of them, in his bouse or else- 

* Hounded out, i e. sent forth under his 
mders government and prolectioo. Thus, a. d, 
1727-6, Walter Buclianan, Of Balqohan, wai 
accused of, among otiier offences, * tbe bar- 
< bounng outhoundiog and mamtammg ef 
* thieves and robbeis * Hce Hume’s Comment, 
chap. 7, vol. 1, pp 963, 284, as cited in the 
case of Nairneaod Ogdvy, a. d. 1765, iqfr. m 
I a Note lespectmg the ournulation of iuBteroge* 
I neoas cluugea in one dutay. 
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wbm, md ^oii the ftmiM hi* tandi or 
soiii# f%xt th^eofi and pailioitlarii« iSeoign 
Htthne,' mn tn Geoi^ Holme, his officer, hav¬ 
ing been octoaHie with the saids fcheHot «t 
Bothwelbridge, mid oevemlt ether piocee, 'm 
aimm, and returniin^ from them after the de¬ 
late, and being oonmnOdnt Gfai^w betbre the 
justiceg, wac declared fnghive, and Iheretter 
cleiinBced and regietral to the horne, the oaid 
John l^orterfleld, of Duchall, upon the dirst, 
second, or thii’d dayes of the moneths of July, 
August, September, October, November, or 
December, 1679, and upon the first, second, 
or third dayes of* the moneths of January, Fe¬ 
bruary, or remanent moneths of the* vears 
1680, 1681, 1689, 1663, or 1684 years, diil 
reoept intercornmon or converse with the aaid 
George Holme, a rebell and declared traitor, 
and printed liigitive, mantaiiied and harboured 
liirn (»u his grouud or lands, or some part 
therof, or otherwayes supplied or did favours 
to him ; nor did he acquaint the Lords of his 
majesties privie councill or other persons of 
uuthoritie, of the said i-ebell, his being in the 
shyre, but on the contrairhe owned and man- 
tained him, and several! other traitors and 
rcbells to that hight and degree that he suf¬ 
fered and iierinitM the said rebel! and traitor, 
countenaiicpd and encouraged him to attend 
liis courts with the rest of his tenents, he being 
pi'csent himself, spoke, conferred, and treated 
with him anenl his being in the said rbliellion, 
expressly contrair to the saids lawes and acts 
of parliament, and in high and manifest con¬ 
tempt of his majesties autlioritic and lawes ; 
Lvkeasin the year 1666, a despei'at am! avowed 
rebellion having happened within this kiug- 
dume, in which Alexander Porterheld, his bro¬ 
ther (designed in the proces of foi*faulture led 
against him brother to QuerrcHtoun) lieing in¬ 
volved and having accession therto, and ^ng 
arraigned before the justices for the samen, 
upon the scxteiiith of August, 1667, and found 
guilty by ane inquest of the cry me of treason, 
sentence and doogi of forfaulture was pro- 
bounced'against him, ted i^ich doom and sen¬ 
tence is ratided and op^y^ki^^c eleventh 
act of his majesties second paruabient, not¬ 
withstanding thereof, and that bis name is ex- 
prcsslic insert in life said act, and tlic said for- 
lauhiire narrated and sua the samen khowen to 
the said John PortcrHekl of Duchall, and all 
the liedges, the said John Porterfield of 
Duchall, most treasonaUlic recept iiitercom- 
moned and conversed with the said Alexander 
Porterfield his brother,^ a forfaidtand declared 


♦ “ December 13, 1689. At the Criminal 
Court, the Lords, in the case of Cairns, Fer¬ 
guson, See. Ibund that the resetting of trai¬ 
tors and rebels, though it be bis own son, (but 
I think, this should hot extend to man and wife 
their mutual resetting one another, though 
rebel,) if they be either declared fiirlhit traitors, 
or denounced fugitive, or intercoUimuned, or 
holden add repute notorious known rebels, 
(though it should not be proven, that yen knew 


traitor Id his owb house and in the houao 
St see d be him, and aidit, assisted aud sopplief 
him with meat, drink, money, or d'rd ethee 
favom to him sinee his being ferfauh and 
declared traitor; and be so iar owned and' 
eountenanced him, mantained, intercornmon^ 
and conversed with him, that Wiilbun Porter¬ 
field, the said John, his eldest sone, having 
dyed in the naonech of 1680, 1682, 


them to be soeh) the public notorie^ being 
proven by witnesses; that such hatnotitiiig, 
resetting, and conversing, See, was treasob, 
and tliis guilt punisbable with the pain of trea¬ 
son ; because the l4th, 15th, and fidth actS'Of 
parliament 1449, and 97th act 1540, express^ 
dedares such liable as traitoth, and iW}iiire8 nh ' 
more but that they be holden and repotosttcb. 
This was\ determined against the opinion of 
Pitmedden and Hsreous, two of the justices, 
with an eye to make a preMrative in tfair poor 
men’s case, to reach Bkmirood, and many 
others. For by .this strange interlocutor majr 
be endangered many innocent people, espe¬ 
cially almost all the western sliires, where ' 
such promiscuous converse has been frequent, 
and near inevitable; and it can be only just, 
to make this so odieini a crime, where i wit- ' 
tingly and willinely, without comnutsion, con¬ 
verse with one! know to be a rebel, whether 
he he declared to be a rebel or not, or at least; 
that lie is notourly known to be a rebel in thbt" 
part of the country where 1 stay ; for thew 
may be notour in one part, and yet not in flu& 
place where I dwell. And therefore, to miti¬ 
gate it, the judges declared, they meant not by ’' 
resetting an aeddenial rencounter in an inn, or 
on the high-road, but a deliberate concealing 
them from the law, or assisting and maintaiii- 
ing them with meat drink and harbouring, and 
keeping them as domestics or servants, wim- 
out informing ourselves anent their cooditm ; 
for, if the 4th act of parliament 1681, rOquife 
tor putting me in mala fide^ that the very 
nonconformist fanatic tenants living upob my 
ground, shall be intimated to me, ibr turning" 
them away, then malto magiM wilt law 
reason require my knowledge of those who live 
elsewhere, or sculk and lurk a short while in 
my land, to be reMs, ere 1 can be concluded 
guilty of treasonable resett of them. And it 
may be alledged, that the fiiresaid 15th act 
1449, as too severe, is in desuetutde; see 1487, 
act 98, and 1592, act 144. Vide Blackuood^s 
case, 3 Ist January 1683. [See vol. 9, p. 102 L} 

** January 4, 1683. At Privy Councl),— 
Herron of Uerron in Galloway having reset 
his two sons, who were in the kUereMliou at 
Botbwel-bridge, he'came in the coundl’s will 
and king’s mercy ; and they in regard of the 
nearness of relalinn, wrote to hiamajesty a re- 
commendatioti that he might grant* him a iW- 
missiott : otherwise ihey could not but have 
remitted him to the' Omninal Court: though 
his case be most favourable,' and excepted tit. 
D. de reoeptator. latron.” 1 PpUutainhaU’a^> 
Decisions 200,205. * " 
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nieiiT called at a jiiatioe jcoiirt, liolden within 
the hurgh of Ghuigowe, upon the ei^hteinth 
day of October last by ^st, by ane noble and 
potent pnnce WiUiam duke of Hamiltoun, &c. 
John Druminond of Luudine aecretary of state, 
and air James FoiiUs of Collintoun, lord Jus¬ 
tice Clerk, be vertue cf a oomuiissioii from the 
Lords of his majesties moot honourable Frivy 
Council, which Commission was theii public- 
lie read, and ordained to be recorded in the 
Books of Acyoiii'Dul, wberof the tenor iuliowca:^ 


ar 1683 yean, and he haring invited hio 
neighbours to come to him and be presenti 
(within his dwelling house at the tyme). Att 
the said buriall the said Alexander Portmeld, 
a forfaalt and declared traitor, was present 
therat and within his dwelling- house at the 
and behaved himself as a friend, by in- 
vitding and iniertainiug those that came to 
Che buriall, and the said John Porterfield of 
Duchall, being present ther himself, the said 
Alexander his biother, was roost treason¬ 
ably recept inteixommoned and conversed with 
by iiim. And upon the first, second and rema¬ 
nent daves of the moneths of July, August, 
September, October, November or December, 
1679, and upon the first, second and remanent 
ilayes of the moneths of Jarinary, February, 
or remanent moneths of ther year 1680,1681, 
1682,1683 or leao^iiears, or ane or other of tue 
saids dayes, monms or years, the said 'Alex¬ 
ander Porteifield a ibrfault and declared traitor 
was recept, harboured, mantaioed, supplied, in- 
tercommoned and conversed with, done favours 
to by the said John Porterfield fii his own house, 
or ih the house belonging to the said Alexan¬ 
der, or some other part or place elsewher. And 
sicblyke Archibald late earle of Argile,* being 
a declared and forfauited traitor, sir John Coch¬ 
ran,f lykewayes being suspect and who is now 
declared fugitive for ti-easonable conspiring the 
destruction of the government anil keeping 
correspondence with the said late earle of Ar- 
gile and designing to levie a warre; did soine- 
qrme in the session, in the end of the year 1680, 
probably this should be 1682,] or beginning 
the year 1683, (which was the tyme ^at 
the said damnable plott was to be entered into 
for raising the said warr) meet with the said 
John Porterfield in the burgh of Edinburgh, 
where he proposed to him to give fyflie pound 
sterline, for the relieff of the said late earle of 
Argyle,and— Cunningbamcof Cr^ends told 
him thsA the lyke pronosall hud lieiii made to 
hbn, which treasonable proposall and ofier to 
coll^ money to the efl&;t forsaid, the said 
John Porterneld concealed and did not reveale 
either to his mmestie, his tofficers of state or 
eny others employed in his migestics govern¬ 
ment. Throwe doing or committing therof, or 
ane or other of the deeds above specified, he 
hade committed, and was guilty of the cry roes 
high treason, and others above mentioned, 
and was actor art and partj tlierof, which 
being found be aoe assyse he ought to he pu¬ 
nish^ with forlaulture of lyfT, land and go^s, 
to the terror and example of others to coinmitt 
ilie lyke herefter. 

J^srajaver.—8ir George M^Kenaie, of Rose- 
haaghsTlus Majesties Advocat ^. 

. in Drfence. 

tSlihiiaall action and cause being for- 

^ -—- 

^ llSee his voL 8, p. 843. 

+ tSee the nc;E|ti«driling Case. 

I Bee a Noth i6 the Case of Hoekstoun of 
Bathillet, p. of this Volume, 


* Tbb Commission 1 insert from Wotli uw, 
vol. 2, 401. In substance it is the same as 
that in the Record, but there are oc'.asii-imi va- 
: nations of phraseology belwoci? tiie ton, and 
; Wodrow is more correct as m orthography 
I and punctuation. In Wodrow, uext urtcr the 
I Commission, is the following article: 

Follow Instructions upon the foresaid Com¬ 
mission : 

C. JR. 1. You shall disarm all heritors who 
have not taken the Test, and all the cutunions, 
excepting the militi..; aod if any shall conceal 
arms, or refuse to depone tliereupoii, wlien by 
! you required, you shall fine the heritors in one 
; year’s rent, the tenants in one year’s rent of 
i their respective farms;, tfie servants, and cot- 
i tars, and tradesmen, are to be fined according 
' to their substance. 

2. You are to follow such instructions as 
we or our privy council shall give you, as to 
the value ol‘ horses, and the persons to whom 
they are to be allowed within the districts. 

3. ** You shailseize all preachers, chaplains, 
or such as exercise as chaplains, who are not 
authorised by the bishops, and send them to 
our privy council to be disposed of as they 
think fit, and see cause. 

4. You shall punish, acccording to law, all 

persens guilty of ecclesiastick disor^rs, either 
men or women, and you shall put our procla¬ 
mations, especially that of the day of 

, in execution, against all who are 
guilty of conventi^s, or Concerned in tlieiu^« 
as concealers^^not^iscoverers, negligent 
heritors, shcefiillr wlieif, and other magistrates 
or heritors of the place where they are kept, or 
otherwise concerned by our laws and proclama¬ 
tions, according to the'tenor thereof; and the 
husbands of such wives as are guilty, and 
have not done their endeavours in terms of 
our letter bearing date die day of 

3. ** You shall give account to our secret com¬ 
mittee, of all persons who have fled from their 
haUtations, whether by retiring out of the king¬ 
dom, or removing to other places to evite just 
sentences. 

6. ** You shall examine the indulged mii> 
nisters on their instructions, and remove such 
as have transgressed, and imprison tliem till 
they find security not to preach or exercise any 
part of the ministerial office, or otherwise to 
remove from our three kingdoms, under cau¬ 
tion not to return without special allowance 
from us oc our privy council; and inch as re- 
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The Lords for seTerall eanses mosioif thent, 
•ontinued the said criminal action, and cause 
till the twentie second of October, and the 


samdn bemgtiieil called, and the pannatl harii^ 
Ipveo in a Petitk>ii craving tbat for the tS* 
sons therein mentiimed, the Lords v ouM be 


fuse to find caution in manner foresaid, you 
shall send them in prisoners to mir privy coun¬ 
cil, or their committee at Edinborgli. 

7 . ** You shall diligently search for the he¬ 
ritors, incitors, promoters, or concurrers to the 
late rebellions, the intercommuners with such, 
or resetlers of them, and others, not heritors, 
guilty ot'the said crimes, since July 1, 168S. 

8 . You shall stop and secure all pedlars 
who have not passes, according to the tenor of 
our last proclamation, and secure them till they 
find caution for their good behaviour. 

9. ** You shall stop all posts who earry 
letters, except such who are allowed by our 
postmaster general. 

10 . You shall commune with rebels, to 
bring them to obedience, upon their address 
for pardon, and you shall acquaint our secret 
committee with' their proposals, and what 
)>asses twixt you and them; and in order there¬ 
unto, you are allowed to give them safe con¬ 
ducts. 

11 . You shall command the forces assign¬ 
ed to yon hy our privy council, according to 
the necessity *of our service. 

1(2. “ You bhall turn out all the wives and 
children of the forfeited persons and fugitives, 
from their habitations, if it shall appear that 
they have convei'sed with their parents or hus¬ 
bands, or if they shall refuse to vindicate them¬ 
selves by their oaths. 

13. ** You shall enquire what quarters are 
unpaid by the soldiers in your several districts, 
and take care payment he made for bygones, 
and in time to come. 

14. You are to examine what money has 
bi-eii cf) 11 ectcd by any body within your dis¬ 
tricts, and not counted for. 

15. “ You shall take rare, that decreets fur 

fines for eerh-siastic disoi*der 8 , be put in execu¬ 
tion, as shall be prescribed by our privy coun- 
cil. X Y 

15. You shall be r^ular 

clergy,.in bringing peopletoobeurenCein set¬ 
tling church-sessions; and if any complaint 
be made of any of the rqgular clergy, you are 
t(» recommend the punishment and censure 
thereof, to our bishops, or judges competent. 

17. “ If you find any part of the country 
stubborn or contumacious, 3 ’ou shall impose 
such fines upon them as the law will allow ; 
and in case of not payment thereof, and tbat 
you think it fit, you arein^nedialoly to quarter 
our forces on the stubborn and contumacious 
until the fines imposed shall be exhausted by 
them. 

18. “ You are to keep good and constant 
coriH'Bpondence among yourselves; and if it 
shall happen that any man shall flee from one 
district to another, when you are advertised 
thereof, you shall immediately cause the fu- 

e ’tive to he apprehended, and' you shall send 
m to the district from whence he fled, to 1^ 


judged by the oommiMioueni there, or else aent 
by them to Edinburgh, as they shall think fit. 

19. “ You sliall acquaint any of the neigh* 
bouring jurisdictions to which any of the rebels 
shall flee, to the end they may anist to ap¬ 
prehend them t and if, m pursuit of tho^ 
It shall be convenient for you to go oat of your 
district, or to send parties out of the same, the 
magistrates are hereby required to obey and 
assist you, as they wilT be answerable. 

70. “ You shall sufler no man to travel 
with arms, excepting TOUtlemen of known 
loyalty, who have taken the Test; and no yeo* 
man to travel three miles from his own lipuse, 
without a pass from his minister, or acommis^ 
sioner of the excise. 

31. “ You are to call for dll or any part of 
the heritors, as often and where you shall find 
it needful for our service, who are hereby or¬ 
dered tft obey under the pains of being punish¬ 
ed as absents from our host. 

S3. “ You shall put in execution the power 
of justiciary to be granted unto you by our 
privy council, with all rigour, by using fire 
and sword,*as is usual in such cases; and 
we do impower our privy council to insert am 
indemnity to you, or any imployed by you, for 
what shall be done in tbe execution thereof 

23. “ You are hereby impowered to gfva 
the oath of allegiance to sncii persons witto 
your districts, as you shall hare reason ta 
suspect; and in case of refusal, you shall 
banish them to tbe plantations, •whether men 
or women. 

24. “ If you shall be informed, that any 
within your district shall deny onr authority 
or their bond of Allegiance to ns, you ahail 
enquire tlierein, apprehend the persona, and 
either judge them upon the place, or send them 
into Edinbiirgh, as you find most expedient. 

25. “ You shall call for, and dispose of tha 
militia, as you find most fit for our servioa. 

26. “ You shall enquire how the ordinaiy 
magistrates have carried in our servioef and in¬ 
form the privy council thereof. 

or. “ You shall report to the secret com¬ 
mittee of onr privy council, such propositiotif 
as the ahii'es within your district shall make to 
you for our service. 

28. “ You are to obey such ordera asyoa 
shall receive from us, or onr privy couni^ or 
secret committee thereof, from time to time; 
and you are also hereby authorised to forbear 
the execution of any of the aiticka of these m- 
structioDs, if you shall see cause for themnML 

“ For doing of which, these presents shall be 
to you, and all others who may be respectively 
concerned, a sufficient warrant. Given uudm 
uiir royal hand and signet, at our court at 
Windsor castle, the 26 day of August 1684| 
and of our reign the thirty sixth year. 

By his Msiesty's oaipmand, 

« BCuaiUT/* 

$ 
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Md and OMMiderad, the Lorda oofltiMied the 
Hyall «f the paimaU for the crymea mentioned 

yfitiww tibeD proceeds thus: 

It waa the month of October before this 
tenible circuit sat down in their dUTercnt dis¬ 
tricts. Those ample powers, and a liberty to 
cut and carie tu iliem as they saw |pK>d, let 
us see ubat an aibitrary and absolute pforern- 
ment Scotland a as now under. Ufe, liberty, 
and e^cry thinpf is left in the manac^ers hands. 
If they pleased to ba> e mercy on the poor ha¬ 
rassed country, the king allowed them, and 
if not, their instructions cairy them even to 
tire and sword. 

To pave the way for their work, or at least 
to prevent the poor suffierera getting off the 
kingdom, and to discos cr such as remained in 
it, two Proclamations are emitted in Septem¬ 
ber ; the first bears the date, September 15th, 
ordering the oaths of all the masters of ships, 
or vessns going off the kingdom, to be takon, 
as to their passengers. This needs no ohser- 
Yatiou upon it. No question, it was levelled 
against the persecuted Mrty principally; a 
new circuit was very justly frightsome to tliem 
from their experience of the severities of the 
former. They are not suffered to lire at home, 
and now are stopped from retiring to foreign 
oountries, where they might be tree from be¬ 
ing butchered in cold blood. 

** And Septomber 16, another Proclamation 
iaemitled, dischargmg all persons what^om- 
aver^ to travel from one shire to another with¬ 
out a pass. It 18 bat short: All travellers 
must have a paas from some persons in tlie 
govermfient And the pretext is, to hinder 
persons from carrying false news from one 
Mit of the eountiy to another. I am not so 
mr master of the intrigues now on foot, as to 
make reflectioiNi that perhaps might be native 
enough here. As the former was a check and 
damp upon trade and commerce, ao this is a 
plain encroachment upon the liberty of the 
Mbioat, in going and coming from one place 
to another, and a kind of imprisoning the lieges 
at large, without any just reason given. That 
of spreading false news is evidenUy frivolous, 
and every may see these niignt be spread 
by letters. The true design seems to have 
been, to be a preface to more general impoai- 
tioM on ihie aulgect, as we shall afterward 
hear, to prerent saffmog people retiring from 
^ the thry of the circuits, to be a new colour to 
'the aoldiera, and to oppress poor people the 
moral. 1 wonder the proclamation doea not 
impmrer die bishops and orthodox clergy, to 
gjM fUMs. The instructions to the com- 
miMMMn seam to suppose soma such passes, 
hot, jAmomOi the aouneii do not find it need- 
fodteanirntetliim. 

** Bdm Che tenting of the dreuit or jnsti- 
daiy, tenomMil 1^ tfirir desk order the shire 
of Stirlieg edlli its jciriodictioBS, pro hoc vice^ 
to1tea4imadlta thojurisdietion of Gtegow, 


to his kidytmaiit, till tho Mventekilh of Ko- 
vember, then nwt to come, and ordained him 
to be iranaported prisoner to the Tolbe^ of 

to save the lords the trouble, te I euppese, df 
leaving Glasgow. 1 observe nothing iff this 
in the Kecords, but it appears Won original 
warrant, from the clerk ot council to the ahe- 
ritf-depute of Stirling to this effect, in my 
hands, which, because it gives ua some view 
of the preparations and care taken to ri|t«li 
mattem for the dreuit, aud of the willing simre 
the dergy were to have in this, 1 have insert 
here. Its date is not exprewed, and is in¬ 
dorsed. 

Warrant to the Sheriff-depute if the Shire <f 
Stirlings 1684 . 

“ Sheriff-depute of Stirling ; 

Foiasinuch as his majesty, by a letter 
under lus own royal hand, liatli been pleased to 
adjoyn the shire of Stirling, and the jurisdic¬ 
tion thereunto belonging, whether of royalty, 
or regality, to the distrid of Glasgow, you aie 
therefore ordered to cite and adverti«ie all the 
king's vassals, and other considerable gentle¬ 
men holding of other superiors within the said 
shire, and jiiiisdirtions and regalities within 
the same, to oomprai* before the Lords of his 
majesty's privy council, at Glasgow the 14th 
day ot October instant, by nine of the cloc k, 
and there to attend the said Lonls, and receive 
such orders and dirertions tor bis majesty’s 
service, as shall be thought expedient. 

You are hkow ise to advertise all the mi¬ 
nisters within your shire, that tb> y attend the 
said Lords at Glasgow the foresaid day, and 
that they come prepared to give in to the said 
Lords, exact lists, upon which they are to 
make faith as to ail irregular penmns, with¬ 
draw ers from the church-ordinaoees, and all 
suspect and disaffected persons to h|s ma¬ 
jesty’s government in church and state, so iiur 
as it consists with their knowledge, as also a 
list of all such peGBons^ a» they believe, can 
give best inform^on aaent the premises. 

As lika«>2sc ftia ail to cile toe haiil elders 
I of Kirk sessions, tiieir clerk and beadle, to de¬ 
pone upon the fbrementWited particulars the 
said day and place. / 

! ** And particularly you are to cite tlie ma- 

' gistrates of the town of Btirliog, to ^pear be¬ 
fore the said Lords at the abovewritten time, 
j and particularly to depone aneiit the furemen- 
tioued perticulars, atij to bring afongst wkh 
them an exact list of the baill heritors who 
stand iofeft in lands whbin their borgh^ AimI 
I in this you nor any of the fereiaentioued peiw 
sens are not to fail, as you and they will be 
answerable Extracted by me air William 
Paterson, clerk to hn majesty’s most honoura¬ 
ble pnvy council. 

Will. I^aterson, Cl. Seer. Cone.*' 

^ from this and what goes bofeee we may 
learn, that these coarts had both a camidl aog 

jtetetey ftetef and had a f«il eompma m 
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i^iiftuifih,'tii^r to byd his tryoll for the ciymes 
ibrstitd, at the day above specified, and like- 
wayOB ordaiifed the hail [witnesses iip^inst him 
to find caution for their appeirancc at Edin- 
burgfh, the said seventeinth day of Novcstiiber 
nixt, to bear w itncs in the forsaid cause, under 

affairs befoi^e them. Wc shall find afterwards, 
this shire came to Glaspfow, and g-ave ample 
roofs of their loyalty and submission to the 
ingf’s orders. 

What were the precise days upon which 
these courts, onlinarily Called circuits, tfaougfh 
different a little from these in the former years, 
met, 1 cannot say, further than the dntcis of 
some papers in the re^sters, and others come 
to my hand, shew. It would seem that court 
at Jedburgh met toward the beginning of Oc- 
tolier, for I find a letter directed to them, and 
the rest, from the committee of public affairs, 
October 9, which will give some more light 
about them. This 1 give from the registers of 
council. 

“ October 9, 1614. Sederunt the committee 
for public affairs, upon '.he report of the com¬ 
mission, at Jedburgh, and for the western dis¬ 
tricts the Lords did send the following letter, a 
copy whereof was ordered to be sent to the 
test of the districts for the rule of their proce¬ 
dure : 

“ My Lords; The Committee of council 
being very frequent, I did propose to them 
your two queries: in answer to the first 
whereof, it is all our opinions, that if the de¬ 
fenders, called before you as counsellers, he 
personally cited, they may be holden us enn- 
fest; but they cannot unless they be personally 
cited, and all that can he done in that case is 
to put them to the horn, which will be as great 
a punishment to them, as if tlicy were de¬ 
clared fugitives ; but it will not inf'ir any dan¬ 
ger to the country by resetting them, xvhich 
» as much to be shumied as can be. And if it 
be thereafter fouud convenient to hold t’.tom as 
confest, to the end tlMit tlic^h .ng may get a fine 
by holding them as^onfi^jjh?c!i »y»9y he 
more advisable than the takmlfffNieir esi/hcal, 
which is all that can follow upm> their being 
put to the born, tj|sn I shall cause cite them 
upon sixty days, asEelbg out of the country, 
but let uot that stop your diligence; in whicli 
case they w ill he holden as confest, though not 
personalty cited. 

** It is likewise their opinion, you. should 
proceed against all sheriff-deputes who have 
malversed, and that you should punish them 
cxemplarily to the terror of others, and to the 
end that people may see that you are come 
there to protect honest men, as well as to punish 
kniiyes. 1 am, your lordships’ bumble servant, 
Georoe McKenzie.” 

This letter iiSB little dark to Me, not having 
the queries; but it lets us in to seb somewhat 
of the manfagers severe designs upon geiiUe- 
Wien and others. 

f* it is of more imporMnee.togire oq acoouBt 

vou X. 


tbe paine of fyve bunder merks, or else to bb 
committed prisoners to the Tolbnith of Olas^ 
gow, till they be transported to the Tolbuith 
of Edinburgh, to bear witnes in the forsaid 
cause. The lords lykwayes ordained the as¬ 
sizers to attend at Edinburgh, the said seven- 

of a letter from the king, read in council, or iti 
committee, October 19, which wan no doubt 
impetrate by our managers here, as the foun* 
dation of their imposing exorbitant fines upon 
many gentlemen we shall hear of in the next 
section. The letter follows: 

« C. R. 

Rig:ht trusty, &c. Whereas we find that 
some of our unnatural and rebellious subjects 
in that our ancient kingdom, dq enter Into 
plots and conspiracies, the more willingly and 
securely, that they think their guilt cannot bo 
discovered by the depositions of witnesses, they^ 
for concealing their guilt, industriously using 
to discourse of those matters only with onn 
person alone ; and it being easy to cause onn 
or two, who might he proving witnesses, iq 
withdraw for sometime. And seeing it is tho 
great interest of all government, as well as of 
all who desire to live peaceably under it, thdt 
all subjects should he obliged to iHx all manner 
ofaccessiuh to such horrid crimes, as tent! to 
overthrow all society and government; and II 
being undeniable, that no man can comidain 
when judged by his own oath, by which lie is 
in less danger, than by any probation of any 
w'itness whatsnmever. 

“ Tlierclbre thought it necessary to impower^ 
and we do hereby autliorize and inipow'er our 
advocate to raise process before you, or belbra 
those who are comiiiissionare to represent’ us, 
ns our privy council, in the Western andSoutli- 
ern shires, against any whom you or they 
shall order, for the said crimes of plotting and 
contriving to ri'sc in rebellion, or for inteTcom- 
niiiiiiiig with, or resetting any declared rebels ; 
and to r^fer their guilt to the oath of the said 
defenders, in so far as may extend to a pecu- 
niarv mulct or fine allcnarly. 

“ Jdeclaring hereby, for their further se- 
ciirity, that if they shall depone upon the 
guilt so referred to their oath, they shall be for 
ever as secure Upon the payment of theit fine, 
as if they had a remission under our great 
seal: whereas, if they refuse to depone, wa 
order you to hold them as confest, and to fine 
them in what sums you shall judge to be pro¬ 
portional to their respective gurit and accession. 
Which power so granted to you, shall only 
continue in force till the first day of April next 
to come, and is hereby ordained to be n'gis- 
trate and recorded in your books, to the qpd 
that extracts may be ^iven to any who shall 
depone, as said is, this, and the decreets to 
follow thereupon, being to tlitm in place of a 
remission. For all which this shall be to you 
a sufficient warrant. Given, &c. Septembci: 
27 , 1684 . “ MuRaAV^.** 

Mr. Laing (vol. 4, p. 39, editipo of 1004) 

3 Y 
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leiDtb of November nixt, under the paine of 
two bundreth luerks eiich persone. 

** The said criminal! action and cause being 
then called, the Lords for severall causes moving 
them continued the same from tyiiie to tynie, 
till the twenty eight of this instant, and the 
same being then called and both parties coin- 
peirand, The queric and solution therof under- 
writteh was produced in presence ot the saids 
lords whereof the tenor followes: 

“ Edinburgh 20 November 1684. The said 
. daj auent ane qucrie proposed be his majesties 
advocat to the lords of coiincill and session, he 
coinmand to him from the lords of the secret 
comitie. It being treason by the common 
law and ours to supplie or comfort declared 
traitors, and it l>eing treason by our law to coti- 
ceal treasod, qiieritur whither sir John Cochran 
having asked from Forter6eld of Duchall who 
was not related to the late carl of Argyle, the 
•oume of hfly pounds sterling for the said 
carle’s use being a declared and notour traitor, 
and Duchall not having revealed the sameii 
either to his majestie or-his oflicers, wherby 
the prejudice that miglit have followed ther- 
upon might have been prevented. Is not the 
fbrsaid concealing and not revealing treason ? 

Sic Subscribitur, Gro. Mackenzie. 

The Lords of connsell and session having 
considered X\\c fucti species proposed in the for- 
•aid querie, it is their judgement that the con¬ 
cealing and not revealing in the case forsaid is 
treason .-^—(Sic Subscrihitur,) Perth Chan¬ 
cellor, Da. Falconer, Ja. Foulis, J. Lock¬ 
hart, David Dalfbur, James Foulis, J. 
Beton, J. Murray, Roger Hog, J. Waii- 
chope, H. Beniio, F. Stewart, L. Lyon, 
Geo. McKenzie, Patrick Ogilvy, George 
Nicholson *,** 

The Lords having considered the lybell per- 

noticing Hume’s representation of king Charles 
tlie second, as endeavouring to mitigate or per¬ 
suade his ministers to remit one halt of the niies 
levied in the persecution in Scotland, in the 
early part of his reign, under the ecclesiastical 
•ommissions, observes, The fact is, that tliev 
were levied entire for the king’s own use,*’ 
which indeed is sufHcictitly shewn by Wodrow, 
to whom Mr. Laing refers. 8ee also 1 Fount. 
186. 

* * hi this answer* says Wodrow, vol. 2, p. 
421, ^ the whole of the lords of the justiciary, 
almost, three or four at least, deliberately give 
their judgment aiicnt the chief part of the mut- 
ler, in debate in DoucliaVs process; and it ntay 
be considered how far in equity persons w ho 
have already given judgment, can give it over 
again. It IS certain they could not but cun- 
demn tbe gentleman, unless they shoiiUl om- 
demn what they themselves had signed under 
their hands.* 

I have not observed the debates of any ad¬ 
vocates in the process, for indeed it was fruit¬ 
less almost to reason upon a matter already 
coiidnded upon, Ilowevec, I shall here set 


1 6B4^Triat of John PMerJield^ [1060 

sewed by his majesties advocat agaidst Juba 

down Doiichal’s own thoughts of his case, 
which he drew up at the time, and, if 1 mistake 
not, gave into the court and resumed it befura 
the assize; and it is as follows: 

John Porterfield of Douchal, is imlicted tor 
reset and couverse with his own brother Alcx« 
ander Porterfield of Uuarreltoun, whereas the 
said Alexander being forfeited for his accession 
to the rebellion 1666, and his estate being sold, 
and disposed by the Exchequer, tbe said Alex¬ 
ander after some years did come and live peace¬ 
ably within the shire of Renfrew, and, long be¬ 
fore the fime libelled, did go publickly to Kirk 
and market, behaving' himself as one of his 
majesty’s free lieges, by conversing with his 
majesty’s subjects of aA ranks, such as Privy 
Counsellors, the sheriff of the shire, and tliu 
officers and soldiers of his majesty’s forces; so 
that private subjects could not hut conclude, ho 
was indeniiiified, and his own brother was not 
more to abstain from converse with him, than 
those above-uienlioncd, esfiecially seeing he 
did compear bcibrctlie ordinary Courts of Ju¬ 
dicature, particularly the sheriff court of Ren¬ 
frew, sometimes as pursuer, sometimes as de¬ 
fender in sundry actions; yea, did actually 
compoiiiul with the .shcrifl'of the shire, fur a fiiio 
of irregularities in not keeping his own parish 
church, and i*eceivod his discharge for tlio 
same, M(»reover, he did ordinarily frequent 
his own parish church, when there was a re¬ 
gular incumbent, and frequently conversed 
with the said minister; he was frequently in¬ 
vited, and present at most pan *>f the burials 
within the shire, where he had access to con¬ 
verse with all ranks, and i^pttireil to markets 
within and without the shire, and lastly, did 
assist and help to settle the soldiers in their 
quedrters and localities, and did entertain them 
even at his own house. 

As to the haihouring of George Holms, 
the plain truth is, the said George went away 
without anus, and returned so without being 
noticed ; hut so sooA as >tvas informed that Ini' 
name was inJ^iQjforteipjs Roll of the court at 
Glasgow Idtih tnougli he was neither cottar, 
tenant, or servant to me, yet 1 caused his fa¬ 
ther put him off my Thereafter be 

compoundetl, first wilh Keiinoway the donator 
for liis moveables, and thereafter with tbe 
sheriff depute for his peaceable living, at which 
time he took the bond of regularity, and had a 
testiAcate thereupon. Notwithstanding I would 
not entertain him, so that he listed himself a 
soldier in the standing forces. All which is of¬ 
fered to be proven. 

As to tlie la^t point of the libel, the truth is, 
sir John Cochran did make a very overly [su¬ 
perficial] motion to me, for hfty pounds stening 
by way of charity to the earl of Ai-gyle, which 
, I refused; and in regard the motion was pro¬ 
posed so trivially, 1 thought it not worthy to 
bo communicate, nor could 1 prove it, had it 
been denied, neither in construptioii of law can 
it inftir Uie things JibellecL’' 
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Porterfield of Dnchall, they find the aanven 
relevant as it is lybelled viz. That he harbour¬ 
ed and rerept upon the g^nnind of his lands, 
George Holhio, a declared fugitive for treason, 
and oonrersed with and reccpt and intercoinon • 
cd with Alexander Porterfield his brotlier a for- 
faulted traitor, and also that he concealed or 
not revealed the treasonable proposall made to 
him be sir John Cochran, for supplieing the 
late earl of Argyle, a fbrfaulteil traitor mention¬ 
ed in his indytment, separatim, to inferr the 
cry me of treason and paine of treason, and re- 
initts the samen to the knowledge of an inquest. 

Assisa. 

Sir John Dalmahoy of that ilk. 

James Bainl of Sauciitonhall. 

Sir James Fleeming of Kathobyres. 

Henry Trotter of IVlortounhall. 

Henry Nisbot of Dean. 

James Murray of Sklrlin. 

Robert Ilepburii of Burefoord. 

Sir George Skein of Fintray. 

Lieutenant Collonell Rue. 

David Edie of JNewwark. 

Alexander Cruekshank, mcrehant. 

Janies IVicliolson, inendiaiid. 

James Boyd, nierchand. 

Henry Elphingstouii, collector at Aher. 

William Menzics, iniMchant in Edinburgh. 

The Assyse lawfully sworn, no objection in the 
contrair. His Majesties Advocat tor Probation 
aflduced the pannall’s own jndiciall Confession, 
wheilo he adhere<l in presence of the justices 
and assizers, and vvherof the tenor fullowes: 

“ Edinburgh, the 17th day of Nov. 1C81. 
The whiidi day John Porterfield of Ducliall, 
confessed and acknowledged in presence of the 
saids lords, that sir John Cochran of Ochiltrie, 
somtyme in the session, in the end of 1682, 
or beginning of 168J, having mett with him in 
the burgh of Edinburgh, the said sir John 
proposed to him to give fifry pound sterline, 
for the relieif of earlc of Argyle, and 

that he rcfuseil to do fJie s apic.. Conlesses he 
told this proposition to^ Cuimlfj^me of Craig- 
ends, and that (Vaigends told him the lyke pro- 
posulL had been m ade t o him. 

Sic Suhscribilur^ . PoRTCariELD. 

J. Drummond. Ja. Foulis.” 

And the saiil John l^ortertield of Duchall, 
being of new again interrogat in presence of 
the assyse al'ter they were sworn, he of new 
again acknowledged and confessed, in manner 
fbllowitig, via. That he had conversed with, 
harboured, and recept Alexander Poiterheld his 
brother, a Ibrfaulted person, and also that 
George Holme a fugitive, had dwelt and re¬ 
sided on his ground, and tliat sir John Cochran 
did make the proposall to him mentioned in 
his ilittay, and that he had concealed the sanieu 
from, and not revealed it to his majesties privy 
rouncill or others in authoritie under the King, 
and declared he submitted himself to the king’s 
mercy, and intreated the lords te represent his 


condition fovoiiraUie, since he was most pe%; 
nitent. 

Sic SuhiCfihkur^ J. PoRTBRSiaue. 

J. Drummond Ja. Foulis. 

Foliowes the Verdict of the Assyse. 

** The Assyse having chosen sir John Dal« 
maboy their chancellor, all in one voice, finds 
the pannull John Porterfield of Douchall guilty, 
by his own confession, of conversing with, har¬ 
bouring, and recepting Alexander Porterfield 
his brother, a furiauhed persone; as also in 
harbouring on his ground, Geor^ Holme m 
declared fugitive, and sicklyke of concealing 
th,c proposall made to him be sir John Cochran 
mentioned in his dittay for supplieing the late 
earle of Argyle a forfaulted traitor. 

Sic Subacribitur, Jo. DalMAHOY.” 

The Lords continue the proiiuncing of sen^ 
fence till to morrow, being the 29tli instant, at 
twelve o’clock in the forenoon, and ordaines the 
pamialt to be removed back to prison. 

The Lonls commissioners of justiciary ther- 
for having considered the said verdict of as¬ 
syse, they be the month of James Henrysone 
Dempster of Court * decerned and adjudged 
the said John Porterfield to be execute to Uie 
death, dcinained as a traitor, and to underlye 
the paines of treason and utter punishment ap- 
poynted by the lawes of this realme, at such a 
tyme and* place, and such a manner as the 
king’s most excellent majesty shall appoynt, 
and ordains his name, fame, memorie, and ho¬ 
nours to be extinct, his blood to be tainted, and 
his armes to he riven furth and delate out of 
the hooks of armes, siia that bis posteritie may 
never have place, nor be able to uraik or injoy 
any honours, offices, titles or dignities within 
this rcalmti in tyme coming *, and to have for¬ 
faulted, amitted, and tint all and sundry hia 
land«;, licretag'es, taks, steddings, roitmes, pos¬ 
sessions, g<»ods and gear whatsomever pertain¬ 
ing to him, to our soveraigne lord’s use, to re- 
maine pcrpetuallic with his highnes, in pro- 
peilie ; which was pronounced our doom. 

It seems” says Wodrow, his sentence of 
death was precoiiceitcd before the Justiciary 
sat, for, in the Council Registers, November 
28,1 find as follows: The Council recommends 
to the I.ords of Justiciary to leave the ilay and 
place of Douchal’s cxccuiion to his majesty .”f 

And he proceeds, Douchal was most sedate 
and patient under liis trial, and bore all with a 
Christian spirit. Uis honour as a gentleman, 
and loyalty as a subject, stood full and entire; 
his conscience did not reproach him: all was 
peaceful within, and God smiled u|Mm him. 
Tims nothing men could did rufile him. 

When he was to receive his sentence of for¬ 
feiture and death, he was asked as usual in 


* a note to the Case of Lord Loudon and 
othei-s, p. 1008 of the present volume. 

•\ See, too, in 2 W odrow 142, the cruel order 
concerning the execution ot Uackstoun of Ba- 
thillet* w'bicb the oouDcii made before bia triak 
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some cas^Sy h§ ll^ad to say wby it sliould 
not be pronounced. His return was. My lords, 
1 hare little to sny, I pray the t.oi’d may save 
the king, wbate\ er come (Vine! whi^ili shewed 
him to be a better Clnistian and subject than 
such who persecuted him. 

His sentence drew compassion and tears from 
many of the onlookers, to see so good, old, 
and innocent a gentleman exposed to such 
hardship* for iiviJigiiiHry crimes; yea, the hard 
measui^' he met with was regretted by same 
persons in the government after it was" over; 
add I am well assured, that even sir George 
Mackenzie used to cast the blame of this pro¬ 
cedure off himself, and term Douchal ‘ My 
* Jowl Melfbrd’s martyr.’ 

And such was the equity of those times, that 
the very person who was his judge, had got a 
previous promise of his estate, which was in due 
time made good ; and July 1G86, by the king’s 
gill the earl of Melford was made donator to his 
personal and heretahlc estate, so that lie had 
more reason than every body to find him guilty. 

3685, March 22d. John Porterfield, late of 
Douchal, and Alexander Porterfield his son, 
ipipplicate the council for liberty. The first 
is refused, because under a sentence of for> 
feiture. His son is let out, on bond for the 
sum in which he is fined. July 23d. Douchal 
is allowed the liberty of the town of Edinburgh 
upon bis petition, hut confined thereunto. And 
^ptember 3d, the council transmit the fol¬ 
lowing petition from him to the secretaries; 

‘ That whereas tlie petitioner being desired by 
sir John Cochran to give some charity to the 
lord Argyle, did heartily refuse the same, and 
having concealed the design of the said sir ; 
John, and not timeously revealed the same, 
which he did out of ignorance, and not out of 
any evil design, but did freely confess the 
same, which otherwise could not be proven 
agafiist him, wherefore your petitioner is for¬ 
feited, and hath a long time been prisoner; and 
peeing his life is near at an end, I being of the 
age of seventy two years, and under many in¬ 
firmities contracted in the said jirison, it is 
therefore humbly desired that your lordships 
would recommend your petitioner to his most 
aaci'cd majesty, Ibr a remission to be passed 
pfratis, containing Rehabilitation, &c. Ami it 
IS hoped his sacred majesty will he so gracious 1 
(considering that the petitioner’s crime was not 1 
intentional, but iu a inaiiiier ignorantly) out of i 
tliat gracious benignity and goodness which I 
princes have biicn in use alwaysto bestow upon * 
the worst ot iheii* sulijecbr, being penitent, and 
allow your petitioner a coinpcteney to live 
upon, out ol lii.s own estate, and take some 
seen course w ith his debr, w hich is t cry griev¬ 
ous to his spirit, and your petitioner slialf ever 
pray; John Poittrfiehl.’ And I find, sa\s 
Wodrow, September I6th, an address to the 
council frtjMi AleXiindcr Porterfield his son, 
shewing that he bath a. tVing to itay his fine 
with,.M-fiug his lathei i* t.'nf. iu d, mid 
bis hue u ay be re(iiittcd, considering hialotig 
impriHoameut. The coiuutil transmit tips ad- 


,l6M.--^Viat^JohnPcrtnJUld^ [ IQM 

dress to the duke of <lueeDBberry.---See 
Wodrow, 420, 423, 478. 

The follou'ing i$ FountainhaWs Jp,q)ort of 
this Case: 

« November 97, and 98, 1684. Porterfiehl^ 

I of Duchole was thir days pannelleci before 
; seer^ry Lundy, and the justice clerk, as com* 
i missioned by the king to hold the oirciiit for 
I (Mydesdale, and their power was to expire on 
the 1st of December, for these crimes of trea* 

! son ; lino. That he had harboured and reset 
one Holmes his officer, after he had comeback 
from Rothw el bridge ; and also had oft liar- 
boured and entertained —Porterfield his 
brother, who was excepted out of the act of 
indemnity for being at Pentland-hills. 2do, 
That sir John Cochran had come to him, and 
desired that he might lend 1,000 merks to a 
poor distressed friend, and he asking if he 
mcaiied my lord Argyle, he did not deny it; 
and though he had refused to contribute any 
thing towards his assistance, yet he treasonably 
concealed that design of raising raonev to my 
lord Argyle, th(;n a declared traitor.—^’^I'hough 
he confessed the matter of fact, except resett¬ 
ing the ofiiccr, yet he alledgcd that the resett¬ 
ing his brother could not import any thing 
against him ; seeing resetting in law must be 
a concealing, abstracting, or hindering a re’oel 
from being hruiight to justice or |iiinishment ; 
whereas his brother these eighteen years has 
conversed openly at kirk and market with 
all ranks of persons, even with the officers 
of the king’s army, un(|iiestioned by any, and 
went to London and componed the gift of bis 
own forfeiture, and took it iu another (lers^n’s 
name (heeuuse he himself refused the declara¬ 
tion) blit to his own behoof; so that Dnchole 
was ill hoiia fnJe to converse with him ; and it 
was nothing hut parsimony in not bestowing 
the expetict' liiatkcpt him from a remission; anil 
this not being adverted to, he has infecu^d all 
the gentry in the west by conversing with 
them. As to the second, answered, I'hat he 
knew' not cei ^iinly if sir J/ffin Cochrane meaned 
my lord Argyljp^jjJien be craved the subsist- 
ance and contribution. 2do, There was none 
present who heard sir John seek it but himself; 
so if he had revealed could not have 

proven die same; ajro thus by the 49th act 
pari. 1.587, succumhiiig in juoving another 
guilty of treason he became guilty ol the same 
treason himself:—Yet regent Moitou was exe¬ 
cute for concealing, though be could not have 
jiroven it. See sir George M’Kenz. Criminals, 
page 48. who thinks ibis concealing to be no 
treason. It was great simjdicity in Duchole 
to confess ; for they having no way of proving, 
if tlicy had referred it to his oath, if would 
have restricted the bazai’d to an arbitrary pain, 
but tlie reset would have forfeited him, unlest 
be had purged and restricted it, by taking the 
test; which he w'ould not do. 8tio, He al* 
lodged wliat was given to strengthen » rebel 
to rise in arms were certainly treason; but 
here k w^s only charity towarda alimentiiifk 
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bim; and which is more, he ahsolulely denied 
to give any contribution at all. The privy 
council finding Duchole’s qualified confession 
▼cry narrow, they proposed the query to the 
lords of session, as tL^^ king’s g^eat council 
in law, and wbo by his letter were appointed 
to give the secret committee advice in dubious 
cases ; and they, by their resolution under 
their hand, found that the very concealing the 
seeking of money towards the support of a 
declaired traitor was treason. Yet this was 
thought very remote ; fur . Imo, There is the 
rebel himself who stands guilty of the treason. 
Sdo, There is the interposed person who de¬ 
mands the contribution-money for the traitor’s 
use ; and this is also treason in him. 3tio, 
T'bere is he who gives it. But the naked con¬ 
cealer who refused to give it, he is only in the 
fourth degr(:e: so to reason at this rate, to 
CMUiceal theft O/Oinmitted by another landed 
man shall be treason in the not revealer : only 
the diderence is, aiding a rebel with money, is 
treason by the common law; but theft in a 
landed man is only treason by a special statute 
w'ith us, and mjicl tone juris not to be extended 
ultra suum casnw ; or rather this example, if 
I know' thai another man harbours a rebel on 
his ground, i am as guilty as the reseiter, if 1 
don’t reveal him. However, on this sub¬ 
scribed opinion of the session, the commis¬ 
sioners of justiciary found the dittay relevant; 
and the assize found it proven. ISo he was 
found gui’ty <d' treason. But the time and 
place oi his rxecutioii w'as referred to the king, 
that hti might apply lor a remission ; for it ap¬ 
peared that thiy only aimed at bis estate, 
which will be 12,000 iiierks per annum.—Ail 


1^5.— Coat the Earl of Titm^. [16SS 

this procedure, to prevent quarreHing, is ra¬ 
tified by the 7tli act of pari. 1685.’* 

The act of parliament is as follows: 

‘ Act anent Porterfield^ of Duchall^ and con-- 
‘ cealintr of Supply given to Rebelsy May 
‘ 6, 1685. 

‘ Our 8o\craign lord, and estates of parlia- 

* ment, do ratifie, approve, and confirm the 

* sentence of forfalture pronounced the com- 

* missioners of justiciary against John Poiter-. 

‘ field, sometiiiie of Duchall, and the interlo- 

* cutors, and w hole procedure of the saidscom- 

* missioners in that process. And declares, that 
the same was conform to the laws of this klug- 

* doni. And in general, statutes and declares, 

* that the concealing and not revealing of sup- 

* piys given to, or demanded for traitors fbr- 

* faulted for treason against the king’s person or 
‘ government, is treason, and to be judged ac- 

* cordingly.’ 

Wodrow, after observing upon “ two other 
most iniquoiib acts,” says of this ‘‘ their third 
act this day runs yet deeper, and was framed 
not only to look back to what was past, but to 
catch a great many gentlemen and others and 
to bring tliein to ruin in their bodies and estates. 
The illegal and harsh sentence passed by the 
Justiciary, at the direction of the Council^ 
against that excellent gentleman and Christian 
John Porterfield, of Douchal, made a terrible 
noise, and was plainly enough iierceived te 
have been in order to gratify a particular ma« 
nuger with his estate. It was necessary then 
ex post factoy to conlirm this sentence by a 
posterior law.” 


321 . Case of Walter Earl of Tauras, for Treason, and recepting 
of Traitors: 3() Charles II. a. d. 16'85. [Now first printed 
from the Records of Justiciary in Edinburgh.] 


Guru JusTicuRiiEju^S. D. N. Regis tenta in 
I’rctorio burgi dn EdinlHirgh, Quinto die 
meitsis, Jaiiuarii,»mill|j|jiibo scxccntcsimo 
octuagesirao quinto, per Nnbilem ct Poten- 
tem Coinitem, Georgrum Comilem de 
Linlilhgow, Jentidariutp Genera tern et 
llonorabiles virciS^ Dominos Jacobum 
Foulis de Collingtoun, Justiciarifc (’leri- 
cum, Joharinem Lockhart de Castlehill, 
Davidem Ballbur de Forret, Rogerum 
Hog de llarcarss, Alexandrum Setoii de 
Pitmedden, et Patricium Lyon de Cares. 
Commisaionarios Justiciariflc dicti 8.D.N. 
Regis. 

Curia legitime affirmata. 

Intrariy 

Walter earle of Tarrasy prisoner. 

InD YTED and aocused^^ that wher notwith- 

* This earl of Tarras had married the 
duchess of Monmouth’s elder sister. Of his 
iBstruinentiility to tke destruction of Baillie, 


standing by common law of tliis and all well 
governed nations, the conspiring to overturn 
the government of the nation, or to assist such 
as designe to invade the same, or the conceal¬ 
ing, and not revealing of any treasonable dis* 
course tending thereto, does inferr the pains- 
and punishment of treason, and by the third 
act of the first parliament of king James tbs^ 
first, and thretty seventh act of bis second: par¬ 
liament,* and oy the nynth act, twehh parlia* 
raent of king James the second and ane liun- 
dreili and forty fourth act, twelth parliament 
of king James the sext,f It is statute and or¬ 
dained that no man 0 |)enly nor notoorlie rebeV 
against the king’s persone or authority, o» 

- —. — 

the uncle of Tarras’s second wife, on account 
appears in the Trial of Baillie of JcrviS;.«( 0 ! 0 ^ 
p. 6di7,of this i^nlume. 

* S^e these two Acts in the Case of LordT- 
Loudoun and others, p. J>89, of this vol. 

f See as to this, the Case of lord Loudoun 
land others, p. 992, of this voL 
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mrice warr a^inst the king^’s lieger;, and that 
wher anjr traitors or rebels repaii*s in any part 
of this kingdoiu, none oi bis niajcstics lieiJgi^ 
ahall presume torecepl, siifiplie, or intercom line 
wilb them, or give them any meat, drink, hous, 
harbour, or any relieff, or comfort, under the 
same pain, for whilk they are forefaiiUed anil 
put to the horn, and that immediately upon 
knowledge of their repairing in the liounds, all 
. his majesticu} obedient subjects doe ilieir exact 
diligence to the uttmost of their power, in 
searching, seeking, takiii|f, and apprehending 
•the saids rebells and traitors, and presenting 
them to justice, or in following of them till they 
he taken, and expelled and put out of the shyre, 
and that immediately they make intimation to 

rity in the nixt shyre, ho shall he holden to doe 
the lyke diligence without delay, and sua from 
shyre to shyre, till they be apprehended, and 
brought to justice, or expelled and put out of 
this realme; and farder, when ever any manner ^ 
of trators and rebells liappens to impair in the 
countrey, all bis majesties Hedges knowing 
them, or amongst whom they resort, shall w ilh 
mil possible sp^ certifie his majesty, or some 
of bis majesties privie councill, or some of the 
chief persons of authority, or credit, dwelling 
within the same shyre, that such persons (if 
they be known) are within the same, and if 
they be unknown, showing their tockens under 
the paines that the rebells and traitors ought to 
\ have sustained in their bodies or goods, uiem- 
selves, in case they had bein apprehended, pre¬ 
sented and convict be justice. And be the four- 
teinth act, sixt parliament, king James the se¬ 
cond,^ it is declared that all who shall recept 
such as are justified by crymes, if the crime 
be nottour, and the tressnassor convict or de¬ 
clared guilty, are ordaine;] to be punished as thi^ 
principall tresspassor, and by the nyntie se¬ 
venth act, seventh parliament, king James the 
Mill, all slierids, bailzies, and othci-s, are or* 
Jained to doe diligence to apprehend all rehells 
who arc at the horn, for capitall crymes, and 
that no man willfully or willingly rece|>t, s^iip- 
plie, inaDtaiiie, defend, or doe favour to any of 
his majesties rehells, and being at the horne 
within their-liouscs, liounds, lands, and hailziea- 
ries, under the paine of death, and contiscation 
qf moveables. And by the fyfth act first ses¬ 
sion of his majesties first parliament, it is de¬ 
clared, that it shall be high treason for the sub- 
j^ts cd' this realme, or any number of them, less 
or more, upon any ground or pretext wliatsom- 
ever to rise or continue in arme6,to make peace or 
warr without his majesties spcciall authority and 
iMrobation first interpoued thereto. And be the 
mt act eigbteinth 'parliament, king James the 
sixt. the estates of parliament faithfully pro¬ 
mise nerpetualiy to obey, mantaine and de¬ 
fend the premg^ve royal of bis sacred majesty 
bis airs and successors, and priviledges of liis 
bighoes crown with their lives, lands and goods. 

* As to this, see the Case of lord Loudoun 
and others, as bdbre referred to. 


l6B5.~^Ca$e of the Earl ofTarrao, [1068 

And be the second act, second session of his 
majesties first parliament, It is statute alid 
ordained that if any pei son or persons shall; 
herefter, plot, cotitriv^ or intend death, or 
destruction to his majesiy', or any bodily harme 
tending to death of destruction, or any restraint 
upon his royall person, or to deprive depose or 
suspend him from the style honour or thn 
kinglic name of the imperial crown of this 
realm, or any others his majestit^s dominions, 
or to suspend his majestic from the exercise of 
his royall government, or to levie warr or take 
up armes against his majeslie or any conimis- 
sionat by him, or shall intyse any strangers to 
invade any of his majesties dominions, and shall 
by wryting, printing, and other malicious and 
adyysed, speaking, express and dcclave such 
their treasonable intentions, efter such person 
or pci-sons being upon siifKcitiit probation le- 
gallie convict therof, shall l>e deemed, de¬ 
clared and adjudged traitora, anil shall suffer 
forefaulturc of life, honours, lands and goods, 
as in the cases of treason. Lyk as, by the se¬ 
cond act of his majesties third parliament, 
It is declan'd high treason in any of the sub¬ 
jects of this realm by wryting speaking or any 
other manner of way to endeavour the extir¬ 
pation', suspension or divcrtion of' the right of 
succession to the imperiall crown of this realme, 
or the deban'ing the nixt lawful I suci'cssor from 
the immediat actuall, full and free administra¬ 
tion of the government confiirm to the lawes of 
this realm, and that all such attempts and 
designs shall iuferr against them the pain of 
treason. Notwithstanding whereof 1 her being 
a treasonable ilesigii in England, for riseing in 
arms against the king our soveraigne (whom 
God preserve) and for killingor at least seizing 
on his sacred person, and the person of his 
royall highness, and for forcing his inajestie to 
ccTijdescend to such pro|>osails as they the said 
dAinnable conspirators should make, tlier was 
a Juiicto lykcw'ayes of the* Sc<»ttish nation 
called up by them, and who did meet and as¬ 
semble themselves together, at London, in the 
moneths of February, March, April or May 
1683 yeai-s, at wdNcli tweeting were present, 
The lord Melvill, Mr. Robert Haillie of Jervis- 
wood, sir Hugh Campbell of Cessnock, and sir 
George Campbell his / tm rff Moiitgoinerie of 
Langshaw, sir Johnr Cochran, Mr. Robert 
Martinc, Mr. William Veilch, ane outlawed 
preacher, and declared and forfault traitor and 
others. Wher eftertlicy bad most treasonably 
and seditiously misrepresented his ninjeslics 
government, especially in Si^otland, and the 
administration <»f his royal highness his ma¬ 
jesties commissioner, and his judicators there, 
therhy to excite one another to the designed 
conspiracy and rising intended against nim. 
and to serve as a pretext and blind to excuse 
their wicked and treasonable design of joyning 
with the coaspirators in l^^ngland, they did send 
master Robert Marttne with a commission into 
Scotland, and he carryed letters, parUcularly 
a letter from the said Jerviswood to the said 
Walter earle of Tanras, and the said Mr. Ro- 
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bert havinj^ nrryvcd here io Scotland, in the 
monetli of May, 1G83 years, he did address 
himself to the laird of Torwoodlic, and lliey 
sent for the laird of Polwart, Philiphangh, and 
the said Walter earle of Tarras, and before 
Pol wort caiiH> the said Mr. Robert Marty ne, 
and the said Walter earle of Tarras, or at least 
the said Walter earle of Tarras and the said 
Philiphaug'h did talk of a rising in arnics i^ioii 
asupfiosition, if the countrey party in Eng¬ 
land, should have thoughts of going to arms, 
and it it were not (it in that case to sci/e upon 
the odicers of state, and other officers here, 
and to surprize Berwick, and his majesties 
garrisons o( SStcrliiig and others, and his troops 
of h(»rse, and dragoons within this kingdinn, 
after which the said Walter earle of Tarras 
went to Gallowsheills, wher he did meet with 
the lairds of Gallowsheills and Polwart, and 
after the said pannall had tryed if the laird of 
Gallowsheills would be secret, he did at last 
formally talk of rysing in arms, and of con¬ 
curring with lliQ late earle of Argile a declared 
traitor, who should land in the West, and of 
bringing the king by petllions or by force to 
abandon his i-oyall brother, and of dclyvering 
him up to a legal tryall as a sure remedy for 
■ettliiig all disorders, and repairing all dis¬ 
orders, and repairing all grievances Imth in 
England and here, and as a certane stepp for 
secluding him from the succession to the im- | 

S erial crown, of this bis majesties auncient, 
ingdora. And if this was not done in the 
king’s own lyfetyine the opportunity would be | 
lost, and that these overtures were concerted 
betwixt the paiiiiars friends at London, and the 
coiintrey partie (for so he called the saids con¬ 
spirators) and then it was positivelic talked off, 
by ane or other of them that Upon the certane 
ffiewes of England’s heiiig in tlie lields, those of 
the southern shy res should 'presently rise and 
get also as many as they could wdio should be 
^blti to deal with stragglers, and that officers 
should be trysted to command. And that them 
the late earle of^rgile was to come from 
beyond sea, and sir J/ilin Cochran from Eng¬ 
land to the west country, an^ ther was a sign 
and word appoynted for thes tliey call honest 
men to know ane another by. And that upon 
the news ihe sa M <pannal and they were to 
have from England, tltey were to meet upon 
middsummer thcrafter. Which overtures or 
aiie or other of them, the said Wi^lter earle of 
Tarras himself made or heard and concealed 
cite same or at least he did talk what was to be 
done, if England should rise, and did treat of 
giving them or the late carle of Argile a de¬ 
clared traitor, some assistance here; or the said 
pannall being present wher these or some 
*sucb overtures as thes wer treated he did con¬ 
ceal and not reveal the samen. Through the 
committing of the which crymes above written, 
or either of them» he was guilty of the com¬ 
mitting High Treason, and is actor, art and 
part thereof; wliidi being found be ane as¬ 
sy se he ought to be punished with forfaul- 
tHre of life, lauds, and goods, to the terror 


and example of others to committ the like her* 
efter. 

Penewer, —Sir George ]^‘Keiizie 0 / Rose • 
haugh, his Majesties Advocut. 

His Majesties Advocat produced a Wamind 
of Privy Council, tor jicrsewing and insisting 
against "the said earle, whereof the tenour fol- 
lowcs : 

“ Edinburgh the day of November 1684, 
the Lords of his Majesties Privy Councill 
doe lieirby give order and warrand, to his 
Majesties Advocat 40 persew a proces of trea¬ 
son before the Lords C4>minissioners of Justi¬ 
ciary, against Walter carle of Tarras for the 
Cl vines of treason and rebellion, and others 
whereupon his Majesties Advocat shall indyt 
him. Extract by me, 

Sic Subicribitur. William Paterson.^* 

The earle of Tarras produced a Petition 
under his band direct to the king’s most sacred 
Majesty, whereof the tenor followes: 

** To his most sacred Majestic, the humble 
Submission and Petition of W alter earle of 
Tarras, humbly sheweth, That his Majesties 
petitioner* having received ane indytment of 
High Treason, at the instance of his Majesties 
I Advocat, for the crymes of treason therein 
mentioned, and the petitioner being concious 
to himself of his haynoiis guilt therein, he is 
resolved in place of all other defences to through 
himself at his Majesties feet, and submitt io 
his Majesties mercy, his only Jiopes and tnist 
being in his sacred Majesties clemency and 
goodness, that his Majestic would be graciously 
[ilcascd to pardon the petitioner’s crymes and 
by the sparing of his life, giving him opportunity 
for the tyme to come in some measure to ex- 
piat his former cryms and offences by hit 
dutifull and loyall deportment to his Majes^ 
and bis successors, which by the grace of Al¬ 
mighty God, the petitioner will for ever her- 
efter inviolablie preserve. So he doth most 
humblic acknowledge his guilt conforme to hit 
Confession given under his hand to the Lords 
of the Secret Committee the day of November 
last, to which be-does adhere, and holds the 
same as here repeated, and freely coiifestct 
that by his crymes therein specified, his life 
and fortune are justlie at his sacred Majesties 
mercy, and seeing now his Majesties petitioner 
has a deep sense of the hayiiousness of his 
guilt, and a just abhorrence of all such treason¬ 
able princijdes and practices, into which he has 
been fonnerly grossly mislead to his great re- 
grate,-—Therfore, humbly craving his sacred 
Majestie to take the petitioner’s case to hiR 
cominiscratiun and according to his Majesties 
inherent and usuall goodness and clemency, 
to his penitent subjects, be graciously pleased 
to grant mercy and pai^on to the petitioner,' 
and he does faithfully promise as a Christian, 
and a gentleman, that he shall ever be a loyaA 
and faithfull subject to liis sacred Majestie and 
his royall successors. 

Sic Subicribitur^ T aaa aa** 



9671] 5TATETRIALS, 36Ca ari.es II. 

The Lords hantng^ considertul the ln<l 3 tn]eDt 
perseweti be his Majesties Advocat, ajjsiiust the 
earl of Tarms, they find the same relevant as 
it is lybelled to inferr the cryme of treason,* 
and remitts the same to the knowledg-c of the 
inqueist. 

As.srsA.f 

The Earle of Strath moir. 

The Earle of lAuderdale. 

The Earle of Panmuir. 

The Earle of Belcarras. 

The Lord Sinclair. 

1'he Lord Barg^any. 

The Lord Rollo. 

Tlie Mr. of Balmirrinocli. 

Sir William Douglas, of Cavers. 

Sir William Drummond, of Halthomdcn. 

Scott of Scotstarhat. 

Sir James Richardson, of Smeitoiin. 

Sir Alexander Torbes, of Tolqnhon. 

•SirRobert Baird, of Saughtonhall. 

Mr. John Bayne, of Delney. 

The Assyse lawfully sworne, no objection of 
the law in the contrair. 

* Concerning Interlocutor ot* Relevancy, 
«ee p. 1061, of this volume. 

•J* We in some measure pay regard to the 
maxim of trying a man by liis ])eers, or per- 
«ons 6f a degree not inferior to his own. In 
this view, our practice seems once to have re¬ 
quired, that the assize for the trial of a landed 
man should all be men of that condition; and 
if he were a baron, or immediate vassal of the 
crown, that at least half of the assize should 
be barons also. To which effect judgment 
was given ailer full debate, in the trial of 
Douglas of Spott, for the murder of Home of 
Eccies, May 9th, 1667. ** The Justice findis 
the objectioun against the present assyze rele¬ 
vant, and ordeins the persewars to summond 
ane new assysse to the fourth day of June next 
to come, to which day tliey coulinue the tryall 
of this actioune; the most part of which as- 
jsyse to be of the laird of 8pott his owne 
qualitie, vi/t. Barouns holding of the King, 
and the rest landit gentlemen, holding either 
of the King, or of ane uther superior be 
ebartir.” In later times, without relinquishing 
the principle, our Judges have thus tar con¬ 
veniently modified the rule for such cases, 
that a majority only of the assize are landed 
men, and these, indifferently, vassals holding 
of the crown, or of a subject. 

** According to certain old, but not very 
oUnelusive authorities, (Statuit Dominus Rex, 
iqttod Bullus debet recipere judicium, neque 
judicari, a minori personk quam a suo pari; 
wilieOt, Comes per Comites, Baroper Barones, 
Vaottsor per Vacassores, et Burgensis per 
Dofgedses. QnoDiun Attachiamenta, c. 67; 
tilso, SUsene on Crimes, c. 4. sect. 3.) the same 
loairim was to be applied to the cose of noble¬ 
men also, who were to he tried therefore by an 
istiaeoDOiistiDg of persons of their own high 


Earl6fTarras, [1078 

His Majesties Advocut for Probation adiluoee 
the pannail’s judicial Coiilession in presence of 
the Justices and Assizers, wlierof the •tenor Ibl* 
luwes: 

Walter earl of Tarras^ after reading of his 
indytment in presence of the Juslievs and As¬ 
sizers, confesses iliut about the tyme sir John 
Cochriin and commissar Mourn gott their ooni- 
missioti fur the Carolina business from liOmUm, 
Mr. Robert Baillie, of dervisnuod, desii'^d the 
pannall to speak to Commissar Motir(», to tiy if 
lie could get him added to that commission, 
aud that Jervis wood told the pannall that be 
was to goe to Ijoiidon, however u|K>n bis own 
cxpences, and that his and their going about 
the Carolina business was hut a pretence, and 
a blind ; but that the true designe was to pre$s 
forward the iieople of England, (who would 
doe nothing but talk) to goe more cfiectuaJlie 
about the business and doe soiiiiiiing. Con¬ 
fesses tlgit Jerviswood did setJe a oorrespon* 
dence with him the pannall, wherby he was 

degree. But, although it often happened that 
noblemen were summoned to the assize on 
such occasions, as there was an obvious pro¬ 
priety iu granting such an indulgence wliere 
it could conveniently be done; yet it does not 
appear that we ever came to aciknowledge an 
absolute rule, of composing a nobleman’s 
assize either entirely of noblemen, or even for 
the major part, but only of landed men. And 
indeed for long, and until the full establishment 
of parliamentary representation, the order of 
noblemen and other barons, or immc<liate vas¬ 
sals of the crown, were truly one and the same, 
and therefore peers to each other in the strict 
sense of law. Thus, on the trial of Janet 
Douglas, lady Glarayss, July 14th, 16th, IBtli, 
1537, for treason, only five noblemen sat on 
the assize; on that of tlie carl of Orkney. 
February 1st, 1615, eleven noblemen sat, and 
four landed men ; on that of lord Halmerino, 
February lUh, and Marc{i. 20tb, 1635, eight 
i noblemen, six baronets, <ind one landed man; 

I on that of the viscount Frendraugbt, July 
4th, 1664, two noblemen only, lord Blautyrc 
and lord Dunkeld; and on tHat of the earl of 
Argyle, December 13lh^6Bl, four landed 
men, along with ele<'en noblemen. What is 
more express; on November 14lh, 1655, the 
earl of Traquair [see MS. abstract of the 
books of adjournal, in the advocates’ library; 
for there is not now extant any original record 
I of 1655], having claimed a jury of noblemen, 
the judges of that time found In substance, 
4hat the precedents wliich he appealed to were 
only in cases ot* treason, and therefoixs repelled 
his idea in law; but ex gratia^ appointed three 
noblemen to sit on the assize along- with the 
others, who were all of the degree of Ba¬ 
ronet.” Hume’s Comment^ chap, lltb, vol. 
2, p. 97, etseq. also in this Gollekion, 
the Protest of lord Linlithgow, in the Case of 
the earl of Loudon, p. 1OCM0, m this volame. 
tilseioop. 1043, 
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to gt^o one account to the pannall, what should 
pass betwixt the couutrey party in England, 
and the Scotsmen Ihei*. And on the other'hand, 
the pannall was to write to him what occurred 
here. Confesses that Jerviswood sayd to him, 
if the king would suffer the parliament of Eng¬ 
land to sitt, and pass the Bill of Seclusion, that, 
that was the only way to secure the Protestant 
religion. Confesses that Jerviswood said to 
him, that the king might be iudueed to do so if' 
the parliament would lake sharp, or brisk mea- 
flures with him, or the lyke words. Confesses 
these words were spoken by Jerviswood to him, 
since the holding of the last session of this 
current parliament, and before Jerviswood and 
Commissar Monro went for Lonrion. Con¬ 
fesses that after Jerviswood went for Ijondori, 
he did give the pannall ane account by letters, 
tliat things were in great ilisordcr tlier, and 
that lie hoped tlier would be effectual courses 
taken to remeid them, (-onfesses that Mr. 
Robert Martyii^ came to Torwoodlie’s house, 
in May 1G83, or thereby, and brought a letter 
to the paimalfslady unsuliscribed, but the pan¬ 
nall kiiowes it was Jervisw'ood's write, who 
was then at London, and that Mr. Martine told 
the pannall, that things in England wer in 
great disorder, and lyke to come to ane height, 
nnd that thecuiintrcy party wer considering on 
methods for securing the Protestant religion ; 
and that Archibald somtyrne earl of Argyle, 
was to get ten thousand pounds sterling. 
Wheras threttie thousand pounds sterling was 
aought by the Scotsmen at I^ondon which was 
to be sent over to Holland, to provyd arms, and 
that the late Argyle was to land with thes 
urms in the west highlands in Scotland, and 
that Jerviswood was to be sent over with the 
money. Confesses that Philij)hai:gh and he 
went to GallowsliiePs bouse, wher they met 
with Pol wart and Gallowshiels, and that it was 
talked among them tber, that in case those in 
England should rise in armes, that it wer ne- 
ccssar iu that case, that so many as could be 
gotten on the boilers, should be in readiencss 
to deal with straglers, t^ud seize upon horses, 
that therefter they should joine with those that 
were in arms on the borders of Enghmd. Con¬ 
fesses tliat in the case forsaid, it was said that 
it was convenient tK* castle of tslirline, Ber¬ 
wick, and some otllc^ strengths should be 
seized upon, and that the king’s officers 
of state should be seized upon,'and it was 
Ijkewayes spoke off amongst them, that 
some persons should be imployed to en- 
<quire what armes was in that countrey. 
Confesses that it was spoke there, that the 
best tyme tor Argyle, was to land in 
the west, when there was a sturre in England, 
* or Scotland, or words to that purpose. Con¬ 
fesses that every one desired another to speak 
to such particufw persons as Uiey could trust 
to, by letting a word fall indirecilie upon sup¬ 
position, in case of the rising in England, con¬ 
cerning the affaire tor preparing of them; and 
that m was told by Phuiphaugh, therefter, 
that ther was a wora and signe used amongst 
VOL. X* 


tliem, viz. the signe was by loosing a biittch 
(ui the breast, and tliat the word was ‘ har- 
* inony.* Confesses tluil at the house of Gal- 
lowshiells he heard it spoke off, that the king 
by petitions or force, might be brought to aban¬ 
don his royall brother, and to delyver him to a 
legall tryall, (or words to that purpose) as a 
sure, remedy for settling all disordt rs, and re¬ 
pairing all grievances, both in England and 
Scotland, and a certane step for secluding the 
duke from the succession. And that he heard 
It talked tlier, that sir John Cochran was to 
come to Scotland with the rest of the Scotsmen. 

Sic Subscribituf'f Tarras. 

Linlithgow I. P. Dw 

James Murray of Philiphaiigh, aged thretty 
years, marryed, purged and sworne, and bis 
former dn'^’’=>‘hon emiUed by him, and renewed 
before the justices in the try al against Jervis-r 
wood, being now againe publicthe read in pre- 
seiiee of the justices and assizers, he judieiallr 
adhered thereto in all puynts, and that the same 
is truth, as he shall answer to God. ^ 

Sic Subscribilur, Ja. 3Turray. 

^ Hugh Scot of Gallowshiels, aged thretty six 
years, marryod, piirjjed and s*voriie, and hit 
former deiiositions emitted by him, and renewed 
betoro the justices in the tryall against Jervis- 
wood, being now again piihllctlie read iu pre¬ 
sence of the justices aud assysers, he judicially 
adheres thereto in ail poynts, and Uiat ihd same 
il^ truth, as ho shall answer to God. 

Sic Subscribitur^ Hugh Scot. 

LiNLiruuow T. P. D. 

The Lords ordaine the Assysers to inclose 
and returue their Verdict to uiorruvv, at twclV« 
o’clock. 

Curia Justiciari^, S. D. N. Regis tenta iii 
Pretorio Burgi de Edinburgh, sexto die 
inensis, January millesimo sexcentesimo 
octiiagesiiuo quinto, per Nobilem ct Po- 
tentem Comitoin Gcorgium Coniilem de 
Linlithgow, Justiciariuin Gcneralem, et 
honorabiles viros, Dominos, Jacobum 
Foulis de Co’Jingtoun, Justiciarie Cle- 
ricinn, Juhannem Lockhart dc Casllehill^ 
Davidem Balfour de Forret, RogcrunrHog 
de Harciirss, ALexandrum Salon de Pit- 
iDedden, ct Patiicium Lyon dc Carsa 
Cominissionaris Justiciariie jlicti S. D. K. 
Regis. 

Curia legitime affirmata. 

The said day the noblemen and gentlemen 
who past upon the Assyse of W alter earle of 
Tarras, returned tbeir Verdict in presence of the 
saids lords, wberof tbe tenour followes: 

** Tlie Assyse by iheir unanimous v^ricefind 
the crymes of art and |>art as being upon the 
contrivance of the conspiracy la belled, and in 
eonceabug and not reveabug the same, and ot 
his accession to tlie dcsigue of secluding Ua 
royall highness the duke from the successioft 
proven against Walter earle of Tarras the pm- 
3 Z 
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nail, in respect of tlie pannairs confession and 
petition, and the deposition of the witnesses ad¬ 
duced. 

Aic Siibscrib, Laijdj:udale, Chancellor. 

After reading and pro'hioing of the whilk 
terdiet of assyse, tin* h»r(ls justice gcnertil, 
justice clerk, and commissioners of justiciary 
therfor be the mouth of James Johnslouii, 
dempster of court, tiecerned and adjudged the 
said ^Valter earlc ofarras to be execute to the 
death, demained as a traitor, and toiinderhe 
the paines ot treason, and utter punisliment r.])- 
pointed by the lawes of this renliric, at such a 
lyiTie, plarc, and in such ntatuier as the king’s 
most e\celiciit majesty shall a)>poynt, and or- 
daiiies his imiue, tame, memory and honoui^^lo 
heexn.iet, hishlood to be tainted, and his aniii-s 
to by riven fnith, and defatc out of the looks 
of armes, siia that his posterity mav ne\cr 
liave place, nor he able herefter to hriiik or in- 
joy any honours, offices, titles or dignities, 
within this realme in tyrae coming, ami to have 
fbrfault amitted, and tint all and sundry his 
" lands, herelages, titles, offices, tacks, steddmgs, 
roornes, possessions, goods, and ;»eir whatsoni- 
ever pertaining to him, to oiir soveraign lord’s 
use, to reniaine perpetuallie with his highness 
in propertj", which is jiruiiounced for Doom. 


At a Meeting of the Council, aputl I'dln- 

iurgum. Quarto (Ik I'tbruarij, 16 uo. 

Tile Letter under written, direct fnmi the 
king to the counrill, giveing order for Walter 
Karle of Tarras libt‘rty upon his givciug good 
and sutUcicntsecurily in the tenues nitntioned 
in the said letter, being lead, was onlcreil to 
be recorded in the hooks of privic couiicill, 
and the clerks wer appoynted to prepure the 
draught of a rctnissiom^ to him for his lyfe 
only, in such teriuesas the councill shall think 
reasonable ; and upon this ryse, it was or¬ 
dered, Tliat all signatures for reiuissions here¬ 
after shall bear, that the same, arc to jmsse in 
the ordinary forme, and not ptr saltum, as has 
been of lute done, of wliich letter the tenor 
fpllow'es: 

* Charles K , 

‘Right trusty and right well bcloveil con- 
‘ ibii.s and coiinceilors, right trusty and well 
‘ helm ed cousins and councellors, right trusty 
‘ and w ell lieloved coiinceilors, and trusty and 
‘ well beloved couneollors, Wee greet you 
‘ well. W hereas in ( onipassione of the con- 

* ditione of Walter Scott, late earle of Tarras 

* (now a^risoner there under the sentence of 
‘ condemnatjone for high treason) and in con- 

* sideratione of the great penitence shewed by 
^ him as well before and at as since his tryall, 
‘ wee are now graciously resolved to grant him 
‘ a remissione us to his life only, in suchterines 
Vasyou shall think reasonable to advise us. 

* It IS now our will and pleasure, and wee due 
^ **hercby authorize and requyra you to sett 
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* him at liberty, upon his giveing good and 
‘ sufficient security for his appearance before 
‘ you at wliatsoever tyiiie or tyiues he shall 
‘heby you thereunto requyred, and to cause 
‘ such u renuKsione to be ilruw ne there and 
‘ sent up to our secretaries of state, for that 
‘ our ancient kingdome as you shall judge rea- 
‘ sonalle to he granted unto him in tlie tcrines 
‘ aforesaid, vihieli shall he soon signed by us 
^ and reiuMicd, in order to the security of his 
‘ life and pel souall freedorne, with his restau- 
‘ ratioiio to his name, fame ami good n^puta- 
‘ tion ; for doing all which thi‘sij presents 
‘ shall bo to \on and all others respectively, 
‘ W'lio rna^ ho therein eoncernod, a suificieUt 
‘ wari'unt. And so w-co hid \ou heartily farc- 

* well. Cji\onat our court at Uliytoliall the 

* twentieth and nyiith day of Janiiavy, l<)o4-5, 
‘ and of onr rtigno the yoth year, by his lua- 
‘ jesty’s» coiiiiiiand. 

S/c SubscribUiir^ ‘ I. DiitM.vTONo.’ 

The Lords of his niajestlos privie conncill 
doe herchv reconiinend to the loid hiuh chan¬ 
cellor, to yivt* w arrant lor the said W alter late 
carle of'I’arras IiIktI V, upon his findiiig secu¬ 
rity ill the ternu's of liis majesty’s letter^ under 
such a penalty as his lordship shall think tilt, 
and to give warrant to ihr clerks tor receaving 
the security, and his lordship is to desigMie the 
penalty. 

Ami upon iVlareli l(>(h, the earl w as allowed 
by the (’omo il to uo to the country lor Ins 
hoallh ujMiri Ins bond to com pear when culled. 

On the Kith ot June, K);;.'), “ All and what- 
soe\c“r the laml", lor^Klll[)'^, haroiiu s, lu retages, 
roiims, jiossessions, iitilns, w’ooiU, fishings, 
taeks, sleedings, teinds, anmiahn nls, patron¬ 
ages, wodscK, e\p\ red a}q»ry sings and adjii- 
dieationy, cattles, tower.s, (orlalices, houses, 
higging’S, yairds, ois liyahds, .iiiiieNis, eoiincxls, 
teiihcnts, i»oods and alkcrs, and all other here- 
tiiges, lands and estates wliatMirnevcr pertain¬ 
ing and belonging to the earle of Tarras, find 
several other persons who-'had of late been 
fiirefaulted upon prtu tNSCS of treason, iiitented 
at the instance of sir (ii^irge Maekenzie his 
majesty’s advocat against them, both befor'e the 
high eonri of parliament and the eoinmissioners 
of juslieiary, were aiiiie.^Pd to the crown,* by 
thc43nd act of the Isf session oi’king James 
the seventh’s first parliament. However, in 
the fidlowing year was passed the following 
act(2‘nh of the 2nd session of king James the 
seventh’s 1st parliaiuent:) 


Act of Dissolution in iavocrs of the late 
Earl of Tarras.— June Ibth 1C86. 

Our Sovereign I^ord and estates of parlia¬ 
ment, taking into their consideration, That his 
majesties commissioner, as having special war- 
rand and instruction from his majesty, having 


* As to this see a Note p. 1009i of this 
volume. 
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proposed and expounded in plain parliament, 
the CTcat beiielite and advantai>v, that did arise 
to the crown and fj^ovornmenJ of this kiin^dom, 
by the full and sincere confession made by 
Walter late earl of l\irr.'is, of several matters 
and circmnstaiiros. relutiiin' to the lute horrid, 
C4»nspiracy, the discovery whereof, did in a 
^eat measure eontrdjiite towards the prevent¬ 
ings the fatal consequences and elfc'cts, which 
so apparently threatened the peace of his ma¬ 
jesty’s dominions. As also the promises and 
assurances jriven to him at the time of the s:iid 
discovery of his princc’shounty and favour upon 
that account * : All which heinj^ jiroposed and 
laiil open in plain parliament, to the end ihc 
three (Stales mi^j^ht u^ive his majesty their 
jiid^iiieiit, advice and determination re inU'gni^ 
whether the .same were true, i»;ooil, and rcasoii- 
ahle caiiseK for dissoh iiiijf froni the crown, the 
lands of Rohcrloun, llovvclench, and Ijortli- 
wick IMains, with the pertuienls whiedi for¬ 
merly appcM’laincd to the .said Walter, late earl 
of Tanas, and came in his map:sties hands 
throug h the doom and sentence of forcfuiillure, 
I'iicn and pronounced a^'airiht him before the 
liOi’ds of his majesties justiciary, upon the 

<lay of one thousand six hun¬ 
dred ^ears, and were annexed to the 

crown, by the *12<l act of the tirst session of 
this eurreiit parliament; and the saids estates 
of parliament, after mature deliberation, and 
treatinjr and coiisiilthif^ anent the premisses, 
bemj^ fully satistital and con\mced, that flic 
particular services done and pertiu'med by the 
said H'alter late earl of Turras, i.i liis confes¬ 
sion anil disi'ovcry loresaid, and the henetit and 
advaHtu^c therchy uccriiini*' to the crown and 
kin^'doin, and tlio promises and assiiruiiees 
given to him of Ins jniiice’s hoiiutv and favour 
the truth whereof is sufficiently known, and 
was made appear to them, arc just, weighty and 
important causes, eoneerning both Ins majes¬ 
ties iiiU'iest, ami the pidilie good and welfare 
of this kingdom, that they should advise and 
(consent to his majesties giving and dis|»uning of 
the saids lands orllobertoun, llowcleueh, and 
Borthvvick-Mains, jvith the peitincnls, to the 
said. Walter lute earl of Tan as, his heirs and 
assigneys ; and for that ctfeet, that the same 
should be dissolved 4^0111 the crown, and from 
the foresaid A<‘t of Aiine^xation. Therefore, H is 
majesty, with advice and constant of the es¬ 
tates ul‘ parhumeiit, iloeerns, ordains, and de¬ 
clares that the saids laiuK of llobevtoini, How- 
cltiich, and liorthwick ISlaiiis, with the perti¬ 
nents, may he disjioncd to the said alter, 
late carl of Tarrns, and his lorcsaiiU ; and for 
thatelfeet, has dissolved, and hcn liy diwdves 
the same from the crown and patrimony tln ie- 
of, and from the foresaid Act oi‘ Amie\:iiuui 


* Upon the Trial of Baillie of Jertis vood 
sir George J\BRon/ie the king's advocate, in 
niaintaiiiing the admissibility of Ti rras’s testi 
moily, said, that the earl had not, nor had he 
ever*sought any security in order to liit> de¬ 
poning. See p. 0G9 of this Volume. 


made the sixteenth d^ of June one thousand 
six hundred eighty five, and IVom all other 
acts of annexation, and from all chiu^es, qiin- 
litie.s, and conditions therein contained. And 
his majesty, with advice and consent foresaid, 
finds, decerns, and declares. That this present 
act of dissolution, having proceeded upon tha 
advice and deliberation of the estates of parlia¬ 
ment re Integra^ and found by tlie saids estates, 
to be for great, weighty, and reasonable causes, 
concerning the good, welfare and public interest 
of the whole kingdom, first proposed and ail- 
vised, and maturely pondered ainl considered 
before any previous grant or other right or deed 
given, made, or ilone by his majesty, in favours 
of the said \Valter late eavl of Tarras, and his 
forcsa ids, of the lands and others above men¬ 
tioned, or any part or portion of the same, does 
fully satisfie the whole clauses, conditions, and 
quaJilicatious contained in the forsaid act of 
annexation, and shall have the force, strength, 
and effect of a general law, or act of parlia- 
meni, and shall he also valid and effectual to 
the said W alter late earl of Taivas, and his 
fore.saids, for their security of the lands and 
Olliers above-exprest,xis any other act of dis¬ 
solution, granted hy his majesty, or his royal 
ancestors, with advice and consent of the es¬ 
tates of parlhiment, in favours of whatsoever 
person at any time heretofore. Likeas his 
majesty, with advii^o and consent foresaid, 
finds, decerns, and declares, That this present 
Act of Dissolution shall not he understood to 
to fall under or be comprehended in any act 
Salvifjure,^ to be past in this, or any other 

* It was usual, at the end of a session of the 
parliament of Scotland, to pass an act saving 
the rights of persons who hud not been heard 
previously to the passing of arts Jiy which 
their interests might he iilfected. 'iliis wa^ 
called “ Act Salvo Jure (hijuslihet.” Thus, the 
following was passed at the end of trie session 
in wliich this act in favour of Lord Tarrns had 
been enacted. 

‘ Ac 4 tialvo Jure Cu}uslibrtj June 1.5, IGfiG.* 

‘ Our soveraign Lord, taking to cotisider- 
‘ ation, that there are several acts of ratifica- 
‘ tion, and otliers past and made in this session 
‘ of parlinineiit, in favours of particular per- 
‘ sons, without calling or hearing of sueli as 
‘ may he lhei*chy vonceriu d or prejudged. 

‘ Therefore his niajosty, with advice and con- 
‘ sent of the estatefi urpavliament, statutes and 
‘ ordains, That all such particular acts, and 

* at Vi of rutification past in manner foresaid, 

* fihsvir not )wo)udge any third party of their 
‘ lawful lights, nor ol' their aetinns and de- 
‘ fences competent ihereuptm, before the im: king 
‘ of the saids particular acts, and actn of rali- 
‘ (ivTitions; and that the lords of ■.;ei>ien, and 

* all other judges of this kingdoin, shall he 
‘ oldiged to judge betwixt parties, according to 
‘ their several rights, st:ui dug in tlieir persorts, 
‘ before the making of tlies.tiil# acts : all which 

* are hereby e\»>onf*d, and declared to havebacii 
‘ made ^aLvJvn 
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■ession of this current parliament, but is here¬ 
by excepted therefrom in all time coining'. 

It appears, that Tarras-tng’aqcd in the Con- 
ffe'leriicy proparattvry lo the JtcvoliUion, (Kee 
4 Lauig', 106, 107.) -Arnl he is one of the sub¬ 
scribers to the “ Art ilorlurinjjf the mrrtiiijv of 
the estates to he a free and lan ful meeting'.’’ 


Fountainhal/\s Nolicrso/' this Case are as foU 
iou's : 

“ OrtoIxT 1st, loot. The earl of Tarras by 
a petition rastb himself on llie king’s mercy 


and will, acknotrledges his guilt, and excusing 
it by his youth and ignorance; and hopes to 
obtain a pardon. 

** Feb. 5, 1685. The earl of Tarras's remis¬ 
sion is passed, anil be was sot at liberty out of 
castle, it only pardons him his life, but 
docs not restore to his title of honour, (which 
even before was only ad vitam^J and there was 
no account how his estate was to be disposeil of, 
or how much thereof thereof they would allow 
to himself. Nota. It was afterwards annexed 
to the crown, by the 42d act of parlianaeut 
1685 .** 


S22. The Trial of Titus Oates, 1). at the KiiigVBcnch, for 
Perjury: 1 Jamks II. a. d, 1(58.5. 


Jl%8, 1685. 

This day beiii"’ ujipoiiited for the trial of 
on^ of the causes between our sovercii*'n lord 
the king, and Titus Oales, for Perjury i the 
same began lietwcen eight and nine in flic 
morning, and prueenied in the manner fol¬ 
lowing. First, ProehiinarKui wa.s made for 
silence, then the DelViidant was called ; who 
appeared in person, houig brought up by rule 
from the Kirig’s-ltench prison, where lie. was 
in custody, ami vuis ailvised to hxtk to his 
Challenge to the Jury that were iiunaiinelled 
to try the cause. 

Oates. My lord, J am to nianage my ovvn 
Defence, mid have a grc*ut many Pa|H»rs and 
things w hich 1 have Inonght in order to it; 1 

* See his Trial for Scandalum Magnatum, , 
p. 125, of this Volume. 

“ Put nOAv the sitting of the parliaracnt of 
England came on. And, as a preparation to ! 
it, Oates was con\ icted of peijnry, upon the ; 
evidence of the witnesses from St. Omar's, 
who had been brought over before to discredit 
his testimony. Now juries were so prepared, 
as to believe more easily than formerly. So 
he was condemned to have his jiriestly habit 
taken from him, to be a [irisoner for life, to be 
set on the pillory in all the jiuhlic pieces of the 
city, and oer alter that to be fict on the pillory 
four liTiii ■; a }eiir, and to be whipt by the com¬ 
mon hangman from Aldgate to New’eate one 
•day, and the next from Newgate to Tyhiiru ; 
which was executed with so much rigour, that 
his hack Kcemcd. to be all over Head. This was 
thought too little il* he was guilty, and too 
much if innocent, and was illegal in All the 
parts of it: for as the secular court could not 
order ecclesiastical habit to be takf n frem him, 
10 to condemn a man to u jicrpctiial imprison- 
Tuent was not in the power of the court: and 
the ex:n am rigour of such whipping was with¬ 
out a firceedent. Yet he, who was an original 

all things, bore this with a constancy that 

f nazed all thus^ uho saw it. 8o that this ! 

eutinent did rather raise his repttUtioDy than i 
Milk it.*' 1 Buruet, oar. ' 


I pray I may have some conveniency for the 
i nianagiiigmy own trial. 

L. C. "(Sir George .Tefleries.) Ay, ay, 
let him sit down there within the Bar, and let 
him have conveniency for his papers. 

CL of Cr. Crycr, swear sir William Dod¬ 
son. 

; Oates. My lord, 1 except against sir AVil- 
liani Dodson 

Att. Gen. (Sir Uohert Saw yer.) What is 
the cause of exeepdioii, Mr. C>afps'’ 

L. C. ./. M by do you challenge him ? 

Ontfs. 31y lord, 1 luirnldy conceive in 
' tliesc cases oV criminal matters, the defendant 
has libiTty of excepting against any of tlm 
.huois, without shewing cause, piovided there 
lie a fiill ,lnry besides. 

f. C. '\o, no, that is not so, you are 
mistaken in rimt, !\ir. Oates. 

■ ihtes. My lord, I inn advised so, I do not 
rin(h'r.S'a]id tin* law mys.Jl’ 

L. C. J. But will tel) \,ni then, it can¬ 
not he allow’d; if Mr. Attorney will consent 
j to wave hull, well and g«> id. 

I Ail. Gen. No, niy lord, I know no reason 
I for it, I cannot consent to any sucli thing. 

! L. C. J. 'fhen, if you will not have him 
I sworn, you must shew \oik* cause pres ntly. 
i Oates, My lord, 1 cannot assign any 
^ cause. 

j L. C. J. Then he must he sworn. * 


, ** In Criminal Cases, or at least iii Capital 

ones,” says sir William Blackstono, Comm. 
Book 4, cha[». 27, “ there is in J'avorem vita 
I allowed to the prisoper an aibinary and capri¬ 
cious species of challenge to a certain number 
: of jurors without shewing any cause at all, 
I which is called a peremptory challenge.” The 
I law respecting peremptory challenge is stated 
; by the learned Commentator with some parti- 
cidarity, and very satisiUctory reasons are as- 
I signed l»y him lor the cstalilishment of tliat 
provision. It is, porliups, to be regretted, that 
lie did not enter with equal particiilarity into 
llie doctrine ofChallenge for Cause in Crunitial 
Trials. Mr. Christian, in his Notes on Black- 
stone, says that a peremptory ebt^eoge is not 
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Ch of Cr, him. 

Cri/er, Sir William Dodson, take the book ; 
yon shall well and truly try this issue between 
onr iovei’eig^ lord the kiiijjf and Titus Oates, 
and a true verdict jjive according to the evi¬ 
dence ; so help you God. 

CL of Cr, Swear sir Edniiiiid Wiseman. 
[Which was done.] llicliard Aley, esq.; 
[Who was sw^orn.] Benjamin Soiiti. 

Oates. My lord, I challenge him. 

L. C. J. For what cause? 

Oatet, My lord, he was one of the Grand 
Ju^ that found the Bill. 

.L. C. J. Was he so ? That is an exception 
indeed ; what say you, Mr. Attorney? 

Alt. Gen. My lord, 1 believe he was upon 
one of the indiotnients, but 1 think it w ns not 
this. 

L. C. J. But if he were in cither of them, 
he cannot he so impartial. * 

Au. Gen. My lord, wc w ill not stand ii]»on 
it, we’ll wave Ifiin. 

Cl ofCr. Thomas Fnwiis. 

Oaii^. I’ray let mo sec that g(‘n11eman. 
[Who vvjus shown to him.] Are }on not a 
goidsinitli in FUot-slreet, hctwctn the two 
'D'mph's — ] \hi Ua, Vos, I am. 

Oatf^. ^^rv well, Sir, I do not except 
against you, only I dc^sired to know whether it 
w ere yon or no! ? 

C/.ofCr. Swear him. [Which was done.] 
ThoniJs Illacknio.-v, Peter i’ickc.ing,' Tto- 
hert Beddinitheld, Thomas Rawiiiisori, Roger 
Reeves, sworn. I'dward Kompe, (sworn). 

Oalrs. My lord. 1 chiillengo lii.-'. 

L. C. J. Yon speak too late, he is sworn 
already. 

Oates, ?.1y lord, they are so quick, I could 
not speak, but he was one of the Grand dury 

too. 

L. C. J. ^Ve eaunoi h.olp it notv. 

All. Gen. 1 did not know that he w-as so ; 
but to sliew that we mean nedhing but fair, wc 
arc content to wave him. 

L. C. J. You do jerv well, Mr. Attorney 
General; let him he Avithdrawn. 

CL if Cr. Mr. Kciifpe, you may take your 
ease; Swear AmhiMse Is^ed, [Avhi^h was 
done.] Iliuiry Gollier, Richard Dow an!, 
sworn. 

CLflfCr. Cryevj eountthesc. 

Cryer. Or»e, ^c. sir William Dodson. 

Cl.nfCr. Richard Howard. 

Cnjer. Twelve good men and true, hearken 

allowed in any trial for a inisdemcauor; and 
he refers as to his authorities to the decision of 
Jefferies in this (hise of Oates, and to the de- 
.cisiou of Lord Chief Just. North in Reading’r: 
Cfise.” (See vol. 7, p. 264, of this Collect ion). 
The particular phraseology of BlacksH>ne, and 
his omission to cite those decisions, may seem 
to indicate that he was not altogether satisfied 
with these antliorities. 

♦ See Hawkins’s Pleas of the Crown, 
Book 2, ch. 46, sect. 27, l.«aeh’s edit. See, 
too, in this Collection, vol. 8, p. 638. 


to the record, and stand together, and hear the 
evidence. 

The Names of the Twelve sworn, wera 
thi'se. Sir William Dodson, sir Edmund 
Wiseman, Richard Aley, Tliomus Fuwlis, 
Thomas Blaekmore, Peter Pickering, Ro¬ 
bert Beddingfield, Thomas Rawliiison, Roger 
Reeves, Ambrose Isted, Henry Collier, anil 
Richard Howard. 

Oates. Before the counsel opens tlie cause, 

I desire to move one tiling to your Lordship. 

L. C. J. What is it you would have ^ 

Oates. My lord, 1 have three witnesses 
that are very materiel I one.s to m^^ defence, who 
are now prisoners ia the King’s-Bench, for 
whom 1 moved yesterdayi tliat I might have 
a rule of court to bring them up to day, but 
it was objected, that they W(>re in execution, 
and so not to be brought; 1 humbly move 
your Lordship now, that 1 may have a Habeas 
Corpus lor them, to bring them immediately 
liither. 

L. C. J. We cannot tlo it. 

(h/cs. Pray, good my lord, they are very 
witnesses for me, and 1 moved yes- 
tciflay for them. 

L. C.J. You did so, but we told your 
counsel then, and so we tell you now, we can¬ 
not do it by law', it will be an escape. 

Oafi's, My Lord, I shall want their testi¬ 
mony. 

X. C. .T. Truly wc cannot help it, the law 
wiii not allow' it, and you must be satisfied. 

CL if Cr. Gentlemen, you that arc sworn of 
tliis jury, hearken to the record:’ By virtue of 
an irqnisilion taken at Justice-Hal I in the Old- 
ikiilcy, in the parish of St. Sepulchre, in the 
ward of F.'irringdoii without, liondon, upon 
Wednesday the 10th of December, in the 36tli 
of the reign of our late sovereign lord Charles 
9, by the grace of God, of England, Scotland, 
France, and Trelaiul, king, defender of the faith, 
See. before sir James Smith, kiit., mayor of the 
city of London; sir George .Icflerics, knt. and 
bart., lord chief justice of this honourable court; 
sir Thomas Jones, knt. lord chief justice of the 
Court of Common Pleaa; William Montague, 
lord chief baron of the ICxchequcr; sir James 
Edwards, knight, sir John Moore, knight, 
aldornicn of the said city; and sir Thomas 
Jenner, knight, on^-of Ills majesty’s serjeante 
at law, and recorder of the same city, and 
others, Iheir companions, justices of Oyet^and 
Terminer, by the oaths of twelve jurors, honc.st 
and lawful men of the city of liondou aforesaid, 

I who then and there being sworn and charged 
I to enquire for our said lord the king, and the 
body of the city aforesaid, upon their oaths 
present, that at the session of our sovereign ford 
the king, lioUlen for the county of Middlesex, 
at Hick s-Hall, in St. John’s-Street, in the 
county aforesaid, on Monday, b>16 De¬ 
cember, in the year of the reign of our late 
sovereign lord Cnarics 2, of England, Scotland, 
France, and Ireland, king, defender of the 
faith, &c. the thirtieth, before sir Reginald 
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Foster, bart.; sir Philip Matthews, hart.; sir 
'W'illiairi Bouls, kt. ; sir Charles PillioH, kt ; 
Thomas Uohinson, Iliimphify Wyrley, Tlio- 
inas Ilariot, and ^Viliiani Hc*m|isou, esquires, 
justices of our said sf)\Tivij^n lord the king', to 
enquire by the oath oi‘ honest and lawful men 
of the count V of Middlesex aforesaiil, and by 
other wavs, manners, means, by wbii-.b they 
tuigbl better know, as well witluii hhcrlics as 
with(mt. In whom the truth of the matter 
may be better known and enquired, of what- 
sor'u'r I reasons, misprisions of treasons, irisur- 
ject'oiis, nditdlions, counterfeiting^, clipping's, 
w 'slimgs, and false makings of the money 
tins kingdom of England, and oi' other king¬ 
doms and dominions w'hatsoever; and of wlval- 
soever murders, felonies, manslaughters, kill¬ 
ings, burglaries, anS *»tlier articles and offences j 
in tlic Jotters patents of our said sovereign lord 
ilic king, to them, or any four or more of them 
therefore djrected, specified; as also flicac- 
cessuru*sof the same within the county afore- | 
said, as well within liberties as without, hy 
w'homsoever, howsoever had, made, done or 
committed ; and the said ireasons, and other tlie 
premises, to hear and rUlermine, according to 
the law and custom of this kingdom of Eng- 
Jand, being assigned by the oath of ]fal|)h 
Wain, John \ aughan, Iticliard Foster, Tho¬ 
mas Paget, Holwirl Newington, Henry Tomp¬ 
kins, Uobert Hays, John (jJrecnwood, Peter 
Stimpson, Josias Crosly, Hichard Hichnian, 
Augnsliii Bear, John King, Nathaniel Brett, 
Francis Fisher, and Samuel Lynn, honest and 
lawful men of the county aforesaid, sworn, and 
cliarged to enquire for our said sovereign lord 
the king, and the body of the county aforesaid, 
upon thejr oaths: it was presented, that Tho¬ 
mas White, otlierwiNC Wliitcbrcad, late ol'the 
yjari«b of St. Giles in the fields, in the county 
of Middlesex, clerk; William Ireland, late of 
the parish aforesaid, in the county aforesaiil, 
clerk ; John Fenwick, late of the parish afore¬ 
said, in the county aforesaid, clerk ; Thomas 
Pickering, of the parish aforesaid, in thecoiiiity 
aforesaid, clerk; John Grove, of the parisli 
afoivsnid, in the county aforesaid, gent, as 
faLe traitors against the most illustrious, se¬ 
rene, and most excellent prince, our said late 
fcovereign lord Charles 2, by the grace of God, 
of England, Scotland, France, and Ireland, 
king, defender of the fuitli, &c. their supreme 
and natural lord, not having the fear of Gi>d in 
tliL ir hearis, nor w eighing the duty of their al- 
lei^i'juce, but being moved and seduced by the 
instigation of the devil: the cordial love, and 
true and natural obedience, which faith!ul sub¬ 
jects of our said sovereign lord the kiug to¬ 
wards him, should, aud of right ought to bear, 
utterly wdlhdrawirig, und contriving, and with 
all their might intending the peace and tran¬ 
quillity of this kingdom of England to disturb, 
and the true worship of God witliin this king¬ 
dom of England used, and by law established, 
to subvert; and rebellion witliin this kingdom 
of England to move, stir up, and procure, and 
the cordial love, and true and due obedience, 

3 


which faithful subjects of our said lord the king, 
towards him, the said sovereign lord the king, 
should, and of right ought to bear, utterly to 
withdraw, put out, and extinguish; and our 
saifl sovereign lord the king, to lieath and final 
(Icsirnction to bring and put, the four and twen¬ 
tieth day of April,^ in the year of the reign 
of our late sovereign lord Charles 2, by the 
grace of God, of England, Scotland, France, 
and Ireland, king, defender of the faitii, &;c. 
the thirtieth, at the parish of8t. Giles’s in the 
fields, in the county aforesaid, falsely, mali¬ 
ciously, siibtilely, advisi^dly, and traitorously 
did purpose, compass, imagine, and intend, 
sedition and rebellion within this kingdom of 
England to move, stir up and procure ; and a 
miserable slaughter among the subjects of our 
said lord the king to procure and cause ; and 
our said late lord the king, fiYini the regal state, 
title, power, and government of his kingdom 
of England, utterly to deprive, depose, east 
down, and disinherit; and him our said late 
sovereign lord the king to death, and final des¬ 
truction to bring and put, and the government 
of the said kingdom, and the sincere religion 
of God, rightly by the laws of ibcsaid kingdom 
establislied, at ilieir will and pUiaKureto change 
and alter, and the skite of tlii.'i w hole kingdom 
of England, tlirougbont all its [larts well hi- 
stituted and ordained, wholly to subvert and 
destroy, aud war against our said late sove¬ 
reign the king, within this kingdom of Eng¬ 
land to levy : and those their most wicked trea¬ 
sons, and traitorous imagnmiioris and purposes 
atbrrsaid to fultil and perfect, they the aforesiiid 
Thomas W lute alias Whitehreud, William Ire¬ 
land, John Fenwick, Thomas Pickering, and 
John Grove, w itli other false traitors to the Ju¬ 
rors not know n,tlie said four and twentieth day 
of April, in the year of the reign of our hate 
sovereign lord the king, the thirtieth, with 
force and arms, Vc. at the parish of St. Giles 
in the fields, in the county of Middlesex afore¬ 
said, falsely , maliciously, subtiiely, udvLsedly, 
devilishly, and trailorouslv, did asseinhle them¬ 
selves, unite and meet together, and then, and 
tlierc, falsly, inalicioiisiy, subtiiely, advisislly, 
devilishly, and traitorously, did consult, and 
agree our said late sovereign lord the king to 
death, and final destruction to bring and put, 
and the religion W'ilhin ibis kingdom of Eng¬ 
land, rightly, and by the laws of the same 
kingdom established, to the superstition of Uie 
Itomish eiiurch, to change and alter; and the 
sooner to fulfil and perfect their said must wicked 
treasons, and truiierous imaginations and pur- 
loses, they, the said Thomas W liite alias W bite- 
Mead, William Ireland, John Fenwick, Thomas 
Pickering and John Grove, and other false trai¬ 
tors of our said laic sovereign lord the king, to 
the jurors iiiiknowu, afterwards, to wit, the 
same 21th day of April, in the said thirtieth 
year of our said late sovereign lord the king, 

* See the Note to tlie Case of Ireland, Pick¬ 
ering, and Grove, a. o. i6T8, ante, vol. 7f 
1>. 91 . 
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at the foresaid parisli^of St. Giles in the fields, 
in the county aforesaid, falsely, subtilety, ad¬ 
visedly, devilishly, and traitorously among^ 
themselves, did conclude and an;ree, that they 
the aforesaid Thomas Pickering', John Grove, 
Jkini the said late sovereign lord the king 
should kill and murder: and that they the 
said Thomas White alias Whitehread, Willlaiii 
Ireland, John Fenvvick, and other false traitors 
to the jurors unknown, a certain nuinher oi' 
masses between them, then and there agreed for 
the health of the soul of him the said Thonnis 
Pickering, therefore should say, celebrate and 
perform, and thercibre should pliy unto the said 
John Grove, a certain sum of money, between 
them then and there agreed. And the jurors 
aforesaid, upon their oath aforesaid, did fur¬ 
ther present, that the said Thomas i^ickering 
and John Grove, upon the agreement afore¬ 
said, then and there I'ulscly, sublilely, advisedly, 
maliciously, devilishly, and traitorousl}^ did 
take upon tliem, and did promise to the said 
Thomas W hite alias Whitebreatl,^ William Ire¬ 
land, John Fenwick, and other false traitors of 
onr late said sovereign lord the king, to the 
jurors aforesaid unknown, then and there, 
falsely, suhtilely, advisedly, maliciously, de¬ 
vilishly, and traitorously did promise that they 
the said Thomas Pickering and Jidin Grove 
would kill and murder our said laic sovereign 
lord the king; and they, the said Thomas White 
alias Whitebread, William Ireland. John Fen¬ 
wick, 'fhoiiias Pickering, John Grove, and other 
false traitors of our said late sovereign lord the 
king, afterwards to wit, the said four and 
twentieth day of April, in the thirtu'th year 
aforesaid, at the aforesaid parish of St. (ides 
in the fields, in the county of Muldlrscx 
afore.said, suhtilely, aduscdly, mahcinuslv, 
devilishly, anil iraitorously, did severally 
every one of them give their iaith each to 
the other, and upon the sacrament then and 
there traitorously did swear and promise, 
to conceal, and not to divulge their said 
most wicked treasons and traitorous com- 
passings, ceiibidtations, and purposes so be¬ 
tween them hud, him,^iur said late sovereign 
lord tho king, traitorously to kill and murder, 
and the Romish religion in this kingdom of 
England to he used, to introduce, and the true 
reformed religion in this kingdom of Ktigland 
rigiulv, and liy the laws of the same kingdom 
eslahrishcd, to alter and change; and that the 
aforesaid 'riiomas Pickering and John Gi*ove, 
iu execution of their traitorous agreement 
aforesaid, afterwards, to wit, the same lour and 
twentieth day of A pril, in the thiriioth year ulbrc- 
saitl, and divers other days and times ai’icr, at 
the aforesaid parish of St. Giles in the fields, in 
the county aforesaid, muskets, pistols, swords, 
daggers, and other oHVnsive and cruel wea- 
nous, limi, our .said late sovereign lord the 
Aiug, to kill and riiiirder, falsely, suhtilely, ad¬ 
visedly, maliciously, and traitorously did pre¬ 
pare, aud obtain for themselves, aud them had 
and ke|jt; and that they, the aforesaid Thomas 
Pickariiig and John Grove, afterwards to wit. 


the said four and twentieth day of April, in the 
thirtieth year aforesaid, and divers days and 
times afterwards, with force and arins/^vc. at 
tiie parish aforesaid, in ilie county nl'orcsaid, aud 
in other places wiiiiiu the county ot Middlesex 
aforesaid, falsely, sublilely, ad\iscdly, inali- 
eiouslv, devilishly, and traiiorously did lie in 
waif, and endeavour our said late sovereign lord 
the king to iiiiinler: and that the said Thomas 
White alias Whifehread, William Ireland, John 
Fenwick, and other false traitors to the jurors 
unknown, afterwards, to wit, the same tour 
and twentieth day of April, in the thirtieth year 
aforesaid, at the parish aforesaid, in the county 
of Middlesex afui’c&aid, falsely, sublilely, ad- 
vi.scdly, maliciously, devilishly, and traitorously 
didpreparc, persuade, excite, abet, comfort and 
counsel four other persons, men to the jurors un-* 
known, and subjects of our said late sovereign 
lord the king, him oiir said late sovtTeign lord 
the king trilltoroii-sly to kill and murder, against 
the duty of their aiiegianee, against the peace 
of our said late sovereign lord the king, 
liis crown and dignity, and against the form of 
the statute in that case made and provided ; 
and thert'upon it was so far pioeeeiled, that 
afterwards to wit, at the court of gaol-delivery 
of our suvereigii lord the king of fMewgate, at 
Justice-hallm OhI- Bailey, in the suburbs otthe 
city of London, luthe parish of St. JSepulchre, 
in the waril ol‘ FaiTingdon without, London 
aforesaid, the seventeenth d.iy of December, in 
the thirtieth year aforesaid, Indure the jus¬ 
tices of* our said lord the king, then and tliere^ 
being present, held by tMljournineul for the 
county ol ]\liddlesex atoresaid, before w hoiM the 
iinlietmentaforesaid was then depending, came 
the aibri'saiil William lr»'land, I'liomas Pick¬ 
ering, and John (irovc, iintler the custody of 
sir Richard flow, kut. sir John (.’liapuiuii,knt. 
sheriffs of the eouiity of Middlesex aforesaid, 
into whose custody, tor the (‘aiise aforesaid be¬ 
fore that were coinmUtcd, hi iug there hronght 
to the bar in their proper pers<ui.s, and ifiime- 
diutely being severally spoken unto concerning 
the premisses above charged upon them, how 
they would acquit themselves thereof; llic 
aforesaid William Ireland, Thomas Pickering, 
and John Grove, did sav that they were not 
thercofg ilty, ami for the same, for good anil 
bad, they severally put themselves upon the 
country ; and by a certain jury of the country 
on that liehalf, in due maimer inipaimelled, 
sworn and charged, then and thcix?, in the same 
court before the justices of gaol-delivery afore¬ 
said were iryed ; and that upon that trial be¬ 
tween our said late sovereign lord the king, and 
the aforesaid William Ireland, Thomas Picker¬ 
ing, and John (irove, at L^ondon afori .said, to 
w'lt, at Justice' Hall, in the Old-Baihy afore¬ 
said, ill the parish and ward aforesaid, f he de¬ 
fendant, Titus Oates, by the name of 'fitiis 
Oates, late of the parish of St. Sepulchre atbre- 
said in the ward aforesaid, clerk, w.’S a witness 
produced on the behalf of our late sovereign 
lord the king njion the trial siforcstud, and be- 
tbre the iilbresaid justices of gaol-delivery in 



1087J STATE TRIALS, i James II 

the court aforesaid, then and there held upon 
the holy Evangelists of God, to speak and tes¬ 
tify the truth, the whole truth, and notliing hut 
the truth of, und in the prenLases hetwcen otir 
•aid late sovereign lord the and the afore¬ 
said William Ivehind, Thomaj I’ickerin;;-, oinl 
John Grove, put in isMie, was duely sworn ; and 
that he the aforesaid '’ritusOates, then and there 
in the court of gaol-deli very aforesaid, upon his 
oath aforesaid, upon the iodictincnt ufor«‘- 
said, at the parish anil nard ahu'esaid, hv his 
own proper act and consent, of his most wicked 
luiiid, falsely, voluntarily, and corruptly did 
say, depose, swear, und to the jurors of the 
jury aforesaid, then and there sworn, and irn- 
paonelled to try the i.-.suc aioresaid, between 
our said late sovereign lonl the king, and the 
aforesaid William Ireland, Thoiuas Pickering, 
and John Grove, did give in evidcMice, that 
there was a traitorous consult of Jesuits that 
were assembled at a certain tavern, called the 
W^lute Horse tavern in the Shuud, (in the 
White Hor-ic tavern in the Strand, iti the 
county of Middlesex aforesaid, meaning) ujion 
the four and twentieth day of April, in the 
year of our Lord 1(578 at w hich consull, 
Whitebread, Fenwick, Ireland, (the aforesaid 
Thomas White alias Whitebvead, John Fen¬ 
wick, and William Ireland, meaning) and he 
the said Titus Oates, were present; and that 
the Jesuits aforesaid illd separate tliemsi Ives 
into several lesser companies, und that the 
Jesuitsaforosaid came to a resohition to murder 
the snid our late lord the king, and that lie 
the said Titus Oates did carry the resolution 
afoix'said fioni chamber to ciruinber, und did 
see that resolution signed by them (the afore¬ 
said Jesuits meaning) whereas in irulli and 
in deed, the aforesaid Titus Oates wjis not pre¬ 
sent at any consult olThe Jesuits at the 
White Horse luvern at‘on\sin,| in. l!je Strand, in 
the county ol‘ ?.iid(iltsf‘X aforesaid, upon tlie 
£! ltli(>f April, in tlie year of onr Lord 
nor did cjuty any resoluJou to murder our sani 
late lord tlie k:ng (roiii idcunlu r to chamber 
by any persons to he signei!. A>n! so he, the 
albresaid 'i’itiis Oates, on t’u* J7tli clay of 
JJecember, in Iluj tiiiriiei’u year aforesaid, 
at the Justice-Hull afore aid, in the court 
aforesaid, upon the trial aibrc'said, u[jon 
the indictment afore: aid, hctvvcen onr said 
late lord the king, and the aforesaid Wil¬ 
liam irelanil, Thomas Pickeriug, and John 
Grove, so as aforesaid had, by his own proper 
act and consent, and of his must v^i(;ked mind, 
Ialsel>', volimtitrily and corruptly in manner 
'and form uibrc'Siud, ilid commit voluntary 
and corrupt p€ i;|ury, to the great displeasure of 
Almighty God, in manifest contempt of the 
laws of this kingdom of ICnghud, to the evil 
and pernicious exaiiqde ol‘ all others in like 
case o/Tendiijg, and against tho peace of our 
said late sovereign lonl the king, his crown 
and dignity. Upon this indictment he has 
been arraigned, and thereunto hath pleaded 

* See wJ. 7, pp. 91f 9‘J. 
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not guilty, and for his trial bath put hitpself 
upon the cnimtry, and his Majesty’s Attorney- 
General likewise; which country you arc. 
Vour charge is to enquire, whether the de- 
lendaiit he guilty of this perjmy and offence 
wlil.reof he is now inflicted, or whether nf)t 
guilty i' if you find him guilty, you are to say 
so, if you find him not guilty, you are to say 
so, and no more, and hear your cvideuoc. 
CrycT, make proclaiuation. 

OjIcs. IJolfl, !Sir, 1 beg one favour of your 
lordship, to give me leave to have that part of 
tho record, wherein 1 am saifl to have sworn 
such and such things, read distinctly in Ljtiu. 

L. C. J. Let it he ivsuliu lialiii.* 

CL of'Cr. ‘ Jiiravit et jur’ jura ’ predict* 
‘ad tune, it ibidem jurat’ et impaiielat’ ad 
‘ trieiid’ f'vii'.mi prtcdict’ inter flirt’ JJ’imm 
‘nostium ICc’gem et praefat’ Will’m Ireland 
‘ Thomam Fiek* ring, et Jobaiiuem Grove lu 
‘ Evidcnlus fb*«lit quoil fuit pr^ditoria Con- 
‘ .suluitiu, AngJioc, Consult’ JcMiil’ qui As- 
‘ semblal’ fuer’ apnd qinmdiim Tabernam 
‘ vocal’ the White liorse faveru in le Strainl, 

‘ (le VflilU'ljo»M ’IV\eni in le Strand, iirCoiii* 

‘ ivlid’ pivcdicl* iiiiiucnflo) isiqier vicesimiim 
‘ qiiartum (Ik'Hi Apiil’ Ami. J>oiii. imilf'siuio 
‘ scxeenipsi'iui {.cptniigesinio octavo, ad quain 
‘ qnidam Consultationrm, Whitehreud, Fen- 
‘ wick, Ireland, (prstdict’ 'fhomam White alias 
‘ Whitebreavl, J(.b.iniK;in Feiiwiek, el Will’m 
‘ Irolanii iiiiuitndo) ct prmful’ Titus Oates fuer* 

‘ piveseiil’ et quod Jesiutie pra^flict’ sese se- 
‘ palaver’ in separales inniorcs Conventus 
‘ qnudque Jesiiitiu jivu^dict’ vem'riiiit ad Ue- 
‘ Nohitiunem ad nuinJi'antl’ dit^tum D'nuin 
‘ llegem et quod ipsw idem 'fitus O.ites portiivit 
‘ Jiesolutioiiom praidicl’a Canieia aflCaini'ram 
‘ ct videbat [{.fsolutioneu* illutii signai* per 
‘ ipsos (priefat’ Jt'siiitas inimenilo).’ That is 
tlie iVrjurv that you are said to have sworn. 

0«/(S. i’ray g > on, Sir, ‘ i'hi rvvtru* — 

CL of Cr. ‘ tJbi rfwera e,t in pnefliet’ Titus 
‘ Oates ni;n ]>t'n'Sens fuit ail alifjiuun (’oiisnl- 
* tuii.tniMii Jesuit’, apud ly White Horse Tavern 
‘ jHiedift', in \o Strand, in Com’ Mill’ priciliet’, 

‘ super viccsiinuni quiwtiini dicni Aprdis Anno 
‘ Domini mjlle>;irno sexeonlesimo sepLungesimo 
‘ octavo, nee porUwit ahquam Ufsolmioneiii 
‘ ad fliet’ D’num Uegeni muvdrantr nK-’aiuera 
‘ ail Cameram per aliquas i*ersQ]ius signand.’ 

Mr. Just. Wilfnns. Mow, you have read it, 
go on, Sir, to make your proclamation. 

Cl ofCr. Cryer, make an O yes. 

Crtfir. O-jes! If any one can inform owr 
Sovereign Loril ilie King, the King’s Serjeant, 
the King’s Attorney-(General, or this [nqiiest 
now' taken, concerning the per|ury anil offence, 
whereof the defeudant Titus Oates stands in- 
diciceil; let tlioiu come forth, a ml they shall 
be hearil, fur now he stands u|>ou lus dis¬ 
charge. ‘ 

* See vol. e, pp. 132, 133. 13d. 143. 169, 
sir Henry Vane’s Case. Sec, too, in this Col¬ 
lection, Siflney’s Case, vol. 9} p. 817| and 
Charnock’i Case, a.o. 169#. 
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Mr. Phipps, May it please your lordship, 1 did swear and g;ive in evidence that there was 
and yop gentlemen of the jury ‘ a treasonable Consult^ of the Jesuits at the 

" Oates, My lord, I desire your lordship and White Horse' tavern in the Strand, (meaning 
the court would be of counsel for me in one the White Horse tavern in 'the Strand, in the 
thing, w hich I take to be a fault and error in county of Middlesex) the 3 Uh of April 1678, at 
my indkiment. which consult, Whitebreud, Fenwick, andlre- 

L. C. J, Look you, Mr. Oates, whatever lanil, and the said Titus Oates were present, 

, you ha>e to say of that iiuture, you niiisl nut and that they separated themselves into several 
speak to it now ; you vtill have your tiini; us lesser chibs, and came to a resolution to mui'der 
to that lioreafUT, in case you be convicted. the king, and tliat he, the said Titus Oates, 
Oates. My Lord, 1 have but one small cx- carried the said resolution from chamber to 
ception to open to you. cliuml)t:r, to be signed by them, meaning iho 

L. C. J. We are now upon the fact only, Jesuit.s; whereas in truth and in fact, he, the 
Outes. My lord, 1 beg you would give me said Titus Oates, was not present at any such 
loAvo only to tell you of a mistake in the Tn- consult, the ^ itli of April 1678, noi* carried 
dictment, which I hope, when T have opened, any such resolution from chamber to chamber 
will satisfy ytinr lordship, that it ought not to to be signed ; and he, the said Titus Oates, 
be put upon me or the court to try tliis cause; the 17tli day of December, in tlie 30th year 
or, to be sure, if there should he a conviction, aforesaid, at the Old-liailey aforesaid, upon 
I hope I mav move an arrest of*the judgment, the trial aforesaid, on the indictment above- 
L. C. J. fc'o ) icll yon you may, but not now. said, between the king, and the said Ireland, 
Oates. Good my lord, hear ine bill a few rickering, and Grove, sb as aforesaid had, by 
words; the mdletnicni charges me to !ia\e his own proper act and consent of his most 
given such aiid riich evidonee, thal thcTc w-as wicked mind, falsely, \ohintarily and corniptly 
such a consi'!. the Jesuits at the W hite in tnaiiner and form aforesaid, did commit wil- 
Horse tavern in tfie Strainl, iSie 24tli»of April ful and corrupt perjury; and this is laid to be 
1678. That the JcsiuM did afterwards divide to the dishonour of God, in contempt of the 
theinselxes into several k sser com]»anies; that law*, to the evil example of others in the like 
they came there to a resolution to munlcr the ease ofTendiiig against the. king’s peace, crowa 
late king; and that 1 swore that 1 carried that and dignity. To this he has pleaded Not 
resolution from chaiiiher to chamiMT ;^and saw Guilty, and that is the issue that you are to 
the resolution signed by tin rn, so tlie word is, try ; if w-e prove him guilty, we nuestioii not 
• Signat’ :* now the perjury as.sigucd i-?, liiai 1 but you wifi find him so. 
was not present at llial consult, iujr did i-arry Alt. itcn. it plca.se your lordship, 

the resolution from clrimbi <■ to ch.-imber to be and yon gentlemen that are sworn, I am of 
signed, and there the word is ‘ Stgnan/r now counsel in this cause for tlui king, and <»ur case 
1 conceive, if ‘ Hignat’ be the word, ibat i> stands thus : The defendant stands indicted for 
used in setting Ibrth the oath tliat j mado, the (‘orrupt and wilful perjury, for wiiat he swore 
assignment of the pcijury ought to follow that at the trial of Ireland; and that which he 
form, and the woid then; ought to be ‘ Signal’ sxvore w'as Ibis, in order to convict the pri- 
too; being ‘ Siguand', 1 take tliat to be an soners then at the bar, of the High-Treasoa 
error. they were accused of; Oates did swear, that 

L. C. J. Look, that is not proper .at this upon tlie 24th of April, 1678, there was a con- 
time, as 1 told you at first; but withal 1 do suit ol Je.suits held at the White Horse tavoru 
not think there is any great matter in what in the Strand, where Ireland and several other 
you say, * Jesuits were prc-sent, and their business was to 

Att. Gen. Eitlig: 1 do not understand Mr. consult how they might murder and destroy 
Oates ^hat he means by the objection, or be the king, and subvert the government, and 
will hiid himself inneh mistaken in it. there they came to a resoiution, that Fieker-’ 

L,C.J, Well, well, vve have nothing to do ing and Grove should kill the king : and ho 
with that now ; go (^n with the cause. was jireseiit at the debate, and he carried the 

Mr. Phipps, May it please your lordship, re.si>!ution from ehambi r to eiia /ilier, where 
and you gentlemen of the jury, this is an In- they had separated tliemsOiVes in lesser nura- 
dictmeut against Til us Oates for pejjury, which hers, and there he saw the resolution signed : 
Ihdictment sets forth, that Thoimis white alias and tins is the matter that he swore, upon 
Whitebread, 'IVilliam Ireland, John Fenwick, which tliis indictment is founded. And, gcu- 
Thomas Pickering, and John Grove, the 16lJi tleiiieu, we do charge that this was a false oatli, 
of December, in tlie 30th year of the late king, and in a point expressly to the uiatter then in 
at the OltLBuile^', were indicted of High- controversy before that court, for we shall prove 
Treason for conspiring the death of the King, he was beyond sea at that time, and on that 
and that Ireland, Pickering and Grov^*, v^ci'e day ; and in order to his conviction w''e shall 
tryed the 17th ol* December in that year, hiui make out by clear evidence to you as full and 
U(iou that indictment Titus Oates was produced plain as ever was given, that from Christmas 
as a witness on the behalf of the King, against before, which was in Doeember 1077, till 
the said Ireland, Pickering and Grove; Being Mid^’nmme^ after, which was the hitter end of 
sworn to give evidence to the Jury ftiat weii 

impaniiellcd and sworn to try that &usc; he See vol. 7, A. 1078, of this Collectioi* 
VOL. X. 4 A 
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June 1678, Oates, that swears this consult in 
April, was at St. Omers, and in all that time 
was not absent from the college there above 
S4 hours, and that but once ouly, which was 
in January when be played truant, and went to 
Watton, which is about two miles from St. 
Omers, but otherwise he was all alon^ in the 
cbllejBfe. And my lord, that we may give such 
a satisfactory evillencc as may make it undeni¬ 
ably plain to the Jury, I desire your loi-dship, 
and you gentleincii of the Jury, would please 
to observe some particular periods of time, 
that 1 shall open for the better clearing our 
evidence methodically. And the first period 
of time is from Mr. Hilsley’s leaving St. 
Omers; now he left St. Omers the 14th of 
April Old Stile, which is the S4th of April 
New Stile,and then when became away, he left 
Oates there at St. Omei's. Mr. Hilsley, when 
he came into England in Kent, in liis journey 
to London, meets one Mr. Burnaby ; this was, 

1 say, in Mr. Hilsley’s return into England 
from St. Omers, which he left ten days before 
the time assigned by Oates for this consult, at 
the White Horse tavern in >the Strand. And 
the next period is, Mr. Burnaby was going to 
St. Omers, and there be arrives in time, the 
Slst of April Old Stile, and there he finds Mr. 
Oates, who swore he was then in London: and 
by the evidence you will hear that Mr, Oates, 
According to his usual custom, and accoriliiig to 
that virtue he is endowed with, very boldly in- 
iuiuates himself into this gentleman’s coin- ! 
pany, as lie uses to do with a/1 new-comers; 
and you will hear from Mr. Burnaby himself, 
and many others, that from the time of his 
coming to St. Omers, which w'as the 2l8t of 
April, he conversed with Mr. Oates several 
days, every till after the 24th of April Old 
Stile at St. <hnprs. Then, my lord, another 
period of time that 1 would desire you to oh. 
serve, is, from Mr. Pool’s coming from St. 
Omers, which was in time the 25th of April | 
Old Stile, the very day after the day that this 
CKinsult was sworn to be on; and when he 
Came from St. Omers, you uill hear from 
inatiy witnesses that he left Oates there, and 
there he stayed. For my lord, we shall, be¬ 
tides these particular times of these gentle- 
tneii’s comiug over who left him there, prove 
the very day when he left St. Omers, aud that 
Was the end of Midsummer-day following, 
which was the 23rd of June; then w'as the 
lime when Oates first came from St. Omers to 
England, and we shall prove he took his leave 
of them then. My lord, we have many 
other circumstances that will unanswerably 
itrengthen this evidence, and shew that our 
. witnesses testify nothing but the truth; one 
particularly is this: This gentleman being a no- 
Tice ofthe house, was Reader in the Sodality, as 
they call it, we sliall prove that; for every Sun¬ 
day and Holiday throughout all April and May, 
he did officiate in that place, and did read to 
the society, according as the custom there is: 
and we soall prove another particular thing, 
that upon this '24fti of Aptil he was in the col¬ 


lege, by a particular circumstance, and that by 
peveral witnesses: so that, gentlemen, not to 
detain you with any long opening of the matter, 
if we prove this that 1 have opened, as we shall 
with a cloud of witnesses, it will make an end 
of the question. We shall first call our wit¬ 
nesses to prove that he swore at that Trial, that 
such a consult was, and he was at it; andtheii^ 
if we prove, that he was at another place be¬ 
yond the sea, at such distance that it is impos¬ 
sible for him to be here; I do not doubt but the 
court and the jury will conclude, he hath wil¬ 
fully aud corruptly forswore himself; the sad 
efi'ects of which we are all witnesses of; it was 
to take away the lives of his fellow-subjects 
wrongfully ; and it will appear to the world, 
he has been one of the greatest impostors that 
ever did appear upon the stage, either in this 
kingdom, or in any other nation. 

Sol. Oen. (Mr. Finch) We will now go on 
with our evidence, and prove all tlie parts oi 
the indictment, and first produce the Record of 
the Trial of Ireland, and then by witnesses, viva 
voce, that were present at that Trial, wa shal 1 
prove what he swore, and then prove that oath 
of his to1>e false. 8wear Mr. 8wifh [Which 
was done.] Where is the Record of Ireland’s 
Trial ?— Swi/i. Here it is, my lord. 

Jiccorder. Is that a true copy, Sir ? 

Sw'^, Yes, 1 examined this from the Re* 
cord, It is a true copy. 

L. a J. Read it. 

Alt, Gen. If Dr. Oates does desire the whole 
may be read, let it be so ; otherwise a word of 
it may serve, it lieing only an inducement. 

Oates. Yes, 1 desire it may be all read. 

L. C. J. It must be read, if he will have it. 

Sol. Gen. Well, 1 submit it; 1 did only 
offer it to save the time of the court. 

Oates. I would save the time of the comt. 
too, all that 1 can ; but I think it may be ma¬ 
terial for me to have the whole read. 

L. C. J. In God’s name let it he read; ws. 
will not hinder you in any thing that may bs 
for V our defence. 

Cl. of Cr, * Memorandum quod ’ - — 

Att. Oen. Now this lof/^ Record in Latin is 
read, 1 would fain know whether it be i6 any 
great purpose, hut only to spend time P 

L. C. J. Nay, 1 think it has not been vety 
edifying to a great many ; do you think, Mf. 
Oates, that the Jury, who are judges of this 
fact, do understand it ? 

Oates. 1 cannot tell; may be they may, my 
lord. 

Just. Withins. Do you understand it yOur* 
self, Mr. Oates P 

Oates. That is not any question here; butts 
oblige the court and the Jury, 1 desire it may 
be read in English too. 

L. C. J. No, the court understands it well 
enough, and they can tell the jury what itis$ 
it is only the copy of a record, to prove tliat 
Ireland was tried for high treason at the Old- 
Bailey,tbe 17lh of December 1678. 

Sol. Gen. Now, my lord, we will call otir 
Witnesses, to swear what Oates did at that trj^ 
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•wear: pray swear Mr. Foster. [Which was 
dope .3 ^ 

Att. G«n. Pray, Mr. Foster, will you ac¬ 
quaint the court and the jury, whether Dr. 
Oates was produced as a witness at Ireland's 
Trial, and wliat he did Ihere depose about a 
consult in April, J678. 

Foster. My lord, I was so unhappy as to be 
one of that Jury, by whom Mr. Ireland, Mr. 
Pickeriiiff, and Air. Grove were tried. 

Jurymen. My lord, we desire that Mr. Fos¬ 
ter would lift up liis voice, for we cannot hear 
him. 

Foster. Truly, my lord, I have been very 
tick of late, anti uiii not now very well, and 
therefore cannot speak louder than 1 do. 

JL C> Go nearer the Jury, and speak as 
loud as you can. 

Foster. My lord, 1 say, T did see Mr. Oates 
produced as an cviileiice at the sessions in the 
Old-Builey, where 1 was so unhappy as to he a 
juryman, when Mr. Pickering, Mr. Ireland, 
Mr. Grove, and Mr. Whitebread were tried. 

At t. Gen. When was that? 

Foster, it was in December 1678. 

Alt. Gen. And what did Oates then swear? 

Foster. I did see Mr. Oates sworn as an evi¬ 
dence there, in behalf of the kinv, against the 
prisoners ; and he did then swear, that there 
was a meeting of several Jesuits at the White¬ 
horse tavern, in the Strand, upon the ^4th (»f 
April 1678, and that Mr. Whitebread, Mr. Ire¬ 
land, and Mr. Fenwick were present at tlie 
meeting, and there they did consult the death 
of thehing, and the altering of the religion ; 
and some went away, and others came : at 
last they reduced themselves into several 
amaller companies or clubs, and they came to 
a resolution, that Pickering and Grove should 
go on to assassinate the king, lor which the 
was to have 1,500/., and the other 30,000 
masses, and that this resulutiuu was drawn up 
by one Mico (if I am not mistaken in tiis name) 
) have it in my Notes I then took of the evi¬ 
dence ; and he swore further, that he himself 
' went with tliis resolution to several of their 
chambers ; he weotAu Whitebread’s chamber, 
^nd-6tC^ Whitebread sign it; he went to Fen¬ 
wick's chamber, and saw Fenwick sign it; and 
went to Ireland’s chamber and saw Ireland 
fign it: and this was upon the ^4th of April 
1678. My lord, 1 am positive in this, for I 
had the good bap to take the Notes at the trial 
for my own help, being a Jury-man, and I 
never looked upon these notes afterwards, till 
the printed Trial c^me out, and then 1 compared 
my notes with tlie print and found them to 
agree, and 1 have kept them ever since by me, 
and this is all under my own hand aa 1 have 
- testified. 

Oates. My lord, may I ask this gentleman a 
fuestion ? 

L. C. J. Ay, if the king’s counsel have done 
Hjth him. 

Att. Gen, Yes, my lord, wC hare done with 
liiin. 

Foster. Pray, my lord, give me leaTC W ul 
down, for 1 am not able to stand. 


Oates. My lord, I desire you to ask that 
gentleman, Whether in the oath that 1 took, L 
called it a consult, or 1 called it a traiteroua 
consult ? 

Foster. Truly 1 think you called it both^ 
if 1 am not mistaken ; but if your lordship, 
please, I will look upon my notes. 

L. C. S. You may look upon your notes to 
refresh your memory, if you will. « 

Just. Withins. Truly 1 think if it were a con¬ 
sult to munler the king, it must he a traitoroua 
one without doubt. 

Oates. Sir, that is not to the purpose ; my„ 
question is what I swore it w'as. 

L.C.J. He tells you, he believes you did 
swear both ways. 

Foster. At that consult he said that such a 
resolution was taken, and 1 think he called 
a traiterous consult. 

Oates. If you please, I will tell your lordship 
the reason why 1 asked that question. 

L. C.J. No, you may save yourself the trou¬ 
ble of that, you best know the reason of your 
own questions; he has given you a satisfactory 
answer. 

Oates. Then if your lordship please ask hiia 
this question, Whether 1 swore that all theso 
three Jesuits were present at one time, or Imvr 
many of them ? 

li. C.J. You hear the question, what say 
you to it ? 

Foster. Sir, you swore that Ireland, Fen¬ 
wick, and Whitebread were at that consult, but 
whether they were all three of them there at 
one time, I cannot tell, or which of them were 
together ; but this you did swear, that they 
were there, and came to such a resolution, 
and you carried it to all their chambers, and 
did see them sign it. 

Just. Withins. He gives you a plain account 
of what you did swear, I think, Mr. Oates. 

Oates. Very well, my lord, 1 would ask him 
a third question, if you please. 

L. C. J. Ay, in God's name ask him §$ 
many questions as you will. 

Oates. Whether did 1 swear that it was TOf 
solved to kill the king at the White-hoi^ 
tavern, or whether that resolution was madO 
after they separated themselves into lesser ciubsf 

L. C. J. Mr. Foster, this is his question. 
Whether you did apprehend, by what he swore, 
that he affirmed, the resolution to kill the king 
was made at the White-horse tavern, or after* 
wards when they were divided ? 

Foster. They came to a resolution, you said, 
at the White-horse Tavern, and the resolution 
was there drawn up by one Mico, 1 think, and 
it was carried by you, for every one to sign it 
from chamber to chamber i for 1 remember 
you were asked the question, whether you saw 
them sign it, and you answered that you did 
carry it, and saw them sign it. 

Just Withins. He speaks very plain, Bfr. 
Oates. g 

L. C. J. He eniwen yonr quc^ioiu reiy 
fullv. 

(Met. Ay. mj lord, eo be doe«, I MB glai 

of it. 
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Ir. C. J. Hare you any more questions to 
ask him ? 

Uatet. I would ask him anotlier question. 
Whether I did swear, that I did carry this re¬ 
solution from chamber to chamber to be sig'ned, 
or that 1 carried it from chamber to chamber 
and saw them bijjn it ? 

Foster. You did swear that you carried the 
i^olutiou from chamber to chamber, and saw 
tliem sign if. 

Oates. But did you retiriemlier it so particu¬ 
larly, as to say, which you swore, whether I 
did carry it to he signed, or carried it, and saw 
them sign it 

Foster. You said you carried it to be signed, 
and you saw it signed. 

L. C.J. lie tells you for satisfaction in that 
oint, that hj does remember you did swear it 
oth ways. 

Oatts. He docs say so indeed, but whether it 
was so or no is a doubt. 

L. C. J. That will be a question by and by, 
it may be ; if he be in the wrong, 1 suppose 
you can rectify him. 

Oates. We are now, my lord, upon my oath, 
and therefore it concerns me to enquire whe- 
tlier i swore ns is laid in the indictment. 

L. C. J. You say right, it does so. 

Oates. And i the rather ask these questions, 
my lord, because it is six ycai*s ago since that 
trial. 

L. C. J. I hope you have not forgot what 
you swore, have you ? 

Oates. My lord, I think it is fair for me to 
ask the witnesses what they remember after so 
long a time. 

i. C. J. It is very fair, nobody says any 
thing fo the contrary. 

Oates. Then, my lord, I hope I may ask this 
gentleman how he comes to remember all this 
atlcr so long a time ? 

L.C. J. He has told you already j but tell it 
him again, Mr. Foster. 

Foster. Truly it is so long ago, that had f 
not taken all these notes at tlie trial, 1 had not 
been able to have given so goofi un account. 

L. C. J. Il is a very good reason. 

Oates. It is so, my lord, 1 have subpoenaed 
oUiers of the Jury, and they will, 1 suppose, 
give you as good an account. 

L. C. J. Have you done with him then ? 

Oates. I have one question mere to ask Mr. 
Foster, and that is, Whether 1 swore they met 
all in one room, at the White Horse tavern, or 
in more than oneP 

Foster. You swore they were in several 
rooms. 

Oates. Then I would ask him this question, 
my lord, Whether he were then satisfied that 
Ireland was guilty of the high-treason he was 
then indi<'te<l of P 

L. C. J. The uieaning of the question is, 1 
suppose. Whether you did believe Mr. Oates 
at that time? 

Foster, Yes, my lord, I had no reason to 
the contrary. 

X. C, jT; ‘But 1 would ask you a question 
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then, Mr. Foster. Do you believe him now ? 
I Do you think, Mr. Oates, he would have found 
him guilty, if he had not believed the evidence 
against him P 

Oates. We know how juries have gone a- 
late. 

L. C. J. Ay, very strangely indeed, Mr. 
Oates, and 1 hope so as we shall never sea 
them go again. 

Foster. My lord, 1 have lived so long iu the 
city of London without any hlemisb, tliat 1 
hope it will not be thought 1 would give oor- 
ruptly a verdict against niy conscience. 

Outes. My lord, 1 speak of IcAer times than 
Ireland’s iVial. 

L. C. J. He is an honest man, 1 know him« 

Oates. Good my lord, be pleased to hear ine< 

L. C. J. Nay, you shall hear mo, as well as 
I shall hear you, i’ll assure you that, Mr. 
Oates., in plain Liiglish : ask as many ques¬ 
tions of the witnesses as you will, that are pro¬ 
per to be asked; but I’ll have no descants, nor 
reflections: 1 know him, and he is very well 
known in the city of London, he is a man of 
very considerable quality, and very good re- 
pute. 

Oates. ] beseech your lordship to forgive 
me, if T mistake in my questions, I do assure 
yon, I design no reflt'ctions on Mr. Foster. 

L. C. J. Ask what questions you will, but 
do not reflect. 

Oates. I desire to ask Mr. Foster one ques¬ 
tion more, and that is, that he would be pleased 
to tell the reason why at the beginning of his 
evidence he said, it was his unhappiness to hO 
a juryman at that time ? 

Foster. Keally, Sir, I think it is not a hap¬ 
piness for any man to be of a jury, where the 
life of a man is in question. 1 assure you, fur 
myself, 1 never accounted it so, and if 1 could 
have avoided it, 1 should have been very glad 
to have been excused. 

Oates. 1 have done with Mr, Foster. 

Ait. Gen. My lord, thus we prove what Mr. 
Oates swore at the trial, which Mr. Oatf s hiin^ 
self will not deny; fur the fact, Mr. Oates ha'& 
printed in bis Narrative^ as we ha^ now 
proved it. 

Oates. I intend to produce some others of the 
jury-men by and by. 

Sol. Gen. Now we shall call our witnesses to 
prove, that what he then swore was false. 

Att. Gen. We call no more to the point, 
what he did swear; but go ou to disprove \vhat 
he did then swear. 

Oates. My lord, 1 W'ould put this question to 
the court, Whether this be a proof sufficient 
for this point P 

L. C> J. i leave that to the jury, it is a 
point of tact that they are to try. 

Oates. 1 beseech your lordship, that the 
court would be pleased to give me an answer. 

L. C. J. If you ask impertinent questions, 
the court is not obliged to answer them, 
un, Mr. Attorney. 

Att. Gen. Call Martin HilsW, esq. and 
Heniy ThorntOD^ esq. Bweer Mr. Hilsley. 



1097] STATE TRIALS, 1 Jameb IL l6S$.^far Perjury. [108| 


pVhicIi was done.] Gome, Mr. Hi|s1ey, pray 
acquaint my loixi and the jury, what time you 
came from St. Omers, in tlie year 1678. 

Hilsle^, My lord, 1 came from St. Omers 
the 24th of April, New Stile, where 1 left the 
piisoner, Mr. Oates. 

L. C. Jj From whence did you come, say 
you ? 

Hilsley. From St. Omers, the 24th of April, 
New Stile. 

L. C. J, What year ? 

Hilslei/. In the year 1678, tliat is, the 14th 
of April here ; and the 23d of April New Stile, 
1 saw the prisoner at St. Orners, and went to 
school with him, and on the 24th I came from 
St. Omers, and went to Calais, and from thence 
into Eiig'laiid ; but he was never in my com¬ 
pany all the wliile 1 was comint^ for England, 
tliougli he swore he came over with me. 

L. C J. The 23d of April you say you saw 
him? 

Hilsley. Yes. I was with him, that was the 
day boi'ore 1 came from St. Omers. 

L. C. J. You left him there the day before 
you came away, you say ? 

HilsUy. i did not see him that morning 
that 1 came away, but here are others that did. 

Alt. Gen. Was lie a scholar there ? 

llilslej/. Yes, my lord, he was. 

Aft. Ocn. Did you know him very well? 

Jldslfy. Yes, my lord, I did. 

Alt. Gen. Did he come over into England 
with you ? 

llihiey. My lord, I came from St. Omers to 
Calais, and never saw him; from Calais to 
Dover ; 1 never saw him from Dover to Lon¬ 
don, 1 never saw him all the way ; and I am 
confident he was not in the same ship 1 came 
over in, for 1 should have seen him if he had. 

Att. Gen. Was he for some lime before that 
constantly at St. Omers ? 

HUUcy. We went perpetually to school to¬ 
gether. 

L. C. J. What time did you take shipping 
after you went from St. Omers? 

The very next day; the day 1 
wcntfrojnn St. Oineiwtvas on the Sunday morn- 
^laigfT^tn Monday 1 took shiiiping from Calais 
to Dover, and I arrived in England at ten of 
the clock the same night. 

Oates. When does he say he arrived in Eng¬ 
land? 

X. C. J. He says, be went from St. 
Omers on the Sunday, he came that night to 
Calais, and the next day went on board from 
Calais, and came that night to Dover, that was 
Monday night. 

Hilsley. Yes, I came that night to Dover, 
and 1 lay there that Monday night, the next 
'day was the 26th of April New Stile. 

Att. Gen, Where came you then from 
thence ? 

Hilsley. 1 came as far as Bockton-street, 
and there 1 lay four or five days, and then I 
came to Sittingbuurn, and by long sea from 
thence to London. 

Att, Gen, Where ild you meet Mr. Bur- 
mby? 


j Hihley, 1 met him hard by there, at a rela« 

tion’s of mine. 

Att, Gen, Do you remember what jay you 
met him ? 

HiUley. 1 think it was a day or two before 1 
came away from thence to London. 

Just. Withins, Had you any discourse with 
Mr. Oates, about your coming into England ? 

HilsUy. Nothing at all, sir Francis, that I 
remember. 

L. C. J. What time did you come to London ? 

HiUley, I came within a few days to Lon¬ 
don. 1 staid four or live days there by the 
way; and 1 saw Mr. Burnaby within four 
days, 1 think, after I came into England. It 
was about Monday sevennight after 1 came 
from St. Omers, that 1 came to London. 

Att, Gen. That was May New Stile. 

Hilsicy. That is their Stile. It was so. 

Sol. Gen, Jn our Stile it was the 21st of 
April. 

Mr. Hanseys. Ihray did you give a\i account to 
any body, after you came to London, that yon 
left Ouies at St. Omers when vou came away ? 

Hilsley. What say you, Jlr. Hunseys? I 
did not well understand your question. 

X. C. J. Then mind me, Sir; It was asked 
of you, whether you had any discourse with 
any liody after you came liitfier, that you had 
left Mr. Oates behind you at St. Omers ? 

Hilsley. J <lid tell some persons I left an 
English parson there, at the same time 1 came 
away. 

X. C. J. Did you not name him, who it was? 

Hilsley. Yes, J named him by the name he 
went by there, and that was Sampson Lucy. 

Att. Gen. To whom did you tell it? 

Hilsley. To one Mr. Osbourn. 

Sol. Gen. Did he go by tliat name of Samp* 
son Lucy in the college ? 

liiUley. Yes, he did sometimes, he had 
three or four iiamea, he was called somehmea 
Titus Ainbrosius. 

Oates. Now, my lord, I desire I may ask 
that gentleman a question or two. 

X. C. J. Ay, if they have done with hiti\, 

Att. Gen. We have, my lord. 

X. C. J. Then ask him what you will. 

Oates. 1 desire, my lord, that you will be 
lease<l to ask that gentleman what religion, 
e is of; for it is a fair question, and an 
equitable ooe, and that which very nearly con¬ 
cerns me; and 1 desire to know where he lives. 

X. C. J. What religion are you of, Sir ? 

Hilsley. 1 am a Roman Catholic. 

X. C. J. Where do you live ? 

HiUley. i live in London, I am of the luner- 
Tcinple. 

X. C. J. He says that he is a Roman Ca¬ 
tholic, and lives in Ijondou. 

Oates, l^ray be pleased, my lord, to ask him 
when he went to St. Omers first, and how 
long he stayed there ? 

Hilsley. My lord, I was there about six 
years, 1 presume it was about the year 1672, 
when 1 went tlieie first. 

Oates. Pray ask him what he did there^ 
what was his business ? 
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Att, Geti, That is not a pertineut question 
at all, with submission, my lord. 

Data. 1 beseech you, Mr. Attorney, give 
me leave to ask my own questions. 

L,C.J. Ay, but you must ask fair and per¬ 
tinent questions. 

Gates, My lord, 1 would know what was bis 
employment there at St Omers ? 

HMey, 1 know not nayself of any particular 
employment 1 bad, any more than any of the 
rest that were there. 

X. C. J. But, Mr. Oates, you must not ask 
any such questions; what know 1, but by ask¬ 
ing him the question, you may make him ob¬ 
noxious to some penalty, but you must not ask 
any questions to ensnare him. 

OaUs, My lord, it tends very much to my 
defence to have that question truly answered. 

X. C. J. But if it tends to your defence 
never so much, you must not subject him to a 
penalty by your questions. 

Oates, 'tiie nature of my defence requires 
an answer to that question. 

X. C, J. But shaU you make a man liable 
to punishment, by ensnaring questions ? If a 
man should ask you what religion you are 
of,——— 

Oates, My lord, 1 wiU tdl you by and by 
my reason, and 1 hope a good one, why I 
ask it. 

X. C. X I do not believe you can have any 
reason; but to l>e sure w e must not sufier any 
ouch entangling questions to be asked. 

Oates. Pray ask him, my lord, when I came 
to Silt. Omers. 

X. C. X When did Oates come to St. Omers? 

HiUley, As well as I remember, he came to 
St. Omers either the latter end of November, 
or the beginning of December, in the year 
1677,1 think it was that year. 

Oates. 1 desire you would ask him, Whe¬ 
ther they were not priests and Jesuits that go¬ 
verned that house? 

X. C. J, What a question is that! 1 tdl you 
it is not fit to be ask^. 

Oates. 1 demand au anawer to it, upon the 
oath he has taken. 

X. C. X And 1 tell you, upon the oath you 
have taken, you are not bound to answer any 
auch question. 

Oates. Good, my lord, let my questions be 
answered. 

X. C. X No, Sir, they shall not: bow now, 
do not think to put irregularities upon us; if 
you will behave yourself as you ought to do, 
nnd keep to that which is proper, well and 
good. I 

Oates. If your lordship pleases, 1 think this 
proper for me. 

C. X What, to ask such improper ques¬ 
tions as these are ? 

Oates. Truly, my lord, I think they are fit 
questions to be asked. 

X. C. X Bat we are all of anotiber cpinion. 

Oates. My lord, 1 desire to know, whether 
they are not set on by their sapsriors to do 
thisf 


X. C. X That is not a fair question neither. 

Oates. Give me leave to make my defence^ 
my lord, 1 beseech you. 

X. C. X Ay, in God's name i but 1 pray. 
you then make it in a regular and becoming 
way ; for 1 know of no privilege you have 
more than other people, to use w4ne88^ aa 
you do. 

Oates. My lord, I look upon myifelf as. 
hardly used in the case. 

X. C. X I care not what you look upon 
yourself to be ; if you will ask questions, ask 
none but fair questions, and. while you keep 
within bounds, you shall be heard as well as 
any of the kind's subjects ; hut if you will 
break out into questions that are impertinent^ 
extravagant, or ensnaring, we must correct 
you, and keep you within proper limits. 

Oates. Then, ray lord, 1 ask. Whether ha 
was not a witness at the Trial of the Five Jesuits, 
and at Langhorn's Trial ? 

X. C. J. Ay, that is a proper question, what 
say you to it, Sir ? 

Rihley. 1 was so. Sir. 

Oates.. Pray, my lord, ask him what credit 
he received at those trials ? 

X. 0. X What a question is that, to ask any 
• 

Oates. My lord, T think it is a fair question. 

X. C. X No, indeed, it is not a fair one 
at all. 

Oates. My lord, I desire to know what in¬ 
duces him to come here as a witness now, 
since it appears that now he comes to give, an 
evidence that he gave six years ago, and was 
not believed ? 

HiUley. My lord, I am subpeenaed. 

X. C. X He has given you an answer to 
the question, though 1 think it was an idle 
question, and not at all to the purpose. 

Oates. It may be, be may have some partir 
ticular reason to induce him to it now. 

X. C. X Well, he tells you he came because 
he was subpoenaed, and that is sufficient: he 
is nut compellable to be a witness, unless he 
besubponaed ; but if a man will come withs^uc 
a subpoena, and give evidence in a cause, thet 
is no objection to his testimony. 

Oates. My lord, 1 desire to know of him, 
whether he is to have any reward for swearing 
in this cauee ? 

X. C. X What say you. Sir, are you to 
have any reward for your evidence ? 

^ Eilsley, None at all as 1 know of, my lord, 

1 assure you. 

Just. Withins, He is not paid for his evi¬ 
dence, Mr. Oates. 

Oates. If he be or be not, I cannot tell, nor 
do 1 know who ever was paid for it. 

X. C. X Have you any more questions tq 
■sk him ? 

Oates, Pray, my lord, I desire to know, 
what was the occasion of k^is coming away 
from St. Omers ? 

Eilsley. 1 had finished my studies. 

Oates, Pray, my lord, be pleased to ask him, 
ifhentvarhmdof any consult of the jesuiia 
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here in England, in the month of April 1678, 
and from whom he did hear of it P 

HiLsle^. I (lid hear of it among the rest of 
the students of the college. 

L, C, J. What did you hear of ? 

Hihlcy, I did hear of a consult of the 
fathers in April 1678. 

AtL Gen, Yes, there was, but not such an 
one as Mr. Oates speaks of, nor was he at it. 

Just. Holloway, For what was that consult, 
I pray you ? 

Hilsley, It was nothing but a triennial con¬ 
gregation about the affairs of the society. 

L. C. J. What were they to do there ? 

Hilsley. My lord, 1 was informed among 
them there, that it was only wliat they us(?d to 
hare once in three years for ordinary affaira. 

Oates. My lord, he pretends to tell when 
I came thither; 1 desire to know of him from 
what time it was he saw me there, and how 
often ? 

Hilsley. Generally emy day, as near as I 
can remember, I think, Mr. Oates; you and I, 
Mr. Oates, went to school in the same place. 

Oates. Pray, how many days was 1 absent 
from thence in that time you were,there P 

Hilsley. You were there generally as oflen 
as 1; I do not know whether ever you missed 
a day or no. 

Oates. Pray, my lord, will you ask the gen¬ 
tleman one question more. Whether he can 
particulai'ly tell that he did see me every day 
at 8t. Omers ? For it it not enough for him fo 
■wear that he saw me there; but he ought to 
give an account how he comes to know it by 
some particular circumstances. 

L. C. J. He has given you several cirenm- 
ftances of his knowledge; for he says he was 
there all the while from your coming, till the 
36d of April New Htilc, that he came for Eng¬ 
land ; he says ho was a scholar in the same 
/orm and class with you, and because he does 
not remember himself to have been absent, he 
does not remember you to be absent neither. 
.^Att. Gen. And he swears particularly to 
tlie'>erv time he came over, which was April 
the 14;^X)ld Stile. 

‘HTdus. Well, I have no more questions to 
tsk this gentleman. 

L. C. J. Then call another. 

Sitl. Gen. Cryer, call Mr. John Dorrel. 
[Who was sworn.] 

L. C. /. Liook yc, Mr. Attorney, you did 
open things at the first for method’s sake by 
periods of time ; die first was Hilsley’s coming 
over, the next was the meeting with Burnaby; 
now pray observe that methw, and call that 
Burnaby next. 

Att. Gen. My lord, we shall call liim by and 
'by ; but we have not done vrith this business 
about Hilsley, we have some witnesses that 
will give an evidence to strengthen and back his 
testimony. Come, Mr. B^rel, whfg have 
you to say to this matter P 

Dorrel. My lord, in April 1678, I came 
from Brussels to" England, where presently 
after 1 cable, i was with one Mr, Osboum and 


my mother; and there was a discourse between 
my mother and him about religion. 

L. C. J. Where was that P 

Dorrd. It was here in England. 

Att. Gen. Now tell the time when that 
was. 

Dorrel. As near as I can guess, it was the 
15th or IGth of April Old Stile, in the year 
1678. 

Att. Gen. Well, Sir, go on with your story. 

Dorrel. My mother was lai^hing at his rf9* 
ligioD, and telling him some ridiculous stories, 
and be repHeil, There are a great many that 
are so ignorant, that are bred up in the religion 
of the Church of England, that they are forced 
to be sent to the colleges abroad to be taught, 
even some of the clergy of that church, and 
particularized in one Sampson Lucy, aliaa 
Oates, that was a scholar at that time at St. 
Omers, as lie was assured by a gentleman that 
was newly come from thence. My mother ia 
now sick, or else she would have been here, 
and w(juld have testified the samel now do. 

Sol. Gen. This gentleman is a Protestant, 
Mr. Oates. 

Oates. What is your name. Sir, I pray P 

Dorrel. My name is John Dorrel, Sir. 

Oates. Were you never at St. Omen a stu¬ 
dent there P 

Dorrel. 1 was there, but before your time. 
Doctor; 1 had not the happiness to be there 
while you were there. 

Oates. T pray. Sir, what religion are you off 

Dorrel. 1 am a Papist now. 

Oates. I desire, my lord, the Court would be 
pleased to take notice of it; be owns he was 
reconciled to the Church of Rome. 

Dorrel. Mr. Oates, to satisfy you, I went 
over when 1 was a child of 12 or 18 years old, 
and so was bred in that persuasion. 

L. C. J. Well, well, we all observe what 
he says. 

Sol. Gen. Fray swear Mr. Osbourn. [Which 
was done.] 

Att. Gen. My lord, we call this person only 
to this matter. Pray, Sir, will you give tha 
court and the juiy an account what discourse 
you bad with Mr. Hilsley about Oates, and 
pray, Sir, tell the time when it was P 

Ostfourn. My lord, I went out of town the 
SOth of April, the year before the pretended 
Plot was discovered by Mr. Oates, and I met 
with Mr. Hilsley two or three days before, and 
enquiring of him about the affairs of St. Omers, 
he told me of a minister of the Church of Eng¬ 
land that was come thither to be a student 
there, who went under the name of Sampson 
Lucy, but his right name was Oates; 1 asked 
him what he pretended to; did he intend to be 
of that order r He told pie, he did believe that 
he would not be admitt^ for bis irregular and 
childish behaviour, and that he liad le^ him 
in the cpllege; and this I afterwards in 
course told to madam Dorrel, who is a Protu* 
taut; and to my mother, wlio is since dead. 

Att. Gen. Will Mr. Oates ask this genfte* 
man any questions ? 
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Oates, I only ask him what religion he is of P 

h, C. J. What religion arc you ol', Sir ? 

Osbourn, 1 am a Roman Catholic, my lord. 

Sol, Gen, Now, my lord, we come to call 
Mr. Burnaby. Pray swenr him. [Which 
was done.] 

Att, Gen. Mr. Burnaby, pray will you ac¬ 
quaint my lord and the jury, of the time when 
you came from St. Omers to England, and 
when 3 on met with Mr. Ililsley P 

Burnaby. I met with Ililsley on the I8II1 of 
April Old iStile, in the year 78; then 1 pursued 
niy journey the following day to St. Omers. 

L, C, J, Where did you meet him ? 

Burnaby, Between Sittenbourn and Canter¬ 
bury, and afterwards I pursued my journey 
from Canterbury to Dorer, iroin thence to Ca¬ 
lais, and from thence to St. Omers, 1 arrived 
at St. Omers the 21st of April Old Stile, 
whiehwasthe 1st of May New Stile; upon 
the 2d of May Mr. Oates was in my company ; 
] was walking in the garden, and he came into 
my company. 

L. C. J. When w'as itP 

Burnaby. The 2d of May New Stile, and the 
Sd of May again 1 went into the garden, and 
there he was with me again; and the 6th of 
I saw him again. 

Jt. C. J, Where? 

Burnaby. Iti the rhetorick form. 

L, C. J. But where? In what place? 

Buriiuby. At St. Omers. 

L. C, J, You speak of ^'ourownknowleilgc, 
you arc sure you saw him thereat those times? 

Burnaby, Yes in the Rhetorick school, and 
in the garden. 

Att. Gen, What more do you know of him ? 1 

Burnaby. 1 saw him again the 8th of May ' 
New Stile, that is the 28tli of April Old Stile ; 

1 mean by New Stile, that stile which was used 
in the place where 1 \vas then. 

Att. Gen. Mow long was he there before he 
went away ? 

Burnu^. 1 know he was there from the 
9d of May, the day after 1 came thither, to the 
20th of June, aiid then 1 went away, or there¬ 
abouts. 

X. C. J. Did you see him daily all that time. 

Bufmaby. Y es, from day to day he was not 
out of the house. 

L, C. J. Were you a scholar there with 
him?— Burnaby, Yes, I was. 

X. C, J, What year was that? 

Burnaby, In the year 78. 

Att. Gen. Mr. Oates may ask him what 
questions he will. 

Oates. My lord, he says he went away ; 1 
ieaira to know whither he did go. 

Burnaby. 1 went away the 20th of June 
from St. Omers, it is no matter whither 1 went. 

Oates. 1 desire he-may give aii account 
what reli^on he is of. 

Burnaby, 1 un a Hi|)(man Catholic. 

Oates, My lord, 1 desire to know whether 
he be not of that omr. 

X. C. J. Thai: I wiU not ask him, I’U as¬ 
sure you* 


Oates, Truly, my lord, I think it is a very 
hard matter tor me to have Jesuits admitted 
as witnesses in such a cause against me. 

X. C. J. 1 have told you already, you are 
not to ask any questions of any witnesses that 
may subject tlieiii to any penalty, or make 
them accuse thciiiKelves iff 0113 ' crime. 

Oates. My loi-d, 1 liumbly desire he would 
give an account, whether he were not admit¬ 
ted into tile society. 

X. C. J. 1 tell you, he is not to be asked 
that question. 

Oates. Ho has owned it before. 

X. C. J. Do yoM take your advantage of it, 
if you can prove it. 

Oates. Ihcn, my lord, 1 desire to ask him, 
whether or no he did appear as a tvituess at the 
Trial of the live Jesuits. 

Burnaby. No, my lord, 1 did not. 

Oates. Pray, my lord, ask him whether ht 
was not summoneu to ajipear then. 

Bui'naby. No, 1 was not. 

Oates. Pray, my lord, ask him, what reward 
he is to have for coming and giving tliis evi¬ 
dence. 

X. C. J. Are you to have any reward for be¬ 
ing' a witness in this cause ? 

Burnaby. None, iny lord, that I know of. 

X. C. J. That was a proper question to bo 
asked, and vou have a lair aiisw'er to it. 

Oates. Pray, Mr. Burnaby, by what namo 
did you go at Ht. Omers ? 

Burnaby. By the name of Bhmt. 

Att. Gen. And what name did he go bf 
there? 

Burnaby. Who, Sir ? 

Att. Gt:7i. Mr. Oates? 

Burnaby. By the name of Sampson Lucy'. 

Oates. My lord, 1 desire you to ask lum, 
whether he did know of an 3 ' Consult that was 
to be held here in London, in April 1678, and 
by whom he knew it ? 

X. C. J. What say you. Sir, did you know 
of any consult ? 

Burnaby. No, T neither heard of it, nor 
knew any thing of it. 

Alt. Gen. Now, 1113 '^ Jqrd, wc shall go on to 
another period of time, anil that is c* 5 ii<ic.'r'njji<ir 
Pool. Swear Mr. Pool. [Which was done.]I 

Sol. Gen. l^ruy will you acquaint iny lor3\ 
and the jury, whether yo*u knew Mr. Burnaby 
at St. Omers ? 

Pool. Y'es, I did, Sir. 

Sol. Gen. Do you know the time when he 
came to St. Omers? 

Pool. No, 1 do no not remember it. 

Att. Gen. When did you come over from 
St. Omers ? . 

Pool. The 25tli of April. 

Att. Gen. WhatS61ci»—Poo/, Old Stile. • 

Att. Gen. In what year ? 

Fool. In the year 1678. 

Att. Gen, Did yon know Mr. Oates at St 
OmoriF 

Pool, Y'Gs, T did know that gentleman there. 

Ait, Gen. Wa.sheat St. Omers that titna 
you was there?—Poo/. Yes, he was. 
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Sol. Gen. Did you leave him there wbeo you 
came away p 

Pool. Yes, I did leave him there when I 
oaiue away. 

Sol. Gen. Pray tel] the court some particu¬ 
lar Ihingr why you remember it, and upon what 
account you came away. 

Pool. Upon the occasion of my brother’s 
death I came over, and 1 con tell several par¬ 
ticulars of my journey ; I came away upon the 
Thursday, and J came to London upon the 
Sunday tullouing*. 

At{. Gen, Vuu are sure yon left Mr. Oates 
there then ? 

Pool. Yes, 1 am sure 1 did leave Mr. Oates 
there when i came aw ay, and I came away 
tlience the .db of May New Stile, the 26th of 
A|u*it Old Side. 

SoL Gen. Pray how lonir did you know Mr. 
Oates thtic? ® ^ 

PoiU. J If new him there from Christmas be¬ 
fore that. 

L. C. J. You were of the collegfe, w'ere you 
not?— Pool. Yes, I was a student there. 

L, C. J. You are sure he was there all the 
while. 

Pool. 1 do not remember he was a day ab¬ 
sent, and if he had g 9 ne away, particular no¬ 
tice would have been taken of it, 

L. C. J. Did you see him there two or three 
days before you came away 

Pool. J saw biiii that morning I came away. 

L. C. J. And what time before ? 

Pool. I saw him two or three days before 
that. 

L. C. J. Can you name any particular 
days ? 

Pool. I saw him the 1st of May^, and the 2d 
of May, and the 6lli at May, which was the 
25th of A])ril Ohl Stile, and then 1 came away^ 

L. C. J. Are you sure you left him tlicre 
then? 

Pool, r nin sure I left him there, I can 
•w ear it w ithoutaiiy difficulty at all, 

L. C. J. \\ hat no you ask bitn, Mr. Oates? 
'* Gaits. 1 desire to know what religion he is 

®f« ^ • * 

What religion you of? 

Pool. 1 am a Homan Catliolic. 

Oates. I desire your loi i.ship w'ould osk him, 
whether he was a witues;? m the Trial of the 
five Jesuits, or at Langhorii’s Trial. 

Pool. No, I was never an evidence before in 
my life. 

Oates. Pray, my lord, ask him, whether he 
was not admitted into the Sodality of i lie Vir- 
|rin Mary. 

L. C. J. No, indeed, 1 shall ask him no such 
question. 

Oates. Pray, my lord, let him answ'er it. 

L.C.J. Prove what you can when it come 
Co your turn, but ai^ him no entangling ques¬ 
tions. 

Oates. He has made himseir liable to a pe¬ 
nalty by being in that seminaiy. 

L. C. J. 1 hope a man may be at St. Omers 
and yet not be pouishe4 for it, Mr. Oates. 

VOL. X. 


Oates. If is my defence to disable the iVit- 
nesses against me. 

L. C.J. But they must not be fl*sked what 
may make them accuse themselves. 

Oales. ]\ly lord^ it is hard that the witnesses 
shall not be made to answer my questions. 

L. C. J. Pray, Sir, be quiet ; we have told 
you often enough already, you roust not think 
to govern us, it must not be allowed. 

Oates. My lord, I desire he may be asked 
Uien, what reward he has to come and aw'car 
in this cause. 

Pool, Mv lord, 1 do not know that 1 am so 
much as to nave my charges borne. 

L. C. J. Are you to hate any reward? 

Pool. No, my lord, that I kno# of. 

Oates. Pray, my lord, 1 desire he may be 
ask^, what was the occasion of Mr. Hilst^’e 
coming away frora'.St. Omers. 

Pool. Indeed I did not examine into the oc¬ 
casion at all, for 1 was never a man that med¬ 
dled or made on any side, but lived quietly in tht 
college, and minded my studies^ 

Oates. My lord, 1 desire your lordship 
ask him, whether he did know of any caosuft 
of the Jesuits in April 1078, and from whom 
he knew it. 

Pool. I know not of any particular oonsulL 
I heanl something in general of a Tnennhu 
Congregation, but 1 cannot speak any thing of 
my own knowledge. 

My loi^, f desire to know of him, if 
he can toll when 1 came to Ht. Omers? 

L. C. J. Do you know when Oates came to 
St. Orners. 

Paul. About Christmas, as near as I can re¬ 
member, it was tbe latter end of November, 

Oates, flow much before or after Chnstosss 
was it? 

Pool. I cannot tell exactly. 

Oates. What year was it in?— Pool. In 1077. 

Oates. 1 desire to know of liim, my loird, 

, whether he saw me every day at St. Omen at 
I dinner. 

I Pool. I caBBOt say that ever 1 knew he was 
absent any one day, never three days [ think X 
may affirm, but only when he was in the In- 
ftrnmiy. 

Ait, Gen. Thafs the place where they go 
W'hen they are sick. 

Oates. Pray, my lord, ask him by what 
name he went, when he was there in the col- 
lege. — Pnui. i\y t!ic name of Killingbcck. 

Sol. Gnt. By what name did he go, I pray 
you ?— Pcfol. By the nan-.e of Sampson Lucy. 

Sal. Cm. Swear Mr. Henry Thorntoti,-*- 
[W’hich was done.] 

Ait. Gen. Mr. Thornton, pray where were 
you in the year 1678 ? 

Thornton. At 8t. Omers, my loid. 

Alt Gen. Do you remember Mr, Oatss 
there, do you know him ? 

Thornton. Yes, 1 know him very well. . ■ 

AtU Gen. When did lie come thither ? 

Thornton. He came there about, Christmas 
1677. 

Att. Gen. How long did be coutmue llkare ? 
4£ 
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Thornton, He sUid (liere till St. John Bap- 
list’s Etc, in June 1678. 

Ait. Gen. Midsummer you mean? 

ThornUm. Yes, the Eve ot'St. John Baptist. 
Att. Gen. What Stile? * 

Thornton. New Stile. 

iSo/. Gen. Did you see him there all the 
while ? 

Thornton. Yes, I did sec him every day, I 
believe, in the refectory at dinner-time, and at 
li^ht 1n the dormitory, where all the colle¬ 
gians lune ihtirbeds: T lay over against him 
every nij^bt, I saw him particularly upon the 
day of fliisley’s departure, which was the 24th 
of April New Stile, and 1 saw him the 1st of 
May New Stile, upon the coming of Mr. Bur¬ 
naby to the college; and particularly again 1 
remember him there the 2d of May, whm my 
school-fellows exhibited an action, or play. 

Att. Gen, Was Mr. Oates there then? 

Thornton. Yes, 1 saw him jiresent at it, and 
1 know it this particular circumstance, there 
was a scuffle between him and another aliout a 
place to see the play, 

Mr. Jones. Did you see him the 25d of April 
Old l^iie, that is the 3d of May New Stile, 
which was the day after your play, that you 
remember? 

Tkomion. I do not remember that 1 did sec 
him that day, by any particular circumstance, 
ilioi^h I believe 1 did. 

Mr. Jones. Do you remember when Mr. Pool 
name away from St. Omers ? 

Thomlon. Yes, I do. 

^r, Jones. When was that? 

Thornton. The 5th of May New Stile. 

Mr. Jones. Was Oates at St. Oincrs at that 
time? 

Thornton. Yes, he was there then, I am sure. 

Att. Gen, Was not he Reader tliere in tbe 
Colley? 

Thornton. He was Reader hl thc Sodality, 
and to my knowledge, he did not miss once 
from the 24th of April New Stile,'to the 24lii 
of May New Stile, from being there, and read¬ 
ing in the sodality. 

L. C. J. What did he use to read ? 

Thornton. Some spiritual book, or piece of 
divinity, or the like, as it was usual to have read 
every Sunday and Holiday. 

L. C. J, And that is one reason why you 
conclude be was there all that while, because 
every Sunday and Holiday he was to read, and 
did read ? — Thornton. Yes, my lord. 

OaUi. Pray, my lord, be pimed to ask this 
gentleman what religion he is of. 

Thomlon. A Roman Catholic. 

Gates. Where does he live ? 

“‘i. C. J. Where do yon live, Mr.'Thornton ? 

Thornton. 1 am a Noilhumberland man, 
that’s my pountry. 

Oates. My lord, 1 desire to know of him, 
when he did come from St. Omers. 

Thornton. I came from St. Omers, my lord, 
about two years after that Oates went away 
ftrom thence. 

Oates. Pray, idj lord, be pleased toaak him, 


who it was that was rector or governor of that 
house or college. 

Thornton. It was one Mr. Richard Ashby. 

Oates. Pray, n\y lord be pleased to ask him 
what school he was in there. 

Thornton. I was in Syntax, my lord. 

Oates. Then, my lord, 1 would ask him an¬ 
other question, and that is this, Whether he 
was not a witness in behalf of the jive Jesuits 
and Mr. Langhorn ? 

Tiuirnton. No, 1 was not, my lord. 

Oates. My lord, 1 desire to know if he can 
tel) t!ie occasion of Mr. Hilsley’s comingaway 
from St. Omers. 

Thornton. It never concerned me at all, and 
I never enquired into it. 

Oates. Tlien, 1113^ lord, 1 would ask him this 
question. Why he is so precise as to his re¬ 
membrance of what was dune in April and 
May, when he does not give an account of 
any other time, nor did the other witnesses ? 

L. C. J. Yes, but they do; they give you 
a particular account from the time of your 
coming thither, which was about Christmas, 
s<jme say the latter end of November or the be¬ 
ginning of December, they are not positive to 
any particular time, but thereabouts, and so 
from tliat time all along till June. 

Oates. 1 beg your lordship’s pardon, 1 did 
not hear that he said such thing. 

L. C. J. If you will, i’ll ask him that ques¬ 
tion again for your satistaction. ^ * 

Oates. If you please, my lord. 

L. C. J. Then mind what Js* said ; do you 
remember that Oates was there in March be¬ 
fore, and in- February before P 

Thornton. Yes, 1 jiarticularly remember iu 
March before, he did read a ridiculous book in 
the Sodalit3% and he was remarkable in the 
house by twenty ridiculous passages. 

Oates. I do acknowledge 1 did in March 
read a pleasant book, calli^, * The. Contempt 
‘ of the Clergy.’ 

X. C. J. By whose order did he read that 
book in the Sodality ? 

Thornton. 1 do not know whether it wasJl*^ 
his owu election that he was Reader th'0«, or 
by the command of the Prefect of ttitrSfeudifiS, 
that has the care of tlie students, and appoints 
them their business. 

Oates. Pray, my lord, be pleased to ask him, 
how long he was resident at 8l. Omers. 

Thornton. I was there seven years. 

L. C. J. You said he was there in June, till 
Midsummer Eve. 

Thornton. Yes, he was so. 

Oates. I own that I was there in June, but 
that was after 1 returned from England. 

L. C. J. When do you say he lei't the col¬ 
lege fii-st ? 

Thornton. He never left the college from 
the time of his coming thither first till Mid¬ 
summer eve, only oiie*ftLme diat he was at 
Watton, and that was but a day or two at moat., 
which is hot a league out of town. 

L* G. J. Do you remember him there aboai 
Christmas lime ? 
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Thornton, Ye«, my lord, very wdl. 

i. C. J. When was it he went to Watton ? 

Thornton, About the latter end of January, 
as 1 do remember, and in February above 
Slirovetide, 1 remember him particularly to be 
there. 

L, C, J, Now, Mr. Oates, you see he speaks 
to other times besides Apiil and May, and he 
brings, upon my word, very notable circuni - 
stances. 

Oates, He says he went to school with me 
there, 1 think, my lord P 

Thornton. No, I say lie was in the same 
eollege. 

L. C, J. But not in the same Classis, for it 
seems you were in^tlie Hlietorick form, and he 
in the Syntax. 

Thornton. My lord, he went there by rea¬ 
son of his agfe, and upon no other acoount; he 
might have gone elsewhere with ns w ho were 
of a lower form, for any great store of learning 
he had. 

L. C. J. You hear him, I suppose, Mr. 
Oates; he gives no great commendation of 
your scholarship. 

Oates. That is nothing to this question; but 
pray, my lord, be pleased to ask him, Whe> 
ther he did not hear of a Consult of the Jesuits 
held here in England in April 1678? 

L. C. J. What Ruy you, 8ir? Did you hear 
of any such consult'? 

Thornton. Yc^ ray lord, I did hear of a tri¬ 
ennial congregation, such as used to be held by 
them, but that did not belong tc^me to enquire 
into it. 

Oates. My lord, I desire to know of whom 
he did hear it P 

L. C. J. How do 5^011 know there was such 
a consult P Who told you (»f it P | 

Thornton, 1 heard of it in the house, and I ' 
hid read that it was the custom of that society 
of people, to have such a meeting once in three 
years. 

Att. Gen. Pray for what purpose did they 
so meet P 

.^ornton. As 1 have been told, it was to 
niy^ura torjo Jlotne, and for their ma- 
ll^giiigSueir other afiairs, whicii concerned 
their society. 

Sol. Gen. Have the Jesuits usually such a 
eonsiilt once in three years. Sir P 

Thornton, 1 was never present at any such 
congregation, 1 was not caimble of it. 

JL. C. J. But was it used to be said so ? 

Thornton. Yes, niy lord, 1 have heard it 
said so, and read of it. 

L. C. J. Mr. Gales, will you ask him any 
more questions f— Oates, No, ray lord. 

X. C. J, Well then, go on, Mr, Attorney, 
and call another witness. ’ 

Att. Gen. Swear Mr. William Conway. 
[Which was done.] 

Sol. Gen, Mr, Cdnway, pray will you give 
my lord and the jury an account where you 
were in the year 1677, and in the year 1678? 

Conway, I was tboi at St. Omers, my 
lord. 


Sol. Gen, Do you remember Mr. Oates there 
at any time P 

Conway, Yes, my lord, 1 do. 

Sol. Gen, Pray* at what time was he therS^ 
as you remember ? 

Conway. He bame in December before 
Christmas 1677, and did not go away till June 
1678. 

Sol. Gen, What time in June did he go 
away ? 

Conway. About the 20th of June,! think. 

Sol, Gen. Were you there all that year ? 

Conway. Yes, 1 was there a scholar iq the 
college. 

Mr. Jones. Was he all the time you speak ofin 
the college?— Conway. He lay out one night. 

Sol. Gen. What time was that? 

Conway. In January, to the best of my re- 
meiHhrance. 

Sol. Gen, Could he be out of the college any 
time and not be inissM P 

Conway. No, my lord, he could not. 

Sol. Gen. Did you miss him at any time? ’ 

Conway. No, my lord. 

Sol, Gen. Was be there in April 1678 ? 

Conway, Yes, my lord. 

Soi. Gen. Can you tell any particular pas¬ 
sages that can make you reiucrnbei' it? 

Conway. Yes, my lord,l can. 

Sol. Gen, Tell my lord and the jury how 
you can remember it. 

Conway. 1 remember Mr. Hilslev^s depar- 
tur|| which was the 21ih of April New Stile, 
ancTMon after Mr. Burnaby came, but 1 do 
not know the time exacti}'; I was c^sirous to 
know of Mr. Burnaby, whether he met Mr. 
Uiisley upon the way P And lie told me he did 
meet liim; and the next day 1 saw Mr. Oates 
and Mr. Burnaby walking together very fami¬ 
liarly, and ] took particular notice of it at that 
time, Mr. Burnaby being but newly coine^ so 
that 1 look him to have known Mr. Burnaby 
before, or else I concluded him to be a Utils 
impudent by his iiitruditig into his company. 

Sol, Gen. Do you remember him in. March 
before? — Conway. Yes, Sir. 

Sol. Gen. What particulars do you remem¬ 
ber of his being there then ? 

Conway. 1 remember him to be there on the 
Tliursday in Mid-Lent, the scholars in the col¬ 
lege had a peculiar recreation, which they call, 
‘Sawing of the witch/ and Mr. Oates was 
among them; and I was one of them that 
broke a pan about his head for redrcailon. 

Sol. Gen. Do you remember the 1st of May, 
tliat ttiere was in your college a play acted p 

Conway. As for the play, 1 remember what 
part esquire Pool acted in it, but 1 remember 
not any particulars that can make me so sure 
as to swear that Oates was there. 

Att. Gen. Do you remember any scuffling 
for a place there r 

Conway. 1 do not remember it of my own 
knowledge; 1 heard of it afterwards. _ 

Sol, Oen, You say that you saw Mr. Bur¬ 
naby ami him walking together the next day 
after he ensue'ZT^Conway, Yes, 1 did so, Sir. 
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SaL Gto. Bid OttafiMe'to ia the So- 
da%r 

Co»p^. lily Mi^lhere was aixitlier chosen 
aidmdKatf toi!^ batMr.Oates 

took Ibe TOoky and diil read. 

8dt Gen, Did he read constantly? 

Conway. 1 did never miss him any Sunday 
Olf Holiday all the time. 

^ L. C. f. From what time to what time did 
be read ? 

Conway, From a little after Easter till he 
went away. 

' Att. Gen, Ts it usually taken notice of in 
the college when any person who is a student 
goes away from the college ? 

Conreay. There is nothing more discours’d 
of among the scholars than tliat, when it hap¬ 
pens any one goes out of the college. 

L. C. J. And prav when did he go aw.'iy? 

Conway. In June, about the tw'endetfa, as 
near as I can rciiieniber. 

Sol. Oen. Did you observe him at dinner 
there constantly ? 

Conway, Yes, he sat by himself. 

Sol. Gen. How came that to pass? 

Conway. He sat at a little tabic in the hall 
by himself, for he pretended, being a man in 
years, he could not diet as the rest of the young 
students did, and therefore obtaineil leave to sit 
alone at a little table hy himself, and he sat 
next to the table of the Falhris, to which all 
the students were to make their reverence be- 
lore they sat dow n. H 

Is, C. I He was a very remarkable man by 
bis sitting by himself; did be sit there always ? 

Conway. lie changed his table once, and I 
took notice that he sat on the other side of the 
refectory. 

So/. Gen, When was that, I pray, can you 
remember ? 

Conway. That was a little ailer Easter. 

Att. Gen. Will Mr. Oates ask him any 
questions ? 

Oates. Pray, my lord, will you ask this gen- 
tlemstn what religion he is of ? 

Conway. 1 am a Roman Catholic. 

Oates. Pray, ask him where he lives ? 

L.C.J‘ Where do you live, Sir? 

Conway. Where, now at present, my lord ? 

i. C. J. Where do you usually live ? 

Conway. I am a Flintshire man, my lord. 

Oates. Pray ask him what name he did go 
by atSt.Omers? 

Conway. By the name of William Parry, 

Oates. Pray ask him by what name he gave 
bis evidence m at the 6vc Jesuits Trial ? 

L. C. J. Were you a witness at the Trial' of 
theftte Jesuits?— Conway. Yes, 1 was. 

I. C. J. By what name did you give your 
evidence thei-e? 

Conway.- By the name of Parry. 

Gales. Then I desire the court to take notice 
$e tepreseo ted himself hy a feigned name in a 
court of record. 

Conway. I went by both names, tny ford.' 

t.C.y, Well, make what advantage you 
Ml of it by and by. 


Oates, tPmy, my lord, ask him. if ever he 
heard of any oonsaU of the Jesufts held htre 
ill England in April 1678. 

Conway. Yes, 1 did. 

Oates. Pray, my lord, ask bim, who inform¬ 
ed him of that consult ? 

Coftway. 1 heard it among the rest if the 
scholars; and seeing some of the fathers go 
over to it, 1 was told so. 

Jtt, Cat. Isitau usual thing for them to 
have such meetings ? 

Conway. They have a congregation ordi¬ 
narily once in three yeam. 

Sol. (Jen. Does it go by the name of a con¬ 
sult, or what name has it ? 

Conn uy. Some call it a eongregation, and 
some a consult. 

SoL Gen. What is the end of such meeting, 
as you have heard ? 

Conway. They sny it wa.i to cliiise a pro¬ 
curator to send to Rome, and give an account 
of the province. 

Oates. My lord, I would ask him another 
question, Whether he is to have any reward 
fop giving this evideiicc hero »* 

Conway. No, not that I know of, Imt w hat 
1 expect from Almighty t»od. 

Oates. Pray ask him, how long he lived at 
St. Oniers ?—Conn ay. Five 3 'tMrs. 

Oates. My lord, 1 have done with him. 

Sol. Gen. Then call l\!r. Haggerstonei and 
swear him. [Which was done.] 

Att. Oen. Mr. Haggerstone, pray will you 
acquaint my lord and the jnvy, were you 
at Si. Omers in the year 1678* with Sir, 
Oates ? 

lifjg^etstane. Y’es, I was, my lord, I had 
the honour to he of the same beach with the 
doctor of Salamanca. 

L. C. J. You mean you were of the same 
class with him P 

Haggerstone. Yes, my lord, of the samd 
class. 

L. C. J. In what year was it ? 

Haggerstone. In the year 1678 

Att. Gen. In what form were you P 

Haggerstone. In the sant? -w;>?r Dr. 
Oates, in the rhetoric form. 

Aft. Gen. Do you remember Mr. Oates in 
April 1678 ?— Haggerstone. Yes. 

Att. Gen. What time ? 

HaggerstoTse. He spoke unto me on the 25tU 
of April. 

Att. Gen. What stile do you mean ? 

Haggerstone. New Stile, Sir; to avoid con¬ 
fusion, 1 speak of thp stile of the place where 
1 was ; he asked me concerning our sohool- 
fellow Mr. BUsley, who was tlien gone from 
the college, whether I had heard any thing 
from him since he went away ; and he spoke 
of an indisposition he had, for which he pre?. 
scribed him a medicine of pop^. ana he 
thought it would do his business elmctually. 

Ji. C. J. Who said so ^ 

Haggerstone. The doctor of Salamanca; he 
was called Sampson Lucy in the college ; and 
likewise he forbid him to chew tobacco, whidi 
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lieiiMd todorerf iDficIi; lie wm caM Ikm 
Ambrosius, he had twenty nanles. 

Att. Oen. Was he there al) ^rfl, ^ 

Haggerstone. Yes, he was, finr. 

Att. Gen. Did you know him in March be¬ 
fore? 

Haggerstone.. Yes, he was there all March 
before. 

Att. Gen. Was he there in Pebraary ? 

Haggerstone. Yes, as near as I can re¬ 
member, be was absent but one day, and then 
he went to Watton in February, or else in 
January. 

L. C. J. Do you remember when he came 
thither first ? 

Haggerstone. Yes, my lord, he came in De¬ 
cember near Christmas, as 1 remember. 

L. C. J. Was it about that time, upon your 
oath ? 

Haggerstone. I speak it upon my oath, it 
was. 

L. C. J. When did he go away ? 

Haggerstone. About the latter end of June. 

L. C. J. Was he absent any time between 
Dee.enihcr and J nne ? 

Ilagget stone. J do not remember that he 
was absent, save only in January or February, 
and that was not for above a night, when he 
went to Watton. 

L.C. J. Might not he be absent, and you 
not mind it, or know it ? 

Haggerstone. Sure if he bad been absent, we 
could not but have known it. 

L. C. J. How so, pray you ? ^ 

Haggerstone. If an}' goes away, it is so pub¬ 
lic, that it cannot be without notice being taken 
of it. 

^tt. Gen. Can you remember by any par- 
tieiilnr token lie was there in April or May. 

Haggerstone. He spoke to me on the 29th 
of April New Stile, and told me, that there was 
a craving Englishman had been there to beg 
an alms, and there was a collection made for 
him among the scholars; but he said he would 
,|i;ive him nothing, fur he told me he had been 
clicu^ -d by such ji^ one of some pieces of eight 
in Spaitt^Jrtiisr+^lffnomber was the 28th or 
, of April New Stile. I saw him there the 
1st of May ; upon the 2iid ot May there was 
an ac'.tion 'of the scholars, and he was present 
at it; the Alli of May J was at school with 
him, when Mr. Pool went away for Kngland, 
and I heard him about that time preach a 
pleasant sermon, for lie would undertake some¬ 
times to preach, and he said in it, that the late 
king Charlc-^ 2, halted betwixt two opinions, 
and a stream of Popery w ent between his legs. 

i. C. J. Was this in May ? 

Haggf rstone. Yes, just after Mr. Pool went 
" away for England, anil he had some pretty re¬ 
flections in his sermon about Toby’s dog 
wagging his tail. 

L. C. J. Well, do you ask this witness any 
question, Mr. Oates ? 

Oates. Pray be pleased to ask him, my lord, 
what religion he Is of ? 

ffaggersHme. I am a papist, my lord, f am 
. not ashamed of it,' 


OoM. Pny, my lord, sA when b^SMt ? > 

Hnggerstone. AtLondone 
Oates. Pray ask him what countryman heiof 
Haggerstone. I am a Xorthuinberlaiid-^aii % 
my father is air Thomas Haggerstone, a mm 
better known than your father, Dr. Oata. 

L. C. J. Nay, nay, do not be in a pasuoDy 
man. 

Oates. Pray ask him how longl waawkb 
him at St. Omers ? 

Haggerstone. For half a year at least. 

Oates. My lord, I desire to kuow how long' 
he staid there himself? 

Haggerstone. 1 studied my whole course of 
humanity there. 

L. C. J, How long were you there in all ? 

Haggerstone. Seven years, 

Ouies. Pray, my lord, ask him, whether he 
knows of any consult held, or to be held bete 
ill England in April 1678 ? 

Haggerstone. Yes, my lord, I saw twO of 
the fathers go from 8 t. Omers to the congrega¬ 
tion, and was there at their return; but all mat 
time 1 frequented Dr. Oates’s company, and 
he remained in the college, 

Oates. Pray, who were these two fathers? 

Haggerstone. -Mr. Williams and Mr. Marsh; 
and when they retiirnetl, Oates asked me about 
it, Whether they had been to the consult ? ami 
1 told him there was such a thing, but he never 
knew it tdl afterwards; but this 1 am sure of, he 
was never missing all the while ; 1 sat on the 
same bench with him. 

Oates. Pray, my lord, ask him, what name 
he went by at St. Omers ? 

Haggerstone. I went by the name of Hany 
Howard ; my mother was a Howard, doctor. 

Oates. Pray ask him, whether he came iof 6 
England u hen he went away from thence ? , 

Haggerstone. No, 1 went and studied my, 
philo.sopIiy at Doway. 

Oates. 1 desire to ask him one questiua 
more. 

Haggerstone. Twenty, if 3 ou please, Doctor^ 

Oates. I desire to know of him the occasion 
of Mr. Hilslcy’s coming away ? 

Haggerstone. I do know it, but truly I 
cannot tell whether it be fit for me to speak of 
it, it was upon some unhaOdsouie account, but 
1 must not blemish any gentleman, I think. 

Oates. My lord, I will ask him ope ques¬ 
tion more, whether ever be was admitted into 
the society ? 

L. C. X I will not ask him that question ; 
how often have 1 told you no such questions 
are to be asked ? Must 1 make him liable tft 
penalty ? No, ask questions that are fair, and 
you shall have a fair answer. 

Oates. My lord, I have done then with him. 

Sol. Gen. Then swear Mr. Robert Reeston. 
[Which was done.] 

Act. Gen. Pray, Sir, were you at St. Omers 
in the year 1677 and 1678 ? 

Beeston. Yes, my lord, 1 was. 

Att. Gen. Did you see Mr. Oates the^e 
then ? Do you know him ? 

Beeston. Yes, I know him very well, I did 
see him there. 
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4^1. Gen. What toontha did yoa see him 
there ? 

Beeston. He came there in December, tlie 
be|[iniiinff as 1 remember, and he staid there to 
June thelatter end. 

Mt, Cen, What year was that in ? 

Beeston, He came in 1077, and went away 
ko 1678. 

Att, Gen. Did you observe him to be there 
• in April and AJay 1078 ? 

Beeslon. The latter end of April, and the 
begiooi^ of May, 1 did. 

An. Gen. Tell the court particularly how 
you remember it. 

Beeefon, My lord, I saw him the 1st of May 
at St. Omers, where he played at nine pins, 
and 1 laid a wag^cr upon tlie same side that he 
did, and lost my mouej' as w ell as he. 

JL. C. J. Do you remember any other time ? 

Becston. I saw him the 2nd of May, by the 
same token that 1 met him in the college that 
day, when our school exhibited an action in the 
ball, and I met him after supjier; now in this 
action I had both acted and siing^, and they 
eame and couf^ratiilateil me for my simving*. 
Mr. Oates said, if 1 had paid for learning to 
sing, I had been basely cheated : and then in 
the morning 1 was chosen Reader in the 
dality, the 25th of April, or thcreahouts, Ibr a 
fortnight, and Mr. Oates by his own submission 
was aduiitlcd to read, only with this condition, 
that if ever he were wanting, 1 was to read 
again : hut this I say, T never supplied the 
place; therefore i am sure he did continue 
there all the while, and if lie had been out, 1 
must have been railed upon to read. 

L. C. J. Were } ou in the college all the time 
be was there ? 

Beeston. Yes, ray lord, I was. 

X. C. J. Did you miss him at any time ? 

Beeston. No, \ never missed him. 

X. C. J. Are you sure he was not away all 
that time ? 

Beeston. 1 am sure, as much as a man can 
be certain of one that is of the same family with 
biinsrlf; nay, 1 am as sure of it, as that 1 
was there myself. 

X. C. J. Can you speak any thing parti¬ 
cularly of his reading ? 

Beeston. My lord, 1 was to have read, if he 
was absent ; but I was never called upon to 
read, and therefore I may well conclude he 
was (here all the w hile. 

X. C. J. He gives a material evidence. 

Sol. Gen. Wub Air. Oates such a remarkable 
man that he must be missed ? 

Beeston. He was very particular, both for 
age, and that he had a particular table to 
eat at. 

Sol. Gen. Can you remember any thing 
else P 

Beeston. 1 remenlber too, that when Mr. 
Burnaby came first, he was often with him ; 
the 2nd, 3rd, and 4th of Alay, 1 saw him there 
with Air. Burnaby, and I took particular notice 
of the friendship between them, which I 
thought strange between persons that 1 sup¬ 
posed never saw one another before. 


X. C. J. Have you any questions to ask this 
man, Mr. Oates f 

Oates. My lord, 1 desire to ask this gentle¬ 
man what religion he is off 

Beeston. 1 am a Roman Catholic. 

Oates. Pray, my lord, be pleased to ask him, 
when be wept to St. Omers, and w'hen he 
came away from thence, and how Jong he was 
resident there. 

Beeston. 1 know not exactly what year it 
was 1 came, hut 1 staid the greatest part of 
seven years there. 

Oates. Pray, my lord, ask him, u hat Jesuits 
went from St. Omers to the consult of April 
167« P 

Beeston. There W'as some that passed by, I 
did not take much notice of them. 

Oates. Pray, niy lord, ask him, who it was 
informed him of that eonsiilt P 

Beeston. 1 do not know who particularly, I 
only heard of such a rumour. 

Att. Gen. Was it an extraordinary thing ? 

Beeston. No, it was but an ordinary thing 
as they used to have once in three years. 

Oates. You say you saw me every day 
there ? 

X. C. J. He says he believes he might, be¬ 
cause you WfTC reader in Ins stead ; and if you 
had been absent be must have been called upon 
to read, which he was not, he says. 

Oates. Very well, iny lord, 1 desire you 
would ask him, whether he docs not remember 
such a thing as an eight-days exercise, wherein 
those tbit perforin the exercise, are separated 
from all conmany during that time ? 

Beeston. Yes, my lord, 1 do remember that 
life was once in that cight-ilays exercise, and 
during the eight days 1 saw him walk in4ie 
gffnlen several times. 

Oates. Pray, my lord, ask him, if he were 
an evidence at the Trial of the five Jesuits, or 
Langhorn, and whether he gave this evidence 
long ago ? 

Beeston. No, I did not, I was not there. 

Oates. Pray, my lord, ask him what reward^^ 
he is to have ? — ' 

X C. J. Are you to herp.:. 3 l»v jjefird for 
your testimony, Mr. Beeston ? 

Becston. No, my lord. 

Oates. My lord, I desire to know of him, . 
how he comes to Le picked out among the 
rest of the students there, to confe here and be 
an evidence in this cause. 

Beeston. Aly lord, 1 was subpoenaed by his 
majesty, if 1 knew any thing of this matter, 
that 1 should come here and testify my know¬ 
ledge. 

Oates. Pray, by what name did he go at St. 
Omers ? 

Beeston. By the name of Beeston, as I do ' 
now. 

Oates. And is that his own name P 

Becston. Yes, my lord. 

X. C. J. Pray, goon, Mr. Attorney. 

Att. Gen. Swear Clement Smith. [Whieb 
was done.] • 

Sol. Cen. Pray, Sir, was you at St. Oners 
iothe year 1677 and 1678 P 
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Smith. Yes, I was. 

SoL Gen. Do you remember^ Mr. Oatea 
there at that time ? 

Smith. Yea, I was in the same class with 
him. 

Att. Gen. Pray, when came he thither, and 
how long^ did be stay there ? 

Smith. He came a little before Christmas, 
and staid till June. 

Att. Grn. Was he not absent at any time 
all that while ? 

Smith. No, he was not, except one day. 

Att. Gen. Do you remcraher Watson’s busi¬ 
ness, his thither in January 'i 

Smith. He told me of it, and that he de- 
sig^ned to ask the rector leave to go. 

L. C. J. Was he absent any other time till 
June ? 

Smith. No, my lord, for I will tell you, I 
every day dined with him, cat a collation with 
him in the allcrnoon, and breaklasted and 
supped in the same refectory, during all that 
time, exc<;pt when he or I was in the infirmary. 

L. C. J. Whenever ho was absent, he was 
in the iiifirniary, was he ? 

Smith. Ves, lay lord. 

L. C. J. Did not he miss his breakfast any 
time all that while? 

Sinilh. if he did, we used to enquire after 
him. 

Att. Gen. Pray when were you in the infir¬ 
mary ? 

Smit/i. The 21st of April, New Stile, T fell 
sick, and remained !!»ick till May the 7tli, an<l 
was ill the infirmary, and then he visited me al¬ 
most daily, or every other day in the infirmary; 
and on the 2d of May 1 .saw him and one !>lr. 
Duruaby together, and on the day Mr. Pool 
departed, which 1 take to be the 5th of May, 
Mr. Oates came to me as soon ns he was gone 
out of the house, and told me of it; and he did 
the same too that day that Mr. Hiisley went 
away, which was the 2 Uh ol' April, New Stile. 

Att. Gen. Was not ho in the infirmary him¬ 
self.'’ 

Smith. Yes, during this time he came into 
the iii.u;mary^jm|t^s sick there. 

Att. 67n. When was that? 

• Smith. A day or two alter Mr. Hiisley went 
away, and continued there tvo or three days, 
and 1 remember it particulaily by tiiLicircum- 
Ktance that he proposed a question to the phy¬ 
sician about himself in Latia, and spoke a so¬ 
lecism, which was this, he said, * Si placet, 
Dominatio vestra.’ 

Oates. Who did say so ? 

L. C. J. You did^ he says, speak that false 
l 4 itin to the docitor. 

Oates. That’s false Latin, indeed! 

X C. J. We know that; -but it seems it was 
your Latin. 

Att. Gen. When came he away from St. 
Omers P 

Smith, About the 20th efJuoe; aomething 
aftetrtbe 20th (d'June, as 1 remember. 

L. C. J. Are you sure he was not out of 
tile college so long as to make a jouro^ to 
London, and back again ? 


Smith. No, I am sure he conld not withool 
being missed j and going to school with him, 
and eating dinner and supper with constantly 
always at the same place, 1 must needs know 
if he had gone. 

Oates. When went I from St. Omers, does 
he say ? 

Smith. After the 90th of June 1678. 

X. C. J. He is your old acquaintance and 
schoolfellow, Mr. Oates; you visited !.im when 
he was sick, 

Oiite.^. What religion is this gienlleman of, 
my lord, 1 would know ? 

Smith. 1 am a Homan Catholic. 

Oates. I desire your lordship to ask liim how 
long he lived at St. Omers? 

Smith. Above six years. 

Gates. Pray ask him when he came away P 

Smith. A little after Dr. Oates came away. 

Oatt s. Did he come directly for England? 

Smith. No, 1 did not. 

Oates. Whither did he go then? 

Smith. I went about a little. 

Oates. W’liere, my lord. 

Smith. 1 went about to take some turns in 
the Low-Countries; 1 went to Watton, and up 
and dowu. 

Oates. He is a Jesuit, my lord, and that the 
world knows and must know. 

X. C. J. I know nothing of it, 1 do assure 

^Oll. 

Oates. Pray, my lord, be pleased to ask him, 
uhether he did not hear of a Consult of Jesuits 
in April 1678, and what Jesuits went from St. 
Omers to it. 

Smith. 1 heard it was a rumour in the col¬ 
lege, that there was to be a congregation at 
that time, but 1 know not where particularly it 
was to be kept; but 1 know that then there 
passed by St. Omers two fathers. Mr. Marsh 
and Mr.‘Williams. 

Oates. What were they ? 

Smith Jesuits. 

L. C. J. He told you they w ere fathers. 

Att. Gen. Pray, was it an cxtraordinoi'y, av 
an ordinary meeting that? 

Smith. They used to say in the college, 
that it was an ordinary thing to have such a 
congregation every three years. 

Sol. Oca. Pra^, swear ?f3r. Edward Price, 
[W Inch was done.] 

Att. Gen. Pray, Mr. Price, will you give my 
lord and the genllemeivof the jury an account, 
whether yoix were at St. Omers in the year 
1677, and 1678 ? 

Price. 1 was there both these years. 

Att. Gen. Do you remember Mr. Oates 
there ? 

Price. Yes, my lord, I do. 

Att. Gen. When did he come, and when did 
he go away ? 

Price. He came there about December 1677> 
and he continued there till June 1678. 

Att. Gen. Was he absent from Et. Omers, 
at any time all that while ? 

Price. Never that I know of, but one night 
at Watton, when he came back the folliMVllig 
day, and that was in January. 
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Att. Cen, Do you ranember particularly Sol. Gen. Then swear the nissct, that is Mr. 
Ibat he was tbeie m April and Mav 1678. James Doddini^on. 

Price. 1 remember Mr. Hilsley, according- An. Gen. l^ay, Sir, were you at St. Omem 
to the foreig^n Stile, left St. Omers upon the in tin* year 1677, and 1678 ? 

94th of April 1678. I was told the following Dod.lington. Ves, Sir, 1 was. 

day that Mr. Oates went into the intirmarv, Au. Can. Did you hoow tliat gentleman, 

wmch was Monday the 25th, and staid there Mr. Oates, there? 

a day or two, ami upon Wednesday the 27ih Doddingfon, J know'him very well. 

1 saw him going to mass ; then upon the Sun- Alt. Gen. Wliat time did lie come from St. 

day following, which was the 1st of May New Omers, and how long did he stay there ? 

Stile, came Mr. Burnaby to St. Omers, and 1 VoddingUm. He came about Christmas, 
•aw him in Oates’s company that day, and 1 and staid about tiie latter end of June, 
saw him on Monday again the 2d of May in Att. Gen. flow do you rememlier he staid 
his company ; 1 saw him the .3d of May at Uic there so long? What circumstances have you 
table, which 1 particularly remember, because to make you reuieiubcr it ? 

It was the feast of the Invention of the Holy Doddin^to7i. in general his conversation and 
Cross : the 4th of May 1 hare no circumstance canting stories after dinner and 8up|ier, and 
to remember him by; but the 5th of May 1 times of recreation, made him st> rcmai’kaMe^ 
saw him take his leave of Mr. Pool, and 1 like- that nobody could miss him all the tiuie lie was 
wise saw him the 10th or 11th of May at ano- there. 

ther of our actions, wherein Mr. Watson had a Att. Gen. Did you oliserve him to be in the 
quarrel with him, and beat him. 1 should have hall, or at the exercises? 

^ missed him above any other man, because he Doddington. Yes, 1 saw him several times. 

' was so noted a man. SoL Gen. Do you remember tlie time Mr. 

Att. Gen* What was he noted for? for any Hilsley went away ? 
thing else but his distinct place in the refi*cc- Doddington. Yes, it was a little after Easter, 
lory r and I do remember that two or three days after 

Price. Yes, he was very absurd, and always I went into the infirmary, and saw Mr. Oates 
quarrelling with the students there. there, and had discourses with him. 

L. C, J. Do you remember him read in the Att. Gen. Do you remennber Mr.fiiirnaby’s 
Sodality ? ^ coining to St. Omers, and w hen was it ? 

Price. 1 was not of that bench that he was Doddington. Yes, the first of 3Iay Mr. Bur- 
ef. nahy came to St. OmcA, and the next day 1 

Oatei. My lord, 1 desire to know what this saw Oates witli him, and for ten or twelve days 
gentleman’s religion is ? successively they were in one another’s com- 

L. C.J. W hat religion are you of, Sir ? P&ny ; and then of a sudden the correspond- 
Price, If your lordship please to know, I am ence broke off, but 1 know not upon what ac- 
• Roman Catholic. count. 

Oates. My lord, 1 desire to ask him, when L, C. J. Was he a reader tlierc, as you re-* 
he went first to St. Omers, and when he came memlier ? 

away f Doddmgton. I do remember be did read in 

Price. I was six years at St. Omers; I was the Sodality, 
there a twelve-month before Mr. Oates came L. C. J. When w as that ? 

thither, and came from thence about three Doddington. 1 remember he read at Shrove- 

years ago. tide. 

Oates. Did you come directly to England Oates. Did you hear me read there ? , 

when you came away ? ' Doddington. Yes, that 1 didt Sir. 

Price. My lord, 1 went to Liege to study Oates. Were you of the Sodality h 

philosophy, and 1 live now with my fothcr at Doddington. Yes, 1 was, Sir. 

iiomer. Att. Ocn. Do you remciaber the time he 

Oates. My lord, I desire to ask him, whe- came away from St. Omers? 
ther he did not hear of a consult to be held in Doddington. It was about Midsummer, my 
April 1678. lord. 

Price. I did bear tnere was a congregation Alt. Gen. Were you out of the college 
wbic|i was their usual triennial meeting, and youi'self at any time when he was there ? 
particularly J remember about that time there Doddington. No, 1 was not. 

oattie Mr. WiHiams, and Mr. Marsh, and it was L. C. J. Come, 1 will ask you u plain ques- 

leported that they were going to the congre- tlon ; was he so long at any time out of the 
gation. college as to come to London and stay here two 

tkUs. 1 desire to ask him, if be was not a or three days, and come back again f 
witness at the Trial of the five Jesuits, or at the Doddington. My lord, he was sd cemarkahle 
¥rial of Longhorn ? by his stories and ^idioulous Odtfoiis, and foiling 

Price. No, 1 was not. out with every oiteof the college, that if he had 

QeSa. Pray, what name did Lie go by at St. been absent, we must Heeds havamtssed him. 
Omers.^ L. C. J. Did you ttfiss him at dny tiiHeP 

Pries. By mjr ovm name, orhioh is Edward Doddington. My Jkird, 1 never missed him 

I but one day. 
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X. C. X When was that ? 

Doddington. They said he was ^ne to 
Wattoii. 

L, C, J. What time was that ? 

Doddington, In January, about six weeks 
ailerliecame first. 

Oates. Pray, my lord, ask him what religion 
he is of 

Doddington. I am a Roman Catholic. 

Oates. And'4i scholar of St. Omers ? 

L. C. J. Make your remarks by and by. 

Oates. Pray, my lord, ask him what name 
he went by at St. Omers 

Doddington. By the name of Hollis, my 
lord. • 

Oates. Pray, my lord, ask him how long 
he was resident there ? 

Doddington. Near upon five years. 

Oates. Pray, my lord, ask him the occasion 
of his coming over at first ? 

Doddington. 1 had business in England, and 
1 had a mind to see my friends. 

Oates. Pray, my lord, ask him, whether he 
did not pretend at the five Jesuits Trial, that he 
came over upon the king's proclamation, to 
call home those that were in the seminaries ? 

L. C. J. Were you at tlie Trial o^ the five 
Jesuits ? 

Doddington. Yes, I was; hut if 1 came over 
upon the king's proclamation, what hurt is there 
in that ? 

X. C. J. None at all, as I know of. 

Oates. Pray, my lord, ask him, whether he 
did return again tb St. Omers, or no ? 

Doddington. My lord, 1 passed by St. Omers 
once, but 1 never staid a day in the college 
since. 

Oates. Pray, my lord, be pleased to ask him, 
whether lie ever heard of a consult of the Je¬ 
suits in April 1678 ? 

Doddington. [ did hear of a congregation. 

Oates. Call it a consult or a congregation, it 
is all one. 

X. C.J . He says he did hear of it. 

Oates. Ask him, by whom he did hear of it ? 

Doddington 1 saw the pro\ inciul when he 
canw hack f rom'Eng land. 

Oa<C5.'^"h(f^Af1lbat provincial ? what was 
kis name ? 

Doddington. Mr. Whitebivacl. 

Oates. Was not Mr Whitebread resident 
iome time at Ht. Omers 7 

Doddington. Yes, a while he was. 

Oates. Pray, was not that bouse under his 
goternment P 

Doddington. My lord, I can give no account 
of that, but it is generally^ under the govern¬ 
ment ot the rector of St. Omers. 

Mr. Hanseys. Pjfay, Sir, give me leave to ask 
you one question: Mr. wtes speaks of Mr. 
Whitebread ; pray, how did Mr, Whitebread 
use Oates, when Lc came back from England ? 

Doddington. 1 heard say, he did clieck him 
ve^ severely for his mimy miscaiTiages. 

X. C. J. He beard it, ne says, but be does 
not know it of his own knowledge ^ is uo 
evidence. 

YUL. X, 


Sol. Gen. Pray swear Mr. William Gcirard^ 
[Which was done.} 

Art. Gen. Were you at St. Omers, Mr. Ger- 
rard, in the years 1677, and 1678? 

Cerrard. Yes, I was. 

Att. Gen. JBd you know Mr. Oates there P 

Gerrard. Where is he, Sir ? 

Att. Gen. Ihere he is in that comer, do you 
know him ?— Cerrard. Yes. 

Att. Oen. When came he to St. Omers? 

Gerrard. He came to St. Omers in the . 
year of oiiiyU>rd 1677, and he went away in • 
June IGTSW 

Att. Gen. Was he there all the time ? 

Gerrard. 1 never remember to have missed 
him, but only once, when he went to Watton 
for a night. ' 

Att. Gen. By what tokens do you remember 
him at any time there in April or May ? 

Gerrard. The 2d of May we had a play, and ' 
he was there then ; and 1 remember the 26th 
of May he was confirmed, and so was 1, it being^ 
St. Augustin's day, and in the refectory he had 
n table b)^ himself, and I iiseil alw^s at meal¬ 
times to pass by that table, aiid make a how to 
the fathere above before 1 sat down at^ble; 
and I do not remember that ever he was absent, 
and if he had. I should surely have misseil him. 

X. C. J. When was 8t. Augustin's day, that 
you say you and he were confirmed ? 

Gerrard. It was the 26th of May. 

Att. Gen. Do you remember him in April 
there 

Gerrard. I cannot tell any particular dr- 
cuinstancc in April, but 1 do not rcineiiiber to 
have missed him at all in April. 

Sol. Gen. But you saw him there the 2d of 
May, you sjiy ? 

Gerrard. Ve«, 1 did so, and the 261 li of May. 

Oates. The 2Gth of May, Old Stile, 1 was 
there, my lord. 

L. C. J. Ay, hot be says the 26th of May, 
New Stile. 

Oates. 1 was not there then, my lord. 

L. C. J. lie swears you were. 

Sol. Gen. Pray, between the 2d and 27th of 
May New Stile, uas he absent from St. Omers 
at any lime ? 

Gerrard. I never remember to have miSSed 
him at all in that time. 

Alt. Gen. Do you remember Mr. Pool’s and 
Mr. Hilsiey’s going away ? 

Gerrard. I do remember Mr. Hilsiey's and . 
Mr. Pool's going away, but I cannot speak par¬ 
ticularly and exactly what time that was. 

X. C. J. Is it usual to have scholars go 
aw^ without being missed ? 

Gerrard. No, my lord, and be bad a parti¬ 
cular place by himselV. 

Oates. Pray, ask him, my lord, how lie came 
to know that 1 went away in June? 

Gerrard. We missed him in his place then, 
and it was discoursed of nil over the town, that 
w hen the provincial came he o as to be dis¬ 
missed. 

Oates. 1 desire to know what religvoB tbir 
gentleman is of ? 

4C 
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Cefrard. My lord, t om a Roman Catholic. 
Oates, Pray, my lord, ask him what name 
be went by at St. Omers ? 

Gerrard. By the name of Willian Clovel* 
Oates. Pray, my lord, ask him, when he went 
to St. Omers, and how long was resident 
there ? 

Gerrard* I came there about two years be¬ 
fore he came, and was there about two years 
after he went away. 

' Oatts. Pray my lord, ask him, Whetlier he 
came directly for £ngland wk^. he left St. 
Omers ? * 

Gerrard, No, my lord, I was four years in 
Low-Germany and France, and came into 
Fogland the last year. 

Oatts, Pray, Sir, were you a witness at the 
fire Jesuits' trial, or at Langhom’s trial I* 
Gerrard. No, 1 was not; I came but last 
year to England, 1 tell you. 

Oates^ Pray, my lorn, ask this gentleman, 
Whether he did not know or hear of a consult 
of Jesuits, that was to be in April 1&78, end 
fmm whom he heard it ? 

Get rard. My lord, 1 know it is the custom 
of the Fathers of that order to have a congre¬ 
gation once in three years, about the affairs of 
their society, but then no person is admiufcd to 
be one of that congregation, but them that 
have been 18 years Jesuits ; and be not hav¬ 
ing been so much as a novice, I know not 
how, if he had been here, be could have been 
present at it. 

L, C. J. He says, that there used to be a 
irirnniul congregation for the business of 
the society, but you could not be present at it, 
because you had uot been 18 years a Jesuit. 

Gerrard. *• Ann. decimo octavo currente,’ is 
the word of the Rule. 

Oates, Pray, my lord, ask him this question, 
How he knows that to be the Rule ^ 

Gerrard. You or any mao may read them 
in their books. 

L. C. J. It seems he has read them, and he 
says you must pass through 18 years before 
yon be admitted of the congregation ; and he 
believes you were not there, for you were not 
capable of so much as a noviceship. 

Oales. I desire your lordship to ask him, 
Whether or do he heard me read in the Sodality ? 
Gerrard. Yes, I did. 

Oates. Were you of the Sodality ? 

Gerrard. Yes, 1 was. 

Oates. Pray, my lord, ask him, what oatlis 
are there taken before they be admitted into 
the Sodality P 

L. C. J. No, by no means, 1 will not do it. 
Oates. Why, my lord, may not 1 ask it, to 
•hew what kind of men these are ? 

L, C. J, No, indeed, it is hut the same ques- 
tkm again, that 1 told you before is^ not to be 
asked, for it may make him liable to a penal¬ 
ly 9 come to be a witness, no man 

■hould ask you a question that might make 
you obnoxious to a penalty; no more must you 
ask them any such questions. 

Oatts. 1 Mve dona with bin, my lord. 


[lift 

Sol. Gen. Where is my lord Gemrd of 
Bromley P—Lord O^rard. Here 1 am, Sir. 

Att. Gen. Pray, my lord, do you remember 
Mr. Oates at St. Omers in the year 1677 and 
1678? 

Lord Gerrard. He was disguised in another 
habit, and another coloured perriwig, tlie hair 
was blacker than that he has on now ; but 1 re¬ 
member his face very well, and know him again 
by the lone of hisvoice, which was very remark* 
able ; but 1 never remember that he was absent 
from St. Omers after he came thither. 1 re¬ 
member his coming exactly, which was about 
Chnstmas; nor did I ever hear that he waa 
absent till June 1678, New Stifo, when he went 
sway. 

Sol. Gen. Do you remember, my lord, when 
Mr. Burnaby came P 

Lord Gerrard. I do temerober Mr. Buf- 
naby’s coming, but what time it was, I cannot 
exactly tell. 

L. C. J. Is my lord GeiTard sworn P 
SoL Gen, 1 think so. 

Lord Gerrard. No, my lonl, 1 am not sworn. 
L. C. J. You must be sworn, my lord. 
[Which was done.] Now if you be pleasoii 
to nskimy lord any questions, do. 

Att, Ucn. My loid, we desire toknow ofiny 
lord Gerrard of Broiuley, whether lie knew Mr. 
Oates at St. Omers ? 

Lord Gerratd. My lord, I rcmemfier lie 
came in 1677, as 1 take it, it was the beginning 
of December; and uever heard he was ulxieut or 
missed till June 1678. 1 remember particu¬ 
larly upon the 25th of March, there was a new 
Lector to lie reader of the t^daliiy ; and Mr. 
Oates desiring it, he was appointed to read. 1 
was there myself, and 1 never missed him ; 1 
heard him read, that 1 do remember, several 
Sundays anil Holidays, and never knew him 
absent any one: however for 6vc or six weeks 
he was constant at reading ; and I can theliet- 
(cr remcmlier it, because he had a particular 
cant in his tone, which all men may know, who 
ever conversed with him. 

Sol. Gen. If Oates please to ask my lord 
Gerrard any questions, he t u ft y* 

Lord Gerrard. Pray, mf loifd, I8t 'me speak 
a word or two more. 

L. C. J. Ay, my lord, pray go on. * 

Lord Gerrard. I remember I heard Mr. 
Oates was at the confirmation, which was u|K>a 
St. Augustin’s day ; there was a confirmation 
by a Catholic bishop, about the 26th of May, 
New Stile; I remember heard Mr. Oates 
was there, and the bishop did particularly note 
him as a person of elder years than the rest of 
the students. 

L. C. J. Do you know this, my lord, of your 
own knowledge P 
Lord Gerrard. 1 do, roy lord. 

L. C. J. Because you say you heard it 
Ijord Gerrard, My lord, further 1 remeni* 
her tliis, wiien the news of the Plot being dis¬ 
covered by Oates, came to St Omers, where he 
went by the name of Sam|)son Lucy, and 
soBietitops Titus Ambroiiusi it was wcsKierei! 
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by all the scholars that knew liiip there, bow 
he came to be so impudent to pretend Jie was ut 
such a consult the 24th of April 1678, when all 
^ the collei^ saw him every day in April and 
May at St. Omers, as much as a man can Ik? 
aeen in a family, and was never known to be 
absent so much as one day ; besides, iny lord, 
it is a thing as generally noted as a thing can 
be, that no scholar goes away from, or comes 
to the college of ISt. Omers, but it is particularly 
known to the whole house; it is the common 
news and discourse as much as any new oc¬ 
currences are hereabout the town. 

Sol, Gen, If Oates be [deased to ask liim 
nny questions, he may. 

Oates, My lord, I desire this noble lord 
may be asked a question or two; 1 do not re* 
member his lordship there. 

Lard Gerrard, J do very well remember 
the man by particular remarks. 

Oates, Ves, my lord^you have occasion to 
remember me, and so have your whole party. 
Pray, my lord, let my lord Gerrard be asked. 
What name his lordship went by ut St. Oiuers? 

Lord Gerrard, Mr. Oates, 1 am not ditii- 
rult in telling the name J went hy liiere. It 
was Clovel. 

Oates. Pray, my lord, 1 desire to know 
what religion his lordship is of? 

Lord Gerrard. Neither am I ashamed to 
own my religion, Mr. Oates; 1 am a Catholic. 

Oates, Pray, my lord, if you please, be¬ 
cause tills noble lord pretends he heard me 
read, I desire to know of him, Whether he 
was of the Sodality ? 

Lord Gerrard. I remember you particu¬ 
larly by your voice, and that is one tiling that 
particularly brings you to niy rerneiobrance 
now. 

Oates. Pray ask this noble lord, if he was 
a witness at tlie Jesuits Trial? 

Lord Gerrard. No, J was never a witne.ss in 
my life before: by the oath that 1 have taken. 

L. C. J. It is very well, my lord. 

Oates. Pray iiiy lord, ask this nobleman, 
Whether he did noikiiow of a cuosult in April 
1G78, apd froiu^WJipjru he knew it ? 

Lord Gerrartfr No, 1 know of none, nor 
• Jicard of' any but by rumour, after that yiiu 
pretended to discover such a thing. 

Oates. Did his lordship see me every day, 
docs he say ? 

Lord Gerrard. I cannot say every day ; 
bnt I saw him at the Refectory generally, 
and I I'cmembcr it particularly, because he sat 
at a table by himself; 1 believe he could not 
be absent without being missed, because we 
knew every person that came in and went out. 

Sol. Gen, Then swear Mr. Samuel Morgan. 

[Which wos clone.] 

Att. Gen, Mr^ Morgan, were you at St. 
Omers in 1677, and 1678 ? 

Morgan. I was, my lord. ^ 

Att. Gen. Did you observe Mr. Oates to 
be there at that time ?-—Morgan. Yes, 1 did. ' 
Att. Gen. Pray give an acoount when lie 
oamo uid when he went away' P 


Morgan. He came 14 or 15 days 'befbra 
Christmas, as 1 remember, and went away in 
June. 

Att. Gen. IVhat Christmas do you mean, 
Ml*. Morgan? 

Morgan. C,)hristnias 1677. 

Att. Gen. And when did he go away? 

Morgan. In June 1678, he went away. 

Att. Gen. Was he absent any time during 
that space ? 

Morgan. My lord, 1 know not that he w as 
ever absent above one night in all that time. 

Att. Gen. What time was that one night? 

Alorgan. Truly, my lord, 1 cannot tell, 
what month it was very exactly. 

Att. Gen. Whither was he gone that night? 

Morgan. He went to Watton, three miles 
off fj*oin Su Omers. 

.Att. Gen. Do you remember tlie time when 
Mr. Uiisley came away, and when Mr. Bur¬ 
naby came to St. Omers ? 

Morgan. Yes, 1 do, my lord, very vi'ell. 

SoL Gen. Was Mr. Oates there when Hil- 
sley went away ? 

Morgan. He was there then^ 

Sol. Gen. Was he there when Mr. Burnaby 
came ? 

Morgan. He was there when Mr. Burnaby 
came thither. 

Sol. Gen. Was he there when Mr. Pool 
came away ? 

Morgan. Yes, my lord, he was so. 

Sol. Gen. 1 will ask you this short question, 
do you believe in your conscience that he was 
absent any partienLr time all that while? 

Aiorgan. No, my lord, I have no reason to 
believe so. 

Oates. Pray, niy lord, ask him what religion 
he is of? 

Morgan. 1 am of the phurch of England. 

Oates. W'ben were you reconciled to the 
church of England ? 

Morgan, Five years since. 

Oates. 1 desire to know of him, what induced 
him to be reconciled to the Church of Eng¬ 
land ? 

L. C. J. This is not a pertinent question,^ 
nor fit to be asked. Is he to give account of 
his faith here ? 

Just. Withins. It seems Mr. Oates is angry 
when the witnesses are Papists and when they 
are Protestants too. 

Oates. When was it that I came to St. 
Omers, do you say ? 

Atorgun. You came thither in December 
1677. 

L. C. J. So be told you before ; w hy do you 
repe.at things over and over again ? 

Oates. When was it 1 went away from 
thence, say you P—Aibrgoa. In June 1678. 

Sol. Gen. Do you remember the 24th of 
April Old Stile that year ? 

Morgan. Yes, my lord, I do remember it 
very well. 

Sol. Gen. Do you remember him to be at St. 
Omers that day ? 

Morgan. Yes, 1 do, by this cirouinstono^ 

2 
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Sol. Gen, Ay, pray tell my lord and the 
jury that circuinstauce, how you come to re¬ 
member it. 

Morgan. We had the Trial of Ireland 
hroug^ht over to ns soon after it was printed, 
and there we found mentioned, that Mr. Oates 
had Jlcposed, that the 24th of A|)ril 1678, there 
was a consult of the Jesuits, and they met at 
the White Horse tavern, where they resolved 
to kill the kiHtjf, and he carried that Kesoliition 
from chamber to chamber, and he did nomi¬ 
nate the day; and havinf** it then fresli in my 
memory, though he swore that he was the 24tli 
of April Old Stile in London at that Consult, 
yet 1 tound him to be at St. Oiiiers by a parti¬ 
cular circumstance. JVJy lord, 1 was playing' 
at ball that ilay, and struck it over into a court, 
into which I could not get over myself, but I 
saw Mr. Oates then walking in the court, and 
I came and borrowed his key, and so went in, 
and there passed between us words of friend¬ 
ship. 

X. C. /. When was this, do you say i’ 

Morgan. The 24th of April 1678, Old Stile. 

Oates. I desire to let his ordem be seen. 

•i. C, J. No, he shall not be put to shew any 
such thing. 

Oates. He is a minister of the church of 
England, my lord. 

■ i. C. J. Sir, wc tell you we will not do it; 
what ado is here with your impertinent ques¬ 
tions ? Have n«)t I told you, you shall not en¬ 
snare the witiK'sses i* 

Oates. He was going to pull out his orders 
himself. 

Ait. Cen. My lord, Mr. Oates may see them 
if he will, he is a beueliced minister of the 
churcdi of England. 

L, C. J. Does he mean those orders ? 

Att. Gen. Yes, he docs, and here they are. 

X. C. J. Let him see tiicin. [_Which was 
doric.J 

Oates. My lt»rd, I desire to know of tliis 
gentleman, wLai name he went by atSt. Omers? 

Mor^uut. Hy tile name of Morgan. 

Sol. Gen. bwear Jllr. Arundel. fWhich 
was done.] 

Ait. G(72. Pray, Sir, will you give an ac¬ 
count in sb(.rt, 'whether you were at St. Orners 
III 1677 and 1678, and the time wtu-n Oates 
came thither, and when he went awav^ ? 

Arundel, I v\as there when J)r. Oates came, 
and when be went away. 

Ait. (Jen. When uasthat? 

Arundel. Sir, 1 cannot be positirc to the time 
exactly, but 1 tliink it was about Janua'*}^ 1677, 
that he came there, and he ue.ut away about 
Jane 1670. 1 cannot be positive to the tiiiic 
exactly. 

X. C, J. He does not parliculaviy rememher 
the time, but he thinks it was about January 
1677, he came tiuther. 

Arundel. I beg your lordsliip’s panlon, he 
4fame there about December. 

Att. Gen. Do you remember any particular 
isircumstaiices, that yop uaw him there any 
time ? 


Arundel. Upon St* Augustin’s day 1 saw 
him confirmed. * 

Sol. (jen. What day is that ? 

Arundel. '’J'lie 26ih of May, according to the 
foreign iu'cmiiit. 

X. C../. Did you know him therc then ? 

Arundtl. Yes, my lord, 1 say 1 saw him 
cniitirmed. 

Sol. (jcn. Do you romciulter Mr. Hilsley’s 
going away ? 

Arundel. I do not remember the time parti¬ 
cularly, hut I do reiiiemher iMr. Oates was ac¬ 
tually there then. 

Sol. Gen. Do you remember when Mr. Bur¬ 
naby came to St. Oiucrs 

Ajiindt l. No, I do not remember the time, 
bill ii ‘ was there tht:n loo. 

SjL Gen. Do you remember when Mr. Pool 
went away ? 

Arundel. No, I cannot tell what day it was, 
but he was there at thtt time of his goingaway, 
upon my oath. 

Sot. (jcn. Can you t* 11 any other ])articular 
time i’ 

Arundel. T!ic IJlh of May Now Stile, there 
was an :<etiou c-xhibi^'il in the college. 

X. C J. ^Vils (^alt•s tlM'i-o then ? 

Arundel. To the bt:it ol my rcinembranec 
he was. 

L. C. J. He does nvA uni. iu any particular, 
but only speaks in geiu ral. 

Oates. Are yon a Protestant too, Sir ? 

Arundel. No, doctor, I‘'mi not. 

Oates. Pray, my loid, 1 ikrtire to know what 
religion he is of? 

Arundel. 1 am u Papi‘1, my lord. 

Oates. Pray ask hiiii, !.> wfiai name he went 
at St. Oiners? 

Arundel. 1 beliove \ou know that as well as 
I, Dr. O'dies. 

X. C. .7. You must answer in'! rpkcstion. 

Arundel. I went by the name \d‘Spencer, 
my lord. 

^Oalcs. I do remember him, my lord, to have 
been there. 

Arundel. Sir, your humble servant. 

Oales. It is almost seven years !igo, Qiy lord, 
and 1 may not so well remember them as they 
do rue; but 1 desire to know whpn he went to 
St. Omers firat, and bow lung he was there ? 

Arundel. 1 was there seven years. 

Oales. Pray, my lord, ask him, whether he 
was of the Sodality ? 

Arundel, Yes, iny lord, I was. 

L. C. J. Was he reader of the Sodality ? 

Arundel. Yes, tny lord, in my time he was 
reader. 

Oates. Then, iny lord, I desire to ask him, 
whether he ever heard of a consult of the 
Jesuits, that was to bo held in England, in April 
1678, and from whom he heard it ? 

Arundel. Yes, my lord, I did hear in the 
college of'^a congregation. 

Sol. Gen. Was that an extraordinary one, or 
of course ? 

Arundel. It was only of course, as they 
told us; once in three years they have oae« ' 
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Oaies. Pray, my lord, be pleased to ask this 
gcntleriian, what studies he followed at St. 
Olliers ? 

L. C. J. He was of the Sodality, he says. 
AriindcL JVly lord, 1 studied to the eud of 
rhetoric. 

Oates. IMy lord, I desire to know whether 
when he came from St. Omcrs, he did come 
directly lor England ? 

Aruudd. Mo, 1 went from thence to Paris, 
luy iurd. 

HoL Oen. Swear Mr. Christopher Turber- 
Tilc. [Which was done.] 

Att. Gen. Pray, Mr. Turbervile, will you 
acquaint niy lord and the Jury whether you 
were with Mr. Oates at St. Omers, and 
when ? 

' Turbervile. Yea, ray lord; be went by the 
tiairie of Sampson Lucy there, and tliere 1 saw 
him, and there 1 was with him all the time; I 
was there before him, and 1 remained there 
after he went away. 

Alt. Gen. What time did become to St. 
Omers, 1 pray you i’ 

Turbervile, Before Christmas. 

L. C. J. What year ? 

Turbervile. Ill the year 1677. 

Ati. Gtn. W hat time w'as it he went away ? 
Turbirvile. In June 107B. 

L. C. J. Were you there all that while at 
St. Olliers?— Turbervile. Yes, 1 was. 

L. C.J. And to the best of your apprehen¬ 
sion, you think he was there all that while ? 
Turberviie. Yes, I do so, my lord. 

Hvl. Gen. Can you speak of any particular 
days you c*an rGinember ? 

Turbervile. 'N cs, I do remember him upon 
the fourth, liflh, and sixth of May, for two or 
lliree da> s tot^etlier ; for, my lorJ, I do re- 
inernhcr \his circumstance : Mr. Pool about 
that time went away, arid that very day Mr. 
Pool went Irom the college, I changed my 
lodging and went into his lodging, and that day 
1 saw' J>r. Oates in the chamber, and by the i 
chamber-door. 

Att. Gen. Did he continue in the college 
fniiii the time Ij g^ giuue about Christmas, to the 
time he went away in June ? 

• Turbervile. Ycs, he did all the while, except 
it were one night in January, when he went to 
Walton. 

L. C. J. W^hat time in Junedid he go away ? 
Turbcrrile. 1 am not positive, but T am 
morally sure he went away the 23d of June, 
as near as 1 can remember. 

Outes. 1 was there in June, that is very well 
known. 

L. C. J. What do you remember of his 
reading in the college ? 

Tui'bervile. I do remember he was reader 
tliere on Sundays and holidays for a great 
while ; 1 cannot swear upon what Sunday he 
began, but he left ofi'the Sunday bcfbru he went 
away. 

L. C. J. As near as you can remember, 
when did he be^in to read ? 

Turbervile* It was tlie begimiiim^ gf«April, 


[1130 

or latter end of March ; I cannot justly ^ear* 
which it was.. 

Mr. Molloy. Did he read on Holidays as 
well as Sundays P^Tttr6ervi7c. Yes, he oid. 

Oates. 1 must ask this gentleman one ques¬ 
tion, if your lordship please, and that is this, 
what name be went by at St. Omers ? 

Turbervile. 1 went there by the name of 
Farmer. 

Oates. Pray you, my lord, ask him what 
religion he is of? 

Turbervile. It is a hard question to answer 
that. 

Oates. Nay, my lord, 1 desire to know what 
is his religion ? 

Turbervile. 1 am, my lord, a Roman Ca¬ 
tholic. 

Oates. Ask him when he went to St. Omers 
first, and how long he staid there ? 

Turbervile. I was there seven years very 
near. 

Oates. 1 desire to know whether be did come 
away directly to England, when he came from 
St. Omers? 

Turbervile. No, my lord, I went into Italy. 
Oates, Pray you, iny lord, 1 desire to know 
whether he did go to Rome ? 

L. C. J. Wliat if he did, what then ? that 
is not all to the purpose, he went into Italy. 

Oates, Pray, my lord, he pleased to ask him 
this question further, was he a witness on the 
behalf of the five Jesuits, or of l.aiighom at 
their Trials ? 

Turbervile. No, my lord, 1 ivas not. 

Oates. Pray, my lord, be pleased to ask him 
I then, what reward he has been promised, or 
is to have for givhig this evidence ? 

' Turbervile. None at all, my lord. 

Oates. Pray, my lonl, ask hinr, whether or 
no he heard of any Consult of the Jesuits in 
April 1678, and liom whom ? 

Turbervile. 77iere was a congregation, as I 
heard, hut I do not reiiiember that any of the 
fatliers went from the college to it; several 
came by there, and lodged there as they went, 
and as they came back. 

Outes. rray, my lord, ask him how he came 
here to he a witness in this cause ? 

Turbervile. i w'as subpoenaed. 

Oates. Who served the siibpiena upon him ? 
Turbervile. The managers; it was sent to 
me by the king’s counsel, I suppose ; a man 
brought it to me. 

L. C. J. It is no matter who brought it you, 
you were subpoenaed, that is enough. 

Sol. Grn. Swear Mr. Anthony Turbervile. 

[Which W'as done.] 

Att. Gen. Were you at St. Omers in 1677 
and 1678 ? 

A. Turbtrvile. Yes, my lord, 1 was. 

Att. Gen. Did you observe the defendant 
Mr. Oates there at that time ? 

A, Turbervile. Yes, I observed him all the 
while he was there. 

. ^ AItt. Gen, W hen did he come to St. Omers f 
A. Turbervile. lu tbc year 1677, abou* 
Chriatmas. 


STATE TRIALS, 1 Jambs II. l685.--/or Pttjury. 



1131] STATE TOTALS, l James H. cfJttus Oatei, [113* 


Att, Gen. When went he away ? 

A, Turbervile, A j^enUeman who was for¬ 
merly sworn, (Mr. Thornton) and I were at 
breakfast with him the self-same time when he 
went away. 

L. C. /. When was that ^ 

A, Turhfrvift:. £ suj>|joBC about the latter 
end of June 1G7B. 

Att. Ocn. Did 3 ’ou observe him to be there 
ill April or May 1678 ? 

A. Turhtrvik. .He was not absent above one 
night in January that 1 can remember from his 
f]r^t coming thither, for it was impossible he 
should be absent and not missM, bp sitting at a 
distinct table by liiinsc'.f, and l:i$ conversation 
being so rCmai liable for a great many ridicu¬ 
lous actions, and gi-eat many pretty jests that 
be used; so that he was like a siliy person, as 
1 may call him, that used to make sport, 
and nobody could he missd so soon as be: 
And 1 saw a little boy in the college beat him 
up and down with a fox’s tail. Indeed, my 
lord, all bis actions were very remarkable: J 
saw him very much abusive to persons that 
liv’d with him in the college; and Mr. Oates 
could not he a person of this note, but all the 
world must take notice of him, and all that 
knew him must miss him, if he were away. 

X. C. J. You hear biro, Mr. Oates; he 
gives you a particular character; he says you 
were a very notorious {>erson in many in¬ 
stances. 

A. Turhervilc. My lord, I was a person then 
the youngest in the wbole company, and Mr. 
Oates being very abusive to me, 1 did what 
became me to right myself upon him. 

Oates, Pray, my lord, be pleased to ask this 
gentleman what tbc name was he went by at 
St. Omers? 

A, Turbertiile. By my grandmother’s name, 
which was Farmer. 

X. C. J. Do you remember the time W'hen 
Mr. Hilsfey went away from 8t. Omei's. 

A, Twbervile, He went away upon a Sun¬ 
day. Mr. Oalos remained afterwards lliere: 
I am positive 1 saw him several da^’^s after. 

X. C. J. Do you remember when Mr. Bur¬ 
naby came thither. 

A. Turbervile, Yes, my lord, and Mr. Oates 
was there then. 

X. C. J. Will you ask him any questions? 
If you are not ready, I will ask him some for 
you. Come, what religion are you of? 

A, Turbervile. 1 am a Roman Catbolick, 
my lord. 

•* X. C. J. Well, and how Jong were you at 
». Omers? b j 

A, 'Turbervile. Six years and upward, my lord. 

X. C. J, When you came away from thence, 
did vwu come directly for England 9 

A. 'Turbervile. i took, a circumference 
reimd. 

Outes* My lord, f do find my defiidee is 
under a very great prejudice. 

X. C. J, Why 80 ? Because we won't let 
yea ask impenment questions, or such as may 
render the witnesses obnoxious to a jpenalty. 


Oates. No, my lord, it is not fit they should, 
for there is a turn to be served. 

X. C. J. What do you mean by that ? Ay, 
and a go^ turn too, if these witnesses swear 
true: It is to bring truth to light, and peijured 
villains to condign punishtrient. 

Oiites. Good my lord, be pleased to hear me. 

X. C. J. If you behave not yourself with 
that respect to the court as you ought, pray 
get you gone. Do you think you shall give 
such language as this in a court ofjustice ? 

Oates. My lord, 1 did not design- 

X. C. J, If you behave yourself as you 
should, you shall have all due regard ; but if 
you fly out into such abubive extravagancies, 
we’il calm you as you ought to becalmed. 

Oates. 1 would vindicate myself', 1 meant it 
not of the court. 

X. C. J. 8o you had need. Don’t tliink we 
sit here to let you asperse the justice of the 
court and of the nation, as if the judges sat 
here to serve a turn. 

Oates. I say, these men do come to serve a 
turn; but 1 laid no aspersion upon the court, 
nor meant it of them. 

X. C. J. Behave yourself as you ought, and 
you sliall be beard with all tlie fairness can he 
desired. 

Oates, 1 did perceive your lordship and the 
court made yourselves pleasant with my ques¬ 
tions. 

X. C. J, 1 did not make myself pleasant 
with your questions, but when you ask imper¬ 
tinent ones you must be corrected; V ou see 
we do the same thing with them ; 1 find fault 
with nothing but what is not to the purpose. 

Oates. My lord, I desire it may be observed, 
that these men that come now, are the same 
witnesses tliat appeared at tlie Old Bailey, and 
were not believed there. 

X. C. J Observe vihat you will by and by. 

Att, Gen. No, they arc other men, but they 
hear the same testimony indeed. 

Sol. Gen, Swear Mr. Clavering. [Which 
was done.] 

Att, Cen. Come, Sir, I’ll ask you a short 
question; were you at 8tr Pmers with Mr. 
Oates, and whenr 

Clarfering. Yes, 1 was; I came the 10th of 
Deoemlier 1677, to St. Omers; he told me he 
came thither that day too, and 1 lived there all 
the time that he was there, which was till to¬ 
wards the middle of summer: 1 do not ret 
member that be ever was absent, but once at 
Watton. 

Att. Gen. Do you remember Mr. Burnaby’s 
coming thither ? 

Clavering. Mr. Oates was there when Mr. 
Burnaby came there. 

Sol. Gen. Was he there when Pool came 
away? 

(Slavering. He was there when Mr. Pool 
went away» and likewise 1 remember his being 
there at the time of the congregation. 

Att. Gen. Pray, tell the ciroumstance how 
you know he was there then ? 

(flnvewnsg. There cune a gentleman thera 
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that desired a charity of the students, and I 
was the person that made the collection for him 
in the house; and ] remehaber he did ask, if 
there was any one that was a student there that 
had been in Spain P We told him there was 
one, and described him; upon which he knew 
the gentleman in Spain. Upon that 1 told Mr. 
Oates, that there was on^ there that knew him, 
but he deny’d to come and speak with him. 
Now I remember that it was the time of the 
congregdtioD, for some made en<piiry why he 
got so little money at Watton, and it was said 
it was be(‘ausc tlie fathers were gone to the 
congregation iu liliigland. And he asked me 
particiiTai'ly, w hat was done at the congrega¬ 
tion in England Y 

L. C. J, Did Oates ask that question ? 

Clavering. Yes, my lord, he did. 

JL. C. J. W horn did he ask it of P . 

Clavering. Of me. 

X. C. J. When was that ? 

Claverhig. I think it was about the time of 
the congregation. 

X. C. J. How came he to enquire after it ? 

Clavering. 1 was talking with him, and said 
he to me, *• Know you nothing w'hat the busi¬ 
ness is that tliey arc to do at the congreqiation 
Said I, ‘ Mr. Lucy, 1 know not what tucy do; 

I think not nuicli: tor I hear at those meet¬ 
ings many times they stay an hour or tu’o, and 
have done when they have chosen their pro¬ 
curator.’ 

Sol. Gen. And you believe he was there all 
the time P 

Clavering. Y'es, my lord, I do believe it. 

Gales. Pray, my loni, let me ask him a 
question or two. 

L. C. J. Ay, what you wiM. 

Oates. What religion is this gentleman of? 

Clavering. 1 am a Catholic. 

Oates. A Roman Catholic you mean, 1 
suppose P 

Clavering, Yes, I always undcstood it so, 
Mr. Oates. 

Oates My lord, I desire to know how he 
came not to lie produced at the Jesuits Trial, to 
give this evidence be gives now ? 

Clavering. I can give a very good reason 
perhaps : 1 was then, my lord, in Germany. 

X. C. J. That is reason good enough of all 
conscience. 

Just. Withins* That was a new question, and 
you have a satisfactory answer, 1 think. 

Sol. Gen. Swear Mr. John Copley. [^Which 
was done.] 

Alt. Gen. Were you at St. Omers in 1677 
and 1678?— Copki/. Yes, I was. | 

ilt/. Gcti. Was Oates there then ? 

Copley. 1 saw him all the time he was there. 

Sol. Gen. When did he come thither ? 

Copley, He came a little before Christmas, 
to the best of my remembrance. 

SoL Gen. When went he away ? 

Copley. In 1678. 

Sol. Gen. In what month in 1078? 

Copley In June 1678. 

Sol. Gen. Was he absent any part of that 
time? 


Cim 

Copl^, I waathere, and hevras there too. 
Sol. Gen, Wab he absent any part of tlio 
time from Christmas to June P 

Copley, NaVf 1 am sure he was there ail tha 
time, except tnat night he was absent at Wat* 
ton, and that waa in January. 

Oates, Pray, my lord, ask him what religion 
he is of P 

Copley, Does your lordship ask me that 
question P 

X. C. J. Yes, 1 do ask you; Mr. Oates 
would know it. 

Coplcjf. 1 am a Roman Catholic, my lord. 
Sol, Gen, Swear Mr. Cook. [Which was 
done.] 

Alt, Gen. Did yon know Mr. Oates at St. 
Omers, and when? 

Cook, He came thei'e a little before Christ^ 
mas, 1677. 

Alt, Gen. How came you to know him 
there?— Cook, I lived in the house then. 

Alt. Gen. Was he there all April and Mayf 
Cook, Yes, he was there till the latter end of 
J line. 

AU, Gen, Did you see hiurevery day P 
Cook. Yes, I did. 

Alt, Gen, Canyon tellan}’^ porticiilartime? 
Cook. 1 am positive he was there the 80th 
of April. ^ 

Alt. Gen. What Stile?— Cook. New Stile. 
X. C. J. How do you know he was there 
then ? 

Cook, It is a remarkable time; there is a 
procession that they keep there on that day 
from the SoiJality to the church, and I saw him 
go among the rest at tlie latter end among the 
rhetoricians. 

£, C, J. What say you, was he there en 
that day Mr. Hilslcy went away P 
Cook, I do not remember that. 

L. C. J. Do you remcmlier Burnaby ? 

Cook, I was there when Mr. Burnaby went 
away. 

X. C. J. But when he came was Oate* 
there ? 

Cook, I cannot speak particularly to that* 
Att. Gen, What was your place in the Col* 
I.ege ? 

Sol. Gen. My lord, be is a Lay-man, be ffure^ 
Cook, 1 was a servant in the house. 

Oates, In what place do you serve P 
Cook. 1 was a taylor. 

Oates. 1 do not rememlKir him. 

Cook. But 1 remember you. 

Sol. Gen, Swear Jo. W’right, esq. [Wbrnli 
was done.] 

Att, Gen. Do you remember Oates at St 
Omers?— Wright. Yes, 1 do. 

Att. Gen. When was it? 

Wright. The winter before the notice of the 
plot was. 

Att. Gen, "What year was it in ? 

Wright. In the year 1677. 

Att. Gen. Whatinonth in that year did be 
come thither? 

Wright. I cannot tell, it was winter time. 
Ait. Gen. When did he go away? 
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Vfr^hU He went awey n summer. 1 cannot 
tell just the time. 

Att. Gen. Wb 9 he absent at any time, from 
bis comin^^ in winter to bis going* away in 
summer ? 

Wright, The scholars said he was once at a 
|)lace called Watton. 

L, C, J. Conic, this says nothing to the 
fiui^se. , 

Sol. Gen, My lord, we leave it here. 

L. C. J. What say you to it then, Mr. 
Oates ? 

Dales. 1 Taw Mr. Attorney done? 

Alt. Gen. Yes, \vc have done for the present. 
L. C. J. Then ai-e you to make your de¬ 
fence. 

Oates. My lord, here is an Indictment 
■brought against me for Peijiiry; and tliis In¬ 
dictment ^s fnrth, ‘ That 1 should, upon the 

* 17 th of December, appear at the Old Bailey, 

* and there swear, I'hat there was a treasonable 

* consult of the Jesuits met at the White-Horse 
< TaTem in the Strand, and that this treasonable 

* consult did divide itself into lesser companies 

* and meetings, and that 1 earned about a cer- 

* tain resolution, which the Jesuits came to, 

* concerning killing the king, from chamber to 

* chamber to be signed.* My lord, 1 have a 
great exception to make |,o this Indictment, 
and that is, my lord, as to the form. For, by 
your lordship’s favour, 1 think the pcijnry is 
not well assigned, and according as I am ad - 
vised, 1 offer this to your lordship’s runsider- 
lloD. It says in the assignment of the perjury, 

* Vbi revera et in facto prscdictiis Titus Oates 
^ non piTesens fuit ad aiiquam Consultatioiiein 

* Jesuitarum apud le White-H(»rse Tavern 
preedict’ in le Strand, in Com’ Midd’ prsddlct’, 

* super vicesimum quartum diem April’, anno 

* Dorn’ Millicesimo.’ 

L. C. J. How% * Millicesimo !’ 

Oates, My lord, it is Law Latin: 1 suppose 
it may serve in a court 

X. C. J, No, it is true Latin there. 

Oates. I cannot tell how to read it better. 

X. C. J, 1 do believe that. 

Oates. It is written in such a hand, 1 cannot 
read it; but the substance of it is, it says here, 
.That I did not carry any resolution from cham¬ 
ber to chamber signand. Now the evidence 
charged upon me to he given, is, that 1 did 
not see it signat': so that the assignment of the 
perjury docs not pursue the Oath, as it is set 
ibrth ; for if it be signaV in the evidence that 
was |<iven, it ought to be signaV in the peijury 
that is assigned; and 1 liunibly crave tne opi¬ 
nion of your lordship and the court upon this 
point. 

X. C. J. Look you, Mr. Oates, that you of¬ 
fered before, and I gavo this answer, which 1 
must now repeat, That now we are upon the 
fact, and this exception will be saved to you for 
^its proper time, if you be convicted. It is not 
proper now $ but suppo^ there were that thing 
which you say is an objection, yet you must 
. know, that there are two peijunes that are as- 
figned} the one is upon the first part of your 


oath, which was, that you were present at a 
consult of the Jesuits Uie 24th of April, 167 
at the White-Horse Tavern in the Strand; 
* Uhi reroera^ you were not there. Now, do 
you admit in the first place, that you were for¬ 
sworn id that particular .>* 

Oates. No, my lortl, 1 do not. 

X. C. J. If the Juiy find that you were for¬ 
sworn in that first point, that you were not 
there, it will be easily believed you swore tiilse 
ill the other point, that you did nut carry the 
resolution from chamlicr to chaiiibtT. 

Oates. But, my lord, it is not well assigned, I 
think. 

X. C. J. That will be saved to you after the 
verdict, 1 tell you, if there be occasion for it. 

Oa^e5. My lord, I suppose the proof ouglit 
to be according to the record, and tlie record 
makes the perjury differ from the oath. 

X. C. J. I tell you, that is to the form, and 
that will be saved to you after the veidict one 
way or the other. 

Oates, Tlien will your lordship be pleased 
to consider there was a recoid brought in, 
which is almost the same with that I am to 
offer to be read, on my behalf, and which is the 
first proof that I have to offer of the consult 
that was held in London, in April ifi? a. And 1 
desire Mr. Vereivile may he called, 1 forget ids 
Christian name, and Mr. Vaughan who my 
solicitor: but pray, my lord, let rne first have 
the opinion oi the court, whether they dul 
prove the words that 1 am said to swear, as 
they are laid in the* indictment. 

X. C. J. Yes, very fully, w'e think so; hut 
the Jury are to ivy tliat; that is a point of 
fact; but if you will, you shall have our 
thoughts about it; we tldnk they are fully 
prov^. 

Oyer. Here is Mr. Percivile. 

Oates. Pray swear him. [Which was done, j 

X. C. J. What do you ask him !’ 

Oates, Mr. Percivile, youexaiidncd the con¬ 
viction of Mr. Ireland, jiray pul it in: is it a 
true copy?— Percivile, Yes, it is. 

Oates. My lord, 1 desire that a Conviction 
and Attainder of Mr. Irelsuid may he read. 

Att. Gen. It has been read already. 

Oates. My lord, 1 will not lake up the court’s 
time any more than is necessary for my de¬ 
fence. 

X. C, J. Nay, do as you will, as long as you 
offer things pertinent and decent, the court will 
hear you with all patience, and you may take 
what time is necessary for you. 

Oates. I tliank your lordship: I designed no¬ 
thing at all of rc'flection upon the court, but a 
reflection on the witnesses that came in against 
me. 

Cl. of C^, This is a copy of the same record 
that was before read. 

Oates. W'^ell, if that be allowed for evidence 
for me, I am contented to spare the time of the 
court, not to read it again; but, my lord, I offer 
this, and desire to have counsel assigned me to 
argue this point in law ; that is. Whether or no 
the Convictions and Attainders of Ii-elaod, 
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AVIiitebread, ami the rest of them, of a treason¬ 
able consult of I hi: 21th of April 1(>70, wlure it 
was resolved in murder the late kin*^, «)5i<rht not 
to be taken ns a sufHeient letral proof of the fact, 
so'loort* as tlioso aruiinders remain of force ^ 
und whether the averment of that beiii}^ false, is 
fo he received a^diiist tho^,e iv^eords I* 

L. (\ 'riu ro is no diliiculiy in that at all 
ill the world, I\lr. Dales. 

Ouies, lord, 1 ilo not know the law, and 
therefore I pray I may have counsel assi«:^ned 
toargfuethatprii.it. 

L. C. J- 'fher.-'. in no tpiestion in it. Dod 
forbid, if live! diet he obtained by perjury, tliat 
tliat verdict shuiihl protect tlie |K)ijiircd parly 
I'rom hciiio' pvos»eciited lor Ins false oath. 
There, were no justice in tiiat; nor is it an 
avcrm(?nt ajjahist a record, for iLis is not a \vi-i 
of error in fuel that will lewrse it, but the re¬ 
cord remains a ;.’ood neeid and unimpeached 
still: hut ihou^'h it be u i^ood record, yet it is 
lawful lo say liiis verdict was obtained upon the 
U’^stinioii) of.sueh an t*r.e, that for wore himself 
ill that testimony, and iiir that particular per¬ 
jury he may suvoly he prosecuted. 

Ootes. Is not licit atiMriilta* an imcontroul- 
able evidence ot the fact, till it be reversed!’ 

J.. C. ./. Yes, ii IS aLjf.eir.t the parly at¬ 
tainted ; but if tiiat attainder was founded upon 
a verdict that was obtained by perjury, God 
forbid but he should be told so that did perjure 
hiriiselt* 

Oates. ^\ell, my lord, if your lordship rules 
that for law, then 1 will pfo on; and I must 
now observe to the jury in the opening the 
evidence two things. First, That the indict- 
mentupon which Ireland w'as tried, was found 
the 16lh of December 1678, and on the 17tli 
of December, the next day, Ireland was tried 
at the Old Bailey ; and then I find this indict¬ 
ment brought against me for perjury, is found 
at the Old-Bailey sL\ years after the fact, by 
special commission. Now, I submit it to your 
lordship’s and the jury ’s consideration, why 
the presentment and the finding of this hill for 
peijury has been so long delayeii, since it aji- 
ears by the evidence, that the witnesses tliat 
ave been proilucctl to prove the peijmy, were 
either at the trial of the five Jesuits, or might 
have been produced then; and though they 
are not all the same pei sons, yet they all hear 
the same testimony that was then olfercd, but 
were, not credited ; and I hope when my evi- 
tieiice is heard, they will have the same repu¬ 
tation with tliis jury that they had w iih those 
others. My lord, I must ucituairil y our lord- 
£jhip and this, court, 'fhat in this indiclment 
for which Mr. Ireland was couvicicu, IMr. j 
VVliitchread and I\lr. Fenwick did undergo jinrt 
of the trial, and did hear the whole bod y of the 
evidence that the witnesses testified against 
them ; but there feeing but one witnef?s against 
them two at that time, which was myself, (Mr. 
Bedloe being then upon ,an intrigue, as your 
lordship iriay remember) my lord chief jirsticc 
Beroggs, who was then thd mouth of the"court, 
did dischavge the jury of Mr. Whitebreail and 
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Mr. Fenwick, and remanded them to prison, 
which Mr. Whitehreud six months afler did re¬ 
mark lo I lie court, and urged it ns a plea for 
himself to bo discharged; Tint that being over¬ 
ruled .by the court, ho was tried. Now, he 
had .six months time to provide himself with 
new fresh evideticc to asperse mo, and to en¬ 
deavour lo falsify that testimony 1 gave in 
against Wliitehread and Fenwick, when Ire¬ 
land was tricfl, and so lie knew what it was. 

J must further observe to you, my lord, and 
gcnfieincu of the jury, That iny case is very 
hard, that since the siihstanec of my testimony 
was with credit received, and the jury upon 
conviciing them were acquainted, “ That they 
had found an unexcepliouahle verdict; that all 
the objections against the evidence were then 
fully answered ; that there was nothing that 
the prisoners had been wauling in l<» olijwt, 
which could he objected; and that the tiling 
was as clear as tlie sun.” And yet after si.« 
years time, 1 must come to he called to an ac-. 
count for perjury in my testimony of that part 
of the Popish Plot, wi!h which the king and 
kiiigdom, four succc>:sive parliaments, all tho 
judges of the land, ainl lliree juries, were so 
well satisfied. I .s!\ail thtrefore oiler to your 
lordship and the jury’s consideration the nna- 
ninions Voles of three* Houses of Commons; I 
shall olfcr the Proceedinga of the House of 
Lords, that is the highest jutlicature iu the 
kingdoiri; J shall prove what I have o]>ened 
by the testimony of several nchlcmen that ar« 
here, who will testify this fin* me, 3Iy lord, I 
sliall prove, that several attempts have heen 
made to baffle this t(*stiniony, as that of tho 
murder of sir Edmimdbiiry Ciodfrey, who took 
my depositions, the conlrivance of Peine, Fare¬ 
well, and Tliompi$on, made in the year 1631 
or 1682, f forget which ; 1 shall then produce 
Evidence that 1 was actually here in town at 
the time in question ; and then upon the whole 
I shall submit it to your lordship and the jury. 
But to prepare your lordship and the jury the 
better for my evidence, 1 would again urge the 
strangeness of this prosecution, and theliard- 
sliip that is put upon me, to he tried for per¬ 
jury iu uu evidence given six years ago, and 
fiirmcrly very induslrioiislv, though not suc¬ 
cessfully, endeavoured to be falsified by six¬ 
teen St. Omers youths, that w'cre produced 
and e.\an lined hclorc all the judges in the king¬ 
dom, and that not only once at Whitehread’s 
trial, hut a second time at Langhorn’s trial; 
in neither of which would the jury believe 
them, because of their religion ande ducatinn, 
and the ])eisons under whom they were edu¬ 
cate I, \\ lio were men of known artifice. Then, 
my lonl, i would argue thus: if nt that time 
my evidence w'cre true, it must he true still, 
for truth is always the same; and if it were 
then true, anil 1 can prove it fo he ti ue, it will 
be thought a hard thing without all doubt, 
tliat this sliould be put upon me. Then, nefy 
lord, 1 would fain know from my prosecutors, 
why this indictmenl of' perjury has been de¬ 
ferred so long ^ "Why Chest witnesses that cme 
4JD 
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now to testify this mntter, 
been brouj^ht, did not come before, to justify 
at the trials of these persons what they now 
say, which might have saved tlieir lives, if 
true, and had it been credited. Then 1 shall 
offer to yoiir lordship what I desire you and 
the jury would please to observe, tliat though 
the king’s counsed are now against me, yet 
. they are also against themselves, for they were 
of counsel for the king in those cases; parti¬ 
cularly Mr. Solicitor at Langhorn’s Trial, sir 
]^bert Sawjw at sir George IVakenian’s Trial; 
they were of counsel before for the truth of my 
testimony; llie^^ are now against it. J only 
mention that, and pass it over. But tlii^ is not 
the first attempt tWt has been made to dis¬ 
credit the testimony of the Popish Plot, as 1 
told you before, mw, can it be suppos^ that 
the love and desire of public justice can be the 
cause of this attempt to falsify my evidence 
after so mahy trials, in which it has been cre¬ 
dited and confirmed ? Can any thing, my lonl, 
more plainly ten<l to destroy and subvert the 
methods of justice, to frighten all witnesses 
from henceforth from ever appearing to dis¬ 
cover any conspiracies? And does it not tend 
to expose and vilify the known understanding 
and justice of the late king of ever-blessed 
memory, to arraign the wisdom of his privy- 
council, his great and noble peers, his loyal 
Commons in three successive parliaments, his 
twelve judges, and all those several juries that 
were upon those trials? Had not those Juries 
sense P Had they not honesty P Had they no 
consciences.^ And the judges before whom 
those conspirators were tried, were they men 
of no justice, nor honour, nor integrity, nor 
conscience, nor understanding? Shall those 
juries be said to have drawn the innocent blood 
of these men upon their own heads and the 
nation ? as, if 1 were peijured, it must be in¬ 
nocent blood that was shed upon it. 

X. C. J. No, no, that goes a great deal too 
far, Mr. Oates: the jury' have no share, nor 
the judges neither, in that blood which was 
shed by your oath. 

Just. fVit/iens. No, that is your own most 
certainly, and not theirs. 

Oates, But this, 1 say, makes it most plain: 
the evidence was then true, and 1 hope 1 shall 
make it as evidently plain, it is as tntc now; 
and 1 do not question, but upon the e\iJcDce I 
shall now give, both positive and colialrral, the 
jury will believe me, and acquit me of this foul 
accusation. Pray, my lord, be pleased i ) coii- 
' aider, that when the jury brought in Ireland 
guilty of the high treason, of w Inch lit »\iis ac- 
cuaeu, and convicted him, Picki iing, and 
Grove; says my lord chief tostieo Mcroggs 

i that then was) to them: ‘‘ GentieuK'n, you 
lave done like very good subject^', iiod very 
good Christians, that is, like veiy go(Ml Pro¬ 
testants; and now much good may do them 
with their thirty thousand masses;’’ as 1 shall 
prove be did Then 1 insist, in the second 
place, that Whitebread’s conviction does re- 
luforce tlie conriction of Ireland, beeause of 


the attempt by the St. Oiners witnesses to iiave 
overthrown my evidence: but since f am at¬ 
tacked again in the same kind, by the violence 
of the popish interest, and by the malice of my 
popish ailversaries, I am contented to stand the 
test with all my heart. And then, to conclude 
all, 1 shall sheiv the court, that it is in vain fiir 
the popish party to expect and think to wijie 
their mouths, witli Solomon’s whore, and say, 

‘ they have done no wickedness.’ No, 1 ques¬ 
tion not but thousands of Protestants in this 
kingdom are fully satisfied and convinced of 
the truth of tlic popish plot, all and every pait 
of it. Now, niy lord, if you please to give me 
leave to pi*oceea on in my evidence, J shall beg 
that tiiese records of conviction may be read, 
which are my first proof of the consult; and 
1 shall then bring witnesses viv/i voce, and shall 
make it appear, that what 1 did swear at those 
trials was true. 

X. C, J. Not to interrupt you in your de¬ 
fence, or the method you will take for it, 1 
woulil put you upon that which is proper for 
you to apply yourself to, because the question 
now is not, whether there was a consult or con¬ 
gregation ofthe jesuits here upon the S4tb of 
April 1678? but the question that touebeth 
you is, whether you were present at any such 
consult here in Loudon the 21th of April 1678? 
Tiiese gentlemen, some of them, do say, there 
was a consult, and others that they heard of 
it, and believe there was such a one, because 
it was usual to have a triennial congregation 
for some particular purposes: but the question 
is, whether you have sufficient proof to prove 
yourself to be here on the 24th of April 1678, 
at which time it is agreed on all hands there 
was a consult ? 

Oates. But. will your lordship lie pleased to 
take notice of the unit of the evidence, how 
they are consistent cne with another ? These 
gentlemen that have now been sworn to prove 
that 1 was not at this consult, do attempt to 
prove that I was at St. Omer.s: now, to answer 
this, 1 shall not go about to prove that 1 was 
not then at St. Oiners, but that 1 was actually 
then, and about that time, here in London; 
and then all that proof that Mr. Attoimey Ge¬ 
neral has brought, roust be laid aside. 

X. C. J. You say well; prove that. 

Oates. Now, my lord, to introduce and pre¬ 
pare the jury for this, it will be necessary, 1 
humbly conceive, to read the Records of the 
conviction of Whitebread and Ireland. 

i. C. J. Well, go your own way; we are 
not to direct you: I only tell you where the 
qiiesiion lies. 

Oates. Sir Samuel Astrey, pray be pleased 
to read them in English, that the jury may 
understand them. First read Ireland’s record. 
[Which was done.1 

Oates. Now reatJ Wbitebread’srecord: read 
but the attainder, I will not trouble the court 
with the whole record. 

Cl. of Cr. “ Thomas White, alias White- 
bread, William Harcourt alias Harrison, John 
Fenwicki JohaGaven, and Anthony Tuinar, 
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were founi] guilty of bigb-treason, and at¬ 
tainted, and execution awarded against them 
upon that attainder.” 

Oates, Does not the record iy, tbe jurors 
•ay upon their oaths they are guilty ? 

L. C. J. Yes, I will warrant you. 

Cl. of the Cr, It is * dicunt super sacramen- 
* turn suum.’ 

Oates, Very well. These, my lord, I do pro¬ 
duce as rny first evidence, to prove that there 
was a traiteroiis consult held upon the 24th of 
April 1678, at the Whitc-ilorse tavern, in the 
8ti'and, it having been believed and aiiirmed 
by two verdicts. Now give me leave to offer 
but this to the court, that at the trial of Mr. 
Ireland 1 gave so full and ample a testimony 
against Whitebreud and Fenwick, accompanied 
with all the ch-curnstances of time and pjace, 
that my lord chic4‘ Justice Scroggs said, ‘ The 
evidence might be sufficient to nave satisfied 
a private conscience, though it was not a legal 
pixiof then to convict them, there being but one 
witness against them and for this 1 call Mr. 
Robert lilayney. 

Outes. Pray swear Mr. Blayney. [Which 
was done.] 

X. C. J. What do you ask Mr. Blayney ? 

Oates. Mr. Blayney, have you your notes 
of Ireland's trial here ? 

Biayney. Yes, Sir, I have. 

Oates. Pray will you look into what my lord 
rliief justice Scroggs said when he discharged 
the jury of Whitehread and Fenwick. 

Blayney. Whereabouts is it, Sir, in the 
printed trial ?— Oales. It is page 65. 

Blayney. 1 have found the place, what is it 
you would ask me about it ? 

Oates. AVIiether ray lord chiefjustice Scrogga 
did not use these words to the jury ‘ I do 
acknowledge that Mr. Oates has given a very 
full and ample testimony, accompanied with 
all the circumstances of time and place, against 
them all; that may go far with you, all things 
considered, to believe there is a plot; yet I do 
not think they have proved it against White- 
bread and Fenwick by two witnesses; though 
tlie testimony be so* full as to satisfy a private 
. conscience, yet we must go according to law 
too. It will he convenient from what is al¬ 
ready proved, to have them stay till more 
proof come in ; it is a great evidence that is 
against them, but it not being sufficient in 
point of law, we discharge you of them. It is 
not a legal proof to convict them by, what¬ 
soever it may be to satisfy yourconscicn^’cs.* 

Blayney, I have looked upon my notes, and 
I cannot find exactly those words. 

X. C. J. He says he cannot find that pas¬ 
sage as it is there. 

Blayney. There is something to that pur¬ 
pose, my lord. 

Oaics. Pray, Sir, will you look into your 
notes in the very same place, whut my lord 
chief baron said : ^ You must' (speaking to 
the jailor) * understand they are no way ac¬ 
quitted : the evidence is so full against them 
by Mr. Ohtes's testimony, that there is no 
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reason to acquit them ; it is as flat as Ipr one 
witness can be.'. 

Blayney. There is such a passage, I find, in 
my notes. 

X. C. X He says tliere is such a passage. 

Oates. Then i desire Mr. Blayney would 
look into bis notes, bat my Lord chiefjustice 
Scroggs said in his summing up the evidence 
against Ireland. He mentions tbe evidence of 
sir Dennis Ashburiiham, wbo was produced to 
discredit me, and then he adds, ‘ When the 
matter is so accompanied with so mwy other 
circumstances which are material things, osxd 
cannot be evaded or denyed, it is almost im¬ 
possible for any man either to make such • 
story, or not to believe it when it is told.’ It is 
Ireland's trial, page 72. 

Blayney, My lord, 1 do find such a passage 
in my notes. 

X. C. J. He says there is such a passage in 
his notes. 

Oates. Then I would ask Mr. Blaney ano¬ 
ther question : At the bringing in the verdict 
of the jury against Ireland, Pickering, and 
Grove, my lord chief justice Scri^gs (that 
then was) had this expression : * You have 
done, gentlemen, like very good subjects, and 
very gooil Christians, tViat is to say like very 
good Protestants ; and now much good may 
their 30,000 masses do them 

Blayney. Yes, my lord, there is in nay notes^ 
such ail expression of my lord chief justice* 
Scroggs. 

Oates. Pray you, Mr. Blayney, have you 
W hitebread's trial ? the Trial of the five Jesuits, 

I mean. 

Blayney. My lord, when 1 received a sub- • 
poena from Mr. Oates to be liere this day, and 
to bring my notes of Ireland, Whitehread, and 
Langhorn's Trials, 1 did (as I did ^before upon 
another occasion) make a search for all ^ my 
notes, but could not find any but those of the 
Trial of Ireland and Langhorn, and those 1 
have brought here, but have not Whitebread’s. 

X. C. J. He says he has not the notes of 
I Whitehread's trial; be cannot find them. 

Oates. Then 1 must desire, my lord, that 
the printed trials may be read. 

X. C. J. No, they are no evidence : if you 
can prove what was said at any of them, you 
may by witnesses, but not by the printed books. 

Oates. Then will your lordship bcplea.%Hl to 
give me leave to mention what was said by 
your lordship at that time, when you^ were 
Recorder of London, about your satisfaction 
with the evidence. 

L. C. J. Ay, with all my heart; and what¬ 
ever 1 said, I will own, if 1 can remember it. 

Oates. Will your lordship be pleased to be 
sworn then ? 

X. C. J. No, there will be no for that ; 

I will acknowledge any thing 1 said then.* 

Oates. Then, if your lordship pleases, 1 will 
r^d those passages out of the book s. 

* See in this Collection a Note to Busheli’i 
Case, vol. 6, p. 1012. 
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X. C. J, Ay, do 50 , 

Oates, Says Mr. Recorder of London, (in 
particular to that part of the prisoners defence, 
at the trial of the Five Jesuits, and the full 
«eope given them of making objections to the 
evidence) when he gave judgment of death 
upon these five jesnits and Laiighorn (for I 
nmv speak of yoiir lordship in the third person,) 
‘ Your sever,i’i eririK ^have becMi proved against 
3 ^ 11 ; yon h;i\f been I'ully heanl, and stand 
convict id oi those crimes you have been in¬ 
dicted l(»r.'* 

X. C. J. I believe I might something 
to the Slime purjiosc as A'ou ha\e read now. 

Oates. ] tliank ynnir lordship for that ac- 
kncnvJoilgmcnt. 

X. C. J. Ay, 1 will own any thing I did say. 

Oates, My lor<l, 1 have one passage more 
to urge, aud that was, my lord, alter the 
Jesuits had been convicled, when tlie jury 
brought ill their verdict, and fouiiil White- 
bread, Fenwick, llarcourt, (.iauai, and Turner 
guilty, your lordship, applying yourself to 
thcjui y, said thus to iliciii : ‘ (jcutiemen, you 
of the jury, there lias hern a long evidence 
given against the prisoiurs at the bar; thev 
were all indictfMl, arraign'. d, and tried for higli 
treason, depending upon s, vcral/irciimstances : 
they can none of them say the court refused to 
bear any thing they could siiy*^ for themselves ; 
but upon a long evidence, and a patient lieav- 
»ing of the defence they made, they arc found 
guilty ; and for any thing appoius*to us, it is 
a just verdict you have given.’f 

L, C. J, J believe f niiglil say' something to 
that purpose too at that time; and no doubt 
the jury did (as tlic case then stood) find an 
unexceptionable verdict. 

Oates, 'riu rc is another place, iiiy lord, that 
I would instance in, for your lordshi]v's ofii- 
nioii of the evidence of the Fopisli Flot, and 
that i.s tills: now, my lord, I bring your lord- 
ship as you were of counsel for the king at Mr. 
Coiledg«'’s Trial at Oxford, the I7tli of August 
IGiM. There you, my now LonI Cliief Jus¬ 
tice, ilirccting yourself to the jury, had this 
expression ; ‘ We come not here to trip up the 
beds ofthePojiish Plot, by saying that any 
of tliern wlio sufiered for it I’lid dieconliury to 
law; for if Mr. J)ugdale was not a person fit 
to be believed, or if the nst of the judges 
who tried Oaveu were out in the law, then that 
iniiu died wrongfully ; for he hud as much 
right to be tried according to law as any other 
person whatsoever.’^ I'iiis was your lord- 
ship’s opiiiiou of the matter then, and your 
lordship, as counsil for the king, did there 
deliver the law as well as fact tf the jury. If 
then they went against law, that would go to 
trij) up the heels of the Popish Plot- 

Just. Withins, Wc arc got into an endless 
wood of sayings of people, 1 know not where 
and when; aud when all is done, it is to no 
purpose. 

* See voL 7, p. 488. f Sec ?ol. 7, p. 418. 

i See vol. 8, p. 704. 


Oates. My lord, it is a part, aud a great part 
of my defence, to shew what credit lias been 
given to the evidence of the Popish Plot. 

L, C, J, Ay, but what counsel says at the 
bar, or what judges say in the court of their 
opinion, is no evidence of a fact, of which the 
jury arc judges only. 

Oates. My lord, every judge is upon his 
oath, and delivers his judgment according to 
his oath. 

L, C. J. Not as to the fact, but only in points 
of law, so MS lo tell the jury what the law is, if 
the fact be so and so. 

Oat.es. My lord, it goes a great way with the 
jmy to have the jiiiljic’sopinion. 

L C.J. Mr. (hues, (leeeivc not yourself; 
all this you have insisted on Intheilo, has not 
hi eii lo the purpose, nor is any sort of evi¬ 
dence in this case; and Lin reforc do not run 
away witii an opinion ol'ihi.sas cvidpiu e; a 
judge’s opinion is of value in points of law that 
arise upon facts found by juries, but an* no 
evidence of the lael: for judges only do pre¬ 
sume the factlo he rnie, as it is iound by the 
jury; and ihcM’efoie say they, out of lliat fact 
so found, the jioiiit of law arising is thus or 
thus. 'J’hen lu r:i.<!t, after a jury has given a 
vei tlict of the liii-t, a jn>lg( N opinion of the fact 
(which may be pt rluips eontrary lo the vi idict) 
should be an evidence as to that fact, that 
would be lo overthrow and nulliiy ibe jury’s 
verdict: no, that is not tin. judge’s province. 
Surely' \oii would not have a judge’s privam 
ripiiiioiJ,*tliat twelve men have Iound avcTdioi 
against the. fact, to Ixi an evidence as to 
(hat fact; no; but admit the fact lo he 
so or so, then the person convicted of the 
lact ougiit lo suffer so or so. And by the; 
same reason as this, a jury of lioncst gentle¬ 
men here, when 1 tell them h. re is a plain 
fact either to convu t you, or lo acf|uii y on 
ii|)ori this indictment, arc not bound to go 
by what I say^ in point of fact, but they are lo 
go according to their own oaths, and according 
to the evidence and testimony of the witnesses: 
it is not my opinion that is to weigh at all with 
them, whether you are guilty of this peijury, 
or arc innocent, but the evidence that is given 
here iu court. Therefore, what niy Lord Chief 
J ustit*u Scroggs said at any of those trials, or 
what I said, or any other person, that either was 
of counsel, or adjudge on the bench, said as 
our opinions is but our opinions on the fact as it 
occurred to our present apprehensions, but is 
no evidence nor binding to this jury, ] must 
tell you, there is no doubt, but that those juries 
did every one of them believe the evidence you 
gave, or they would not have convicted the 
prisoners. Do you think they would have 
found a verdict against their own belief, and be¬ 
ing upon their oaths to make true deliverance 
between the king and the prisoners, have per¬ 
jured themselves to hang others ? If they had 
so done, they had committed wilful murder, 
and the worst of murders too, being under co¬ 
lour of the process of law; but yet all this is 
no evidence. 1 do not discommend you for 
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insinuating’ these tbiti|^s, as introiliictive anil 
preparative to what evidence you have to oiler; 
but it is no evidence one* way or other, 
Alack>a-day ! how many timefihave we causes 
here in ^Vestmiustcr-hail^ wherein we have 
verdict a:;;[aiust verdict? and yet no imputation 
to either ol'tlie juries, which uiig'ht ufive dilier- 
eut verd iiK upon diilerent i'Touuds, Tlicre 
was a notable la'-e lattly of luy huiy ives*‘ at 
this bur : \vt^ all diougdit upon* tiie Virsl trial, 
that she hud :u |L;'ood a title to the latitl as could 
be ; all the juili»es and llu'. eounse! went away 
(I l>clleve)salistied with the jury’s venlict for 
her: but vvhtii the euiise came to bo heard 
af^'uin, we round all tlie wiliicsvcsto prove her 
tillo, were i^iiillv ol notorioiiN perjury, and the 
same persons winch did believe hd'ore that she 
wnsin the ri^ht, and tlie jury had done well, 
whfui they lieard the second trial, did be¬ 
lieve she was iii the wrong, and accordingly 
the second jury lound it so; and we believe 
tfiat last verdict to be good, witbont any re¬ 
flection on tlie credit of ilie first jury* be¬ 
cause llie evidence was as strong on her side 
then, as it was afierwards against her. Jn 
taese cases we give our opinions always ac¬ 
cording to liie jnesent tc»timoiiy that is be¬ 
fore IIS. 

Ofties. Then, iny lord, 1 offer this to your 
consideration tliat those nii*n that were thus 
charged by me with hlj;li treason, were ]iriests 
and Jesuits most of liiem, and parlieitlarly Mr. 
Ireland, in whose trial I am said to have cum- 
milted this periury ; and >on shall iiiui him to 
have been by others proved a priest and a Jesuit 
and actually engaged in a design against the 
life of tlie king. It I then do prove, that Ire¬ 
land was eniiaged in a design against the 
late king’s lile, and was a priest and a Jesait, 
J desire to know, w beiber this be not a collate¬ 
ral evidence to render me of credit sufliciout 
and support iny testimony ? 

L. C. J. liy no means upon tliis indictment, 
it is true, it inay^ give some credit to your tes¬ 
timony, but it is not of itself sufficient: nay, 
I will go a great way furttigfllian that; 1 will 
suppose that there was a consult of the Jesuits 
upon the 24 th of April lh78, at the "White-Horse 
tavern in tlie Strand, w here those you say were 
])resent; w'ere all ])j’esent: Ireland and White- 
breail, and l^ickei ing, Grove and Fenwick, 
were all there, and that they did there come to a 
resolution to destroy the late km^: suppose all 
this to be true, aliil yot you all this time are 
not innocent of the fact imputed to you, because 
you swore directly, ‘ That you were there at 
that consult too,’ which you were not, if 
these mi'ti swear li ne, fur then you w'ere at 8t. 
Omers at that nine; and therefore givens 
some sort of losiimony to satisfy us that you 
were here, and then you will set ail right again. 
If the Jesuits and priests did plot, that is no¬ 
thing to make your evidence true, if you swore 
that which you did not know of your own 
knowledge. 

* See p. 555i of the present Volume. 


Oate^. Shall it he allowed then, that Ireland 
was a Jesuit and a Papist ? 

L. C.J. If it should, that will bp to very 
little pur|)Ose for your turn. 

Oates, 'fliere is the evidence of record for 
it, my lord; but if that be not s\ifficu?ijt, I can 
call witnesses to prove it. Pray, call Mr, 
Miles Prance. [Which was done, but he did 
not ajipear.] 

Cryer. He is not here. 

Oates. He w'as subpoenaed, my lord, to come 
hither. 

L. C. J. 1 cannot help it, if he will not come, 
bc.t J will tell you, for method’s sake, not to 
prescribe to 3 011 , but to tell you what 1 think 
may be more for your advantage than any of 
ilicsc inferences tliat you are making. If you 
did call two or three witnesses to prove that 
j’ou were in tow n the 22 d, 23d, or 24 th of April, 
it woiibl be the best defence you can make, and 
would give the best answer to all that is ob¬ 
jected against you. 

Oates, f will 4 I 0 that, my lord, then, and 
follow your directions. 

J 4 . C. J. Do so, that is the best way. 

Oates. Cryer, call Cecilia Mayo. 

Crycr. Here she is. 

OaUs. Swear her. [Which was done.] 

L. C. J. W-cll, what do you ask this witness ? 

Oates. l*ray, Mrs. Mayo, give my lord and 
the jury an account, whether you did see me 
in London the latter part of April or the be¬ 
ginning of May 1G78 ? for that is the question 
now before the court. 

L. C. J. Ay, what say you ? When th'd 30 U 
see him in 1678 ? 

Mrs. Mayo. My lord I saw him the latlcv 
end of April: He came to sir Uichnrd Barker’s 
house, where I did then live, and afterwards he 
came again thither within a few days. By 
this circumstance I remember it; sir Bicharcl 
Barker, iny master, was sick all the month of 
April, and in the countr 3 '^, onl 3 " he came now 
and then home for a little while and went 
again : Now Mr. Oates came there when he 
vvas absent, and a young man that lived in the 
house came to me, and told me, that there was 
one Mr. Oates in the strangest disguise that 
ever was. Says he, I think ho is tnrncil 
Ouaker. No, said I, he is no Quaker, for thev^ 
wear no perriwigs, and 1 rebuked the 3 oimg 
man for sa 3 dng so. As for Mr. i )ates, L never 
saw his face before that time, that f know of. 

X. C. J. How do you know that to lie Mr, 
Oates then ? 

Mrs. Mayo. The family knew him, and they 
told me it was he: That is the gentleman 
there. 1 speak now nothing but that which 
I testified seven years a^, and it is all truth, 
and nothing but the truth. 

L. C. J. Ay, no doubt of it; thou swearesk 
noiliing but the truth. 

Mrs. Mayo. My lord, he came three or 
four days aiterwards again <0 the house, and 
then the young man came to me, and told me, 
tiiat parson Oates was turned Jesuit: and 
thereupon 1 said to liim, good Lord ! Why dost 
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tbou concern thyself with him ? Can’st not 
let liim alone ? 1 looked upon him, and 1 saw 
him at that time : And when he came that 
time, he went to sir Richard’s lady’s sister, 
who is now in Wales, and coinioj^ to her, said 
she, Mr. Oates, I hear you are turned Jesuit, 
and vve can have no society with you now : 
At last he staid to dinner with them, and staid 
most of the day tiierc. Then he comes the 
latter end of Itlay ; Whitsuntide was in May 
that year, and 1 know he came before Whit¬ 
suntide by this token ; I speak of the second 
time of his coming : Our custom in the house 
was to wash and scour before the time, and 1 
was sending ibr a woman to come and help to 
wash and scour, and then he was walking in 
the garden ; and the young man came and 
told me Oates was there : He came into the 
pantry to me, look, said be, he is come again, 
and he is turned Jesuit by his disguise. lYhy, 
Benjamin, said I, wliat hast thou to do with the 
man ? Cun’st not let him alone ? 

X. C. X What was the name of that young 
man you speak of? 

Mrs. Mai/o, Truly, my lord, he is dead, or 
he would have testiiTed the same thing. 

L. C. J. Bui what was his name ? 

Mrs. Mayo. Benjamin ^ 1 cannot tell bis 
Other name.^ 

, L. C. J. Well, go on. 

Mrs. Mayo, ^id I to him, Why dost thou 
scorn this man ? Prithee get out of the room, 
I am not able to hear it: so he walked the space 
of an hour in the garden. 

L. C. J. Is sir Richard Barker living ? 

Mrs. Mayo. Yes, my lord, he is, but he is 
not well. 

L. C. J. Was he at home when Oates was 
there ?—Mi’s. Mayo, No, my lord, 1 think not. 

L. C, J. Who dined with him, do you say, 
when he dined there ? 

Mrs. Mayo, My lady’s sister. 

L. C. J. What IS her name ? 

Mrs. Mayo. Madam Thurrel. 

L, C, J. And who else ? 

Mrs. Mayo. And her sons. 

X. C, J. Wherp are they ? 

BL*s. Mayo. They are both doad. 

L.C. J. And who else, was there 

Mrs. Mayo. One Dr. Cocket. 

X. C. ,T, Where is he ? 

Mrs. Mayo. Heis in Wales too, my lord. 

X. C.J. It is a great misfortune to have so 
many dead or so far remtite. 

Oates. My lord, six years time makes a great 
alteration in a family. 

X. C. X Was there any body else there ? 

Mrs, Mayo. There were two of the daughters, 
and they could all come and testify the same 
thing. 

X- C. X. Where are they, and what is become 
of them P ^ky are they not here ? 

Mrs. Mayo. They ui'e living in Lincolnshire, 
my lord, I think. 

X. C. J. What else have you more to say ? 

Jtt. Gen. Pray, Mrs. Mayo, let me ask you 
a questiuD: What coloured clothes had he on 
when you saw him first ? 


Mrs. Mayo, He had a whitish hat, and co¬ 
loured clothes. 

Sol. Gen. What time of the day was it you 
saw him ?—Mrs. Mayo. In the morning. 

X. C. X Did he go publicly ? 

Mrs. Mayo. Yes, he w'ent jmblicly. 

Sol. Gen. Did he come often to the house ? 

Mrs. AXiyo. He was there frequently, my 
lord. 

Sol. Gen. Then it seems he was so disguised 
that he could walk publicly in the streets of 
London at noon-day, and was frequently in the 
family ?-~Mrs. Mayo. Yes, my lord. 

X. C. X Now tell me who was in the family ? 

Ait. Gen. Mrs. Mayo,- 

X. C. X Pray, give me leave to ask her the 
question : Who was there at that lime ? 

^ Mrs. Mayo. Sir Richard Barker’s lady’s 
sister. Madam Thurrel, and his two daugViters, 
and two of his kinsmen, and two of the ser¬ 
vants, one is here a witness now. 

X. C. J. Who is that, that is a witness now ? 

Mrs. Mayo. One that belongs to sir Richard 
Barker, and the other is now dead, and those 
two kinsmen are dead. 

X. C. X What is become of the two daugh¬ 
ters, say you ? 

liirs. Mayo. They arc in Lincolnshire, as 
I take it, ray lord. 

X. C. X When did you hear from them ? 

Alt. Gen. My lord, it is half a year ago al¬ 
most since Mr. Oates had notice of this Trial. 

X. C. X Where is sir Richard Barker him¬ 
self ? 

Mrs. Mayo. I was with sir Richard Barker, 
wd he purposed to have come hither; hut be¬ 
ing a crazy man, and antient, it seems he could 
not, and desired to be excused, fur he had a bad 
night, and was not well; hut he desired that 
the court should know, if ho were well, be 
would be there. 

Att. Gen. Were you sworn at a former trial 
about this matter, Mrs. Mayo ? 

Mrs. Mayo. Yes, Sir, I was. 

Att. Gen. Do you remember what you 
swore then?—Mrs. Mayo. The same 1 do now. 

Att. Gen. Then I ask you this question. 
How long before WhitsuiiUde was it that you 
saw Mr. Oates at sir Richard Barker’s ? 

Mrs. Mayo. A pretty while before, twice. 

I Oates. Mrs. Mayo, I’ll put you a fair ques¬ 
tion, Whether or no it might not be a fortnight 
before Whitsuntide, you think ? 

Mrs. Mayo. The last time 1 saw you was u 
week before Whitsuntide. 

X. C. J. How can you tell it was but a, 
week ? 

Mrs. Mayo. It was but a week, because at 
that time 1 had sent the boy for the woman to 
scour and wash there. 

X. C. X Was tb^t the last time you saw 
him? 

Mrs. Mayo, Yes; I saw him several times 
before, and it was all before Whitsuntide. 

X. C. X How long before that, was the first 
time that you saw him ? 

I Mrs. Mayo. He would be away for three or 
I, four days, and come again. 
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L, C, J, But how long before the last time, 
was the first time you saw him ? 

Mrs. Alaj/o. He came still to and again. 

L. C. J. When was the time that you saw 
him next before the week before Whitsuntide, 
wliich, as you say, was the last time you 
saw him ? 

Jlfrs. Afayo. 1 am not able to say that. 

L. C. J. Did you believe it was within the 
compass of a week before ? 

Mrs. Ala I/O, To the best of my remembrance 
it was. 

L. C. J. When was the first lime you 
saw him ? 

Mrs. Alayo, It was in the beginning of May. 

L, C.J. 'You said at first it was at) the latter 
end of April. 

Mrs. Mayo, Pray, my lord, let me a little 
think; I am unwilling to be mistaken, I would 
say nothing but the truth. 

L. C. J, No, I would not have thee; but for 
God’s sake, let us have the truth ; that is that 
we look for. 

Mrs. Mayo, I say, the coach-man saw him 
there as well as 1 , and he can tell you better 
than 1 . 

L. C. J. But I ask you this question posi¬ 
tively, Was it in May or April ? 

Mrs. Mayo, To the best of my remembrance 
it was tlie beginning of May. 

L, C, J. Wasjit within a week of May ? 

Mrs. Mayo. I believe it was, 1 cannot tell 
exactly to a day. 

Sol. Gen, Was it so, or not ? 

Mrs. Alayu. 1 cannot be positive to a day ; 
it is now six years time since 1 was first ex¬ 
amined about i 1 . 

Alt. Gen. But you can remember what you 
swore then, can’t you 

Mrs. Alayo. I declare it, I speak not a syl¬ 
lable, l)ut i will aver to be true, before the 
great God. 

Sol. Gen. Can you swear it was within the 
first seven days of May ? 

L. C. J. Vdu sec, *AIr. Solicitor, she says 
she cannot. 

Alt. Gen. Did not you say at that trial, that 
you did never see his face till a week before 
’ Whitsuntide, or a little after ? 

Mrs. Afayo. 1 did swear the same that I do 
now, to the best of my remembrance, and that 
is the truth. 

Alt. Gen. But did not you swear so ? 

Mre. Alayo. I never saw him before that 
first tiriu? he came to sir Richard Barker’s, and 
ofter the last time tliat he came, L saw him not 
till after the Plot was discovered. 

Sol. Gen. How long was that after he had 
been at your master’s house ? 

Mrs. Mayo. It was a good while, I cannot 
tell how Ion". 

L, C. J. Was it within a montli, or two 
months ? 

Mrs. Mayo. It was more, my lord, 

L. C. J. Where was sir Richard Barker 
at that time ?—Mrs. Alayo. He was at Putney. 
L. C, J, Tlien he did not see him ? 


Mrs. Mayo. Not then he did not. 

Is. C. J. Did he afterwards ? 

Mrs. Mayo. Yes, lie did see him afterwards. 

L, C, J. How long afterwtu'ds was it ? 

Mrs. Mayo. I cannot tell how long after¬ 
wards it was, ray lord. 

L. C. J. About what time was it ? 

Mrs. Mayo. After the Plot was discovered, 
he was up and down in the family. 

L. C. J. You never knew Mr. Oates before 
that time he came in disguise, and you did not 
know him then, hut as they told you it was he* 

Mrs. Mayo, No, 1 did not, but as they told 
me then ; and this is the man 1 will swear it. 

Oates. Call John Butler. 

Cryer. Here is John Butler. 

Oates. Swear him. [^Which was done.^— 
My lord, if you please, 1 will propose my 
questions to your lordship; and my nrsi ques¬ 
tion is this, 1 pray your lordship would ask 
him, Whether tie gave iu any evidence at the 
five Jesuits Trial, or Langhorn’s Trial,about my 
being in town in April or May 1678 ? 

L.C. J. Did you give any evidence at the 
five Jesuits Trial ?— Butler. Ves, I did. 

L. C. J. Did you give any evidence at Long- 
horn’s Trial ? 

Butler. Yes, my lord, I was a witness there. 

Oates. My lord, it is so long ago, that igno¬ 
rant people that come innocently without de¬ 
sign, may not be so ready in their remem¬ 
brance, as those that conn’d their lesson tor so 
long time together. 

L. C. J. Well, well; what do you ask him 
next, IVhether he will stand by that evidence 
he gave then ? 

Butler. That is all I have to say, my lord: 

1 did testify the truth then, and will abide by it. 

L. C, J. But he must give the same over ■ 
again licre, or it will signify nothing. 

Oates. My lord, it is now six years since, and 
this question was not thought to he stirr^ so 
long after: therefore I beg so much favour, 
chat the evidence he did give at Mr. Langhorn’s 
Trial may be read to him, 

L. C. J. O! by no means. 

Oates. My lord, it is such a distance of 
time- 

L. C. J. Look ye, if he has any notes him¬ 
self, he may look on them to refresh him. 

Oates. My lord, he comes raw hither, with¬ 
out any instruction at all. 

L. C, J. So should every witness: God for* 
bid wc should countenance the instructing of 
witnesses what they should swear. 

Oates. I beg your pardon, my lord, I did 
hope this favour might be granted: 1 will then 
ask him some questions. 

L. C. J. Ay, ay, do, refresh his memoiy by 
questions as much as you can. Come, I’ll 
ask him some questions for you: Do you re¬ 
member you saw Mr. Oates at any time in the 
year 1678 ? 

Butler. If it please your lordship, as near 
as 1 can remember, I saw him in May before 
tlie plot was discovered. 

JL. C. J. That was the year 1678 ? 
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Butler. I am cure 1 did see hini nbout tliui 
time. 

L. C. J. Where ditl you see bim ? 

ButJ^er, 1 was a servant to sir Richsird Bar¬ 
ker, and Mr. Oates uiid 1 liaci bci^n acqiiaiuled 
• herorc he went to sea; he use«l to come to iriy 
master’s house trei|ijeiilly» and divers times he 
dined at the table, and i Vaitetl upon ruy mas¬ 
ter there. 

L, C. J. When was it that he dined there at 
the table 

Butler. A year before that time in May that 
-I spoke of before; It was before lie tvent to 
era. 

L. C. J, When dill you se<» him u^uin ? 

Butler. AftiT he caine from seu, 1 saw him 
at my master’s house. 

X. C, J. When was it that he went to sea ? 

Butler, It was a year or two before the May 
that 1 saw him disg'uiscd comin<> to my mas¬ 
ter’s house. 

Ait, Gen. Ay, what disguise did he come iiv’ 

Butler, Ilis hair w'as cut off, close cropt to 
his ears, and an old white hat over bis head, 
and a short grey coat over like a horsemau’s 
coat. 

L. C. Jl How came you to take such notice 
of him at that time, as to be able to swear when 
this was? 

Butler, I was called presently alter for a 
witness. 

JL. C. J. How long alter this was it, that you 
were called to be a witness ? 

Butler, It was when the trials w'el'c at the 
Old-Bailey. 

L. C. J> Was this the first time you had rc • 
collected these circumstances? 

Butler, Yes, my lord, that was the first 
time. 

L. C. J. Then how came you a year and an 
half’s time afterwards to reiiieinbcr the precise 
iiioiitii of May, when you did not know you 
should he culled to question about it, and yet 
you caiuiot remember the time particularly 
when Oates went to sea, but take the compass 
of a year or two ? 

Butler. I guess it was a year before, 1 can¬ 
not exactly tell. 

L. C. J. When you cau but guess at the 
time of such a remarkable passage, within the 
compass of a year or two, how can you pitch 
upou the veiy inontli fur such a thing as this is, 
a year and a half’s time after ? 

Oates. Mo, my lord, it was not so long as a 
year and a half. 

^4. C. J. Pray, Sir, have patience. 

Oates. My lonl, the records shew, that Ire¬ 
land’s Trial was the ITth of December 1678, 
and the Five Jesuits Trial was tlie 15th of June 
1679. 

£ 4 , C, J. Then it is a full twelve-montli’s 
time and more from the May that he says he 
saw you at sir Richard Barker’s to Wiiite- 
bread’s Trial, in which he was examined the 
first time. Now that which 1 desire of him, 
is, to give me a reason why he remembers it 
was in the May was twelva-ittODth before? 


Butler, My lord, the lady whom 1 Jid serve, 
died in February bi fore, that year. 

L. C. J. But give me some reason of yout 
renietnbrauce so long after. 

Butler. My lord,! do as well as I can. 

L. C- J. W^cll, what is it? 

Butler. My lady was buried in Fcliriinry, 
and he comes into the yard where I was clean¬ 
ing my coach, in May following tliat Febru¬ 
ary, U'hicli was ]May before the discovery of 
the plot. He asked me what alteration was in 
the family ? I told him my lady was dead, aixl 
the escutcheon was over llie door for her. He 
asked fur Dr. Tongue when he came first ki 
the house. 

L. C. J, Why should he ask for I )r. Tongue ? 

Butler. My lord, Dr. Tongue lodged there'; 
and he did ask for him: I eome to justii'y 
the truth; upon my suivution, what I say 
is true. 

L. C. J. Well, when he asked whether Dr. 
Tongue was within, what said you ? 

Butter. 1 lold him, no; hut he went into 
the room where Dr. Tongue used to lie, lint 
found him not there: so he went out again. 
That was tiie same ime 31rs. Mayo saw him. 

L. C.J. But, friend, prithee iiiiml what 1 
ask tliee, because thou must give me satisfuo- 
tion how thou comest to remember this, so as 
to be able to sweat it; fur bis going to ask tin 
Tongue, or the escutcheon being over the door, 
neiliier of those can be a reason for you to re- 
mcnil>er that this was in May, lor the esciit- 
clieuti may lie up hi June, or July, or in Au¬ 
gust, or in any other inontli after the lime you 
speak of: But liuw came you to take notice of 
til is Imsiiiess tliat it was iu May ? 

Butler. Sir Ricliard Barker, my master, 
was then siek iit I’utney, which was in May, 
though J cannot speak\u a day or a wcekpaV- 
ticului’ly'. 

L. C.J. Tlicn piitlico let me ask thee this 
question, how long had vonr iiiasier been sick 
bt fore that ? 

Butler, He had never been well since my 
lady died. 

L. C. J. B'brn was it that your lady died ? 

ButlcT. In February before. 

L. C. J. How long after that did your mas-’ 
ter, sir Ricliard Barker, continue sick ? 

Butler. Half a year, 1 believe. 

L. C.J. Why'then, suppose your master 
fell sick immediately after your lady died, and 
he continued sick half q year after, yet all this 
while Oates might come during his sickness 
even in the month of June or Jidy, when it is 
acknowledged he was in town, and not be hei*e 
ill February, which is testified by a great 
many witnesses. 

Butler. My lord, 1 tell your lordship the 
truth, it was in May. 

L. C. J. But how dost thou come to take 
noficc it was in the month of May so as to be 
able to swear it. 

But It r, !\iy lord, 1 tell your lordship my 
lady was dend, and the tscutcheon was OT«r 
the door. 
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L. C. J. So it niig’ht be, tbongli he came in 
June or July, 1 tell ye. 

Butler. My master was sick at Putney at 
that time. 

L. C. J. How long (lid he lie sick at Put¬ 
ney? 

Bailer, He was sick there a ferlnight, my 
lord. 

L. C. ,7. Then prllhee when did thy ma-ter 
go to Putney ? 

Butter. 1 cannot tdl to a thy. 

L. C. J. In w'liat iuoiiih wash that InMvent:’ 

Butirr. It VI as the latter end ct* April, niy 
•lord, as I renieniber. 

L. C. J, How h‘ng continued he slci’ at 
Putney ? 

Butter. The matter of a findniglit. 

L. C,J. Wa.s not your master iiclc, v.heti 
your lady died at PutMe\ ? 

Butter. No, lit* was not then. 

L. (’, J. W 'hejj did lie go to Putney, say ye? 

Butter. Ill .vml not thither till the latter 
cud of Ajiri!, iny Ion!. 

L. C J. Anil did he eontiruie at Putney but 
a fortiiii*lit ? 

But It r. Not at a time, hut he continued go 
iug and coming a quarter of a year. 

/.. C.J- Uiilthis was the lirst time of his 
going, VI as it ? 

Butler. Yes, as I do rernemher. 

Oaten, My lord, he is my vvitnes.s, and 1 de¬ 
sire 1 mav c-\:uuiii<; him. 

L, C. J. H<!hl there, Air. Gatos; he is mine 
too. Ail the witnesses arc mine to satisfy mo 
in the truth of the tart. 

(hfes. And to satisfy the jury too, my lord. 

L. C. J. Yes, and to satisfy the jury too, 
but 1 must and will sift out the; truth, for both 
our salisfaetions. 

Oates. My lord, it is now, come the ne:.’t 
month, ti\ years :ii;o siie.s* the evnhnire of 
this matter v*astirsi given hy llu-<; witnesses. 

L. C. J. Then, Mr. Oates, I will comeu lit¬ 
tle rounder to ymi, and I will put yon in^o a 
cortiun way of clearii.g this Inisiness, 1 wf!i 
tell you w'lial you shall do ; you had lod;',iug 
in town, as w'cl! as diet, and as viell as yon did 
cat at Hr. Ikirker’s souuHimrs, so you cat and 
lay sometimes elsewhere. You wtre hoic in 
town a great while together, if your own 
FortHons he true; for you were from April till 
June in town ; m»w' come and giv(\ us account 
by some witnesses if you can, wlierc did you 
lodge at that time, and wlierc did you dii t ? for 
it seems you had hut one meal at sir lileliM'd 
Harker’s. 

Outes, Is that the question, Kir, here in 
Land ? 

L, C, J. Ay indeed is it, and the main one 

tO(K 

Oates. I beg your lordship’s pardon if T mi :- 
t^ke, but I think that is not now in question ; 
for these St. Omers men do s\v«ar Th'^t T w ii j 
all April and Aluy at St. Omers : then if i do 
prove that in April and Alay I was not at St. 
Omers, but here in London, it is argument 
good enough against them that their evi^k^nec 

YOU X. 


is false. And indeed, ran your Jordsliip or the 
jury e.vpect, tint T being thru engaged among 
and for the papists, and aflerw.udA rui e\ideiice , 
against them to discover tlieir trcjutns, can 
bring any of them to testify for me now- ? No, 
they will as certainly forswe.ir ihrmsel.cs, a 9 
these yoimg ietiows have all done. 

L, C. J, Let m(i ask you a shorttr qaciKiun: 
did yon always lie in apapi.^t’shoiug all tho** 
two montIts you sjiy you were here? 

Oates. My loid, I lay at several houses. 

L. C. ,f. 'fell me the nmmes of lliosc houses, 
or any of tlu’m. 

Oates. It is not to the point in question here, 
my lord. 

X. C. J. Yes, it is very much; hut I per¬ 
ceive it iy a secret, and le< any body judge why, 

Oates. My lord, llr^y tlmt have by ihe prin¬ 
ciples of tlieir rr!i,i;imi,"lihcrlyloafIirm or deny 
any thing, and can liave dispensations tbr the 
violations of oaths and saiTamcnls, cerluitily 
are iioj to he adiiliUed as witnesses in such a 
case as this. 

]j. C. J. Talk not to me of dispensations, 
and 1 kn(iW not what; 1 speak from a plain 
demonstrative proof: can it be believed that you 
should lie here in England so long, and as they 
say publicly, and no person living see you tliat 
wc ciiH hear of, but an old woman that never saw 
you, nor knew you before, and a coachman 
that tells a wild story without reason «* If you 
will not tell me wliere you lay, can you tell me 
where you did eat ail that time? 

Utiles. 1 can tell where I did lie that time. 

L C. J. Do so then. Let us hear it, that 
w'ill he your best defence. 

()at€.s. Is tliat the point, my lord, in ques- 
<ion ? 

L. C, J. Ay, upon my word is it, the main 
iioint in tills case. 

O'l'es. if it it should go upon that foot, my 
lord, il is impossible for me now to prove it; 
for it is well known, I lay sometimes with Mr. 

M Isit' breiid, and sometimes with Mr. Mico, 
ncithc;-of vvhich can I have to testify for me; 
andeesidcs, 1 must insist upon il, lhe.se things 
were inque^tieTl at'VVhitchread’s trial, uor do 
1 l.'-’ilive that Mr. Whitehread, ifaske i at his 
death, voiiM have justified, and stood by it, 
th.rJ 1 was not here then. 

L.O..f. V/ell, this I most c(*r<ainly sny, I 
cannot lieln it, but it will stick with me till 
better J can never he satisfied, t!:at 

if 'vcrc hero so long, there should no better 

evi'icncebo produced to prove you iicre. 

Oates. My lord, nor can 1 help your 4**“?»* 
1 i‘ fartii;n, hut 1 am to satisfy all that hear mo 
1111*1 <b!y, that is a very haiil case that is put 
up'oii rtic: I ho'c taken the most eficetui^l 
coiirse that 1 could, to provide fiir evidence to 
niuke my defence; avnl f think, hv y(»ur lord- 
? hip’'s good leave, those tliat I have produced 
do prove me heie in town in April and May 
If 78. And if your lordship has done with tins 
wivn*'ss, I will mil auoJiMir. 

L. C. J, od. go on as you will. 1 tell you 
v.'h.Kt stick? with me. 

•f E 



1155] 


STATE TRIALS, 1 James II. 1685.— Oates, 


[1166 


Oates. PrAV call Mr. Philip Paj?e. 

Sol, Gen. Hohl, Sir, a litile; I would ask 
these witnesses a few niiestiuiiK before they ffo 
aw av. You Butler, let me ask y<»u, pray the 
rirsltime >ou saw Mr. Oates at the time you 
speak of, was it in April or .May ? 

L, C. J. lie sw ore it was the beginning of 
May. 

Butler. To the best of my knowledge it tvas 
the beginninG’ of May. 

Sot. Cn n U li(> liid you tell first, that there 
. was Mr. Oates, at tliat time i’ 

But hr. J to!«l ii Mrs. Mayo. 

Sol. Gill. CoushIlt, frieinl, what you say 
now, you are upon your oalli, and consitler 
wh.at \ou said at the former trial, w hen y ou 
were upon your oatli loo. 

Odtes. Prav, my loid, 1 desire my wiincsse.s 
may be examined Vithoiii threatcnii]g.s. 

ii. C. J. It is not a thn ateiiiiig, it is an ad- 
mouiiion not to go beyond the truth. 

Sot. Gen, Be sure you Ik; in the right in 
wIku you say, and uoiv 1 ask you u|)on your 
oath, when was the first lime you saw "Mr. 
Oates when ho came in that disguise you 
speak of:' 

Balter. I told you it was in May, Sir. 

Sol. Gen. How far in May i' consider well 
vhat you say ? 

Bulltr. the be .t of myr remembrance, ii 
was the beginning of May. 

Sol. Gen. Do you lliiuk it was withiu a 
Week, or ll;e tiisl ten days of May ? 

Buiicr. f oanuot tdi that; a.s we!! as 1 re- 
niciiiLer, it Wiis ilie i;eginii(ng of 31uv- 

SoL G.u. V.’lien y.iu viw him lirst iu May, 
who t a.s \ ou iviiieioher, was by ? 

Buhrr. .Mis. 3iay o. 

Si.ll. Gcii. And uohooy el>e ? j 

Baiter. Yes, oue bcitjamin Turbet, who is ! 
since dead. j 

Sul. Geu. But consider your oath, friend, ' 
mice mOkC, and recollect yourself; do yim j 
swear posltlveiy Mrs. Mayo was by ; and did i 
see liii.i at ti.e same time* 


Buhtr. 1 saw her lookout out of the window * then i* 


this question more; the first time you saw 
Oates come to sir Richard Barker’s, what 
liahit pray you, w as he in ? 

Butler, lie W'lisiri a disguise? 

Sol. Gen. Ay, what disguise? 

Bullcr. lie had a white hat flapping over his 
pars; his hair cut short,close to his cais, and 
a grry short enal. 

»S'o/. (ieii. 1 lad he never a periwig on ? 

Buiicr. No, ills hair was cut short to his 
ears. 

ftlr. Houses. 3VasIieiii Micl' a di.iguise, that 
a man iiiighl not 4:rdiiiariiy kuou him, that 
had not known liim heihu' ? 

Balter, Truly, m\ lord, I did not know' him, 
when Ilf! first ciime in, hill he sjiokc to me, 
and askcti me, lion do you, J'din ? and then i 
refollccteil who he was, that it was Mr. C.iU’s. 

Sot. Gtn, 3Vas he alway^s in the same habit, 
when he came thither? 

ButUr. 'J'he niAt time ho came lie iiad a 
cinnamon-colouri'fl snit, and a long Mack 
[u'lTiwig that was ciiried down thus far, :nii! a 
black hat, with a green ribbon and giccn cufl- 
stiings uhont his wrists. 

L. C. J. Did you ever sec Oates dine there? 

Batin. \ i did. 

J.. C. J. 3V hen was that.’ 

Bultir. Vftcr my iita.stcr came home from 
Puii.iy. 

L. C. J. Who w'as there licsidt s i' 

But hr. One sir William Tliuin 1 and madam 
'rimrrel. 

1.. (•'. J. How often did lie <!:iie there? 

Bulltr. Sever; ! times. 

L. C. J, Who edsc WJls 1 licit: 

Buthr. My ri'ia :[er and liis daie^hter. 

7.1. (/../. And who »1 ? 

Bulll^’. Pfll'a. 

L. C. J 3Vhat IS !»v*comc of your iii;’‘t.r'< 
dau.-lilcr ? 

Balter. 1 beg yoo!* r.a! ilon for that, iny lord. 
A. C. J. Mhiere is ..he, man ? 

Baftir. She is at lioine, [ snppr*so. 

L C, J. W hat do.jt tiiou beg my pai tlon fei 


into the yard, am! 1 htdieve site tlul see him. 

S'jI. Gcu, AVcll then, let us eviiniiie her 
evidence and y our's together, and .sec how they 
agree, 

Oates. My lord, these are not tpieslions 
tending to satisfy the jury at all, as to the point 
in question. 

L. C. J. Arc they not? mctliinks they {ire, 
wliat .never you think. 

Ofi/cA. /.fi .vix ycar'^ time, to ask such poor 
ignorant such Iriiling <pu-stioos ! 

X. C-.J. P<‘iy, t-ir, he contented, and Jet 
Wo king's Cinuiv. t XiuTiiue the w ilucs jcs. 

Oulof. My lord, he .cays 1 pas here in May^, 
th'jt ia enough. 

L. C. J. ^VVli, Sir, I know" what be savs. 

Sol. Gen. And you .vhall he.ir, jMr. Oates, 
how your witnesses agree. 

L. C. 7. do on, Mr, Solicitor, and do you 
Vil still and he quiet. 

Sol. Gun, Tiuiiu, wy lord, 1 would uftk huu 


Butler. 3Iy loid, 1 cail to mind she did not 
diiii* with them. 

L. C. J. Did she dint* nt a::y time will, him 
there ? 

Butler. Yes, 1 remember social times; 
hut nut then. 

L.C.J. When did you see your niastci’.! 
daughter la:it ? 

Buiicr. 1 have not seen her this quarter of a 
year. 

X. C. J. YVAicrc .she now ? 

Butler. At heme at Putney, my lord, I 
htdievf*. 

X. C. X And she vvuii several times there 
\vh«*n lie dined tht re. 

Butler. \ f s, slic was at homo. 

7>. C. J. Did Mi.s. Mayo see him at dinner 
ihcit?— Buiicr. Y\«, J bulieve she did. 

X. C. J. llovv oihii did he dine there about 
this time you Sjitak (,f ? 

Bntkr, Ibcvci'ui 
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X. C. X Do yon lliitik seven times ? 

Buikr. 1 do think lie ini^ht have < 1 ined 
there seven times. 

L. ('. J. Did lie more than seven tinu'«, do 
you think ? 

Butler. I cannot number how many times 

k WUS. ' 

L. C. J. Now come in, Mr-?. aijain. 

Mrs. Muj/o. I!'/IT 1 am, niy 
L. C. J. iLj'ive me leave to ask 

yon H «|uestio*i or two. 

J\Lii/n. Yr^-, iny yon |j|ease. 

L. (' J. ^(nir;;'\ (II I ./» lio; i si .■•:i»"iril>er ; 
if 1 do, t InH, .u':!' ni-'flo.-*, r.iv' ven'H e. rr'Tt 
iiK') a ivtvi. l; wi- the t- j ' ;« ”/ 3 .'u 

R.«\v Mr. vX/.t., and t':, i v.T. s.' y.\ •/; d 
linker's 

Mrs. I think i. 'i't tlic 

he^Mipiier 0 ! d:.y. 

J.. ih'Z ‘ li ' !> p I*helorc? 

IMjt. .< p r: I..,;. :Mie tiiat j know 

f>r, liii! as (in V (m< . 
i.. C. J Win- : 'hi yon i' 

^t!rs Mai/ii. "1 li il ( Oar'hmnn there, John 
I Sutler, and one Jienjaniin vrho liv(*d iti the 
lioie e 

L. (\ J. 'i’hen y>n did dot see him the fhsi 
i'Ai,*' lie <*ame '.’ uhv'tsa’v yon, TiniUr 

iiiilti,. She did see liim o.'l ol'ihe window, 
in the yard. 

L. J. Well, let that pass then: eoioc, I'll 
nsk yon an ither (piestiun Ujion ymr ealli, how 
ol'tpii iiii\e yni seen him dine thciel’ 

Mis. iiLfjjn. 1 saw iiiiti dinc.it that lime l.hat 
I spoke oi. 

L (k J Dhl i! 0 ( he d ne there :ib:;veonc^ 
3 iKS. Jshitio. \o, he did not. 

L. C.J. VVhiit say yo.i, linller ? 

Jiiil/rr. lie did dine there several times with 
them 

L. J. 'rhen one of*you two must be mis¬ 
taken, 1 am sino. 

(Jills. IViy lord, if yo;ir lord.sbip v.oiild 
please to give me leave to s|>eak, I would'set it 
right. 

Jj. C. X Good Sir, let them set tbemscl> e.s 
rigid if they can, we need none of yonr iu-striic- 
tions. 

Oute^. My lord, I desire- 

L. C. J. Why, bow now? Pray, Sir, be at 
Huiet. Mrs. Mayo, pray what babit had Oates 
when you saw bun tirst ? 

Mrs. Alayo. He w'as in a grey hat and a 
gr<^ coat. 

X. C. X Was his hair short or long ? 

Mrs. 7li«;yo. He had on a kind of a short 

Sol. Gen. Are you sure it was a wigg ? 

31 rs. Alat/o. Y'^es, a kind of a brov/n perriwig. 
L. C. X And he says his hair was cut sliort 
to his f -irs ? 

Oufrs. Tliose things are very lean stiifT to 
perjure a witness iijion. 

Sol. Geti. When he came the second time, 
what clolbes had he on? 

31 rs. ATuyfK Afterwards he came in black 
clotlies andtii long perriwig. 


Mr. Hanses. Wliat coloured perriwig waa ‘ 
that, a black or a white one ? 

3Irs. Alayo. Not a blaek, but a brown. 

Sol Gen. Yon saj Jt vi^rs lon;^ ? 

Mrs. Ahit/o. Xonger tlian bis other, yet not 
very Ion:; io'i«ber. 

L. C, J. Here arc I know' not bow many 
coritrinliciie.js in these witnesses les'.irnonies. 

(} lU'n, T*’ulv» ^uy lord, 1 d(> not fil'd in llici 
exaniinatioii of the St. ()mers witnes^srs, yen 
uere stric*, or b(n*c halfbard upon them, 
as \ou do upon rti; wilflcss'es; vvhat does it 
si';nify, m^ lord, vvl ' iliei' the wigg were long 
01 siiiMi, hlp.ei. (ir hro\iii ? 

L. (\ ,J. Wc hau' no other way to detect 
ppj but by these rirnmistances ; and ’tis 

ilie duty of sijn<(oe to enipiire into all particu¬ 
lars; as in a controversy about words, were 
llioy spoken in Lfdin (n-ni r.nglisb, and so to 
all places and postures ot‘sitting, riding, or.tlie 
like ; as you know the peijury of the tbiers in 
llie ease of Siisaniiu, was by their dif/ercnt 
teslinmny in particrdar circuinshmees dis¬ 
covered. 

Outes. 3Iy lord, 1 nill .ask her but one short 
<|ne:,i!«aj. ily the oath you have taken, 3Irs. 
May o, to s[»ri»k the tm^h, the u bolc truth, and 
nothing but the truth, as yon expect the face of 
(iodwuh comfort in another world; did you 
sec me at sir Kicb?rd Harl.er's at any time in 
May loTJ-t; the ^lay before the plot was dis¬ 
covered, l‘or tliat is the main question ? 

Mrs. "Muyo, Ves, 1 did, and I speak noth lug 
here, fan w (uU 1 speak as in tlie presence of the 
iiOril. 

X C. J. Piitlicp, woman, dost tlioii think - 
ue ask any iliing* that uc think thou dost 
not speak in the presence of the Lord i* wo are 
all of u«:in ll.c presence of the Lord always, 

iVlrs. Aluifo. And shall answer before him for 
all tiu i. wc have done and said, all of us, tho 
proudest and the greatest here. 

X. C. X But I would not have so unicli to 
.answer for, as thou hast in this b•!sin^^s, for 
ail the world. 

SoL Gen. AYcll, we have done with her now', 
she may go away. 

X. C. J. Where does she live now ? 

Crijer. '31rs. 31ayo, where do you live now ? 

31i\s. ilX/yo. In Leaden- Hall-stm t, my lord, 

X. C. X When did you see sir Kichai'd 
Barker’s daughter ? 

31 rs. AIoj/o. About a fortnight ago. 

X. C. X Wlierc ? ' 

31rs. Alayo. in Barbican, in London. 

X. C. X Do you live with sir Richard 
Barker now ? 

Mrs. Alat/o. I do not live with him now'. 

L, (7. X Did his daughter use to be at tbo 
tabic at dinner ? 

Mrs. ATayo, She w'as often in the country, 
my lord. 

X. C. X Did she eat at his table at that time* 
when Oates was there ? 

31rs. Alnim. 1 am not able to say whelhffr 
she did or not ; she used to be in \\ ales at sir 
Thomas r.lvjdlelon's soitieliines, aud wiBj 
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niftdiiiii Thurrel, her anot, who was her mo¬ 
ther’s sister, and her two daughters. 

L. C* J. In Wales, dost thou say Where ? 

Mrs. Mayo, My lord, in your own country, 
at one Pn Cocket’s; I know your lordship, 
though your lordship does not know me. 

,L,^C* J. 1 am very glad of it, good woman ; 
but pntheo did erpr sir Kicliard Barker dine 
with Mr. Oates ? 

Mrs. Muvo. 1 cannot say he did, he went to 
and iro. 

X. C. J. Well, bav^you any more witnesses ? 

Oates. Crier, call Philip Page. 

Cryer. Here he is, Sir. 

Oates. Pray, swear him. [Which was 
done.] Pray, be pleased to give my lord and 
the jury tbeln^t account you can of my being 
ill town. But Mr. Page, the uuestiun that 1 
tirst ask you, is, whether I was iierc in April or 
May, and in w hat year it was that you did see 
me at your master’s house 

X. C. J. When did you sec Mr. Oates at 
'your masier’b house? You mean sirltichard 
Barker to be his rn;\:-tor, [ suppose ? 

Gates. Yes, my lord. 

X. C. J. What do you say to it? 

JPogf. Truly i cannot be positive to the 
yearbut to the best of iny remembrance it 
'was lfi78. 

Oatt Pmy tell my lord and the jury some 
'f.iRCurn.s^rnoes in that ^car that did happen 
to you, r" It J.; ' you hciiiw'cit Was ld?d. 

Hi':, A r, yuu the bo^t sutist'urtion 
I f;;n io jjir s^j’ my kiiovvlcdge ; ho came 
to sir i*i^*LaVd i;..:ivn's one etonioi^, and tJiere 
he ciujuirot! fer Dr. 'ronn'iio ; ho was iu a dis¬ 
guise, in a !ij;lit-o<»uiured coat, s<uricthu;g hkc 
a friiO, hut it not liize; the term that 
they c;ve it, I eariiiot so readily tell. He had 
his hair out stiuU, :iimosl; to his curs, and he 
had a hroaii-hriinuiM hat on, and a small,stick 
in his hand, walking melancholy :ibout the 
hr.ll . 1 happening to be the first body he met 
wiih, aj I suppose, he asked me if Dr. Tongue 
wnsi w'ilhin. I told him no, 1 had not seen 
him of a considerable time. He ibeu asked 
mo where sir I'icharJ Barker was? f told 
if:.a he was ill now at Putney. Says be, 
When will he be here? 1 told him. 1 could 
pot tell. 

X. C, J, Did he sec any body there but you ? 

. That I cannot tell, iiiy lord; not 

^at I know of. 

X. C. J. W i.ut time of the year was it ? 

Ait, Cen. And what month ? 

i^age. What year and what i^ontli it 'was, 

I am notable to say, my lord. 

X. C, J. Wluit became of him after that ? 

Fage. He wefit out of our gates then. Sir ; 
be was walking up and down melancholy, and 
not fading any qne, as 1 suppose, to answer 
biin, he pootinoed walking iu the patient’s hall, 
Vhere they used to wait on sir Richard Barker, 
that came to discourse with him about physic; 
and upon my answer to his question, he went 

•T’c. J. Did you ever see biltt any other 
near to that time ? 
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Page, No, I did not. 

X. C. J, Did you use to wait at table? 

Page, Mo, 1 did not. 

L,C.J, What service were you then en* 
gaged in at sir Richard Barker’s ? 

Page, I made up the physic, ray lord. 

X. C, J, Did you not acquaint the coach¬ 
man, nor Blrs. Mayo, nor sir Richard Barker 
with it ? 

Page. 1 .think sir Richard Barker was in 
town soon after, and I did acquaint him with it* 

Oates, But cannot you tell what time this is. 
Sir P 

Page, 1 can say no other tlian I have said ; 
I believe it was in i(j7a. 

X. C J. Was this in June, July, or May, or 
wbrn ? 

Page. I cannot say piujcliially what month 
it was, my lord ; but to the best of iiiy know¬ 
ledge aiurremeiubranco, it was in the heginuing 
of May. 

Oates. Had n<vt your master a patient at Is¬ 
lington at t'lat tunc, that was sick of a fever ? 

Page. Yes, he h.id. 

Just. Why, would I\lr. Oates have 

giten the patient phy.su-? 

Page. No, my lord, but it was about that 
liitio that the patient was under uiy master’s 
cure. 

Oates. Infle(.d the St. Omcis men do swear 
thorough-si iu h ; hut niy honest witnesses are 
cautious, it being so Imig ago ; and he that is 
a minister ui tlu' Church of Lnglaiiii (as they’ 
say) speak« to a viuy day, .upon a iniudi 
slighter ciiciimstaiice. Pray call Mr. Wil¬ 
liam Walker. 

Cryer. l-b iclieis. 

Oates. SiWiiArlmn. (Which was done.) Be 
pleased, Walker, to give my loid In under¬ 
stand, when It V.as yon saw luc here in Lon¬ 
don ill di.sguiscj and when it was you swore 
six years agooe at the Old-Bailey., that you 
saw me here in Loiitlon. Mir, the time in 
cGntrover<.y in this: I canio here to discover a 
Blot of the Papists against the king’s life and 
the religion, and J swore- 

X. C. J. You must not ask questions in that 
manner. It is properest ibr you to propose 
your questions to the court, and they will aak 
the witnesses. 

Oates. Then J will not ask him, but propOM 
it to your lordship. 

L, C. X Ay, propose what que*stions you 
please, and if they are fair, 1 will a.sk them. 

Oatee, Then, iny lord, 1 would ask Mr. 
W alker this question; when it was he met me 
witli a disguise, in yi hat year and w hat month ? 

Walker, My lord, I have been interrogated 
in former times upon this point, six or seven 
years ago; and 1 do coiiless i did seethe man, 
and met him ix'tuecn St. Martin’s-Lane and 
Leicester-fields ; and truly, loiii, I think 

1 may say it was my unhappiness, to meet 
with him; for 1 have liad a great deal of trou¬ 
ble by it siiicp, subpceiia ti|K»ii subpoena, trou¬ 
ble alter trouble, that i am even weary of it; 
for 1 am an pld man. But I do say 1 did meet 
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bind at that end of the town, between St. Mar¬ 
tin's-Lane and Leicester-fields in a strange 
disguise ; he was just like a vagrant, a very 
rascal, and that is trne, I believe, my lord. 

Alt. Gen. Did you know him before? 

Wallter. Yes, or I had not known him then. 

L. C, J, When was this ? 

Walker. My lord, 1 will tell you; my lord 
chief justice Scroggs, when L was at the Old- 
Bailey, asked me it I knew wlmt time 1 saw 
him thus ? Haul I, my lord, it is almost a 
year and an half since Isaw him ; and 1 being 
ail old mail, thought it worth the while 
to lay up the jmrticnlnr time in my memory : 
hut 1 will cast nhout in my thoughts to make 
the best conjecture 1 can ; for now J will not be 
upon my oath, it bring hut conjocUire. 

X. C. J. But now you are upon your oath, 
remember that, man. 

Walker. My lord, I am speaking what I 
said to the court at that time. 

L.C.J. Pray do not tell us an old tedious 
story of the questions and answers in the Old- 
Bailcy, but mind what is said to you here; my 
question is now, wlial time you saw Oates dis- 
guiscil between Si. Martin’s-Lane and Lcices- 
ter-fields, a.syou say you did. 

Walker. My lord,* 1 cannot prescribe the 
time ; but I will guess as near as I can with 
the bcsi ]irobability, and that is, upon this cir¬ 
cumstance ; when I went forward into Leices¬ 
ter-fields, in the court before the house, I saw 
the elm-trees budded forth as hig as an hazlc- 
nut; so that I did eoujcclurc by that token, it 
might he between Lady-Day and the latter 
end of April; that was the time, as near as I 
could guess. 

L. C. J. In what year was it ? 

Walker. I cannot very well tell w'hatycar 
it was. • 

L. C. J. Was it in I6t7 or 1G78 ? 

IK«//:tr. Truly, my lonl, I never thought it 
worth so much taking notice of, to fix the par¬ 
ticular lime in my memory. 

Gales. Whether was it that year the Plot 
was discovered, or the Michaelmas following ? 

Walker. 1 cannot tell w'henthe Plot was dis¬ 
covered, or whether it be founil out yet or no ? 

Oates. But was it the year before you were 
examined ? 

Walker. To answer you, Mr. Oates, when 
it was exactly, I cannot say ; truly 1 would 
give you the best satisfaction I cou|d, and do 
you as much right as I would do myself. 1 
thinkif that time when 1 was examined were 
in 1077 or 1678, it was near a year and a 
quarter before I did see you. 

L. C. J. Well, what can you make of this ? 

Gules. It is nut to be supposed he is a very 
willing witness ; but yet W says, it ^vas a 
year and a quarter before tlie trial in which he 
was examined, which mulstbe in April 1678. 

L, C. J. 1 would know this question of you : 
were you present at the Old-Bailey, when tlic 
Five Jesuits were tried ? 

Walker. 1 was there, my lord. 

X. C. J. Wereyou at any trial but one ? 


Walker. I was not examined at any time 
but one. 

X. C, J. Have you any more questions to 
ask him ? 

Walker. My lord chief justice that then 
was, did ask me, If I knew any of the pri'« 
snners at the bar; and 1 looked upon all of 
thorn, and said 1 knew not either of them. 

Gates. Pray, my lord, ask him,' whether he 
was not produced, when the St. Omers men 
were produced, and gave his evidence as to 
my being in town at that tiifte. 

X. C. J. He hears the question, let him an- 
sw'er it. ^ 

Walker. I am not able to answer you, be¬ 
cause you put several questions together ; bnt 
this 1 say, 1 was never examined but once, 
though 1 have been subpoenaed often, to my 
gi*e:it torment and trouble. 

Oates. Did you give evidence at that trial, 
that vou saw me in April 1678 ? 

Walker. I testified that 1 saw you, and by 
such circumstances, it must be about such a 
time as vi'cll as I could suggest ; but I could 
not, nor cannot speak positively. 

Gates. Now, my lord, 1 shall go on to ano¬ 
ther part of my evidence, and call some other 
witnesses ; and first of all, 1 come to Mr. Ser¬ 
jeant Maynard, and I desire he may be sworn. 

I [Which was tlone.] 

X. C. J. What do you ask my brother 
Maynard ? 

Oates. J call Mr. Serjeant Maynanl to give 
an account of the proceedings of the House of 
Commons upon my discovery of the Popish 
Plot. 

X. C. J. We will not admit that to be any 
evidence at iil!; nor can it be by law. 

Ga'es. My It)r<3, Mr. Serjeant Maynard was 
one of the. coinrnillce of the House of Com¬ 
mons that rnaiiaged the Impeachment, and can 
give an account of the evidence and records 
that were produced at the trial of the late vis¬ 
count Stafford. 

Serj. Maynard. 1 know nothing truly, BOr 
can 1 remember any thing of it now. 

L.C.J. He says he remembers nothing. 

Serj. Maynard. If Mr. Oates had told me 
before-hand, when he subjioniaed me, what 
time, and what purticular things he would 
have examined me to, prohably.if I W'as there, 
1 have notes that I then took; but 1 can never 
swear to my memory, for any cause so long 
ago. 

Oates. My lord, I am very sorry Mr. Ser- 
ijeant Maynard's age should so impair his 
I memory. 

! L. d. J. 1 dare say, you arc not more sorry 
, than he is for his age. 

I Gales, Well, my lord, I cannot help it: 

I then 1 desire Mr. Blayney niuy be asked, 

( whether he has hiiS notes of iny lilid Stafford’s 
i trial. 

Blayney. No, my lord, I have them nol 
here; Mr. Oates, by his ticket of his sab- 
pa^na, desired only the notes of Ireland, Wbite« 
bread, and Lunghorn’s trial. 
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L, C.J. But 1 must tell you, Mr. Oates, if cause it is a record ; but there is a vast differ- 
thoseiioteswerehcre, theycouir! heof iiouscto nice between the Kecords of the Mouse of 
you, without the record of rny lerd Staffonl's liOrds, and the Journals of the House of 
attainder; if you ask any thin/upon annthn (J(MiHiions. 

trial, you must pru.Uirc nr.'.! tiit-ri*«:ord oj'IJi U Uutxs. The Journals have beeu dclivcml in 
trial, and then ytMi may e•.amine to what v/as rai evidence betore now. 

Kivea inevideiuT at the L. C. J. 1 caaiiot tc'l vrliat they have hecii, 

Oates. My lord, it i., of iccord in the House but J aiu sure tlir^y fuioht not to be, and wbaU 
of Lords. e\ iTthey li}i\e bet n cb.ev^ lu re, they cannot be 

L. C. J. But that are not to take nol’ee here ; and I will tell you a plain reason lor it, 
of, without liie record he bron »i;T in e'.f/.eu.'c hi ;v.ur,.M'-iev liave. iioS so iniicli jioiv* r in the 
before us : ivo inu.st go u‘ooniii:g t»i tJie co'.siii^ i l‘>iise .'f tJ^nmions, as lo an ootli: but 
of law in all cases. ilic bou'^* of* l\'9i.s is a court of record, and 

Oaies. Then, IllV lord, f uui=;t bf.ia?te risyin .i‘ thtro.oiv iLelr pre- eedi are evidence, as 
to another part of my dei'en're ; and tl.at.is, 1> tiic pi of tin’ h. ,iebeiicii hero, or 

prove llic frequent aUcinpi. luadi. to batik* llic any conrt oi jvc'‘4daic. 
discovery of this bopisli Plot, and io .stilie the IVei , 1 jrd, if ih.ut part of my 

murder of sir Edmundciiry (jouirey, and h* \ idt r.Ci'1 e ov< ;• ; i|. d, he»..r»‘ 1 come to siiia 
flintf it upon a Protest.;nt (c*pr. ' up uiy c» uicu- r. i dvv>"e lo this thing’: 

jL. (J. j. lBut tival IS .ui evueilher. u'y pr'cli; * sc'vt*.al nionihcrs of 

Just, flo/tetfy. Siire’iy that IS very collateral the lUrUse of O.nmtjn, n liic .several piuiia- 
eviuenc^i. meiits, iliiit ciu reuu inhcr iiow they pioceeded 

L C, J. Nay, it is no oiidi-nce at all in thi*. ajfaii. e. lIjc Lords u; Tower, and the Popish 
case; we must not aduiil of any s’ich < vidLUcc traitoib, upon i.-v dis«’v>v .*rv- r.ifd whatcreilit I 
to be gaven. li:.d ui the Ifou-.e -•! Coin!UOie> ; will that be 

Vuiti, Good my lord, if ibis had ;;ot 1 i tnidenc-, priy 1113^ h)*d 
true, \ihich was sworn by witnesses that had L. C. J. \ u ^'' 1 * out; if 3011 will prodi'ce 
discovered the Plot, wli-; sliouid these tnen ! r.rry oi;f*tha» \ on told tl-'.s i,> hci’i.e !iic pnblui 
appear to suborn witnesses (jin<! they Imvc rv, line. may!. evuL-nce su.di O', it is, 

been convicted of siiininiation, and cndcjivmu'. 'tnd i.i olica aho.vcd : h'lt wliat ihc boiiNC of 
in«r) to baffle the disco’, ery, particularly as.? (;oi;uno'is did r.pc.u the disco, cry, that is not 
ju.slietj C(.dfrcy\s death. :* any oviuuiice :ii uh. 

L.C.J. lUr. 0 !iU.s, ! must keep you to tJ.<v.s. '111111.103 lord, sujino'.i ! can prove, 
evidence that is proper ; wc are upon our oalhs t\\ li 1 ';;ue an (‘avl, aiul timely account to any 
to g’o ai'cordjijg to iaw, and tin* jnrv?^ are ujruj ' t l ilu liou^e of iiords ol this conspiiacy, and 
their oiUii.s to ny ihi■: eau.se aceorJing to (!io | di.! uequeiut thoiri v, ills the coii'.iiih ni . 4 pnl as 
evidjKL'i*; and wc are bound to g'lve them this uarf ei’ it; J de.drc ;<» i.iow uiji l.'.t r in pro¬ 
advice in point of law . that nothing’must wcig'Ii, | uuemg any of those lonL, i shad that 
or hue a.-jy co.isiderutioii with them, that you • whicii is cvidi nce/ 

oilhr, if it be not legal and proper cvidoucc. If 1 L. C. J. Caii vvhomy'si "..'I th d 3011 told 
you can say an.I prove, that any oi‘ the wit- ! any thing to, that is a soi’t ol' ev: ' riUe, 1 tell 
iiess< fi iluU have been produced thk dayagairisl ! you. 

>' 0 u have been tampered .with ; or ihat they * Oufes. Then I c'dI ;iiy lor^l of Devonshire, 
Isavc tauijicred with any of the former evidence, * L. C. J. Here is niy li:rd of Devonshire, 

that is a good evidence against them; but it! Oulvs. My lord, 1 beg-\ our jiardon tor ibo 

must not be by any lueaas admitted, that the ■ trouble 1 put your lordsluj) to; hot your lord- 
time of the court be taken up, or the jury in- | «bip sets the iiocC'^'ity of it: it is for ilic justi- 
yeig'led by that wiiich has uot a naturaf ten- j iication of the truth, to whicii I will give my 
deocy to the business before us. blood for a seal, if 1 be called to it. 

Oates. But if your lordship please, this con- ( L. C. J. iBy loid of Devonshire, your lord- 
sult in April 1678, was discuvered to the . ship must be sworn.* [Which via.s done.J 
House of Common.s, among the other parts of I Oates. Will your lordship please to ju*(juaint 
the discovery of the treasons of several noble- | the court and the jury (your lordship being at 
men and gentlemen : now upon the discovery | that time a member oi "the Coiiiiiions House) 
of Uie Plot, I desire that I might give in proof what account 1 gave there of this particular 
the procoediugs oflheilouseof Commous. consult (to keep to that point that is here in 
Z. C. J. No, no, y^oii cannot. question) he ore the court this tbiy, and with 

XkUes. Pray, my lord, is not the Journal of ' vvliat credit 1 was received in all these parlia- 
tlie House of Cotuinoiis evidence :* ments; for my credit and the credit of the 

•L. C. X No, w e say it is nut at all. pailiain(*nt i.s now in question. 

Oaies. Is ihat the, opinion of the whole ihiirl tA'Devonshire. My lord, all I can say 
court, my lord I* to it is this; you, Mr. Oates, gave u long ao- 

L. C. X. Yes, undoubtedly, there is'noqucs- count of a consult and conspiracy among tlie 

tk>n of it. ' ——— ---- - -- 

Oates. Is any record of the House of Lords * See lord iStatford's Case, vol. 7 , p. 1458, 
evidence ? and the pa.ssages referred to in the Note 

£. C. X. Yes, 1 tail you it is, and that be- there. 
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.Tcsuits: but I cannot remember any parti¬ 
cular, it is so longf a»o. 

L. C. J. Evcrv body knoM s this, you {jave 
a lonyf Marralivo in to tlie House of Coiiirnons 
and House of Lords too. 

Oates Ay, and it was a true one; but rny 
lord of Devonsbire, I desire your lordship would 
be pleased to give the couit and llie jury an 
accouQt, witli vvlial credit 1 Avas received in 
tliose three parliaments your lordship sat as 
member in. 

K. ol* Devom.hirc, I remember that Ihc two 
WeHtrninster]jaili:iiitents after the l-.oug Tarlia- 
nieril, were so s:i''i‘.!ie<l witli the discovery, that 
they passed a \ oie in the House of Com¬ 
mons— 

^ L. C ../. The Votes of the Houcc of Com- 
iiioiis are no tnideiue a« all. 

Oates. Tiiey sliew vvlial ojiiiiioii the parlia- 
incMt was of. 

L. C. J. M»nv V''oles that have been made 

late, I ho|»e will neither be evidenceihi. nor 

pul ill (jjv' ‘iiv again.* 

E. oi‘ IJ, \ i)iistnrr. M\ lord, it is v.ell known 
to pH ilie woiiii I tic vote I s|; >jik (d‘. 

J. Nay, my loni, I speak not to your 
lord.ship ; for vve all know those voit.,, lit;-! 1 
speak of were not accor/iing- lo ^ < 'w 
mind: but we only s^!y thus in genera!, that 
l^v•calIse the ilouse of Ca}inniuns cannot give 
an oath,I' tlieivfjre w hat is done there, is not 
an ovidenee here, or in any court of record. 

Oates. iJiii, my lord, (hat 1 must urge ; I 
tie ptn eeive that in the time of parliament, and 
dtiiiiig lin* silling of the House of Commons, 
votes liavi! hern hronglit in as bars to the jiro- 
cccding.s of inl’criar courrs; and this court does 
not look upon itself as superior to the gn>;it 
court of parliameut: and then ii* they may be 
brought- 

].. C. J. Which they cannot he, nor never 
w ere, nor I am sure ought to be ; nor I hope 
never w'ill be as long as there is any justice in 
the nation. 

Oates. Jiiit, my lord, 3^11 will allow the Re¬ 
cords of the House of Lords to he evidence? 

L. C. J. Yes, 1 tell you, I will, and lor that 
reason, becau.'^e they are Uccords oat of a 
Court of Record ; an order ol* Court-Baron is 
no evidcnct', because it is no Court of Record ; 
but a Jiidgiuciit of a C«iurt-Lect is evidence, 
because il is a Court of Record; and there's the 
difference. 

Oates. My lord, I call in the next place my 
lord of Anglesey, if he be in court. 

L. C. J. No, he is not here. 

Oates, Pray, 'will you give me leave to call 
my Lord Keeper then ? 

L. C. J. Wee in the Court of Clianccry, 
whether my Lord Keeper be there. 

* See Peake’s Compendium of the Law ol' 
Evidence, ch. 2, s. 3 . \ 

f Sec Ilatsell's ‘ Precedents of Proceedings 
in the House of Commons,’ &c. vol. 2 , title, 
Whether the House of Commons A:an ad- 
imoisteranUaUi? 


Cryer. No my lord, he is not; he’s gone. 

Oates. He was subpoena'd, my lo* d, and 1 
can have affidavit made of it: he was a mate¬ 
rial witness for me. 

L. C. J. 1 cannot help it; he is not here. 

Oates. I*ray call my Lord Chief Baron.* 

L. C. J. Go one of you into the Exchequer, 
and sec if my Loid Cliicf Baron be there, and. 
tell him, J^Ir. Oates calls for liim as a witness. 

Oates. And Mr. Justice Levinz. 

Crt/er. The courts are both up and they 
are all gone. 

Oates. They were subpoena’d, F am sure, to be 
here; well, go and see, whether they are or no. 

L. C. J. In the mean time do you call soidO 
other witues^>es. 

Oates. 1 <*all my lord chid'justice .Tones. 

J 4 . C. J. I’he crycr is gone to look for the 
judges. 

Oates. Then I call my lord of Clare. 

L. C. J. Here is rny lord of Clare. 

Ivai l of C/erc. My lord, I can remember 
it is so long time .ago. 

L. C. J. My lord of Clai*' says, he can rc- 
i> in liber noihing. 

(hies, I only cal' my lord of Clare lo ask 
him one question, whi^u 1 hope his lordship 
w ill renioinbcr. 

L. C.* J. Swear my lord of Clare. [Which 
was done]. W ell, w iiat is it you ask luy lord ? 

(hies. My lord of tHare, the question I 
would i^sk your lord* !up is, with what credit I 
was i-occivcd in tlie House of Lords upon my 
(liscovejy ; .and that you will to the best of 
your memory, give my lord and the jury an 
account, bow the House of IV'Crs proceeded 
upon itiy evidence ? 

Earl of C/arc. Truly, my lord, I cannot 
give any au'^umt, it is d so Tong standing. 

Oaies. It is a great while ago, my lord, and 
therefore it is hard measure, that 1 must be 
bp’uglif to this trial so long after. 

J-. C. J. If it be a long time, we cannot 
h*cl[> it: we cannot force people to prosecute 
stKincr than they will do. 

Oates. 1 desire Mr. Raron Gregory may be 
called. 

L. C. J, He is not here, but see and call my 
brother Gregory; 1 hear they are all together 
in the Treasurer. 

Oates. Then I call Mr. William 8 ,'|'that waf 
Speaker of the House of Commons. 

L. C. J. Here is Mr. Williams. [He wao 
SWOrn.] 

Oates, f desire, Mr. Williams, because you 
were then Speaker of the Commons House of 
Parliament, you would be pleased to tell what 
you remember concerning the credit I received 
III that parliament, in which you were i^neaker, 
mxm the discovery I made cTf the Popisti Plot; 
and particularly as to the consult of jesiiits to 
kill the Jate king in the month of April 1678, 

* William Montagu. 

f Sec the Proceedings against him for di¬ 
recting the Publication of Daagerfield’s Nkr- 
vativc, A.D, 1080. 
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Mr. WilUams, My lord, my memory is 
^evor very good; but cAjiecibiry in a case that 
if at such a distance of -time, and which con- 
fists of so many particulars as this, 1 mean 
Mr. Oates’s discovery. Hnt this, rny Jord, I 
do-remember ^ he whs exaniioed at the bar of 
the House of Commons, and gave a long ac- 
aoillit; but it is more than any man can do, to 
ten every paiticular that is said in that Llonse. 

Z, C. J. Vfas he upon his oath, Mr. Wil-' 
lUms, at the har of the House of Commons 1 * 

Mr. IVillimns. My lord, he was as other 
men are, that are examined in the House of 
ComieoiiB. 

* L. C. J. We all know it could not he upon 
oath, they have not power to give an oath. 

Mr. Willmms, What reputation he w as of, 
I cannot say so W'ell, as what their proceedings 
did testify. 

L. C. J. Nor in case they did believe him 
never so mncli, is it any thing to this question ; 
which is, whether be swore true or false at 
Ireland’s Trial ? • 

Mr. Williams, My lord, w'hcn a person is 
brought to the bar, there to be a witness in any 
cause, every body is silent, and the w itness i's 
heard what he lias to say 3 and so was Mr. 
Oates. When he had done, he withdrew; hnt 
wbat the opmion of the House was upon it, I 
must stibmit to their Votes and llesoliulonb'. 

L.C.J. Which, you know, Mr. Williams, 
are no evidence. 

Mr. Williams. Tliat 1 must submit to the 
court. 

Oaits. I desire my lord of Clare wonid h«^ 
pleased to tell, if he rememljerb, what crclu 
the House of Lords gn\e me upon my dis¬ 
covery. 

K. of Clare, My lord, I dc* not well hear 
Mr. Oates’s question. 

Gales. My lord, iny question i.s this, M hen 
I was brouglU to the ijav of the Loids House, 
whether 1 did not receive tlie thunks of the 
Lords House for my disco\ery ? 

, £. of Clare. Truly, .Sir, at the iK^giiming 
of the irweovery ol* tne Popish Plot 1 was not 
in town, nor in the Hemse. 

' L.C.J. Blit now, Mr. Oates, f hope yo.i 
ave satisfied by the answer that is by 

your own witnes-;, that what is done in the 
House of Cocninoiis is no evidence; and I 
would have you ivtncmljer that is the rciiKon of 
it, because they are no Court of iic‘conl,* 
and liecause they cannot so much as give 
an oath. 

Oates. My lord, I see my lord of Hunting¬ 
don is licie; a;id thougli i did ind subpoena 
bit lordsinp, nor designed to have tiou!>lod him. 
yet being nere, \ desire his lord.s!i!p would give 
on account what credit 1 had in tlie House oi' 
Lords upon my discovery. 


t ♦ See in this Collection 0 Note to tlie Case 
, of Sliirley and Fagg, tol. 6 , n. 1131. Mr. 
Hatsell, roL c. 4, states a doubt whether the 
Commons Journals arc public Records. 
a Note to Fitzbarris’t Case, ?oK B, p. 236. 


L. C. /. Swear my lord of Huntingdoiu 
[Which was done.] 

Earl of Huntingdon. I do believe, iny lord, 
Mr. Oates’s discovery found a good reception iu 
the House of Lords; but it was grounded upon 
the opinion, that what he said was true, and-tnat 
he was an honest man ; for so tlie House then 
accounted him to be: and upon tliis it waa 
their lordships »ve credit to his testimony. 
And iiideed had the matter been ti ne, it was of 
high importance to have it thoroughly exi* 
mined: But since that time it being iim|uirent 
there were so many and great coiitramctions, 
falsities, and perjuries in his evidence, upon 
which so much innocent blood hath been shed; 
1 believe a m-eatniany persons who were con¬ 
cerned in the trials of those unfoninatc men, 
arc heartily afflicted and sorry for their sltare 
in it: And 1 do bedieve mi.st "of the House of 
Peers have altered ihcir opinion, as to this 
man’s credit; and look upon his evidence, as I 
do, to be very false.* 

L. C. J. 1>«) you hear him, Mr. Oates ? 

Outrs. \o, my lord, 1 donotxery well. 

L. C. J. Tlicu,iny lord of Huntingdon, turn 
your face to th" jury ; and say what yon said 
to us o\cr again. [VVliich his lordship did to 
the same effect.] 

Oates. Very well, luy lord. 

Just. Williins. There'syonr credit witli the 
Hous(‘ ol ijords, Mr. i)av rf. 

Oulc^. My lord, I culle d you in to answer 
my question, aslo soincwhui lliat is past, and 
not to C'lvo ^ our judgmeiU how you arc itieliucd 
to believe now, 

L. C. J. ^ay, but with your favour, it was 
to declare whui opinion the House of Lords had 
of you; and he says very well, and lli.it this is 
in iraih the saino answe r that must he given 
for the j'ldj,.' 5 and ti'« juries ili-.a irit-d the j>co- 
pJ*' upoi your fcvi.kiice. S;fy:, n.y lord of 
at first truly 1 uV.: Inlarive Mr, 
Hates did swi: ;r ti*uc, and hc; hrd credit with 
iiu*, iiiid HO he had with othci'^i; bid now upon 
iurilK-r examination ini ^ a:ul in pr jc f.-'i 

of lime «}i.sc‘oveiies have hocn luaie of :lic truth, 
aixS that w iiat hc swore i.s ; so that mw 1 
helic\o in iny coDscicnce Ik .s actually for¬ 
sworn, and has drawn innocent blood u{>on tii*: 
nation; and nobody will believe a word hc 
says. 

0«tcs. Well, my lord, 1 have done with my 
lord of IJuriiingdoti. 

Just. V/itiiias, And he has done with you, 
as I perceive. 

L. C. J. Yes, truly, melhirJ;s ye shake 
hand.s, and part very fairly. 

Jnst. Hotldwny.* TIhtc's my lord ebief 
baron ; what say you to him, Mr. Oates ? 

L. C. J. Is my lord chief baron sworn? 

Cr^er. Yes, my lord, he is. 

L. C. J. Then what da yOu ask him ? 

Oates. My lord, ] called yot)r lordship; be¬ 
cause your lordstiip sat as a oommissiouer of 
Oyer and Terminer in the Old-Bailey, at Ire¬ 
land, VVliitebread and Latighurn’s trt^l and 
that wiiiah 1 call your iordiMup for, is to give 
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^ Accouatlci my lord and the jary, of the sa- 
tii^otion your lordship received conceminif tl^ 
Eiloew and fairness of .the evidence tiien deli¬ 
vered me ip those trials* 

Z. V. Baron, My lord, 1 cannot charge my 
Qketno^ with it. 

L, €• X He says he cannot remember. 

X. C. Baron, >io, not in particular; but in 
general 1 remember there were a great many 
persons that gave evidence in those trials on 
the one side and the other: There were a great 
many persons that came from fcit. Omers, that 

S tve-evldenec there of Mr. Oates being at St. 
mers, when he said he Was in town. 

Oaies, And what credit were they of, at that 
time, pray, my lord? 

L, C. Baron, 1 think they w'cre persons of 
very ^od credit; they were gentlemen of 
good tarailics, many of them. 

Oates, Did the jury believe them at that 
lime.^ 

L, C. Baron. I cannot tell what tlie Jury did. 
L. C. J. Nor is it any matter at ail what they 
did: But I ask ^ou, iiiy lord, but one question : 
Have you heard this evidence tliat has been , 
given here to day ? i 

L. C. Baron. No, iny lord, I have not. 

L. C, X If you had, 1 would then have ask¬ 
ed you, whether you believe him now or not ? 

L, C. Bar on. Truly, my lonl, T nc\ cr had 
any great laith in him, 1 do assure you, as to 
myself. 

Just. Wtthtns. You hear what he says, Mr. 
Oates; you had never any great credit with 
him. 

Oates. My lord, 1 am not at all concerned at 
this; 1 value myself more 4 ]pon my own inno- 
cency and integrity, than any man’s good or 
bad opinion whatsoever. 

L. C. J. Ay, your inuocoacy is very great! 
Oates. Then, my lord, 1 will conclude iny 
evidence. 

Alt, Gen. My lord, liefore Mr. Oates goes 
to sum up his evidence,, we ba\e some other 
evidence to give. 

L. C. X >Vhat say you, Mr. Oates? Will 
you call any other wituesses to this point ? 

Oates. My lord, if they bring any other evi¬ 
dence, 1 hope 1 may have my turn to an¬ 
swer it. 

L. C. X Ay, truly, if they bring any new 
evidence tliat you have not applied to already, 
God forlad that you should not be heard ; but 
if it only gives an answer to the evidence that 
has been given, then you must not retort on 
them; for they are to have the last word: but 
it is not fit withal, that you should he denied 
any thing that is necessary or really of ad\aii- 
tage to yom 

Oates, If they offer any new evidence to my 
disreputation, the question is, whether 1 may 
have a tiino allotted me to make my defence 
against that evidence ? 

L. C. X '"Ay, ay, in God’s name, by all 
means. ’ 

Att, Oen. This is the usual method of pro¬ 
ceedings ; but I would know if Mr. Oates has 

VOL. Xp 


any^more witnesses to examine to this pointf 
that he has exatnined to already ? 

Oates, My lord, I think 1 have no furtbsc . 
evidence at present, till 1 bear what they fui> w 
ther say. ^ 

Ait, Crcn.‘ Then may it please your I'ordsUp,, 
and you geotleaieu ’of the jury- 

Oates. I hope when your lordship sums up 
the evidence, you’ll remeinbcar what has been 
' said by the witnesses. 

L. C, X You may assure yourself!! 1 will 
remember whatsoever has be^ said on the 
one side and t’other, as near as 1 can: the gen¬ 
tlemen of the jury are men of iinc^rstanmngt 
and I see tliey take notes, and I’ll give tnom all' 
the assistance 1 can. 

Oates. Truly, my lord,! have some more 
witnesses to the same purpose, if your lordship 
please to spare time to hear them. 

L. C. X Ay, ay, we sit here to hear the wit¬ 
nesses, call whom you will. 

Oates. Is my lord Lovelace here? 

L, C, X I cannot tell, I do not see him here ; 
but you did call my lu'other Gregory, there ha 
is, what say you to him ? 

Oates, Mr. Baron Gregory was Speaker of 
the House of Commons lu one of tlie West* 
minster parliaments. 

L, C. J, Swear my brother Gregory* 

[^Which was doim.] 

Oates. 1 desire your honour would be plm- 
ed to give this court and the jury an account, 
you being Speaker of the House of Cominhns, 
what credit I received theic in that House upou 
my discovery of the pojiish plot? 

Bar. Gregory . My lord, that is a pretty ge¬ 
neral question, it is nut possible for me to re¬ 
member the proceedings in the House of Com** 
roons so long ago. 

L. C. J, But, brother, 1 tell you what he 
means by it: he would have you to answer 
this question, whether he was of* good credit iu 
the House of Commons, or not? 

Bar. Gregory. 1 know not what answer to 
make about the credit he there had; any mem¬ 
ber of the House of Commons may give as 
good and better an account in that matter than 
1; and truly 1 do not remember that Mr. Oates 
was before the bar of the House when 1 was 
Speaker: I believe it was before I was Speaker, 
that he was examined at the Commons bar. 

L. C. X Well, he can remember nothing 
of it. 

Oates. Is my lord Lovelace there ? 

Cryer. He has been called, but be is not 
here. 

Oates. Call my lord of Stamford. 

Cryer. He is not here. 

Oates. Cali sir Francis Winningtou. 

Cryer. Hois not here. 

Oates. Call Silas Titus, esq. 

Cryer. He is not hero. 

Oates. Call sir George Treby* 

Cryer. He is not here. 

Oates. Call sir Francis Pemberton t these 
hare been^all subpoena’d. 

Cryer, H« is not here. 

4F 
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Oates. Id my lord bisbop of London ? * 

L. C, J. Here is my lord bishop of London, 
pray swear my lord bishot) ^f London. 

[Which was done.] 

Oates. I 4>eg your lorilsliip, if )Oii can, 
would give an account of your remembrance 
in this matter : your lordship was often in coin- 
'Oiittees of the Mouse of Peers about this busi¬ 
ness, and from first to last you were in the com¬ 
mittee for further examination of the popish 
plot; and you were not only of the committee, 
but you also sat as a (mron in the House. I 
humbly beg yoUr loi'dship would please to tell, 
ds far^s peon can charge your memory, wliat 
reputnion 1 had in the House of Lords, where 
1 was upon my oath ; and in particular, whe¬ 
ther your lordship remembc' s that 1 received 
tlie thanks of the House for the service 1 had 
done for the king and kingdom in the disco¬ 
very. 

Just. Holloway. It is a long question, my 
lord. 

L. B. of London. It is so, my lord ; but my 
answer will lie very short: for it is a very little 
1 can remember after so great a distance of 
time, and the transactions ha^ e been public; 
nor can I acquaint the court with any thing, 
but what is known ali*eady ; and that is this, 1 
remember that the plot was discovered by him, 
and bis-discovery was received as evidence at 
the bar of the itnuse of Lonis, and believed, 
and the thanks of the House were given Inm at 
that time for it. 

L. C. J. There’s sir George Trehy; what 
do you ask him ? But first let him be sworn. 

[Which was done.] 

Oates. Pray be pleased to ask sir George 
Tjeby, who was chairman of the committee of 
secrecy, and was manager in tlic trial of the 
lord viscount Stafford, that he will be pleased 
to tell what credit 1 Lad in both houses upon 
that trial. 

L. C. J. I told you lieforc, you must iii^ge 
nothing of that trial, unless you have the re¬ 
cord here. 

Oates. Then, my lord, I desire sir George 
may give an account what he knows of the 
correspondencies between Mr. Coleman and 
the of Rome. 

L. C. J. No, that will not be any evidence 
at all in this case; tor that is nut at all here in 
question. 

Oates. Then, luy lord, I desire sir Geoi'ge 
Trehy may speak what he knows of my ^nredit 
in the House of Coinmous. 

L. C.' J. Ay, what says be to that ? 

Sir C. Treby. My loni, 1 can answer for 
nothing but my own judgment; 1 cannot tell 
what credit he had with any particular mem¬ 
ber of the House of Commons; [ do remember, 
indeed, he was there several times at the bur, 
but not upon oath, but as others usually are 
there: and eouoerniog the discovery, there was 
a vote all the kingdom Jtnows of that they were 
' ‘ - - ' 

*'Dr. Henry Cpmpton, see in this Collec- 
ion the Pi*oc€edings ogaiitst liim, a. d. Id 8 (i. 


satisfied there was a plot, but whether that 
vote was grounded altogether upon his evi¬ 
dence, or how tor upon bis evidence 1 cannot 
fell, nor what any man thought of it besides 
my self, 

'^Oates. 1 desire Mr. Serj. Pemberton miglat 
he called again.— Cryer. Ho is not here. 

Oates. Then pray call sir William DolbHi. 

Cryer, He is not here neither. 

Oates. Then 1 call sir Edward Atkins. 

Cryer. He is not here- 

Oates. Call Mr. Richard White. 

Cryer. He is not here. 

Oates. My lord, these were all subpoena’d, 
hut they wdl not come; they are frighted 
away. 

L. C. J. We know nothing of that, they 
may come if they will. 

Oates. Call Mr. Thomas Cox. 

Cryer. He is not licrc; hut here is Mr. 
White. 

Oates. I pray he may be sworn. [Which 
was done.] I desired to know of him, whether 
he were not a jiiry-nian upon the Uials of Ire¬ 
land and Whitebread i 

White. No, 1 was not. 

' Oates. Then 1 am mistaken; 1 beg your 
pardon for this trouble. 

L.C.J. Well, there is my brother Dolben 
cniiic now. What say you to him i* Swear my 
brother Dolbeti. [Which was done.] 

Oa/cs. May it please yon, sir W jlliam Dol- 
hen, you sat as a judge upon the Trials of Mr. 
Ireland, Mr. W'hltehread, and Mr. Langhorn ; 
and I call you, sir William Dolben, to give an 
account to my lord and the jury, whut credit 
my evidence had at those trials, and how the 
jury was satisfied with it. 
j i. C. J. There is the verdict, man, that 
finds the persons you speak of, guilty. 

Oates. If that he evidence enough, 1 am sa¬ 
tisfied, my lord. 

L. C. J. Is not that better than his opinion 
to shew how the jury was satisfied ? Ay, cer¬ 
tainly ; better than the opinion of all the twelve 
judges for that point; they would not have con- 
victdl them except they had been satisfied 
with the c\ idence. 

Sir IV. Dolben. Huveyou done with me, Sir? 

Oates. I have,.Sir. 

L. C. J. Have you called all your witnesses, 
or will you call any more. 

Oates. No, my lord, I will call no more at 
j^rcsent. > 

Att. Gen. Then, iny lord, we will go on 
with another part of our evidence. Gentlemen, 
you see Dr. Oates, to support his credit, has 
given two sorts of evidence; the one is, some 
leiords of trials at the Old-Bailey, wherein ho 
had the good hap to be believed; the other is, 
several noble persons, and other gentlemen as 
to toe credit he has had given to his evidence 
before. What they have said 1 shall not m^- 
dle with at all at this time, but leave the obser¬ 
vations that are to be made thereupon,.tTlI wo 
come to sura up the evidence for the king. 
But as to the first parbof bis evidence, that ii* 
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•s ta the records produced, and the verdicts 
therein given, and the opinions of thejudgCM, we 
have this to say in point of evidence as an an¬ 
swer. First, w'e snail produce to you several 
records, wherein lie has not been believed ; as 
that of sir George VVak(*iitau, and itiy lord 
Castlemain : and not only so, but we shall ac¬ 
tually prove that he was perjured in them ; 
that what he swore against them was utterly 
false, and you will hear this was not the first 
time that he had sworn false; for in an accusa¬ 
tion that he gave at a trial at Hastings, we shall 
prove he swore buggery upon a person, which 
was proved false. 

-Oates, Can you produce any such record, 
Mr. Attorney 1'— All. Gen. Yes, we shall. 

L, C. J. Do not interrupt the king’s coun¬ 
sel ; let tlicm go on ; you shall be heard quietly 
in your time. 

Mr. Hanses. Nay, Mr. Oates need not be so 
hasty as to ask for the records, by degrees we 
shall produce records enough against him. 

Att. Gen. >Ve shall prove also by the Jour¬ 
nals of the IaOihIs House, that he did forswear 
himself; for after he had there made a long 
narrative of the plot, being asked, whether he 
had any move to acA:use than those persons 
that he liad named, ami this upon his oath; 
he did thei’e swear that he had no more persons 
to accuse. « 

Oates. That were members of that House, 
it was. 

* L. C. J. Sir, you mustbe quiet till they have 
done. 

Alt. Gen. But soon after he bethought 
himself, and accuses the queen and his royal 
higbiicss the duke, our now present sovereign, 
of being in (he plot. 

Oates. Wbat plot did I accuse them of? 

L. C. J. Nay, you must sit down and be 
quiet; how now, will you not let the king’s 
counsel speak ? You were heard quietly, and 
so shall they lie too. 

Oates. Well, my lord, 1 will be quiet. • 

Att. Gen. These things, my lord, will shew 
what credit be, was of at that time. Another 
tiling we say to these records, is tliis ; tiierc 
were two other witnesses, Mr. Clay, and Mr. 
Bmitb, besides those that were now produced, 
which were the home-witnesses, that did po¬ 
sitively swear, that in April and May 1678, 
Oates was here in town ; he did then indeed 
make use of those other canting witnesses, lor I 
cannot call them any otherwise, that beat so 
about the bush, and speak of uncertainties, and 
contradict one another; but those that 1 name 
Clay and Smith, M'ere home-witnesses; and 
there lay thecredit.of his being in town, when 
tlie witnesses, which came from St. Diners, 
lay he was beyond sea. 

Oatee. My lord, 1 beg 1 may ask one thing; 
whether my lord bishop of Londou be there 
still. 

JL. C. X No, my lord of London is gone. 

Oates. 1 am sorry for it, because he could 
have given an aooount of this Bmith, for he 
knows bimA 


L. C. J.l' cannot help it, you should have 
desir^ him to litay while he was here; go on, 
Mr. Attorney. 

Att. Gen. 1 will, my lord; and this which 
I am going to say, as an answer to his evidence, 
will give a full answer to that other objection 
which ho made; which was, what was the 
reason, when he had given such an evidence 
so long ago, it should be delayeil so long ere it 
was prosecuted. I’Jl give your lordship a rea¬ 
son, and a satisfactory one: Till those dis¬ 
coveries were made that have lately been made, 
the evidence these witnesses gave, carried a 
probability oftruth in it; and sir Kicbard Barker 
himself added his testimony to it, thoAgh Jiw 
docs not think fit now to come and confirm it: 

I say hitherto it had some semblance of truth, 
and so did balance the other testimony of them 
tliat came from St. Omers. But when we had 
tUscovered that it could he testified hy twenty 
persons, that bad not lieen at any of the former 
trials, that he was certainly all that time at St. 
Omers; and when we had discovered the tam¬ 
pering and practiees of Mr. Oates, in suborning 
these witnesses to swear as corruptly as lie 
swore at first, which we shall shew you pal¬ 
pably to be true that he did so; that gave w 
encouragement to go on to make enquiry intb 
the matter *. but this was not discover!^ till 
half a year ago, or thereabouts. Now. as to 
one of those witnesses, that is, Mr. Clay, the 
case irnmds thus: indeed I expected he would 
have brought the same witnesses he did then, 
for 1 presume they are all about town, but he 
has not thought fit to do that: this Clay was 
then a priest, and a prisoner in the Gate H )u.se 
for that very reason, as being accused for being 
a Romish priest. While he ivas there a pri¬ 
soner, Mr. Oates comes and threatens him, and 
solicits him to swear that he was here in town 
in May 1678, that he might be provided 
with proof against what the boys of St. 
Omers (as he caHed them) would come to 
testify'; and threatened him, if he did. not, be 
would hang him, for he could swear him to be 
a priest; and this was about three or four 
days tiefore the trial of the five Jesuits: at 
length they came to a- bargain and agreement, 
as. you will hear, tliat he should come and 
swear this; when Mr. Dales cannot pretend 
tliat the evidence of Clay was known at all by 
any of the coinmlitoes that were concerned in 
the management of his discovery; or that he 
was so much as thought of for a witness. ' But 
we shall prove how it came to pass ; and I be¬ 
lieve, if Mr. Oates would call him now, (as 1 do 
not question he knows where to have him) Clay 
would not he so hardy now as to affirm his 
former testimony. Then as for Mr. SiiiitJi, his 
case stands thus: Mr. Oates had sworn liim 
into the plot, as you drill find in his narrative 
that he s^ve in upon oath, whidi is qien re¬ 
cord, and enterad ip the journal of the Lords* 
House. He was a schoolmaster in Islington, 
and Qat^ swears high-treason against him, 
and thereupon warrants went out to tqke this 
Smith, and Mr. Oates was very viofent in tba 
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of him but t3Vo or three dayis before the 
trial: and then, urben all these witnesses from 
fit. Omers were come, os he knew very well, 
he was in aoroe doubt his desig:n would have 
failetl, and then doe^ he prevail with Smith to 
beconitt a witness ibr him. And it is evident he 
did tamper with him, for that which was done 
by him at that time: for now he gives him 
tmder hist hand (to shew the impudence as well 
as villainy of the man, as it has been evident 
enough in all his carriage) a paper that sliould 
give him authority to go free from all process 
and arrests upon any w'orrants; and this pro¬ 
tection- under Mr. Oates's hand, iS directed to 
all the king’s utlicers, thereby comniauding 
them to take notice that this Mr. Smith, whom 
before he had accused of being in the plot, was 
an honest man, and employed in great service 
for the king at that time. This patier, when 
produced, will shew the time when it was made; 
and then it will appear, that two days alter Smith 
comes and, swears, that he dined with him the 
first Monday in May 1678. This was what 
fimith swore then ; and upon my mentioning of 
this practice, if he have any shame in him, it 
must put him in some confusion; for we are 
prepared to prove by undeniable testimony, 
that Mr. Oates did not dine with this Mr. 
fimith that day ; we shall prove it by the whole 
family: but the first time ever Mr. Oates came 
there, was in July after, when he came into 
JSngland from St. Omers, which these witnesses 
fiay, was the latter end of June. Then it was 
that he was with Mr. Smi^, and caitie to his 
«bouse, and not before. And we shall prove by 
several witnesses, tliat upon the question being 
asked of Mr. Smith, huw he came to testify 
such a thinp;; his answer was, 1 must have 
di^ for it, if 1 had not done it; it was only a 
mistake in point of time: but he tbreateneil 
me, and so did some otliers, too, that he would 
Viave me handed ibr being in the plot, if I did 
not comply with him, and swear this for him. 
My lord, 1 shall offer tliia evidence that 1 have 
opened, and then 1 hope we shall satisfy the 
jury, and all that hear his trial, that be is one 
of the most notorious villains that lives upon 
ilie earth; to be sure that ever w as known in 
this kingdom. 

Sol. Gen, First, my lord, we will produce 
our records: where is the record of sir George 
Wakemau 7 

Mr. Swift, This is the record of sir George 
Wakeman, and this is a true copy; I exa^ 
mined it. 

Sol, Gen, Pray, sir Samuel Astry, read a 
Wrord or two of it. 

^ Cl* ^ Cr, Here is an indictment against 
mr 'George Wakemau for high-treason; he 
pleaded not guilty; and here is an acquittal by 
the jmy. 

He bcii^ acquitted, 1 deshre he 
may be sworn. [Which was done.] 

Sol, Pray^ sir George Wakeman, was 
Mr. Oatessworn ngauist you at the trial P 
Sir (f. HUtkmnn, Yes, Mr. Solidtori he 
Wis. 
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8(d, Gen, Do you remember what be sWoie 
against you at that trial P 

Sir G, Wakeman, Yes, I do, Sir. 

Sol, Gen, Was that true tliat he swore, by 
the oath you have taken ? 

OaUe, Is that a fair question ? 1 desire the 
opinion of the court. 

i. C.J. Ay! WhynotP 

Oafe.v. He was legally accused ; he cannot 
swear himself off. 

L, C, J, But he is legally acquitted too ; we 
have a record for that here. 

Oates, Ay, my loi*d, he was acquitted; it if 
well known how. 

Sol, Gen. Come, Sir, was that he swore 
against you at your tiial true ? 

L, C. J. What do you say, *Sir? 

Sir G. Wakeman. It was false upon my 
oath, my lord. 

- Sol. Uen. What particulars did he sweat 
against yon ? 

Mr. Pollexfcn. Ay, pray tell the particulars 
as near as you can, what he swore against 
you. 

Sir G. Wakeman. My lord, if your lordship 
please, 1 will give a little account what he 
swore against me before the king and council. 

Sol. Gen, That will not do, sir George 
Wakeman ; we do not ask you that. 

L, C. J, No, it must be ouly the evidence 
that was given upon this acquittal, whit h is the 
record here produced before us; what did he 
swear against you then P 

Sir G. Wakeman. He swore at that trial, as 
near as 1 can remember, that 1 imdertotik for a 
certain sum of money, 15,000/. as 1 think it 
was, to poison the king, and 1 was to do it by 
the means of the queen. 1 was to provide this 
oison for her, and she was to give it to the 
ing. This lie swore at my ti-ial, which God 
forbid it should be true; nothing can be. more 
fake. 

L. C, J. I ask you by the oath you have 
taken, you are now acquitted, and so in no 
danger; and being upon your oath, ought to 
speak the truth, without malice or ill-will to 
him that did accuse you; was that he swore 
true or false ? 

Sir G. Wakeman. False, false, ujion my oath ; 
1 speak it without any malice against tne man 
in the world. 

Att, Gen, Then swear my lord Castlemaio. 
[Which was done.] 

Sir G. Wakman..My lord* I will be bound 
to make it appear, that all he swore against me 
was false. * 

Att, Gen. And so was it he swore against 
my lord Castiemain, and others that were ac¬ 
quitted, at the same time with sir George 
Wakeman. 

Sol. Gen. First, read the record of my lord 
Gastlemain’s acquittal. 

G/. of Cr, Here is the very record itself; it 
was in this court my lord Castiemain was in¬ 
dicted of high-treason, and tried and> acquitted. 

Att, Oen, My lord Castlemoin, pray what 
did Oates swear against you at your trial 9 
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And pray tell the court, whether that was true, 
or false. 

Earl of Cmtlemain, My lord, as near as 1 
remember, Mr. Oates did swear at my trial, 
that he met me in Lincoln’s-lnn-Fields, and 
that he went with me somewhere to Mr. Feii> 
wick’s chamber in Duke-Street in Covent- 
Gainien, where he said I did talk a great deal 
of treason, and a {p^t discourse of that kind 
he said there w'as, and he swore that 1 was in 
aereral cabals in relation to the king’s death. 
1 was afterwards acquitted by the jury that 
tried me, as appears by the recortl; and here 
1 do declare, us in the presence of God, and 
with all the imprecations of divine vengeance 
to fall upon me, if 1 sneak any thing but the 
truth, that not only tliat which he swore was 
false, but tliat 1 never had any thoughts in ray 
heart, much less did ever declare in niy words, 
of any injury or hurt against the late king. 
And hesides, that 1 never saw the face of Oates 
in mj life, till after 1 was put in prison upon 
Ins accusation of me. 

Oates My lord, 1 desire to know what reli¬ 
gion that noble lord is of I* 

l^^arl of Custlemain. T am a Roman Catholic, 
my lord. 

L. C. J, Wc all know what religion my lord 
is ol’, you need not ask that question. 

Oates. That is not the point, my lord, 1 must 
have it ficclared in evidence. 

L. C. J. 1 wonder to see any man that 
1 ms the iacc of a man, carry it at this rate, 
when he hears such an evidence brought in 
against him. 

Oates. I wonder that Mi*. Attorney will 
offer to bring this evidence, meu that must 
have malice against me- 

L.C.J. Hold your tongue ; you are a 
shame to mankind. 

Oates. No, my lord, 1 am neither a shame to 
myself or mankind: what 1 have sworn is true, 
and 1 will stand hy it to my last breath, and 
aeal it, if occasion be, with my blood. 

L. C. J. It were pity but that it were to be 
done by thy blood. 

Oates. Ah ! Ah! my lord, I know why 
all this is, and so may the world very easily too. 

L. C. J. Huch impudence and impiety was 
never known in any Christian nation. 

Oates. Rut this will not do the work to 
make the I’lot to be disbelieved; things are not 
to be done by great noises; 1 will stand by 
the truth. 

L. C, J. Can you think to out-face such evi¬ 
dence as this with your impudence ? 

Oates. Rut 1 hope you will give me leave to 
make my defbnee. 

If, C. J, Then carry yourself as becomes 
you in the court. 

Oates. My lord, I will'do so. 

L.C.J- If you do not, we know how to 
make you do it, you shall not think to domi¬ 
neer here. 

Oates. My lord, I hope 1 do behave mysolf 
Bs 1 ought. 

No, you do not. 


Oates, 111 lan^age may provoke ahy ndah’ii • 
passion, my lord. 

L.C.J, Keep yourself within bounds, and* 
you shall be heard ; but we wilPsuifer nun^ 
your extravagancies. ^ 

Oates. My lord, if I bad been aware of this^ 
1 could have produced evidence that would 
have supported my testimony in these matterst 
L. C. J. Go on with your proofs, Mr. At¬ 
torney. 

Att. Gen. We will do so, my lord. 

E. of Castlemain, Have you done with me. 
Sir? 

L. C. J. Have you any other ^esthma to 
ask my lord Castlemain ? 

Att. Gen. Nomylonl. * 

L. C. J. Then your lordAip may sit down 
again where you were. 

Att. Gen. 'Now,uiy lord, we shall shew the 
Lords Journal where it is recordetl that he sworO 
he could accuse nobody else but those that he 
named, and then wc shall give an account, 
that soon after, he accused our present sove¬ 
reign and the queen dowager. 

Sol. Gen. Where Is the clerk of the parlia¬ 
ment ?—Mr. Swi/f. Here he is; Mr. Walker f 
Att. Gen. Swear him. [Which was done^i 
Sol. Gen. Mr. Walker, is that the Jouma| 
of the House of Lords ? 

Mr. Walker, Yes, my lord, it is. 

Sol: Gen. Deliver it in to the clerk, and let 
hinf read it. 

X. C. J. Then you mast direct to the time, 
or else it will be to no purpose. 

. Mr. Sunft. Sir Samuel Astry, pray turn ti 
Fri«!ay'the J Pth of November 1678. 

Cl. of Cr. Reads. ‘ Die Veneris dccimo 
‘ noiio Novembris 1678.* Titus Oates being 
railed in at the bar, desired to be heard a ibw 
words be fore he was sworn— 

X. C. J. Mr. Attorney, 1 doubt this will not 
be evidence : It is on)^ a paper of what he said^ 
taken belore the Lords; out now, whether thkt 
was upon oath or no, is the question : nay it 
appears it was not upon oath, but says, it waa 
before he was swovn. 

Att. Gen. My lord, Ir desire it mav^ be read 
all out. ' ' 

Cl. of Cr. Reads. Titus Oates being called 
in at the bar, desired he might be heard a few 
words before he was sworn to speak to the main 
business: which being granted to him, ha 
complained of the restraint he is undel*, and 
being delNirred of the liberty of his friends 
coming to him, and of conversing with any 
body in private, and that no Englishman ought 
to be restrained, unless accused by ode or mom 
witnesses ; and prayed that the restraint might 
be taken off, that he might be' enabled to give 
his evidence more cheerfully, and that the 
House would be pleased to addi^ss the 
for that pnrpose, and that his jiardon maV 
he renewed, because he is under niisprisiotjf or 
treason. which the Lord Chancelloi^fold 
him, that the House would take his coiidittop 
into considoation: and then being swom, he 
was told by the Lord Chancellor, that the Idxrdli 



i 179J STATE TRIALS, l Jambs II. i6%6.^Triatof Tthu Oates, [1180 


have received an Addresa from the Hou^e of 
Commons in part upon evidence by him mven 
there, and that the House expects he should 
give an account what that is, which has begot 
auch astonishment in the House of Commons 
as is expressed in the Address. Upon which 
Titus Oates saitl, that in July last, he saw a 
letter from sir George tVakeman.- 

i C. J. Is this evidence, Mr. Attorney ? 

%, Gen. Wy ioni, the use we make of 
it is to prove that he did accuse theijiieeii. 

£. C. J. What is the accusation of the queen 
to this purpose ? 

Alt. Gtn. My lord, we say he had sworn 
several days belore, that he hud no other per¬ 
sons to accuse. 

jL C. /. You should produce that first, that 
be swore so. 

Ati. Gen. My lord, we should so, 1 think, 

‘ and I thought it had been so done. 

L. C. J. This is no evidence, for it is not 
upon oath ; it dots not say so. 

' An. Gen. Yes, it does, my lord ; but we 
will'go on in order. 

L. C J. Come ,then, lot us see what was 
sworn about hb, having no more persons to 
accuse. 

Alt. Gen. Pray, sir Samuel Astry, look 
the 30th of Oclol)er 1678. 

Cl. of Cr, Reads, Die Mercurii 30 Octobris 
1678, 'fitus Oates, being called in, was sworn 
at the bar, and required to answer to what he 
is now called in for, concerning liis^ discourse 
with the lord Anncsley last night about the 
duke of York- 

L. C. J. 1 doubt thb will not be evidence 
neither; for we are now speaking only about 
what shall he e\idencp: we aie not now 
meddling witli the methods of the House in 
their exuiiiinution of witnesses, hut what is 
evidence here ; su[)pose an oath he adminis¬ 
tered to roe for a particular purpose in the 
House of Lords, that I shall answer to what is 
asked me concernining a discourse that 1 had 
with a third person. 

Atty Gen. Pray, sir Samuel Astry, look 
the next day; for there, my lord, he is exa¬ 
mined upon the general. - 
Sir S. Astry Reads. * Die Jovis 31 Octobris 
1678.’ 

Att. Gen. But first read the latter end of the 
former day’s proceedings, beginning at those 
words, upon Csjiisideration. 

Cl. of Cr. Reads. Upon consideralion of 
what 'I'itus Outes had said, he was called in 

a fain, and told by the Lord Chancellor, that the 
ouse has directed he shall be heard again to¬ 
morrow at nine o’clock, and the Lords do ex¬ 
pect that by the oath he hath now taken, he 
sb^d.go through with what he hath to say, 
mm^herefore he should prepare himself to de¬ 
liver the whole truth of what he knows con- 
ceriung the design agfainst the king’s person^ 
and the government of thb kingdom. 

L: C. J. But still, Mr. Attorney, we are hut 
where we wpre; for supposing utou my exa¬ 
mination upon oath given mein the House of 


^ Lords to a particular purpose, that my lord 
Chancellor should tell me here, roy lords 
intend to-morrow, that you, by virtue of the 
oath now given you, should come and give 
them satistactiuu as to other questions, 1 doubt 
that would not bo' evidence in Westminster- 
Itall: let us not stretch any thing further than 
it should be iipun auy account whatsoever. For 
sujtpuse 1 give you an oath to make true an¬ 
swer to such questions iis 1 shall ask you 
concerning what was said at the Sessious-house 
at such a trial, and then i come after and ask 
you upon the oath you have taken what do you 
say concerning such a business seven years 
ago, would that be evidence ? 

Ail. Gen. With submission, my lord, if a 
man be told he is upon hb oath, to say all he 
knows of such a design, what he says upon 
that oath is evidence. 

L. C. J. You say very true, Mr. Attorney, 
if 1 give him a general oatli; but what he sa^ s 
concerning any other matter tlian that parti¬ 
cular thing which he was sworn to give an 
account of, can never be evidence. 

Sol. Gen. Truly, my lord, 1 think we need 
not labour in such a tijiug as this is. 

L. C. J. Truly, Mr. Solicitor, 1 think it is 
no evidence, at all; if you can prove he was 
sworn to his whole Narrative, and can bring 
any thing out of that, you say something. 

Alt. Gen. We desire that iny lord of Berke¬ 
ley may he sworu. [Which was done. ) 

L. C. J. What do you ask him i* 

Alt. Gen. Pray, my lord, will you give the 
court and the jury an account, whether Mr. 
Oates was not sworn to his Narrative, and de¬ 
livered in his evidence at your lordships’ bar 
upon oath ? 

L. C. J. My lord of Berkeley, let me ask 
you this question, was every thing that he gave 
an account of at the bar of the Lords’ House 
given in upon oath ? 

E. of BerkcUy. 1 cannot remember that, 
my lord. 

L. C. J. It is impossible that he should. 

Earl of Berkeley. All 1 can testify is but 
wliat I answered to the question which was 
asked me at my lord Btaiford’s trial. 

L, C. J. But that is not material now, my 
lord, berause the reeg^'d of that trial is nut here. 

E. of Betkeley. The same thing is entered 
here particularly. 

Att Gen. My lord, we desire it may be 
read again. 

L. C. J. Read it again with all my heart. 

L. C. J. Thb is a particular oaCli to a paiti- 
cular purpose; and shall 1 help it by intend¬ 
ment, that he was afterwards sworn to the ge¬ 
neral matter? No, 1 will not: suppose any 
thing had happened afterwards that it should 
have been thought fit to prosecute Oates ; 
c^ould the roan have been convicted of peijury 
for thb ? Certoiuly he never couhl. 

Sot. Gen. Well, my lord, we submit it to 
you; but we will now go on to prove that which 
Mr. Attorney opened, that Oates did suborn 
these witnesses to swear what they did swear: 
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you have had one part of the evidence that 
was then given ; now we shall prove that Clay 
was sworn at Wliitcbroad’s trial, and what he 
did there tesfily about Oates's being in tov\n. 

Oates. 1 own it, he was swore then. 

Att. Gen. Do you own that you suborned 
him ?— Oates. No, I think not, Mr. Attorney. 

Sol. Gen. Then we will prove that you did 
tamper with him, and by threatenings pre¬ 
vailed with him to swear flir you. 

Att. Gen. Nay, wo will prove that he was 
mistaken in what he did swear a whole year. 
Pray call Mr. Charles Howard. 

(Jutes. My lord, 1 desire I may have leave 
to ask the court a question, and 1 beg the opi¬ 
nion of the court in it, whether a Popish re¬ 
cusant convicted, may be a giK)d witness ? 

L. C:J. We arc not bound to answer your 
question ; for wc see no ground why you 
should ask it: if you haveJmny occasion to 
object against any witn€?ss, *nd can produce 
any record against him; then wx* w ill lell 3 ^ou 
more ol* our minds. 

Ofiles. Pray then lei me ask you another 
question, my lord. 

L. C. J. Prithee do not troiible us w'ith thy 
questions, let them go on with their evidence. 

Oates. My lord, I desire to know, whether 
a man confessing himself a Popish priest- 

L. C. J. We do not sit to answer every idle 
question; it is nothing at all to the purpose : 
wlien^you ask a pi*opcr question, we will an¬ 
swer It. 

Oates. Yes, it is, my lord, and 3^011 are my 
counsel in matter of law'. 

L. C. J. 1 am not so. 

Oates. Yes, mv lord, the court is always of 
counsel for the prisoner. 

L. C. J. That were well, indeed, if we wei^ 
bound to give advice in every case, w here a 
man is prosecuted at the king's suit: inckxd in 
those cases where a man can have no counsel 
allowed him, the court is of counsel for him ; 
hut where lie may have counsel, the judges are 
not of counsel for him. 

Just. Holloway. Besides, we are not here 
putting of Cfises, hut trying of a cause. 

Sol. Gcru Here is Mr. Charles Howard, 
swear him. [Which was done.] 

Alt. Geu. iVly lord, we bring this gentle¬ 
man Mr. Charles Howard only to this part of 
our evidence, to prove that Mr. Clay was mis¬ 
taken u wJuile year; mistook 7ft, for 77. 

L. Id. J. But, Mr. Solicitor, if you take this 
contused method, we shall never be at an end, 
and for 103 ^ part 1 cannot make any filing of it.; 
it is impossible tor me to retain these things in 
memory, so as to give any direction to the 
jury, if there be not a method used : tor do 
you think that it is possible liir a man to retain 
in bis head a hundred things huddled up and 
down without any order ? 

Sot. Gen. We beg your lordship's patience 
but a little while, and we shall have it in very 
good order. 8 wear Higgins. [Which was 
done.] 

L. C. J. Pray what do you ask him ? 


AH. Gen. The matter we examine him to, 
is tigs ; for 1 would open to you the nature of 
our evidence ) tirst he swore Smith into the 
Plot, and then gave him a certiticate, that he 
was an honest man. 

L. C. J. Is that Oates's hand ? 

Att. Gen. We shall prove it to he so. 

L. C. J. Y ou mast tirst prove what he swore 
of Smith. 

Att. Gen. My lord, we desire that we may 
read liis Narrative. 

L. C. J. But tirst prove it, Mr. Attorney. 

Alt. (Jen. It is upon record in the House 
of Lords. 

' L. C. J. Was that delivered in upon oatb to 
the House of Lords ? Or else we shall be but 
where we wero. 

Att. Ocn. For proof of that, we call my 
lord Bridgwater. 

L.C.J. Here he is. Swear my' lord. 
[Whicji was done.] 

Ait. (}m. My lord Bridgwater, do you re¬ 
member the Narrative that Oates gave in to the 
House of Lords, and was it upon oathP But 
first of all, if you please, I desire iny lord may 
see the hook, whetlicr any thing be there 
under his hand, and then, vvhethei* it be en¬ 
tered to he upon oath, and whether this be the 
Journal agreeing with the paper delivered him? 

JL. C. J, This is a Narrative, my lord, that 
he himself delivered in, and 1 would ask my 
lord Bridgwater this one question. Was not 
this Journal compared witli llnj Narrative given 
in upon oath by order o( the Loids' House. 

Kail of Bridgwater. \ es, 1 must say J was 
one of the committee ajq.s^iiiioj to take care of 
the Journal, and here is 103 * baud to it among 
other Lords, and that is a *ro|>Y of wiiat Mr. 
Oates did tldiver iu as his Nunativc, which was 
inserted upon a it«^port of the Committee into 
the Journal Book by order of tiie Lords, and 
we did examine the Narrative with the book. 

L, C. J. But what isuliiiiis to our purpose 
now ? Do not mistake loe, my lord Bridg¬ 
water, I do not speak to you now , but to Mr, 
Attorney : what does this prove as to the matter 
111 hand P 

Att. Oen. Pray, my lord Bridgwater, did 
you see the Narrative, oroii:^lit in by Oates ? 

ii. of Bridgicater. 'fiKit Narrative vvas de¬ 
livered to us by the clerk of the parliament. 

L. C. J. But my lord, do you know that 
Narrative was given in upon oath ? 

L. of Bridgwater. 1 know no other, but that 
the clerk of the parliament brought it to us. 

Att. Gen. Here is theclerk oi ihe parliament 
will tell yonthaL Oates was sworn to it. 

ii. C. J. Prove it if you can ; but hitherto 
1 see notliiijg that looks like evidence. 

Alt. Gen. Iieall 3 ’^, my. lord, 1 should take it 
to he as much evidetieu as any that was ever 
oiiered in the world. 

L.C.J. Pray, Mr. Attorney, let us reason 
ihe point a little : Suppose you bring an Answer 
In Chancery, except the 'man be sworn to it, 
can 3 ^ou read his Answer ? and yet I ever look¬ 
ed upon an Answer ui Cliaucsry as evidence. 
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JU» Gm. In that cm the record proves it¬ 
self, and 80 it ahouM here $ and therefore we 
desire it may be read. 

X.. C. J. But surely you would not allow an 
Aoswer to be evidence, unless you prove it to be 
sworn. 

Ait Gen. Truly, my lord, I ale ays took it, 
iJuit wc need not oonie to prove a man was 
aotually sworn to bis Ansi^er ; but if it be 
Oim entered upon record in chancery it proves 
itself. 

L, C. J. It is true, Mr. Attorney, if it appears 
fipcm record that the Answer was sworn. 

Att Gen. My lord, if this Journal of the 
House of Lords is a record, then that which is 
entered into it, is a record; it is a thin^ recorded 
as a deed enrolled is, and proves itselt. 

X. C. J. Mr. Attorney, either we mistake 
one another, or we do not differ in opinion. If 
you coakl make it appear that Oates brought 
this thing in the House of Lords, and delivered i 
it upon oath, that were evidence; otherwise I 
1 cannot see how you can make e\idcnc^ of it. | 

Att. Gen. I always thought, my lord, that a 
record out of a court of record, would have that 
credit in another court of record as to be read. 

L. C. J. My lord Bridgwater tells you, it 
was delivered to them by the clerk of the par¬ 
liament. 

Att. Gen. Pray, my lord, let the clerk read 
what is at the end thereof. 

CL ^ Cr. Reads. Uitherlo examined the 
3d of December, 1678. The Narrative and E\- 
aminalioii of Titus Oates being first inserted, 
accordingto the order of tlie House, of the 31st 
of November, lost, by us Anglesey, 6cc. 

Att. Gen. Pray read the onler of the 31st of 
November. 

Cl. of Cr. Reads. Die Jovis 31st of Novem¬ 
ber 1678. Upon report made by the earl of 
Bridgwater, from the Lords sub-committees for 
the examining the Journal of this House, That 
upon examination thereof, their lordshqis find, 
that the Narrative made upon oath hy Titus 
Oates, at the bar on the SUt of October last, 
of the horrid design against hismi^ty/s per¬ 
son and government, is only mentioneci in the 
Journal, but not entered at large.in such 
manner as be then related it; and t^t there¬ 
fore their lordships desire the direction of the 
House concerning this matter : It is thereupon 
ordered, that the said Narrative made by Titus. 
Oates onthesaid 31st of October shall be en¬ 
tered at lam, and inserted in the Journal, as 
part of the biuiiiess of that day. 

L. C. J. Now you make it evidence ; for it 
appeun that he was sworn, and gave hii Nar- 
i^itive uponjoath. 

Att. Gutt, Then now, my lord, 1 hope we 
DM^rendiL 

Ait Oem^ Read the 54th article. 

^fC/. of Cr. Reads. This is the Narratire of 
TmoB Oates, the 54th Article. That one 
fjntthew Medboroe, a player in the duke’s 
Meaire; one Mr. Penny, Mr. Mannock, Mr. 
Marpef sudMr.Seddon j andooeW. Smiths 


Sebool-master atlslington $ ancinne B. £verar<l 
and others, meet in a club on Thursday Bighle 
and Sunday nights, w ith one Jones a prtost, and 
one Keymash witliin mentioned: and all these 
persons are employed by the Jesiiils, to vilify 
the Houw of Commons, and to go about the 
city to incense the people against them, and 
against the bishops of the nation ; and they 
deliver this treasonable position, That the Com* 
mons assembled in jiarlismcnt are the devil’s 
representatives, and not the nation’s ; wliicb 
treasonable and detestable words the deponent 
did hear at the said club, which is kept at 
Fuller’s Rents, near Gray’s-Inn. And in the 
month of August the deponent was ordered by 
the Jesuits m London, to give the said persona 
great respects; and in their names to thank 
I the club for their faithfulness to them in that 
particular. 

I Att, Gen. Thus you see what he had sworn 
against him ; now w'e shall shew how he dealt 
witlihim. Is that Mr. Oates’s hand ? 
i II it ness. It IS ; yes, I belie>e it is. 

Att. Oeit. I believe he will hardly deny it 
himself. 

Oates. I^t me see it, I pray you, Mr. At¬ 
torney. 

Alt. Gen. Shew it him. [Which wasdoue.] 
L that your hand ? 

Oatfs I cannot say it is my hand, nor do 1 
believe it to be so. 

L. C. J He does not own it to be bis hand. 

Oates I do not say it is not niy hand ; but I 
do not reineinher any thing of it. 

Att. Gen. Head it. Sir, pray you. 

L, C. J. What lb It your would read ? 

Att. Gen. A certificate under Oates’s band 
of Mr. Smith’s honesty, not three days before 
the Trial of the five Jesuits. 

L. C. J. Read it, lei us hear what it is. 

* These are to certify that William Smith is 

* DO Papist; and that he is upon good service 

* at tins time foi bis king and country ; of 
‘ which, 1 hope those that are inquirers after 
*■ recusants, will take notice.—Witness my 
< hand this 3d day of June, 1676. Titus Oates.’ 

L. C. J> What haim is there in all this ? I 
must needs say, 1 cannot comprehend what 
you uquld make of it. 

Att. Gen. This protection was given Mr. 
Sinith hy Mr. Oates, three days Wore the 
Trial; but afler he had sworn him into the plot 
in his Narrative. 

L. C. J. I see not any plot, for my part, 
that he swore him into, unless you mean trea¬ 
son against the House of Commons; for that 
is the accusation he m^e, that he spoke such 
words of the House of Commons. Pray read 
it again. [Which was done.] 

jL. C. j. Well, and wliat is all this ? 

Att. Gen. Is not this a swearing him into 
the plot ? 

L. C. .7, No, not that I see; it only gives 
an ill eharct«. \ r of him. 

Att. Gen. But he 19 accused as a confederate 
wiith the priests and Jesuits. 

Oatet, Did 1 charge him, Mr. Attorney^ 
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with bavinff any hand in the plot against tlie 
Icing’s life? . 

.Alt. Gen, I only offer this as an evidence 
that there was tampering. 

L. C. J, You call it a being in the plot; 1 
see no such thing. 

Att. Gen. And then he comes and gives 
him an acquittal under iiis baud, and then pro¬ 
duces him as a witness. 

X. C. J. There cau be no groat matter in 
this, Mr. Attorney. 

Alt.. Gen, Then, my lord, we’ll tmll Mr. 
Smith hirnsedf, and lie will tell you how Oates 
drew him in. Swear Mr. Smith. [Which 
was done]. Pray acquaint my lord and the 
jury, how you came to swear ^t the former 
trial, by whom you were persuaded, and how 
you varied from the truth. 

L. C. J. That is very nauseous and fulsome, 
Mr. Attorney, methinks, in a court of justice. 

Att. Gen. What did you swear at the former 
trial 't and was that true you did swear then? 

L. C.J. 1 tell you truly, Mr. /Attorney, it 
looks rank and fulsome; if he did forswear 
himself, why should he ever he a witness again ? 

Att. Gen. ’Tis not the fii*st time by twenty 
that such evidences have been given. 

L. C. J. 1 hate such precedents in all times; 
let it be done never so often. ^SilHll 1 believe a 
villain one word he says, when he owns that 
he forswore himself? 

AH. Gen. I’ray, my lord, give me leave; 

1 must pursue my master’s iuterest. 

Sol. Gen. My lord, ii was ever testimony 
allowed to be given to detect a siibornarion.^' 

L. C. J. 1 am sure ’tis not ht to be allow’d 
at aiiv time: if he did ibrswear himself in a 


* Vide infra, in Kliz. Canning’s Case, a. ii. 
175-4, for perjury, the Argument of Oavy, Ser¬ 
jeant, and the dicta ol Cegge, Baron, and 
Morcton, Rec'order of JLoq<|ou. 

Anuthcr thing that derogates from the 
credit of a witness i*), if upon oath he affirmed 
directly contrary to what he asserts; then if 
the matter be civil, you may give iu evidence 
the criminal proceedings, and swear tiiat he 
gave evidence at the Trial; iind this takes from 
the witness all credibility, inasmuch as cun- 
ti-aries cannot be true.” Gilb. Law of Evi¬ 
dence, p. 136 (edit, of 1801). See also p. 139. 
Bu( a witness shall be admitted to swear, that 
what he swore before was false. See the Cases 
of Timothy Murphy, January 13th, 1753, in 
tliis Collection; and also of the King against 
Teal and others, Trin. 49 G. 3.11 East’s Rep. 
307: m wliicli case it was said, that such con¬ 
tradiction will not warrant the rejection of the 
evidence by the judge; it only goes to the 
credit of the witness, on which the jury are to 
decide. So before Committees of the House 
of Commons for trial of Election Petitions, 
voters who had taken the Bribery Oath, have, 
notwithstanding, been admitted to prove that 
they bad been bribed. Sec the Boston Case, 
a.D. 1803; Pcckwell’s Caseg of Controverted 
Elections, .Case xxiv. 
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Court of Record, in my opinion he ie not fn he 
receiv’d as ft witness any more. 

Sot. Gen. We do only make this use of him, )• 
to prove that Oates did snborn.bim. 

jL. C. j. Pray call some other witnesses, if 
you have them to contradict him; but do not 
offer to bring a man to swear, that be did for¬ 
swear liiinseif before. 

Sol. Gen^ My lord, we pve evidence here 
of a man’s being produced by Oates, to swear 
he was here in May 1678, and he did make 
such an oath: now 1 hope, with submission, 
my lord, it is evidence to contradict that oath, 
if‘ we can prove that he has confess’d he was 
forsworn, and mistaken in his oath; such evi¬ 
dence perhaps will be of little value, yet evi¬ 
dence it is. ' 

L. C. J. Make it what you will, Mr. So¬ 
licitor ; 1 think it is of no value at all, nor t<i 
be admitted, for the iiiau to come and swear it 
himself: prove what you can by others. 

Sol, Ge.n. Surely, iny lord, this confession 
of bis to others, is of less value than when we 
bring the man himself to confess bis fault; 
that man liimseif comigg and owning the things 
that he was mistaken, \rith great sorrow for it^ 
sure is a good evidence. 

L. C. J. Aiyiio the matter as long as you 
V. ill, Mr. Solicitor, yi)n will never convince me, 
but he that has once forsworn himself, ought 
not to he a witness after that in any cause 
whatsoever. If any man tell me otherwise 
till doomsday, I cannot be conrinced of it. 

Sol. Gen. 1 go but to ask him this-question, ^ 
whether or no what he swore were true ? 

L. C. J. Mr. Solicitor, we are all of ano¬ 
ther opinion, that it is not evidence fit to ba 
given. 

Sol. Gen. My lord, I roust submit it to you. 

L. C. J. I tell vou, Mr. Solicitor, if you 
should call him to know what it was bn swore, 
and it does appeqr by auy evidence, or by his 
own contt'ssion, that it was false, you ought 
not to believe what he says, even in that mat¬ 
ter. And 1 think truly for .example’s sake, it 
ought not by any means to be admitted. 

Sol. Gen. My lord, I must submit it to you; 
but then I humbly conceive it will be in very 
many cases impossible to detect a perjury or. 
subomatioD, if the party suborned cannot be 
admitted to be a witness. 

L. C. J, What good will the adipl^lng him 
to be a witness do? For either what beewore 
then, or what be swears now, is false; and if 
he once swears false, can you say he is Jto be 
believed? 

Mr. North. My lord, if a man conqie and. 
swear-—— 

X. C. J. Look ye, Sir, you have our opinion ; 
it has heeu always the practice heretofeu'e, that 
when the court have delivered their opinion, 
the counsel should sit down, and not dispute it 
auy further. 

Att. Gen, Then we will go about the busi¬ 
ness of Clay, and for that we will call Law* 
rence Davenport. 

L. C. J. It is certainly against the law tar 

4G 
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admit a tnan that haa once forsworn himself to 
he a witness again in any cause. 

Att, Gen. Swear I^awrence Davenport. 

S Which was done.] Pray give ray lord and 
tie jury an account bow Clay came to be a 
wUnesB, and by w bom he was wrought upon 
to be so. 

Davenport. May it please you, niy lords, 
and gentlemen of the jury, Mr. Oates carae to 
the prison, 1 being then a prisoner at that time 
iti the Gate-house at Westminster myself; and 
having no other employment, I had the go¬ 
vernment and care ot some of the prisoners for 
a livelihood, being in custody; and at that 
time Mr. (Mtes, as I said, when old Clay was 
in prison, did come there to visit this Clay, at 
several times. And coming there to visit this 
Clay, up stairs he went to his chamber, and 
desir^ to speak with him ; and I did desire 
your worship, Mr. Oates, that you would go in 
to him, ami you did go into his chamber, and 
there these words you did speak to him before 
the Trial of the five Jesuits; That if he did uot 
swear what yon put to him, be should be pro¬ 
secuted as a priest, which you did believe he 
ivould die for. 

X. C. J. What is this man's name? 

Att. Gen. Lawrence Davenpon. 

X. C. J. Did you hear him say so? 
Davenport. Yes, my lord, upon my oath I 
did hear him say so, and sir William Waller 
was with him; and then he replied, and said, 
with a proviso that you would give him his 
geld and stiver that was taken irorn him, being 
then a prisoner, under my keeping in the Gate¬ 
house, ami wanting his money ; if yon u<iuld 
do that, he said, he had been a rogue before, 
and he could not say what he might do. 

X. C. J. Now make it appear that this Clay 
was sworn at the trial. 

Davenport. My lord, aflerwards I was 
keeper to him under the other keeper, aud he 
had a keeper to wait on him to Newgate ses- 
■ions at the Old Bailey; wherefore this gen- 
tieman that is standing there, Mr. Oates, comes 
to us; says he, do not you trouble yourself 
about this prisoner; let him alone with me, I 
will see him at home again ; and then the Je¬ 
suits there did take their trials; how it was 1 
Cannot tell, for we could not come into the 
court. Afterwards they went to the Fountain- 
tavern by Newgate to dinner, and Mr. Oates 
and he went to dinner together; we were be¬ 
low in the house waiting there till it was night, 
and still thinking that oe should come down 
. again: but away went he home, and left us in 
, fne lurch; but indeed he did come home to the 
' prisen very honestly and civilly, because he 
was civilly guarded. 

Ait^ Gen. Now, my lord, we will give you 
ao account, that the nei^ morning alter thte 
'discourse befwiyt Oates and Clay, at the Gate¬ 
house, this witness told it to another that was a 
prisoner there IMi too. 

Oates. My lord, 1 would ask this man a 

Q uestion, w'betber be had the sole keeping of 
rlayi without any other keeper with him ? 
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Davenptfrt. There' was no keeper in the 
house but myself, where he lay, which was m 
Margaret’s-lane, not in the prison, but in the 
house. 

Outes. Pray ask this mtleman, why he did 
not come in and testify his ducourse he speaks 
of when Clay was a witness? 

Davenport. 1 was not by when be was 
sworn. 

Oates. Did he not know he was a witness f 

X. C. J. No, he says he did not go into the 
court with you, he was not suffered to go in. 

Davenport. My lord, 1 am a {Mior trades¬ 
man, and know nothing what belongs to the 
law. 

Att. Gen. Como, pray swear this man, Mr« 
- [Which was done.] 

Sol. Gen. Pray tell what Davenport told 
you, and wlien ? 

Mr. — — . He came and told me the next 
day in the prison, where f was then, what Mr. 
Dates and sir William Waller had been tamper¬ 
ing with Clay about, to make him swear for 
Mr. Oates. 

X. C. J. What were the words he told you 
they said to him ? 

Mr. ——. It was, that he must swear that 
Mr. Oates dined at Mr. Howard's house such 
a day of the mouth, and Mr. Clay did say he 
knew nothing of the matter; bul then sir Wil¬ 
liam Waller and Mr. Outes did reply to him 
again, here’s your choice; if you "will not 
swear tliis we will try you for a priest, and 
hang you; and so Clay agreed, if he might 
have his money restored that was taken from 
him; he had l^ii a rogue before, and did not 
know what be might do. 

Oates. Is this evidence, my lord ? 

X. C. J. Yes, doubtless, very good evidence. 

Oates. It is ouly upon bear-say that he 
speaks. 

L. C.J. But thabestablishes the other man’s 
testimony, this being told the very next mom- 
iug; for he would not conceal it, it seems. 

Att. Gen. Now that Clay was sworn at the 
trial, you admit, Mr. Oatea. 

Oates. Yes, I do, he was so. 

Att. Gen. Then 1 think here’s a plain proof 
of a suliornation. . 

X. 6’. J. You must observe bow tiiey apply 
this evidence: tliey say you are an ill man, not 
only as to swearing false yourself, but as to 
suborning others to swear more than they 
knew; and particulaj^ as to this Clay, that 
you and sir William Waller did threaten him. 
you would hang him up for a priest, if he would 
not swear as you would have him; and by 
your threateniDgs he was prevailed with te 
swear. 

Oates. Is Mr. Clay in court, my lord P 

X. C. J. Nay, 1 cannot tell where he is. 

Ait. Gen* He was your witness, Mr. Oates i 
we expected you would have brought him. 

Oates. I cannot tell where Is nnd biqif my 
lord, now, truly. 

Att. Gen. Call Mr. Howard. 

Cryer, Here he is, 6lir ^ heis twom 
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< L. C. J. Mr. Attorney, you have not prored 
ivbat he swore. 

Att. Gen, We are now aboat it, mv lord. 
Mr. Howard, pray were you at tlie Trial of the 
five Jesuits, or at Lanffhorn’s, when Clay was 
sworn as a witness for Dr. Oates P 
Howard, Yes, 1 was at Lan^hom’s Trial, 
my lord. 

Att. Gen. What was the effect of his testi¬ 
mony there ? 

Howard. He did swear that he was with me 
and Mr. Oates at dinner at iny house, in May, 
in the year 1677. 

Mt, Gen, 1677 did he say, or 1678 ? 
Howard, Stay, 1 will look upon my notes 1 
took at that time. 

L, C, J, Ay, do so, to refresh your memory, 
Mr. Howard. 

Howard, It was May 1678, my lord. 

Sol, Gen, Pray, Sir, was he then at your 
house with Oates ? 

Howard, No, he was not there in May; Mr. I 
Clay was with me and Mr. Oates both together I 
in duly 1678, after the 4th day of July. I 

Att, Gen, That is, after die time be came to 
London from St. Omers. 

L, C. J. You say very well. Have you any 
more witnesses P 

Sol, Gen. My lord, we must desire that the 
f8th article of Mr. Oates’s Narrative, may be 
read. 

CL of Cr, Heads. ‘ That in order to this 
command on April 24, 1678, father Warren, 
rector of Liege; sir Thomas Preston, hart, 
father Marsh, rector of Gaunt; and father 
Williams, rector of Watton, and master of the 
novices; sir John Warner, bait. Richard 
Ashby rector of the English seminary at St. 
Omers, being sick of the gout could not go. 
But out of the said seminary went sir Robert 
Bret, bart. father Pool, KdwanI Nevile. There 
were in all with the deponent nine or ten, who 
met in Loudon in consult with Thomas White- 
bread, father Harcourt senior, and father 
llaroourt Junior, John Fenwick, Basil Lang- 
worth, William Morgan, John Keimes, fa¬ 
ther Lovel, father Ireland, father Blundel, 
Richard Strang, father Mico, father Grey, 
and others to the number of fitly Jesuits, met 
at the White^Horse Tavern in tlie Strand, 
where they plotted their designs for the so¬ 
ciety, and ordered father John Carey, who 
was alsa there to go to procurator fur Home; 
at which consult thus held in the month of 
May, the deponent was preset to attend the 
Gonaultors, and deliver their concerns from 
company to company; and then a little after 
they left the Wlute-Horse Tavern, and divided 
themselves into several clubs and companies; 
some met at Mr. Saunders’s house in Wild- 
street; others at Mr. Fenwick’s, at Aires’s 
house in Drary-Lane; others at Mr. Ireland’s 
in Russel-street, hear Covent-Garden; and 
in odifir places. All which, thoc^ in seveial 
companies, five or six in a company, did con¬ 
trive the death of the king; and in order to 
whichi tkm ivere papm sent from comptay 


to oompaoiy) which the deponent did carry ^ 
containing their opinions of the timing their 
‘ business, and the manner how it was to ^ 
done; and within three or four days after the 
ileponent went to St Omers, with the fatharO 
* that came from the other side ot the water.^ 
Att, Gen. My lord, we produce this to ov^* 
throw their witnesses, Uiat sp^k of his being 
here a week in May. Now Mr. 

Narrative says, that the consult ended the 24th 
of April; and that three or four dayr after nC 
returned back to St. Omers. 

L, C, J, Pray read that over af^id, where 
the names are; for the witnesses for the king 
swear, that Mr. Williams came over from Bt. 
Omers; but he there says he did not, 1 thmKi 
[It was read again.] - . . 

L, C, J, 1 thought it had been otherwise ; il 

is darkly penned. 

Att. Gen, My lord, I myself heard him de- 
dare in many trials here, and at the Old-Bai* 
ley, that aU was finished in that day, and ho 
went in a few days. , ■ 

Oates. Mr. Attorney, you are mistaken: tot 
if you please, my lord, the consult was not dis* 
solved in six or eight days, though they wcio 
not sitting or acting every day. . 

Att. Gen, It is not a difterence of six or 
eight (lays that is (sontended for, hut it is, dtber 
Mr. Oates or his witnesses do net swear true. 
If it were as Mr. Oates 8ay.s, that six or eight 
(lavs were allowed after the 24th of April, then 
it must be the 5th or 6th of May that he went 
to St. Omers; and then his witiiessfs, that say 
he was here the latter end of May, cannOt 
swear true. And our witnesses say he wassail 
April and May, till tlie 23d of June, at St 
Omers. 

Oates, My lord, Mr. Attorney does not ap¬ 
prehend the evidence aright. 

L, C, J. Well, you may make your remarki 
by imd Iw, and srt him right if you can. 

Att, Gen, We have done our evidence, my 
lord. . 

L, C. J, Have you any more witnesses,Mr. 
Oates? 

Oates, No, my lord, I have not 
L, C, J, Tlien you must conclude, and say 
what youhave tosay to the jury. 

Oates, My lord, I have one thing more, and 
that is, a copy of the record out of the House 
of Lords. It is in the Journal the 25th of 
March 1679. , ^ , 

Mr. Walker. My lord, I have not the book 
here, it was not spoke fer. 

Oates. But do you know this hand? 

[Shewing him a copy,] 
Walker, Yes, and I believe it is a true copy. 
Z, C, J. Read it. 

CLofCr, Reads. ‘Tueiday the 25th of 
March, 1679.’ . , ^ 

Oates. It is the last dsuse in the Journal of 
that day. . . . 

Cl. Cr. Read*. ‘ Resolred, Nemine 
‘ CMittadieente, by the Lords spiritual and 
‘ poral, and Commons in parliament assembled 
< thol they do declare that dtey awfaUyMK 
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I tisfied by the]^roofB they haveheard, that there 
*ndwis, and for dtrers years last past bath 
^ been a horrid and treasonahle Plot and Con- 
^ spiracy contrived and carried on by those of 
^ the Popish Religion, for the niurtbering^ of his . 

majesty *aa«a^ed person, ami for subverting^ 
**the Protestant Religion, and the ancient and 
*' established government of this kingdom.’ 

Oates, There is an order to have that vbte 
printed, and inserted before the Form of 
Imyer for the Fast. Pray, 8ir, read the next 

of Cr, Reads. * Die Lunic 95 Oct. 

* 1680 . 

• U|) 0 n Report from the Ijords* Committees 
^ for examining matters relatingto the discovery 

* ot the late hon'id Plot and Conspiracy, that 

* captain ‘Thomas Bickley hath lately viiitied 

* Dr. Titus Oates at a public meeting at Chi- 

* chc^ster, to the prejudice of his majesty’s evi- 
‘ dence, for the further discovery of the dis- 

* covery of the said Plot; it is Ihei-eiiimn or- 
‘ dered* by the Lords sjiiritual and tempoml in 

* parliament assembled, that (he said Thomas 

* Bickley be, and is hereby required to appear 

* before their lord«hi])s, in the lord privy seal’s 

* lodgings, near tlie House of Peers, on Wed- 

* ne^ay the third day of November next, at 
‘ eight of the clock iu\be forenoon. And it is 
*• further ordered, that alderman Kxon and al- 
‘ derman William Bury of Chichester afore- 

* said, who were then present at the fsaid mcct- 

* ing, do likewise attend their lordsbins at the 
‘ time aforesaid, to give evidence of what they 
‘ know concerning this matter.’ 

L.C.J. What of all this? We know here¬ 
upon Bickley was turned out of commis.>i:ion, 
and now Bicldey is in again. Hut. it seems, 
as you bad credit with some then, so you had 
not with others. Well have you now done all ? 
Ati, Gen. Yes, my lord. 

So/. Gen. If Mr. Oates will sum iip his 
evidencs, then I will do the sanae for the king 
when he has done. 

L. C. J. Well, what say you, Mr. Oates ? 
Oates. Now, my lord, here is an Indictment 
preferred against 'me for perjury, and the evi¬ 
dence they have given for the king, is this. 1. 
They have called Mr. Foster, and he tells you, 
that I was produced at the sessions-house in 
theOld-Badey, where he was stinitouncd as a 
juryman, upon the trial of Ireland ; and he 
says, that when 1 was produced at the sessions 
in the Old Bailey as a witness, and sworn (if I 
do remember Mr. Foster aright in what lie 
says), he did bear me swear, that there w'as a 
trea|K>nable consult of Jesuits ufioii the 24lh of 
April 1678, at the White-horse tavern in the 
Strand; and he does further say, that 1 said 
those.Jesuits afterwards .came to Bresolutimi 
to kill the king; and that they separated them - 
selves into lesser clubs, the resolution being 
drawn up by one Mico; and that 1 can-ied it 
from chamber to chamber to be signed, and 
fUd see it signed. My lord, 1 did ask Mr. 
Foster, whether 1 in rny evidence called it a 
ooBfult, or a traitorous consult. Now, my lord it 
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is true I did call it a traitorous consult; it is 
as true that 1 did swear there was such a con^ 
suit; and it is as true, that 1 did swear this 
consult (lid divide itself into lesser companies; 
it is as true as 1 did say 1 carried that resolu¬ 
tion about fiH)m chamber to chamber, and saw 
them sign that resolution for murdering the 
king, 1 not mean of this king, hut of the 
late king. My lord, the evidence 1 think 1, 
nor no honest man shall need to be ashamed 
of: 1 am not ashamed to own, that 1 repeated 
this evidence several times, nor that 1 gave 
that evidence upon oath; for it is truth, my 
lord, and nothing hut (ruth, and 1 resolve by 
the grace of God to stand hy it, and confirm it 
with my blood, iftiiiTO be occasion. My lord, 
to convict me of perjury , they have brought a 
parcel of SSt. Oiiiers witoe.sses, and these do 
swear that which (hey would have sworn six 
years ago ; but then the court thought them 
(it to lie sworn, not only because the law will 
not allow them, but because of their religion, 
that cun dispense with false oaths, if it 
were for a good cause, and that w'as the 
remark my Lord Chief Justice Hefoggs 
then made im it. 1 shall not insist much upon 
what they hare sworn, for that 1 suppose your 
Ivirdsliip anil the jury do very well remember: 
hut 1 have five things to object in their evi¬ 
dence, and 1 liope the jury w ill take notice of 
iny ol^cctions, and make their remarks upon 
them ; for since you have heard the evidence 
that i.s brought against me, it w ill be necessary 
for your lord.shin to weigh the nature of these 
v> ilnt s.scs, and the value that the several juries 
of London and Middlesex had for them. It is 
true, there are several brought here now, that 
never were witnesses before; there are indeed 
other men, hut of the same religion and the 
sarm* interest, and therefore then* testimony 
must be of the same value; J think your lord- 
siiip will allow roe that. Theiefore 1 Ix^giii 
with their religion, and that 1 take notice to be 
a great objiiclion to their ('videiicc, as 1 am ad¬ 
vised by those; that are learned in the Jaw. 
And 1 'must appeal to the court, whether a 
papist, in case ot religion, may be believed and 
received as a good witness. 

L. C. J. IVo must not hear any of these idle 
c.xprcHsions. 

Just. Withins. Do you think you are come 
here to preach, Mr. Oates? 

L. C. J. I’ll tell you, a papist, except you’ll 
prove any legal objection against him, is as 
good a witness in a court of record, as any other 
person whatsoever. 

Oates. But if it is your lordship’s, 1 ’ll tell you 
my lord Coke’s practice was not to admit them 
as good witnesses. 

L. C. J. Do not tell me of my lord Coke’s 

f iractice; tin? law is otherwise; keen to the 
business that you have here in hand, the ques¬ 
tion before us, whether you were foraworn tu 
Ireland’s Trial or not ? Answer that if you can; 
but you must not run out into clamours, and 
idle extravagancies. 

Oates. My lord, I dcmaiid it as my right ts 
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bp beard what 1 ha^e to except against the 
witnesses. 

X. C. J. I tell YOU, jou shall be heard when 
you speak properly; but arc you to determine 
what is right or what is wrong ? 

Oa^ej;. 1 am to determine my own right 
now in this point, and i insist upon it, and de> 
maiid it. 

X. C. J. It may be presently you will tell us 
we have no right to judge of it. 

Oates, Yes, you, my lord, have; but 1 hope 
1 have a right to urge it. 

X. C. J. Urge what you will that is to 
the purpose, but then you must keep to the 
matter in hand, and not make such idle excur • 
sions as these are. 

Oates. 1 u'ill keep to the matter, my lord, if 
you will hear me. 

X. C. J. So you shall; wcMl make you keep 
to the matter, or we will not hear you at all; 
do not think your impudence shall storm us 
out of our senses. 

Outiis. My lord, I do insist upon it, that 
these men's religion is an exeeption to their 
testimony, and a jiapist is not a good witness in 
a cause of religion ; and 1 desire i may have 
leave to argue that as a point of law in my own 
dclence. 

i. r. J. ]\o, Sir, it is no point of law at all. 

Gaits. Then 1 appeal to all the hearers, 
whether 1 have justice done me. 

X. C. J. What s that ? AVhy you impudent 
fellow, do you know where you are? you are 
in a court of justice, and must appeal to none 
but the court and the jury. 

Oates. 1 do appeal to the headers. 

X. C. J. Take him away there; if you will 
not behave yourself as you ought, I can assure 
you, the court will do what they ought to do, 
and stop your inoulli. 

Oates. What you please, my lord, 1 must 
make my own defence as well ns 1 can. 

X. J. You are here Lii judgment before 
us, and are to appeal to us; we’ll suffer none 
of your common wealth appeals to your nuMle; 
k(*ep within the bounds of decency, and say 
what voii can for yourself. 

Oates. My lord, this 1 move to the court as 
one of niy objections to this c\idencc given 
against me, That their religion makes them no 
good witnesses ; especially in this cause. 

X. C. J. 1 tell you that is iiotblug to the 
purpose, wliat their religion is. 

Just. Holloway. Mr. Oates, wc come not 
here to dispute points of rt^hgion, we come to 
try a bare inaltcr of fact, whether you are per¬ 
jured, or 110 . 

X. C. X I tell you n papist is a good wit¬ 
ness without a legal exception. 

Just. Wuhins. Pray, Mr. Oates, is not a 
papist as good a witness as a dissenter ? 

Oates. My lord Coke would not admit a 
papist to be a good witness in any cause. 

Just. Withins, How, not in a cause of mevm 
and tuum i 

Oates. No, my lord, not in any cause be¬ 
tween party and party. 


"X. C. X Where is that opinion f 

Oates. I’ll cite you the case, if yea pleaae^ 
roy lord. 

X. C. X. Pray let us hear it. 

Oates. It is in Biilstrode’s Reporti, in the Se^ 
cond part, 155. A Popish Recusant is not to 
beadmitt^ a witness between party and party. 

Just. Withins. May a presbyterian be a good 
witness, Mr. Oates ? 

Just. Holloway. Or would Mr. CoUedge 
have been a good witness, Mr. Oates ? 

Oates. 1 tell you this was my Ibrd Coke’s 
practice. 

X. C. X You have our opinion, and be sflli»> 
lied with it; that book says it was my lord 
Coke’s (iractiee, and we think if that was his 
practice, his practice was against .law. 

Oates. Then another thing 1 object to their 
testimony, is their education. 

X. C. X That’s no objection at all neither. 

Oates. My lord, they are bred up in a semi¬ 
nary against law, and for which their friends 
are to lx? punished. 

X. C. X So is every man living that is bred 
a dissenter, bred up against law. 

Oates. My lord, i have not offered any dis¬ 
senter as evidence for me. 

X. C\ X No, they are all no doubt of it very 
good people. Good-wife Mayo, and her com¬ 
panions, excellent iYotestants without all qiiCs- 
tion ! 

Oates. My lord, I humbly offer a statute to 
3 'our lordslii|>: and that is law sure. 

X. C- J. Yes, a statute is law. What sta¬ 
tute is it ? 

Oates. It is 27 of £liz. cap. 2. The law 
says there—— 

X. C. X Come, we will sec what the law 
says. Read ihe statute he speaks of. 

C/. of Cr. It is intituled, ‘ An Act against 

* .lc.siiits, Priests, and other such like disobe- 
‘ dient persons.’ 

Oates. My lord, 1 desire that the preamble 
of the act may he read. 

Cl. afCr. MVliercas divers pessons called 

* and professed Jesuits, Seminarv Priests, and 
‘other Priests, which ha-.e been, and from 
‘ time to time are made in the [larts beyond tFie 
‘ sea.s,<by or according to iLe onler and i':tes of 
‘ the Uoniisli Clmrcli, have of late come, and 
‘ have been sent, and daily come, and are 
‘ sent into this Realm of England, and oihera 
‘ the queen’s majesty’s dominions’—— 

X. C. X This is nothing to this business be¬ 
fore ns at all. 

Just. Withins. Does this statute say they 
are no good witnesses ? 

Oates. They own themselves to be educated 
at >St. Omers, and-that is against this law ex¬ 
pressly. 

X. C. J. What then ! Do they own them¬ 
selves to be in orders, Jesuits and Priests, then 
you might say somewhat to them upon this 
law; but do not spend our time in such trifles. 

Oates, 1 do not spend your time in trifles, 
my lord ; it is my defence. 
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X. C. J. Mr. Attorney, do yon go on ; for 
we will not sit here to spend onr time for 
Aothing. 

Oates. PiAy^ my lonl, let me but shew this, 
1 only pro|ioBe one statute more to your lord- 
diip'g consideration. 

pL,C.J. You may propose to read the 
whole Statute-book. 

Oates. Pray, my lord, hear me out. 

X. C. J. Sptak then to the business iu hand. 

Oates, It is the statute made in the 3rd of 
king Charles 1, chap. 2. 

X. C. J. It is nothing to the purpose. 

Oates. 1 am advised it is very material 
forme. 

X. C. /. I tell you it is not, and we will not 
let your importunity prevail upon us to spend 
our time for nothing: there has been a great 
deal of time spent to no purpose already. 

Oates. Then if you will over-rule it, my 
lord^j- 

X. C. J. We do over-rule it: for it siguifies 
nothing to this purpose. 

Oates. Pray, my lord, be pleased to give me 
leave to offer their judgments in cases of con¬ 
science, whereby they own they have dispen- 
satioDS to sweai* lyes for the promoting of the 
cause. 

X. C. J. That is no evidence neither.' 

Oates. This is very hard in such a case as 
this. 

X. C. J. No, it is not hard, that what is no 
evidence in law, should not be suffered to be 
given in evidence. 

Oates. It is evidence against the poor dis¬ 
senters, my lord. 

X. C. J, Indeed, Sir, it is no evidence 
again!>t any one body in tbe world, if you will 
take my word for it; if you will not, 1 cannot 
help it. 

Oates. Then I offer yon one thing more, my 
loi*d, and that is what was said and done in the 
case of the earl of Shaftebury, when he was 
charged with liigh-treason, and committed to 
the "Tower of London *, at several sessions in 
tbe Old-Pailey and at Hickes’s- Hall, they did 
move that they might have liberty to bring in 
an indictment of |>erjiiry, against the witnesses 
which did accuse him of treason ; but now the 
court there over-ruled those motions, and would 
not suffer my lord of Shaftesbury’s friends to 
bring indictments cif‘perjury against them, be¬ 
muse they woukl not have the king's cvidsnCR 
indicted of peiynry, nor the popish plot called 
in question : this is a matter of fact In the Old- 
Baftey. 

X. C. J. And tills is all idle too. 

Oates. Pray, my lord, will you hear me ? 

X. C. J. Bui pray. Sir, will you hear me too? 

1 tofi yba this is nothing to the purpose neither. 

Oates. MyJord, I desire to speak but these 
few woitls then, as to my own witnesses 1 have 
produced. And the first is Cicely Mayo; and, 
iMy lord, though it be your lordship’s pleasure, 
net to have that good opinion of her, as 1 thiok 
the poor woman does deserve, yet 1 hope her 
evidence will have its due weight and conside¬ 


ration with your lord^ip and the jnry. Bhd 
says, she saw me in town in tbe month 'ef 
May: Now, indeed, she could not be positive 
what May it was, but she said it vras the May 
before tbe Popish Plot brfdce out, that Is, be¬ 
fore the rumour of that Plot was spreStl abroad, 
and she believes the Plot broke out iu 1678# 
But this she says positively,* she saw me in tbe 
month of May here. Hfy lord, she comes to 
give this evidence freely and voluntarily: a 
man that is a knave, is a knave for something, 
either out of malice, or for gain Or interest; but 
she has no reward given her, nor can bo[ie for 
any; but in love to justice, without any by-end 
or particular interest, she came here to testify 
the truth about her seeing me in London, in 
May 1678. The next witness is Mr. Butler, 
he was then sir Richard Barker’s coachman# 
He lived some years with him, as his servant; 
but he is now set up for himself; and he says, 
that when he was about his master’s business 
in the coach-yani, and fitting the coach for to 
fetch his master home from Putney, I came in, 
and this was the beginning of May, in a dis¬ 
guise ; and he ^ays, he saw me a second time 
in another disguise. Then comes a tbii*d wit¬ 
ness that I called, and that is Page ; and he 
came into the hall, where the patients use to 
wait for his master, and there he met me, and 
spoke with me. Then 1 called Walker, the 
minister, but it happens his memory is not so 
good now, as it was heretofore; and indeed 1 
cannot tell how to hlaiiic him, for it is so long 
since, tliat it is impossible for any body to re¬ 
member the circumstances ot times and places, 
that in some short time after the fact might 
have been remembered with far greater ease. 1 
expected sir Richard Barker might have been 
here subpeenaed, to justify the evidence of 
these people; and 1 did suspect that Mr. 
Smith would have been examined: but I per¬ 
ceived the court tender of that |ioiut, as Cnow- 
I iug it would then easily have been seen upon 
which side it was that he was suborned, that is, 
to make such a coufessiou as Mr. Attorney 
would have hinted at. 

L. C. J. Have yon a mind to examine him, 
Mr. Oates? With all my heart. If you con¬ 
sent to it, he shall be examined. 

Just. Withins, If you wilt, he shall be ex¬ 
amined, it was for your sake he was not. 

Just. Hnlloway. It was to do you right, that 
he wasrefuseil to be sworn before. 

Oates, ffood Mr. Justice Holloway, you are 
veiT sharp upon me. 

Mr. Just Holloway. No, I am not sharp 
upon you; 1 think the court did you a great 
deal (li justice, you Lave no reason to complain. 

Oates. But, my lord, this 1 sa^,the evidence 
upon which 1 am now^ indicted of peijury is 
tlie same which was delivered six years ago at 
the Okl-Bailey, at Whitsbread’s trial first, and 
then at Langhom’s trial, where were sixteen 
witnesses then produced and heard against 
me: But then, roy lord, what credit did they 
receive at Whitebread and Laaghom’s trials ? 
Now if thisevidence that I giwe wastben toba 
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Mieved, though opposed by so mauy wit- 
iiessos, whttt new objection does rise against it, 
which was not then hinted, and received an 
answer, P For as to all the records that are 
- brought out of the House of Lords, they have 
not aifiouDted to a charge sufficient to diminish 
any man’s evidence in the world: for as to the 
Narrative that is entered there in the Journal, 
I think 1 and any man else, that were con¬ 
cerned as 1 was, may very well defend the 
tnith of it: and 1 do avow the truth of the Po¬ 
pish Plot, and will stand by it as long as 1 have 
a day to live ; and 1 do not question hut the 
jury, upon consideration of those Protestant 
witnesses that I have here brought against these 
Po|ii8h Seminaries, will acquit me of this per¬ 
jury. 1 leave it to your lordship and the jury 
to judge; and I hope those passages of heat, 
that have fallen from me in court, shall not 
make me fare all the worse in jrour judgment. 
1 have called some noble lords to testify for 
me; but I find, either the distance of time has 
wrought upon their memories, or the diflerence 
of the season has changed their opinion, so 
that now they disbelieve that which they did 
believe before, and perhaps for as little reason 
as- 

L, C, J. As they believed you at first. 

Otttes. Yes, truly, my lord, for as little rea¬ 
son ds they beliovra me ut first; for 1 cannot 
expect that a man, who lielieves without a 
principle, slioiild not recant tliat belief without 
a reason. 

X. C. J. What do you meanby that ? 

Oates. 1 name nobody. 

X. C. J. But the nobility tliat are here, 
and that have been witnesses in tliis cause, are 
all peraons of that honour, that the cunrt is 
bound injustice to take notice of and vindicate 
them from your scandalous reflections; but 
only 1 tlilnk that a slander from your mouth is 
a very little scandal. 

Oates. Nor from somebody else’s neither. 

X. C. J. But, Sir, you roust be taught better 
manners. 

Oates. I And, my lord, 1 am not to be heard 
in this cause with patience. 

X. C. J. 1 think you do not deserve to be 
henrd at ail. 

Oates. I cannot tell how to help it, if you 
will not hear me. 

X. C. J. Can’t you say what you have to 
say for yourself without reflections, and run¬ 
ning out into such extravagancies P 

Oates. My lord, you will Buffer me to offer 
notbingthat is matWial for my defence. 

Just. Waleot. Do you think it decent for 
this court to suflfer persons of honour, that by 
your own desire were sworn to give testimony 
m this causa, should lie under the reproach of 
your tongue P 

Oates. Glood Me. justice Waleot, was there 
ever any man ilealt wiffi as 1 am, or bad such 
evidence (ffiered tobegiven iqrainst him P Hera 
they offer to blacken roe wiUi the imputation 
of that foul infomoua erime of penury; and 
wke nre the witaemes to prove M j^athe 


out of a seminary P Sir George Wakeman, 
and ray lord Castlemain, known papists, and 
perhaps Popish recusants convict too. As for 
my lord Castlemain, the record of his ac« 
qnittal is brought as a charge against me, to 

rove that 1 was forsworn, and not believed al 

is trial; when all the world knows, it was 
because there was but one witness against him, 
that he came off, and that wm the reason that 
was urged by my lord chief justice Scroggs at 
that very time, who would not admit Danger- 
field to be a witness, and reflected not at 
upon my testimony, but directed the juir, for 
want of another witness, to acquit him. Tbtn, 
my lord, here is Wakeman brought, and his 
acquittal too; be swears all f said against him 
was false : whereas, hail it not been for two 
dishonest persons, one I have now in my aig^t, 
T shall not name any names, we could at that 
time have proved five thousand pounds of the 
money paid to him, and that he gave a repipt 
for it. But, my lord, this 1 am sure of, if I 
had been bro^ht in as a witness in the case of 
those that stifled lately for the Presbyteriaii 
Fanatic Plot (as they call it), 1 had never been 
called in question, if my evidence bad been 
false ; but it is apparent the Papists have now 
a turn to serve, and those Papists are brought 
in, the St. Omers youths, to bear this testimony 
on purpose to falsify iny evidence, and to briDff 
off the Popish Lords that now stand impeached 
of high-treason for the Po|nsh conspiracy : 
but, my lord, 1 hope as the court would never 
admit indictments of perjury against the wit¬ 
nesses in that case of tny lord Shaftesbury, so 
you will not admit it here; and if my lord 
chief justice Jones were in the right, who did 
the same thing in his circuit, I hope 1 sliall 
have that right done me here. My lord, it is 
not me they indict, but the whole Protestant 
interest is aimed at in this prosecution; and 
hereby they arraign the whole proceedings of 
so many parliaments, all the courts of justice, 
and the verdicts of those juries that convicted 
the traitors that were executed ; for my o^vi| 
part, 1 care not what becoroea of me, the trulH 
will onetime or another appear. 

X. C. J. 1 liojjein God it will. 

Oates. I do not question it, my lord. 

X. C. J. And I hope we are finding it oak 
to-day. 

Oates. But, my lord, since I have not the 
liberty to argue those things that were moisl 
material for my defence against this indict¬ 
ment, I appeal to the great God of heaven ai^ 
earth, the judge of all; and once more in W 
presence, and before all this auditory, 1 avow 
my evidence of the Popiah Plot, all and every 
part of it, to be nothing but true, and will ex¬ 
pect from the Almighty God, vindicaticft 
of my integrire and innocence. ^ 

Sd. Gen, May it please your lordsfaipy imd 
yon gentlemen of the jury— ' 

Oates. My lord, I nave one thing to WKWW 
to yonr lordship; 1 desire 1 may be brougbl 
up to-morrow by rule of court to henr jng 
trial that to then to be. 
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X. C. J. Ay, let him be brought up by rule 
to his trial. 

Oates. My lord, I lie under very great afflic- 
-tion with the stone and the gout, and besides 
that, 1 hare lain in irons these twenty-one 
weeks; I beseech your lordship, that this 
cruelty may not be inflicted upon me. My 
lord, 1 am but hitherto a delitor to the king 
upon a civil account; and if f should he con- 
r£^ed upon these indictments, 1 could then be 
hut in execution for a trespass : and 1 humbly 
conceive and hope tlie court will shew me that 
favour, as to acquaint my keeper, that 1 ought 
not to he so handled. 

X. C. J. Look you, for that, 1 tell you again 
what 1 have often said, I expect from the 
marshal that he keep you as he ought to keep 
you; 1 have heard that there have been 
abundance of attempts made for your escape, 
and therefore tlie marshal must have the 
greater care of you. 

Oates. Let any of those complaints be made 
out, my lord, and 1 will be contented to he 
used how they will. 

L. C. J. I repeat it again, Let the marshal 
bave a care to keep you ‘ in salvft et arcta 
< Custodi8,’ according to law. 

Just. Holloway. It the marshal does other¬ 
wise than his duty, inform against him, and 
take the remedy the law allows. 

Marshal. But the last night, my lord, ropes 
were brought into bis chamber, on purpose to 
give him means to escape, and here are the 
Enndle of ropes. 

Oates. 1 know nothing at all of them, I 
•ssnr^ou, my lord. 

X. €• J. Well, you have our rule. Go on, 
Mr. Solicitor. 

Sol. Gen. May it please your lordship, and 
you gentlemen of the jury, i am of counsel 
lor the king in this cause ; which is upon an 
iudictment of perjury against Titus Oates, the 
defendant; and the pei^ury charged upon the 
defendant, is laid to be in his oath at the trial 
of Ireland, at the Old-Bailey ; and it is thus, 
that he in his evidence at that trial did swear, 
that there was a treasonable consult of the 
Jesuits, held at the White-Horse tavern in the 
fitrand, the 24th of April 1678, and that he 
was tlim present- 

Oates. Ay, 1 was there. 

X. C. J. Toil mast be qniet, and let the 
couDse^oon without interruption. 

Sid. Uen. And that they separated them¬ 
selves into lesser companies and clubs, and that 
the Jesuits came to a resolution to murder the 
late king, and that he, the defendant Oates, 
carried this resolution from chamber to ebam- 
ber, and saw it signed by them : now all this 
a laid in his indictment to be false; for that, in 
truth, he was not present at any sudi consult 
of the Jesuits at the White-Horse tavern in the 
Strand upOu the 24th of April 1678, nor did 
carry any such resolution from chamber to 
chamber to be signed, as be had sworn in the 
Old-Bailey at that trial; and so has conomitted 
wilful and oorrupt peijory. 


Gentlemen, The evidence that has been 
given to prove, that he was not present at any 
such consult, nor did carry any such resolution, 
has been by proving where lie was at that 
very time that he swears this consult was held, 
that is, that he was really at 8t. Omers, in 
parts beyond the seas, and not in London ; and 
to make out this, we have produced no less 
than twenty witnesses, that swear positively, 
and give you- very many circumstances to 
induce you to believe, that what they have 
taken upon them to remember, is really and 
eflectuallv true. 

Firsts Von have Mr. Iliisley; and he swears 
that he himself came away from 8t. Omers the 
24th of April, New Stile, which is the 14th of 
April, Old Stile, which was a Sunday ; that 
night he came to Calais, the next day he ar¬ 
rived at Dover, and coming up to town to¬ 
wards London, the next day he met with Mr. 
Bumahy, who was then going to St. Omers. 
And he further swears, that at that very time, 
when he came from St. Omers, he left Oates, 
thedeJendaiit. upon the place: this, 1 say, was 
the 14th of April. And lor a confirmation of 
this to he true, he left him there at that time, 
I would mention what two other witnesses do 
testify, and therein do verify what he swears; 
for they tell you, that at this very time when he 
came over, or within a day or two, but long 
before such time as there was any occasion to 
bring this to be a question, be told one of them, 
in a discourse that w as between them, that he 
had left upon the place from whence be came, 
which was the college at St. Omers, an 
English minister, whose name was Sampson 
Lucy- 

Oates, lord, 1 beg I may have leave to 
withdraw, for I am very weak and ill. 

X. C. J. Then make room for him to go 
away, if he will, 

Sol. Gen. And tli^’ give you an account,, 
that the defendant. Dotes, went by that name 
there, and it is not denied by him that he did 
so: and this is a circumstance greatly verifying 
Mr. Hilsley's evidence. Then conies Mr. 
Burnaby, wno sweai*s, that he met Mr. Hilsley 
when he came from St. Omers, about the 16tii 
of April, Old Stile, and the 21st of April, Old 
Stile, he came to St. Omers ; and that when 
he came there, he found Oates there upon the 
lace; this wasthe 1st of May, New'Stile; and 
e gives you this circumstance to stren^lien 
his testimony, that lie verv well remembers, 
that upon the 2nd of May, New Stile, the day 
after he came to St. Omers, Oates intruded 
into his company, and got himself acquainted 
with him. He lays fuitlier that upon the drd 
May, New Stile, he particularly remembeca 
Oates was in his company there, and they 
went into the garden aOu walked together: he 
also says, he saw him the 5th of May, New 
Stile, which is the 25th of April, Old mle, the 
day after this day assigned for the consult, 
with this ci^mstance, that be remembers to' 
hare seen him in the Bhetorick school, and so 
successively afterwards be gives you a partis 
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account.>Jown to Midsummer: after that, 
Oatea coutioued in the college at ISt. Omera, 
^tl £ben went away. 

Then the next witness we produce is Mr. 
rool, and he gives you an account, that upon 
Uie2itb of April 1678, New Stile, which was 
the 15th of April, our Stile, he came over 
here, and he left behind him at St. Orners tlie 
defendant Oates; for he particularly remem- 
hers, that lie saw him there when he came 
away ; so iliUley left hltn the 14th of April, 
Mr. Pool came away the 15th of April, which 
is their 25th, and left him at 8t. Orners, and 
does not remember, that he used to be absent 
out of the college ; and Mr. Burnaby finds 
him there the Slst of April; so that particu¬ 
larly at the times the other two came away, 
and Buriiahy came tliilher, there he was, and 
there they saw him. 

The next witness is Mr. Thornton, and he 
gives you an account w hcii Ooics came thither 
first, and how lon^ he staid there; he says 
he came about Ciinstmas 1677, and there he 
^taid till Midsummer eve lu78 ; and he tells 
you some particular days he saw him on ; he 
says he saw him there on the 1st of IV] ay, 
New Stile, and he saw him the 2nd of May, 
New>$lile, in company with Mr. Burjiahy, the 
nexX day after his arrit ul there, wondering at 
theii* sudden acquaintance. And he adds a 
particular circumstance, why he remembers it 
was the 2nd of May; because lliat day the 
scholars at 8t. Ouiers acUd a play, at which 
Oates had a scuffle for a seat: and he says he 
does likewise reincMnbci' him to have been there 
when Mr. Pool capie away, which was the 
25th of April, New Stile. 

Then Mr. Conway, that was our next wit¬ 
ness, gives you an account likewise of Oates’s 
coming to St. Oiners about December 1677, 
and how long he staid tliri’e, viz. till the latter 
cud of J utie 1678. And be does not remember, 
that he lay out of the college above one night, 
and that was in January. And he remembers 
particularly that he saw him with Mr. Burnaby 
8uch a day in May. 

Then we brought another witness, and tliat 
was Mr. Hiq'gerstone ; and lie tells you, he 
had good reason to femember IVlr. Oates, lor lie 
was in the same classis v/ith him ; and this 
entleman gives an account particularly, that 
e remembers him to he there the next day 
idler Mr. Burnaby came, and agrees in testi¬ 
mony with all the rest, that from Christmas 
tUl Midsummer, he was not absent out of the 
college but one night. 

We have another witness, Mr. Becaton ; and 
he rememberl, diat Oates was playing at pine- 
pins the let of May ; he remembers the 2d of 
May to have seen him with Mr. Burnaby after 
the play was over ; and that agrees with the 
other witnesses about his being in Burnaby’s 
company the 2d of May ; anil he remembers 
likewise, that he hinnellf was chosen reader to 
the sodality, but upon Mr. Oates’s importunity 
he supplied the place in Mr. Beeston’s room, 
only with this reserre and cqpdkidn, That Mr. 

vaL. X. 


Beeston was to be reader at any time, if Oatea 
failed. And he gives you this particular ac« 
count, that Oates did read, as he believes, every^ 
Sunday and holiday, from the latter end ft* 
March, when he w'as chosen reader, to within 
a w'eek of bis going away ; fur that he did 
never read himself, as sliould have done if 
Oates had been absent or failed to read. 

We have another witness, and that is Mr. 
Smith: and he swears Ids being there from 
Christmas 1677 to Midsummer 1678, and Iio 
rein embers particularly as to April and May, 
bec:)nse the 21st of April he himself fell sick 
ill the college, and went into tlie infirmary, and 
remained there till the 7th of May; and be 
does remember that Oates visited him very oft 
in that time in the infirmary, and told liim Mr. 
Ililsley w,as gone away, and Mr. Pool was 
gone away, and two or three otlicr particulars, 
which happened in the college at that time ; so 
that there is another evidence, that is. very 
strong with circumstances to confirm the tes - 
timony of the rest; and he gives yo i a very 
satisfactory account of it, by shewing the rea¬ 
sons how he comes to remember these things. 

Mr. Pi ice, who was our next witness, has 
given you a relation all to the same purpose of 
Oates’s coming there at Christmas, and of his 
going away at Midsummer. And lie remem¬ 
bers particularly, that Oates was at St. Orners 
w hen t he Jesuits went to the consult af London; 
fur that there was a consult, and at that time, 
is acknowledged to be true; but not such as he 
says, nor was he there ; but he says some of 
the fathers did call there in the way to Kng- 
Jaud. And at that very time and after, he saw 
him there. And Mr. Doddingtoo giv es you itie 
same account. * ■ 

I'hen comes Mr. GeVrard, and he tells you 
a stoiy to the same purpose : how long Oates 
was there, and when he came. And that tha 
2d of May, be remembers Oates w'as at the 
play ; and he remembers the 26th of May, 
Oates was there, which was the 16th of May 
Old Stile. And he is sure Oates was there at 
that time, for this reason, that being the day 
whereon he himself was confirmed, St. Au¬ 
gustine’s day ; and Oates was colifirmed, with 
him.: and therefore he has reason to remember 
Oates was at St. Orners. 

My lord Gerrard of Bromley was our next 
witness, and he gives you an account to the 
same purpose ; and to the general evidence, 
in which he.confirms tlie others, he adds this 
particular, That Oates used to re^ with a sin¬ 
gular canting tone so that he must needs re¬ 
member him, and was so remarkable for other 
things, that he could not be absent without be¬ 
ing missed, which he never was. 

Thra comes Mr. Morgan, who was there at 
that time, a scholar; but be is now a minister 
of the church^f E^land ; and tlierefoi« not 
liable to Mr. Oates’s great exception of reli¬ 
gion. He confirms what all the witnesses said 
of the time of Oates’s coming, and of the time 
of his ^iii^ away: and particularly he swears, 
that when Mr. HUsley went away, he wal 
4H 
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there • when Mr. Pool went away, he was lege, and nhom it seems this person had 
there ; and when Mr. Burnahy came tiiither, known in Spain ; hut Oates did refuse to sneak 
he wua there. And this is not all, for there is with him,. and did not come down to him. 
something mure remarkable in his testimony; Thus be remembers such an one came there, 
for he tells you particularly he dues remeirdter, and when he W'as there, he was sent to Oates 
That upon the <24th of A|)ril, Old Stile, the day, to desire him to come down to this man, and 
gentlemen, when Oates says he was .at the con- he would not. Ay, but now how is this remem- 
Bult in London, Oates was then at St. Oiiiei-s. hered to he at ilie time when the congregation 
And the ocmsion of liis renieiiiliering this, he j was held here in England!' As to that, he 
IjfireSyou an HCianint of; for he tells you, upon gives this plain and full aecomit, Thai it must 
reading the trial of Ireland, where Oates be at that very time ; for the scholars did dis- 
si^ears, That he was here at the consult the «wurse among themselves, and were reckoning 
5l4tli of April l(i78, Old Stile, all the coPege iip what he had golten among them, and what 
reflected upon it, and wondered at the impu- he had gotten nt Walton; and finding that it 
deuce of the man, that he should dare to swear was very inconsiderable that he had g<itten at 
SMch a thing, when all the college rarneinhered Walton, ihey talked among themselves what 
him to be there all the while. And upon re- should he tlie reason; and concluded it was, 
collection of circumstances, he himself did par- because the fathers Were gone over to EIngland 
ticularly recollect his own playing nt hall that to the congregation. 

very day, and having tossed his ball over the These particular circumstances our witnesses 
wall, he borrowed Oates’s key to go into the give you as tiie reasoi.s of their particular re¬ 
garden to fetch it: And this was thought of momhranccsof the particular times: iUit,gen- 
wliilstthings were fresh, and every man remem- tlemen, you must take along with you those 
l»ered this, or that, or the other thing to be general convidcrnlions too that are (tffircd, 
done at such a particular time. wliieii do affect the whole time, from C'hrist- 

Mr. Arumlel, who w'as another witness, mas till Midsummer. First, That none can 
proves the general testimony of the rest, and come nr go, w'ithout being discoursed <d’ in the 
agrees in some particular things; and all he college: Next, that much more Mr. Oates 
•ays is to the same purpose. must needs he missetl, than any other, being so 

Mr. Christopher Turhervile, he comes and remarkable a person, as they tell yon, that 
•wears Oates’s being at St. Omers the 4th or scarce any week passed without Ins inukiug it 
6lh of May, which is the ^4lh and 2.Mli of | remarkahle hy some ridiculous action or ano- 
April Old Stile. Em* tliat upon Mr. Pool’s : ther. "J'liey say lie sat singly hv himself, at a 
going aw'ay, he changed his cliaiiihor in the paiiiculur table, that no man could come into 
collie, and saw Oates divers days afterwards • the hall, hut they mii>t see him; and therefore, 
in his chamber, and at tlie door ; and he knew > if absent, must needs miss him. And yet 
that he constantly read in the sodality, and ! they swear they do not ever remember him 
that he left particularly the Sunday Ivefbre he ! ab.sent, hut that one niglit; anti it' he had been 
went away, which was about Midsummer : absent, they must neetls Jiave observetl it, be- 
1078. cause of ail those cLrcumstunces that have been 

There was another gentleman, and that was reckoned up. 

Mr. Anthony 'fiirbervile, wdio gives evidence ‘ These are the witnesses, gentlemen, that we 
all to the same purpose; and this circumstance , hare produced to prove this charge upon tl:e 
goes thorough all the testimony of these per- defendant, two of whom are brought only to 
sons, that there's scarce any body can come to, > verify Mr. IIiisley’s testimony ; having heard 
or go out of‘ the college, but it is known to ail it from him at that time that he had left Oates 
that are there ; every man takes notice of it, at St. Omers, when there was no thoughU of 
it is the common discourse amongst them ; and this question. 

therefore they give this as the reason of their ! Now among these twenty witnesses, there 
belief, that he was there all this while, because , are not above two or three at most that were at 
they did not remember any thing that should | either of the trials liefure. They were never 
give them occasion to believe Mr. Oates was I produced as evidence, though indeed they 
away from the college from Christmas till ! proved the same thing that was testified by 
Midsummer, but only one time; and the re-j others then, but with many other circuui- 
merabrance of tli.it does shew, that they do ' stanges and particularities that were not before 
really observe these things, for they could all' spoken of; some are now produced that were 
tell that in January he went to Wattoii, and produced ^fore, and the reason is, because 
•laid out one night. | they are themselves ooncerned in those parti- 

There is one witness more that is positive ! ciilariUes which gave occasion to the others to 
and particular, and that is Mr. Claveriug, and reinemlier tivem. 

be remembers Oates, by a very remarkable | Gentlemen, afler the producing of bo many 
cii’cumstanct^ was at Nt. Omers at the very' witnesses, and so strong a proof, what is it that 
time tlie congregation is said tul>e held in Lou- i Mr. Oates lias produced against it 7 His main 
don ; for he tells you there came a person to objection to tbeir teBUmoii.y is. There were se- 
lieg money of him, and there was a collection i veral that came from Nt. Omers to testify at 
in^e in tfie house; and this person did desire ' those former trials what these now swear, who 
m sp^ak with Oates, who was tiien in the col- j were not believed, but I won believed, and th« 
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men were convicte<], condemned, and execut¬ 
ed upon my testimony: But is that all he has 
to say? No, says he, 1 have likewise witnesses 
to otter as a counter-proof to them, a positive 
proof that 1 wa^ here in hm^-land at the time 
tliey swear me to he at St. Oiners. And he 
tiays well; if that lie pi t»ved, there is an end 
of the case. Well, what is the proof The 
witnesses that he has, have been these four, 
Cicely Mayo, servant to sir Uicliard Barker; 
Butler, his (‘oaeiiman ; Patre, another of sir 
Richard's servants ; and the paiNon Walker, 

The evidence of Pa»e and WalkerJ thoiii^h 
produced last by Mr. Oates, yet I crave leave 
to mention first, and set them unt of the way- 
Pajife, he remeinliciN to have seen Mr. Oates in 
a disguise at sir Uiebaril Jiarker's, that is, in 
IJ^rey cloatlis; hut he is not certain as to the 
time; and he cannot take upon him to say 
what time of the year, or wliat year it was, 
only he believes it was in May : and tlierefore 
that can be no siiHicieiit evidence to contradict 
witnesses, tiuit with jjreat particularity spinik 
to certain times. As for >Valker, the parson, 
he said he saw him bchveon St. i\lurtm*s-!imo 
and Leieesler-lields; but lie cannot remember 
the time when neither: nay, the lemeiiihrance 
he lias of it u'oes rather to another time, than 
the time in ipicstion; for heiii;^ asked what 
circunistanci; he knew the time hy, he sriid, it 
was ahoiit a ^ear and a (|narler before the plot 
was discovered, which must he in April or 
May lo/r, and that will do the doctor no ser- 
vii e at all iijion this (|nesiioii. 

Now let us cHMisider Mrs. IMayo'stestimony ; 
and the oath that she madti was this, Timt 
when Oates eame over into lMi;;*lurid, she saw 
liiiii at Sir Iticliard Barker’s liunse the latter 
end of April, or the bcifinuin^' of May, and the 
week before M hitsiinlide, the latter end of 
April or the hei>innmif of May, was the first 
time that he eame, that she saw him ; but 
that be came before, as slie heard, but the 
couclimaii only saw bim, and told her that 
Oates bad been there: but the second time 
■he did see him, and he went in an«l ilincd there 
ill the house. Sir Richard Barker was not 
there, but my lady’s sister, her sons and daugh¬ 
ters were there. She si^ys, that she saw liim 
fct;aiii a week before VVliitsuntiile ; that when 
he came the first time he was in grey clothes, 
h white hat, and a .short perriwi}^. Afterwards 
he was in black clothes, u jiretty lun^ perriw 
not very lonj^, but the perriwi}^ was brown; 
and these are the circmustaiices she ntmem- 
bersto have seen him hy. 

’ Now let us sec what Butler, the coachman, 
jays: he remernbero about the beginning- of 
Maydie saw Oates at his JuastiM'’s lioiise in a 
di.s:;uise, the other said it was the latterjeiid 
of April, or the besrinniiijr of May ; but I siund 
not upon thut^ but this he ifoes swear, 'I’hat 
the first time he saw him, Cicely Mayo saw 
him too, that lie was then in ji^rey clothes, a 
white hat, Imt liis hair was cut ^tliort, and he 
had no pcrriwifif on; afterwards he came in a 
^Umaniou coluiucd^outi and green > Tibboiis» 


and a long black perriwig. This is Butler’s 
evidence. 

Now these two people’s evidence are utterly 
impossible to be reconciled, they contradict ons 
another so much: first they contradict one 
another in this; she says, the first time be 
came she did not see him, but tlie coacliinau 
told her he had been there; hut he swears, 
That she did at that time look out of the win¬ 
dow into the yard, and did sec him as wed as 
he. Another contradiction is this: she re¬ 
members the first time he came ingrev clothes, 
a white hat, and a short perriwig; the coach¬ 
man swears he had no |>erriw ig on; but hia 
hair was cut short to hU ears. Then again she 
swears llie second time, he was in black clothes 
and an indidvriMit long perriwig, and the per* 
riwig was brown : and the other swears he was 
in cinnamon-coloured clothes, and a long |>er- 
riw'ig, and il was a black one. Now thus you 
see the witnesses contradict themselves, and 
cuimot be reconciled to one another* 

BjU take one thing more, which is very con- 
sidt ruble, wherein she contradicts Mr. Ger- 
ranl; for she swears he was here a vyeek be¬ 
fore NVliitsuiifuie; that she is sure of: no# 
limt falls upon tlit iiineteentb <lay of May; 
then upon the sixteenth day of May, was the 
week before Whitsuniide ; now, that is a most 
emiiient day, by the lesiimony of Mr. Gerrard; 
for that happens to be llie twenty-sixth of May, 
New Stile, and that was the day he was con¬ 
firmed with Mr. Gerrard at St. Oiners; and 
no man sure can doubt which of t he I>vo wit¬ 
nesses IS t<i be believed; autl it cannot but be true, 
that be was lliere at that lime, bdCausc so re- 
iiiurkalde a circumstance cannot be forgottent 
and yet this woman swears that he was therj 
a week before M'liitsuntide, and that by^coin- 
nulutioii must be llie tune of his coiitirinalion. 
But, geiitleiiieii, another thing that 1 offer upon 
the lestiniony of these witnesses, is this: if you. 
will heluwe it, he hiiu'sclf contradicts his own 
witnesses, or they him, and one of them is for¬ 
sworn : fur he has sworn the consult was the 
twenty-fourth of April, and that three or four 
days after that was over, he went back with the 
lathers to St. Oiners; now this coiitradicis all 
that his wiluesses have said. But he has given 
himself, as he thought, some little latitude; 
.^nys he, the consult began llie twenty-fourth 
but it held si3t or seven days longer. We will 
lor this time admit it to be so, and give him 
the SIX days he requires; and yet after all, it 
will not uome up to the time that his witnesses 
speak to; for to the 24ith of April, odd six days 
and that brings us just to the last day of April; 
and then take four days in May, to make' up 
the three or four days after Uic consult was 
over, and we are vet at a great distance from 
the Whilsun-week; for that was the 19th of 
jMay, and the week helbre must be the ISih or 
lOtli, and so it is impossible to be reconciled to 
inith w'liut he and his. wituesses sw^ar; either 
the evidence that the doctor now brings, must 
lie a contradiction to his <iwn Ibrmer oath,, or 
his uaik pruyesAUsy^ are tMistakaii besideii 
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the contradicdoii th&t is between the witnesses 
tbemselyes; for they vary in a ^eat many 
inaterial circtimstanees, which 1 have .before 
veckoned up to you. 

But gentlemen, false witnesses are very often 
detected by little circumstanees, though I must 
needs say, these are not small ones; for these 
are very remarkable things in themselves, and 
l^reat contradictions to one another, and there¬ 
fore it is impossible they botb can swear true. 

There were some other witnesses that were 
produced by Mr. Oates formerly upon this 

J oint; one of which was Clay, the pnest, and 
e, you hear, is contradicted by Mr. llowanrs 
testimony, who not only tells you he was not 
at bis house when lie says lie was, but shews 
that Clay was mistaken in point of time: it 
was not in May, but in July. But that is not 
all, we have another evidence, gentlemen, to 
shew how this mistake comes to pass, and 
will give a great light into this sort of practice 
that has been used in this matter; for we have 
two witnesses that give you an account how 
Oates and sir William Waller were at the 
Gate-House with Clay, and there did threaten 
him, that unless he swore he dined with Oates 
at Mr. Howard’s in May, they knew he was 
a priest, and he shoald he bang’d. The man 
was somewhat cautious at first, for truly he 
knew nothing of the matter; but at last, upon 
condition he might have his money again that 
was taken foom him, he had been a rogue for¬ 
merly, and he did not know what be might do. 
Now, w'e fold presently afler, that be was in 
fact brought as a witness ; what he swore, Mr. 
Howard telte you, and you have heard him 
cKuitradicted in that point of time. For Mr. 
Howard says it was in July ; and then it 
was agreed that Oates was in England ; for 
our witnesses tell you that at Midsummer he 
came away from St. Omers. 

So that, gentlemen, the evidence that was 
formerly produced for him, is not only taken 
away by positive counter-proof, but there is 
fixed upon him, w ith great infamy, the addi¬ 
tional crime of subortialiou, by forcing |>eople 
to swear for him, under the tftreats of being 
> hanged ; and wc all know how such people 
lay under great fears and terrors at that time. 

There was another witness that was pro¬ 
duced formerly for him; but 1 shall not take 
upon me to repeat all the particular evidence 
that has been now given about that matter. In 
short, our objection to the U'slimony lies thus: 
That Oates did swear in his NaiTative, that 
Bmith wp a datigerous man, and emiiluyed by 
the Jesuits to stir up the people against the go¬ 
vernment; that appears by Oates’s own oath. 
But it likewise appears, that afterwards they 
were reconciled, and that he gave tSmith a cer¬ 
tificate under his hand, that he was a good Pro* 
testant, and a good subject, anti about eminent 
•ervice for the king. Now' we see no reason 
hitherto, wliy Mr. Oates should change his 
mind, after having a worn him such an ill man, j 
all of a sudden to be so kind to give him his 
protection, and so advautogeous a character as . 


. 158 ^ TUtu 0»tes, [1808 

that was in that season. But, gentlemen, the 
mystery is easily unfolded, if we g [0 three or 
four days further in time, whiph brings us fo 
the trials of Whitebread and Langhorn; it 
seems Mr. Oates was then aware of that, which 
is now an objection to his testimony ; for it wan 
made an objection at the 6rst trial of Ireland, 
That he w'as not at this consult, for he was 
then actually at Bt. Omers; but no witnesses 
were there to prove it; but now he w'as aware 
that some ^ere a coming over, and it con¬ 
cerned him to make some good proof if he 
could, that really and iu truth he was here in 
London at that time. 

And 1 cannot omit to take notice of what my 
Lord Chief Justice was pleased to observe and 
object to him now: It is a wonder a man 
should be liere in town so long; a man that had 
much acquaintance, as it seems he had; a 
man that went about freely ami publicly, as 
his own witnesses say he ilid, should be seen 
by nobody, but these few, should not be able 
to give un account, by any body, where ha 
lodged, at any one time in this interval. Nay, 
by Ho circumstances that must occur to his own 
knowledge, to be able to shew where he lodged, 
is very strange; though it should be that ha 
did lodge in the houses of those that would not 
come to give evidence, as he alledges; yet it is 
almost impossible, but there must be some 
other circumstances to prove his being here, 
besides the evidence of the landlord of the 
house where he lodgtul: but ho gives no ac¬ 
count where he was lodged, and whom he con¬ 
versed withal, but these people only ; and that 
they should see him, who were nut his intimates, 
amf none else in the world, is to me one of the 
most strange things that can be conceived. 

Now, Gentlemen, when he has given no 
manner of satisfaction that he was here, and is 
by twenty witnesses sworn not to be here; 
what is it that he says to all this ? w hy he doth 
insist upon it, that nis credit must not be now 
impeached, because that once he had the for¬ 
tune to be believed, and some men have died 
and suffered for it; as if no perjury were to be 
punished, but that which is unsuccessful; 
whereas the reason why perjury is taken notice 
of hi the temporal courts, is only because of 
the mischief that it may do, Bhull it then be 
no crime w hen a man nas done the mischief, 
when the fear of that miscdiief was the ground 
of making it a crime ? That is a most mon- 
sti'ous way of arguing. And yet this would 
Mr. Giles have look like an ai-gumciit, that 
bocau.se he has been believed in his false 
oaths, and men have siifocred by his perjury, 
and he has been successful in hi.s crime, that 
success has.protected his wickedness from 
punishmenU This 1 confess is u new way of 
arguing; and' such as none but Mr. Gates 
could.certaiidy bate invented. 

Bur, Genileiiien, to contradict this, we have 
shewn you, that as he lias had the fortune to 
j be believed; so he has likt*wise had the fortune 
j to be disbelieved. For there have been pro- 
. duced as many records of acquittals bt 
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uras an evidence, as there have been produced 
convictions upon his testimony; so that he has 
been as often disbelieved as believed. 

Whither then does he betake himself next ? 
he has called a great many witnesses to give 
you, as evidence for him, an account what opi¬ 
nions at that time the Houses of Parliament, 
the courts of justice, and the juries had of his 
evidence; and then insists upon it, that now to 
his credit in question, is to arraign the jus¬ 
tice of the nation, the wisdom of both Houses 
of parliament that believed him, the honesty of 
the juries that convicted those whom he ac- 
Gusetl, and the integrity and understanding of 
the Judges, who were learned, wise, and just 
men ; and with great earnestness he asks the 
question, why now at this time of day should 
this be called in question, which received of 
much credit and approbation so long ago, by 
the good opinion that all sorts of men had of it 
at that time ? and now to question this, ha 
would have thought to be a casting a blot upon 
the wisdom of the nation, and an arraigning the 
jiistice of it: when, if the thing be duly consi¬ 
dered, the not punishing this heinous offence 
with the utmost severity that the law will 
allow of; now that these circumstances appear 
to make it plain and evident, would be a greater 
piece of injustice and reproach, rather to our 
nation, than any ways a reflection on the jus¬ 
tice of it. 


gion and lives, (which I cannot but observe, 
was previous to the trial of any one offendel^ 
that was tried and convicted upon this evidence) 
must needs put the whole nation under great 
apprehensions of danger, and make tlie way 
much easier for him to.be believe<l, as by sad 
experience we found it did. Under these cir¬ 
cumstances came those men to be tried, with 
this further, Tas we cannot now but think) that 
there were ill men at work, that laboured \o 
improve those fears and jealousies that had al¬ 
ready possessed men’s minds; the wonderthea 
will be the less, if men, under such disadvan¬ 
tages, tried by men under those fears and ap* 
prehensions, had the ill fortune to be convicted* 
But when men had a little overcome their fears, 
and began to consider his evidence more calmly, 
the settle was changed, Oates lost his credit, 
and the men were all acquitted. Nor is this 

I irqsecution any reflection on the Protestant re* 
igion, whose cause he falsely assumes to him* 
self. No, gentlemen, the notestant religkm 
had no share in that invention. It needs not 
the support of a lye, no, not the most plausible 
lye, much less of one so infamous as this does 
now appear to be. It is rather a vindication of 
our religion, to punish such offenders as tbqr 
deserve, and the proper way to maintain the 
justice of the nation, and wipe oft* that reproach 
this man’s perjury has brought upon it. 


Gentlemen, when we consider the cii*cum- 
Btanees of this case now, 1 do verily think it 
will appear to be a very strange and wonderful 
thing to us, that ever any man should have 
believed him. And it is a strange consideration 
to reflect iij>on, to think what credit he had at 
that time. But withal, consider, gentlemen, 
could any one imagiue, that it wc re pof-sihle 
for any man on earili to lx?corne so impudent, 
as to dare to expose himself before rhe high 
court of parliament, the great courts oljustii*<*, 
and thore tell a most infamous lie for the 
taking away tlie lives of men ? the greatness i 
of the attempt was a groat inducement to the 
belief'of it, because no man could he presumed 
to dare the doing of such a thing, if he had not 
a foundation of truth to build upon. And wlien 
he had thus made his discovery, and that of 
such a nature too, a most horrid, hloudy, and 
traitorous conspimey to murder the king, to 
overturn the government, to massacre all the 
Protestants in the kingdom, and to deface the 
very name of the Protestant religion; wha? 
was more natural than that the parliafbent 
should lake all imaginable care to j»reveiit tin? 
accomplishment of‘so great a mischief ? and 
consider too, how much easier it was for him tn 
relate his evidence in a continued story, than 
afterwards it W'asto maintain it, when it came to 
be examined and opposed l<y them that werii 

accnsed,whobestknew wherein, and by what 

means to prove him false. 

Gentlemen, tlio care the parliament took to 
disappoint any designs of this nature, and the 
means they used for the security of the king 
and kingdom, aud the preservation of our rcli- 


X. C. J. Then, gentlrmeti of the jury, the 
evidence has been very long, and it cannot be 
expected, after so much lime has been spent ixi 
this cause, and such a difference of testimony, 
and especially considering that the testimony 
has met v^ith frequent interruptions, and 1 may 
say some paVt of it delivered in great confusion, 
it cannot be ihonght or imagined, 1 say, that 1 
si}ould be able to remind you of the several 
particulars that concern this case, and may be 
necessary to i o oliserved about it. But, gen* 
tiemen, I aiu sure, by the knowledge 1 have of 
most of you, vou are persons of great under¬ 
standing ; so that what may be omitted by me, 

1 question not but y»iur own abilities will sup¬ 
ply. 1 confess 1 am much shortened in ray 
labour, by the pair s that Mr. Solicitor has taken 
to sum up the e\ to you, and without all 
doubt, lias dont- it with all faithfulness to his 
master, viih great right to himself. I could 
not lie*ar much of what he did say ; but yoh 
w'ho wore nearer and did hear all, which 1 
could not do, your judgments will direct you 
to lay that weight upi»n it which it deserves, 
and which the law will allow ; for, gentlemen, 

I am bound to toll you, that you are to lay no 
weight upon any allegations on the one side, 
or on the other, or wliat is observed to you by 
the court, further thau is supported by the tes¬ 
timony that has been ofl'ered. 

Now, gentlemen, I think it not amiss for me 
(before such time as 1 enter upon the conside¬ 
ration of the particulars, and reminding you 
what 1 take to be the evidence in this case, and 
what not) to clear one point, that this person, 
Oates, the defendant, against whom this indict* 



12111 STATE TRIALS, l James II. ifiSi.—Tl'jal of TUut Oata, [1212 


mnt of peijury is brought, has cnileavonrccl to 
insinuate, on purpose to gain hirast'lf a repula- 
lion; which if he could acquire this way, would 
i^d a greater reproach to the justice ot the na¬ 
tion, than it has contracted alrcaity, hy giving 
too much credit to such profligate wretches, as 
have tiK) lately appeared among us. The ob¬ 
jection he makes and insists so much ii|ioii; 
•ays he, I w'as believed very much before, 1 can 
produce you the opinions of the judges, that 
tieclared themselves very well satisfied with my 
evidence, and the verdicts of juries, two or liirre, 
* that convicted men upon iny testimony; and 
not only that, but here wei'e likewise three or 
four parliaments that did not only believe that 
testimony (or rather Narrative, for 1 cannot 
that testimony, which was given before 
the House of Commons) that 1 gave, but did 
declare their satisfaction of the truth of what 1 
•aid ; which satisfaction and belief of theirs did 
produce thaoks from both Houses to me fur 
giving this testimony. 

But all this while, what.Mr. Solicitor said 
upon this point, is a plain and a full answ er to 
it: if in case upon a sudden inlbrmation, tlie 
king, the parliament, the courts of law', and 
juries, were surprized into this belief, us not 
imagiiiing there could be a pack of such vil¬ 
lains, that could be wound un to that height, 
as these fellow's have been ; that there could be 
■ucli an horrid impostor as this fellow, that 
should make such ullernjits, unless there had 
,been some triilli in it. 

Therefore the surprize of the thing, at that 
time, niitrht obtain a iielicf; hut Cod forbid, 
that that belief, whicii was no obtained, should 
protect the party believed from being called in 
question for the falshuod of that testimonv, 
which was the ground of that belief. It was 
hardly credible that any person could he so 
wicked as to declare sucli impudent falsities as 
these;,blit God forbid, that we should con¬ 
tinue longer under the same blindness and de- 
lu.Hion, the whole matter i.s now laid open and 
detected. Therefore, gentlemen, if you arc 
satisfied in your consciences, and do believe 
upon the testimony and evidence that has been 
given here tliis ilay, that those very things that 
were so much believed before, were credited 
upon the surprize of a sudden discovery, or 
the boldness of the undertaking, yet now do 
plainly appear to he false; then he it, i say, 
Ufion your consciences, if you Jet this iais- 
hood .go unpunished. It is a charge upon 
IIS w'Uo are ufiuu our oaths as juges, and who 
omst answer to the great Judge of all the 
world for our judgments ; and it is likewise a 
change u|>on you that ai^ sworn to try this 
cause,' and must answer, as well as wc, for 
what 4io in it, not to have regard to any 
things that was done before upon that hurry 
uud Surprize, hut seriously to w'cigli and coti- 
sitler w hut is sworn now, and ti-om thence make 
a coDclusiou, wliether you are not satistied that 
innocent'blood bas 'been spilt by the meuns of 
tliiaielJow. Nay, in this case, it is a cunlract- 
iugHif iniu4t more guilt thaa ordiuary, us it is 


murder done under the forms of law, and com¬ 
mon methods of justice. That men should 
take away the lives of their fellow-creatures, 
by perjury and false accusations, is of such 
dreadful cunscqucuco, that if the justice of the 
nation shall he afraid to have such matters de¬ 
tected, there would be ail end of all the security 
we have of our lives, liberties, and whatsoever 
is dear to ns. 

Gentlemen, the justice of the nation lies 
; under a very great reproach abroad, for this 
particular thing; and we must lie, all of us, 
that have any concern for the honour and good 
of our country, uneasy, till this matter he tlio- 
ruiighly searched into, and impartially deter¬ 
mined ; and I take it to be a case of the 
greatest importance to the settlement of the 
kingdom, for the credit of our laws, for the ho¬ 
nour and justice of our kingdom, that ever 
came in judgment in any of our courts of jus¬ 
tice. And therefore, as you respect your own 
conseienees, and the ohligution of that oath 
you are now under, and as you w'ould be 
thoiighl to hear any regard to ilie peace, ho¬ 
nour, and good of "yoiir eonurry, lake care to 
examine strictly uud impartially into the merits 
oi’ this cause, and weigh the evidence which 
has been given on all ^ides: he not at all dis¬ 
mayed with the apprehension of claiiiour or 
ealuumy, from any sort of people wliutsocver, 
for doing your duty ; neither lie led away by 
the iiisinualious of what was helieicd for¬ 
merly ; lor \ou hear the I’casuii winch miglit 
make Oate.s he believed then ; hut it is meuiii- 
heiit upon you to enquire, whether you have 
not suflicieut reason to he satistied W'hut ihn 
truth now is. 

And, gentlemen, I take myself to be the 
more ohiigud to take soim; |nuns in the press¬ 
ing a serious and impartial cuusldenaion of 
these things upon you, because 1 eanuot hut 
say, my blood does curdle, and uiy spirits are 
raised, that after the discoveries made, 1 
think, to the satisfaction of ail that have at¬ 
tended this day, to see a lellow continue so im¬ 
pudent, as to brazen it out, as he has done this 
day ; and that there should appear no shame 
and confusion tlmii what was seen in the face 
of that monstrous villain that stood hut now at 
tlie bar. The pretended iiiflniiity of hia 
body made him remove out of coiiK, but the 
intirmity of his depraved mind, the blackue^ 
of his soul, the baseness of liis actions ought to 
he looked upon with such horror and tletesta- 
tion, us to think him unworthy any longer to 
tread u[iori the face of God’s earth. You will 
ardon my warmth, 1 hope; for it is impossi- 
le that sucii things should come before any 
honest man, and not have some cxlmordinary 
influence upon him. 

Gentlemen, as io the merits of the causey* 
you have the positive proof of many witnesses^ 
whose testimony I shall by and by, as well ap 
I can, repeat to you ; but, pray you, (irst give 
me leave to observe somewhat, as to sojiie 
|>oiiiLs that have been started at the bar, as, 
VYhether a Pa^iist can be a witness'? 

U ‘ 
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suppose all these persons that come here to 
testify this matter ug^aiust the tlefenciRiit were 
Papists, as they are not, except you can lake it 
upon your oaths ami consciences, that nil these 
men are ijuilt}^ of voluntary and uiH'iil per- 
jury, you must liml the ilefeinlant i^inhy. 

As to their diirercnce in relio ion which Oates 
so iinirdi hiinjj upon, I must tell you, every 
Papist or i’aiholir, cull them how you 

will, except the ronti ary he-made ajujcar h^ a 
lei^al cxecptlon, T mean siieh as w<iuhi lake off 
the testiimuiy of one that i^ere not a Pnpi^^T, is 
as {food a witness in a roni t of justice, as auv 
Protestiiut \A hatsoever: we are no. come 
liere to controvert points of leliifion, hut to try j 
a bare matter of fact; so that all that stulf that i 
you have heard here this <lay from the deleii- 
dant,iind those insinuations that he made about 
their relitfion, on purpose to oast dirt and iilth 
upon all the testimony that they have hrouiflit 
aifaiijst him, must si^itiify nothi'nff with you at 
all. If in case such doctrine happen to pre¬ 
vail as he has this day preaclied, then it is in 
the power of any villain to swear any mischief 
whatsoever anfamst a Uoman C'alholic, and 
that Kornan Catholic has no wa}' to vindicate 
himself, nor to make the troth appear. We have 
no such exceptions to witnesses in our law ; 
every man, till it is made to appear that his cre¬ 
dit is foi'fcited, may and oii^httohe received as 
ii witm ss to jrive te^tlmony in any cause; 
so that all that matter is of no import at all. 

And, o-entlemcn, I am the rather minded to 
hint this unto you, hccanse he has insinuated 
Komethiiiif out of the trials of (iiovc and Pick- 
erin^f, and IrelainK wliicli was in lloccmher, 
in the year 1677, at vvhieh trial \Vhit«‘bieadaiid 
Fenwick, who had pleaded to the same indict- ^ 
ment, were hrnn 5 »ht on to tri-d ; hut because | 
there was hut one witness airainst them, the ' 
court dischar‘;t*il them iortliat lime, and they 
came not uiram to trial till the month of June 
or July thereafter, when they were convicted 
and executed. Now hetween-thattime o*‘ Ire¬ 
land’s trial, and the time v«hen Wliitehread 
and the rest came on to trial aifain, says Oates, 
they had sutHiaent lime to have broii^fht all 
their witnesses li*om St. Omers, to testify this 
business of my heiii^ there, liavin{r notice by 
the former trial, what evidenen was aiftiinst 
them: Imt all the witnesses they did brinij, 
which weif about fifteen or sixteen, w ere not 
siitficieiit to countervail the testiifiony that 
Oates gave of his being here in town ; and 
thereupon they were convicted, condemned, 
and afterw'ards (I urn sorry to say it) executed. 

This is the objection he makes ; but at the 
same time I must repeat what I said before, 
when such a dismal story as this was told, 
when he had the confidence to relate it before, 
in the Houses of Parliament, and there obtained 
credit; no wonder if, in that burry, all of that 
|)ersuasion were looked upon with an evil eye; 
and the conviction of those that were at that 
time accused were too easy. 

We must rememliei* the apprehensions some 
Wm MPidfir ofour religion being to be subverted, 


I our government to be destroyed, our king , to 
be murdered, our tjiroals to be cut by the Pa¬ 
pists, to that height, that this very fallow, 
Dales, vias so much credited, that all other 
people almost were below him, and greater re- 
, spcctshew’ii to I'.iin, than to the hranclies of the 
* royal family. Nay, it was eoiiic to that de¬ 
gree of fully, to give il.lo no vviuso name, that 
ill jmMie soeietlcs-, to the reproach and iiifiimy 
<»f them be it spoken, tins proHigatt villain ivas 
<‘ares.si‘d, vi.is drunk to, and saluted by the 
luiiiic of the JSiivimir of the nation. O pi'odi- 
gioiis in.qdriess! that such a title as that was, 
sliouid cv t r he given to such a prostitute monster 
ol im|uctv ns this is! 

(iood Dod, w hither were w e running, when 
many easy people were so strangely wrought 
upon by tliis impostor, and when tlie villain¬ 
ous and black designs of some evil instruments 
amoi)g.-«t us, could prevail so far, ns to deceive 
almost a whole nation into the belief of so horrid 
a falsehood ; even at the same time that a 
hidden treason too deeply cniitrned, was carried 
on amongst us, but, God be thanked, was not 
too lately discov>red ^'Iie conspirators had a 
fair game of it whilst this fellow was helieveil, 
and they needed no other means to accomplish 
their design : hut when he was found false, and 
the pretended Plot had lost its credit in the 
world, w hat is their next Step ? Why, then 
they enter into that black and bloody conspi¬ 
racy, from w hich it hath pleased God lately to 
deliver us. 

1 .speak this the rather, because 1 know 
there are in my eye s<?veral persons, whose 
fears of Popery made ilieni give credit to such 
villains ns these before: hut vihen it jdeased 
(tod to open their eyes, and the false mist va¬ 
nished, they found a ical eons|)irucv againat 
the persons id'that liks.wd king, lately dead, 
and of our graciims soi'creign, now living, car¬ 
ried on under the pretence oi' that fal.se, hut so 
miieh eiTdited discovery; and now, God he 
thanked, all our eyes are open. And 1 hope, 
as we are s'cured frtwi w hat we so vainly 
dreailed, so we shall not he afraid to have vil¬ 
lainy detected, ami the greatest mark of infamy 
that can he put upon il. 

Yes, geiitletiien, there was a consult, and 
there was a conspiracy against the life of our 
king, our government, and oOr religion: not a 
consult at the "IVhite Horsci in the Strand, but 
a cabal and association of perfidious rebels and 
traitors, who had a mind to embroil us in blood 
and confusion; hut, God he thanked, it had 
not its desired effect. Tiie wme soit of vil¬ 
lains were parties in this conspiracy, that liad 
too great a hand in the late great rebellion, 
which we to this day feel the Hmuii of, and 
they had a mind to make use of the like in¬ 
struments, as they did before,, to bring us into 
I the like misery, as we were before involved in. 

And is it not a prodigious thing, to have 
such actions as these to-day defended in a court 
of justice, with that impudence and uocoqcem* 
edness, as though he would challenge even 
God Almighty to punish hit wickedness, and 
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bliKsphemottsly blesses GoJ, that he has liTcd lieved him when he was a villain, and not 
to. do such wondtclul sen ice to the Pi*otcstant known to he so, you must believe him, not- 
religion; and is so obstinate in bis villainy, as with6tandin|v his villainy is now discovered; 
to declare he would venture his blood for the ibr that is all the argument this learned doctor 
confirmation of so impious a falsehood: and, has a mind to imi)Ose upon you by. 
indeed, to sneak the truth, he makes no great Gentlemen, Mr. {Solicitor has bt^in very par- 
ventuve in it; for when he had pawned his ticular, in giving an account of the whole evi- 
iminortal soul, by so perjured a testimony, he deuce, and then it comes to this, which is the 
may veiy easily proner riie venturing of his natural fjiiestion in the case; whether upon 
. vile carcase to maintain it 1 * the to>timonies that have liecn given to you. 

Gentlemen, having* thus said, (and I could there tlocs reinaui so much as a doubt, wjiat 
not forbear saying of it) give me Wve to put verdict you ought to givci* h'or 1 confess, 
you in mind of v^at lies before you now to be were it a thing in the least douhtiul, matters of 
tried. First, this indictment takes notice, that peijury arc so nice and tender, that we and 
there was an indictment taken before the com- you ought to be cautious how you convict 
missioners of Oyer and Terminer, and gaol people for perjury in doubtful matters; but if 
delivery at Hieks’s-hall, of high treason ag-ainst it be a thing without doubt, ^and plainly evi- 
Whitebread, Fenwick, Ireland, Pickering, and dent, that Uiere was a verdict thereupon, it 
Grove, and that indictment and the whole re- addtf to the guilt, because tlie justice of tho na- 
cord is proved to you by Swift. ' For 1 must tion is imposed upon. The God of Heaven 
tell you as I go along, what proofs there arc of deliver every honest man’s soul and conscience 
all the particulars, and you, upon consideration from such guilt! For iiiy part, 1 would not for 
of all that is alleged, are to he judges what is the uuivei*se have the least guilt of innocent 
sufficient proof to convict the delenuant of the blood lie u[)on me. 

dime that is laid to him; which is wilful and Then, Gentlemen, to prove what Oates swore 
corrapt penury. The iudictment, gentlemen, is not true, you have no less than twenty-two 
sets forth the oath that Oates did make at Ire- witnesses, that swear directly he was not here 
land’s trial, and then avers it to be false: for in London the 24th of April 1678. But it may 
tlie oath that he did take, that stands thus: be, lliat it is not such a positive testimony as 
that hlS did swear he was present at a consult, the law requires to prove a peijury : but then to 
beld at the White Horse tavern in the Strand, swear directly that he was in another place at 
the 24th of April 1678: that he did swear, that that time, is a positive contradiction to his evi- 
it was there resolved to murder the late king: donee, and this has been testified by the oaths 
bow that that resolution was can'ied by him of twenty-two persons, against the credit of 
from chamber to chamber, that is, to White- whose testimony there is no objection at all 
bread’sandFenwick’s, and Ireland’s chambers, really made, but only imnudeiKse ; and that 
Und saw them sign this resolution there: and shad(»w of an objection, they are all Papisto, 
tbe assignment of the perjury is, that he was and 1 am a Protestant: and truly a wonderful 
not present at nny consult, ’tis not that there credit it is, 1 must needs say, for the Protestant 
was not any such consult, though it appears by Religion to have such a learned and pious sup- 
■the evidence that there was none such, hut that uorier, as Mr. Oates, to be of that persuasion ; 
be was not present at any consult at all held out it is certain there was a Judas amongst the 
there at that time. twelve apostles, and there are rascals of all 

Now, that be did make such an oath, is fiersuasions. And truly 1 take it makes never^ 
proved by a worthy gentleman, Mr. Foster; a tbe more for his advantage, nor the honour of 
gentleman known to you all that live in the our church, that he is pleased to call himself 
city of London; and he did truly make that by that name, which he, and such as he, have 
remark in the beginning of his testiiiioDy, that brought into some scandal and reproach, by 
any honest man in his place would have done, setting themselves up, as the great pillars of it; 
that he was one of tliose unfortunate men that but we know Dr. Oates has been very liberal 
^ed Mr. Ireland; for though a man do go ac- to himself, ho has given himself bapusin, and 
cording to his conscience, as to be sure there is given himself tbe doctor’s degree, and now he 
Boquestion to ho made of it, liHt allthesejury- gives himself tlie title of the reforming Pro- 
men did in finding that verdict; yet when I testant, Mr. Oates. We have Protestant shoe- 
come to find, that tbe evidence u[K)n w'hich I makers, and Protestant joiners, and Protestant 
convicted those incii, is detected to be false, Atheists, and all sorts of tnie Protestant rascals; 
imd that upon iny verdict the persons were but it becomes us and you to assert the honour 
executed; though no guilt of their blood is of our religion, by disowning any fellowship 
xeally contracted by me, yet 1 cannot but think with such villains, or their actions, 
myself unfortunate, that 1 was, though inno- Gentlemen, the method that was taken, gives 
ceedy, an instnirnent of their death ; and there you an exact account in point of. time, as to ■ 
is neves anyone of you, but would have thought this whole business. First, says Mr. Hikl^, 1 
yourselves unfortunate, if you had convicted left him, in time tbe 2Sd of April New Stile, 

S n upon sudi a testimony, which though you at St. Omers, and 1 am sure 1 saw him there 
imr^ then, yet afterwards you should have then, which is the iStb Old Stile ; the 24th of 
season to coneuide was false. And yet Oates April New Stile ; which is the 14th Old Stile, 
wonldhave youthink, thatbecause they be- I came from St. Omers, I did not see him there 
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that moroisf, bat I myself came to Calais, it 
being Sanday, and 1 staid there till Sunday in 
the anernoon, and all night. I camis on Mon¬ 
day in the afternoon to take water at Calais, 
and from thence went to Dover. And from 
thence the next day 1 went towards London ; 
but 1 staid tour or live days hy the w'ay before 
I came to London ; but then there is tliis cir- 
iuimstance that you must take along with you, 
gentlemen, that at this time, one Mr. Burnaby 
was coming from London, and going to St. 
Ofliers, and met with Mr. Hilsley in his way 
towards London : says Hilsiey, 1 came after* 
wards to town, and tliat was upon the Monday 
following, which happens to be tbe2tst or 
of April, our stile : but this I do remember 
very particularly, which makes his testimony 
to be true, and noi dressed up for this occasion; 
says he, I told one Osbiirii at that time, that 
we hatl a pretty fellow at St. Omers, that w'ent 
sometimes by tlie name of Lucy, and sometimes 
by the name of Oates, a minister of the cliiir'ch 
of England ; and there lie comes and gives an 
account of his ridiculous childish actions, and 
wliat a remarkable fellow he was; and this, 
says he, 1 told to Osburn. 

Now, to make this good, you have one Mr. 
Dorrel, who tells you there happened a dis • 
course, w here he was present, between his mo¬ 
ther and Mr. 0.shiirn, about religion; and 
amongst other things Osburn did say, Mr. Ilil- 
slcy had told him he left Oates at St. Omers 
when he came away from thence; and Mr. 
Osburn, be comes aiul says, I remember 1 did 
tell Mr. Durrel and liis mother, at that time 
that Mr. HiMcy did tell me tliib story : so that 
here are these'two witnesses which support 
Nr. Hilsiey in that circumstance of the time 
of his coming away, and his relation of Oates 
being left behind him, and that this was related 
about the S21sl or 2i2d of April. 

Burnaby is tlic next person that was pro¬ 
duced, and he swears be met Hilsiey by Sit- 
tingbiirii; and he happens to set out tor St. 
Omers the t8th of April, our Stile, and to come 
thither to St. Omers the Slst; and he swears 
positively that he was there tlie 21st, S2d, 23d, 
and was ihei^ the 25th day of April, our Stile ; 
and he docs |M>sitively affirm, that all those 
dayt he saw Oates there at St. Omers ; that 
Oates intruded into his company at his first 
coining ; and that he and all the others scho¬ 
lars wondered at the eonfidence of the man ; 
and he particularly remembers that be was with 
him at a public entertainment that was there 
the 2.^th : and if so, then it is impossible that 
what Oates has sworn of his being at the con¬ 
sult the 34tli of April, our Stile, can be true. 
And except you can imagine Mr. Oates to fly 
fhiru St. Omers the 24th day in the morning 
and be at the consult and back again at nigbt, 
which is more than he would have believed, 
because be swears the contrary, you must con- 
dude that what he swore was false. 

- The next witness is Mr. Pool, and he comes 
and Bi^s, he was there at St Omers,; and be 
eame over from thence the 25th of and 

VUL. X. 


that the day after Oates swean the consult 

of the plot to lie here; and all the rest of the 
witnesses do directly swear, That at the time 
that Pool went fi-om thence Oates was there ; 
so that the testimony of Pool is fully and po¬ 
sitively confirmed ; and Pool gives you a rea¬ 
son why he came over, which was the death of 
a brother of his, and upon a prospect of an es¬ 
tate he came into England, which likewise ia 
a reasonable circumstance why be should re¬ 
member the time, because he had such induce¬ 
ment to come over hither. 

The next, Gentlemen, is one Thornton, and 
he comes to the month of May, to the 1st aUd 
2n*l of May, their Stile, which was the 21st and 
22nd of April, our Stile ; and particularly bd 
is sure Oates was there upon the 22nd of Aprils ^ 
our Stile, that is, the 2nd of May, their 'Stile* 
For, says be, there was an action or play of 
the scholars; and 1 can tell you how 1 remem*- 
her Oates was there; Oates had a mind to have 
a place to- sec the play, which he bad no 
teuce or title to, and he had a scuffle with 
somebody about it; and therefore I remember^ 
by that token, that he wdUNihere at that time. 

Now, Gentlemen, it is not easy to be ima¬ 
gined, that six or seven men should agree in 
their testimony in all those circumstances, 
w hich in themselves are but minute ; yet 
when offered as reasons to induce men’s re- 
meiiibrance, must be allowed as good reasons ; 
and yet this is to he thought but a made story. 
Jf sir Richai-d Barker’s coach-man and Mrs. 
Mayo had had any such circumstances to sup¬ 
port their testimony, they would have bad 
much more credit. 

'J'lien there is one Conway ; and it is very 
observable what he s|)eaks of; for he was 
there'all the while that they say Oates w&s 
there, and he gives you an account that he 
saw him with Burnaby the first time he came 
over, and agrees with Burnaby in this, that be 
wondered mucli at his confidence, and did 
think that he was v^ry well known to him 
before: he swears Oates came in thither about 
the beginning of December 1677, and he was 
not absent, says he and several more, any one 
niglit, except in January once at Watton, till 
he W'ent away in June 1678. Nay, they are so 
precise in their memory for vyry good rcMiuts, 
because tliey arc so regular in their societTra,^ 
and keep a strict order, each has bis fixed 
place in the refectory, where all the Socii, or 
the membere of the (Allege do meet; and be¬ 
cause this fellow was an old fellow, older than 
the rest, and likewise was a dunce, therefore 
lie was set at the dunce-table in every body’s 
view, because he was a Uockbead, and too old 
to keep company with the boys: so that though 
perhaps one of those young fellowjs in a aiixt 
society may escape the view, and bo absent 
witl’.out being inissbd, yet remarkable Mr. 
Oates is not so easily forgotten, that us«^ to sit 
W himself And as that noble lord, my lord 
Gerrard of Bn>mley, says, he has aparticiilar 
face, and a fiarticular tone; and togre Was 
more reason to remark him thui any other, 

4I 
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both upon the acrount of. his person and of his 
actions: so that t must needs say indeed, it is 
not a downrigfht and positive swearinp, but 
their testimony is ^iven with" deliberation and 
rmllcclion oi* such particular circumstanceSf 
as may reasonably induce any unprejiidiceil 
person to ^ive credid to it. 

The next witness, Geotlemon, is Hapriu^cr- 
Stoue^ whose evidence is wonderful particular, 
and very material as to the circumstances that' 
aocpmpany it. For you are to observe, that in 
these colleges some are of the sodality, and 
4blneare not.; and some are of such and such 
classes or forms, and others of other. Now 
ibis pfcntleman and Mr. Oates were of the 
same I'orrn, and he docs particularly remember 
that he wnssettinf^npfor a preacher, as he has 
an excellent knack that way; and he tells yon, 
how riiliculous he made the late king in a ser¬ 
mon ; that be halted between two opinions, 
and there ran a stream of Popery between his' 
legs ; anil such like precious stnfF be vented. 
And to fix it to he about tlie same time that is 
ndw in question, lie says, he particnluriy re¬ 
members it was ,wiai' he was reader, when 
Mr. Oates was» it seems, the buffoon to the 
society, or as I may call him, the jack-pudding 
to the college, that used to make them spoit, 
and was guilty of so many ridiculous things, 
that they could not but put particular remarks 
upon him. 

I take notice, Ihsit this person says, 
there w'cre two persons, Williams and Marsh, 
that were qualified to give suHrages in the con¬ 
gregation, that is, they were past eighteen 
years standing, and did go over : for that there 
was a consult, is not denied, nor that it was in 
London, nor tluit it was njion the 24th of 
April; but they say, it whs a triennial meet¬ 
ing, which they used to have once in three 
years for the choice of some officem to manage 
the affairs of the society; as tor the choice 
of a provincial, and otlier persons that they 
Vere to send upon their errands, in order to 
the support of their society : so that under 
^e colour and countenunee of what was in 
itself ordinary and usual, and that happened to 
beat that time, Oates, who had heard some- 
wbait of it, and that it was the 24tli of April, 
and that such and sucti were to be there, he upon 
that heai'say, as should seem, at St. Otners, 
does feign and contrive this pretended con¬ 
spiracy. 

The next is one Beeston ; and it is very ma¬ 
terial too that he swears: for besides what he 
testifies, that from the time of his coming, 
which was in December 1677, he was not ab- 
senf fill the 23rd of June, when be went away ; 
and for the time in question, lie very well re¬ 
members his bcinjr there, by this circumstance: 
•ays be, I was chosen to be reader of the so¬ 
dality in the month of March, hut. then Oates 
^mes aed gets the office out of my luuids; but 
•till with me there wa^ that benefit reserved, 
that if lie sliould at any time fail of reailing 
there lipona Sunday ora holy-day, I was then 
la ^r« and to have supplied bis place. 


Says he, I was there from March, till the 
lime Oates went away in June; Jind Oates 
read there that very Sunday before the time 
ill June that he went away. And 1 am sure 1 
beard lihn reail every time; and in case he had 
not read every time, I must have read in his 
absence: but 1 did not read at all duriug that 
time. 

Now, Gentlemen, w'hen a man is to succeed 
or to supply the absence ofanoiher in an office 
that is peculiar as to the charge inciinibent upon 
the officer, and considerable as to Uie profit of 
it, tliiit ill list needs make an impression upon 
the mind, nnd give a man a more exact remem¬ 
brance of the thing ; and tlierefbre I’ recom- ' 
iiicMid it particularly to youriihservation. 

1'hc next i.s one Rlr. Smith; and lie says, he 
saw Oates lliere all the time: and as to ono 
part of it, Avlieii he himself was in the Infir¬ 
mary, Oates went to visit him every two or 
three days ; nay, and about such a time in 
May, says he, which was about the beginning 
of May, Oates being then in the infirmary, nut 
well, the Doctor and lie had a pn tty dialogue 
together, and Oates spoke false Latin to llie 
Doctor, for he said, *• Si phiceat Dominatiu 
‘ vestra,’ ill tlic beginning of his coniiditucnl: 
this he did particulaily say was the c.\prcs‘»i»ui 
that this excellent scholar used to the jibysi- 
ciun at his first application to him, imtl all the 
whole college took notice of that piece uf Ins 
learning. 

The next is one Price, and he tells yon, lie 
was there all the time that the others speak oi’; 
•he remembers him very well, and particnlnrly 
says, 1 am sure Oates was there the 11th of 
May N. S. which will be the first of May O.S. 
Iiecausc, says he, I know he was sauiidl y heaten 
that day, upon a qiiarrcd that lie had tlicre. 
Tills particularly he speaks to, besides his re¬ 
membrance of the other circumstances in con¬ 
currence with the former witnesses. 

Mr. Doddiugton swears the same, and Mr. 
Gerrard also swears the same, with that other 
particular circumstance that Air. Solicitor re- 
|>eated to you, which was of Oates’s being there 
upon the day of confirmation, the 26th of May 
N. S. the lo'th of May O. S. and he is sure of 
it, because he was confirmed along with him, 
and therefore it is impossible he sliould fo)IJ|^t 
it: and my lord Gerrard, who was next, gives 
this reason upon his remembran^ of all the 
fore-mentioned particulars, that he always 
took special notice of the man for his canting 
tone, his physiognomy, and remarkable be¬ 
haviour. 

Tlieii there is Mr. Alorgan, who is no Papist, 
hut a minister of theClmrch of England; -now 
Mr. Oates was.angry with all the rest, because 
they were Catholic.^ ; but wliat has lie to say 
to Mr, iMorgaii, who is a Protestant? Why 
the truth is, there are none of them to be lie- 
lieved, hccan.se they swear against him, and 
really ho ought to l»e permitted to give that 
reason, or it is like to go very hard with him ; 
for if in case you believe buta lliird pan of the. 
testuuoaj^ that has been given, it is snough to 
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^0 kis work. But what says Mr. l\Iorgaii ? 
Truly he comes up to the 24ih of April particu¬ 
larly, and kp tells you how he reiiiciitliers it; 
and tlie first occasion he had to look into it 
they beinjr all Hiii pri/ed til St. Omers ut %\hat 
Oates had sworn, jiiul Mr. Morgan recolioct- 
ing with himself, did riiinfiubcr that very ilay 
he was playing at hall within the college, and 
happened to toss his bull over the wall into the 
garden, and not being able to recover it in any 
other way, he spied Oates walking and looking 
into Ills book, and therefore he desired him to 
lend him his key, and by the help of that, he 
\vcntin and fetched his ball; and ibis was the 
very day that Oates sw'ore he was here. 

IVlr. Arundel say.s the same : the two Tur> 
berviles say the same; and one of tlicin is posi¬ 
tive to have seen him there, either^the t^^th or 
S5th, or 2^rd and 21th of April O.S. wdiich is 
the ."^rd and 4tli, or 4tJi and 5Lh of May N. S. 
and if it were either of these days, it cannot 
be possible be should lie here at the consult. ' i 

'I'he next is Mr. Claveririg, and 1 cannot but 
larlicularly take? notice oi‘ what he has sworn : 
le sa} s Mr. Oates was there all the time that 
the rest speak of; but it seems particularly 
about the lime oi' the congregation in lioudon; 
there comes in a stranger that was poor, and 
this gcntiemaii, Mr. C'lavcring, made a collec¬ 
tion tor him: and it was talked of in the college 
as tile reason why he had not success in his 
collection, because the fathers were gone to the 
congregation. Nay, and yet farther, says he,^ 
I do remember particularly that Mr. Williams 
and Air. Marsh did go over to the congre- 
gnlion, hut Oates did not; for 1 do reincmlicr 
when VVilliams and Alarsh came back again, 1 
had some discourse with Mr. Oates about the 
congregation: lie came to me, and desired to 
know of me w'hat account 1 was able to give of 
the matter of that meeting after the consult 
was over. Now had' Mr. Oates been there, 
anil been a person of that great trust that he 
had sworn himself into, he needed not sure 
have a.skcd Mr. Claveriiig at St. Qmers, what 
the business of the consult was at London, 
where he himscif had been, but the other bad 
not ^ 

There is, besides Air. Copley, another wit¬ 
ness, Mr. Cooke, that speaks particularly of 
tbeSOlh of April, that be was sure Oates w as 
tliere then, because of the procession,, and be¬ 
cause lie wimed by himself in it; and Wright, 
the last w'itucss, gives a general account, but 
ilpeaks to no particular time. 

And now, Gcntteinen, after all this evidence, 
mvu vocef you must give me leave to hint Tes¬ 
timonium lieif an improbable oath was that 
which Oates owns he made, if it be considered 
iu all its parts. Con any man believe that 
fifty persons should meet together pi a tavern 
in London, and these fifty persons should come 
to a resolution to kill the king and subvert the 
government, and alter the religion; and that this 
consultation being drawn up in the tavern (lor 
so he sw'ears it was), they sttould sever tbem- 
telves into lesser clubs and companies, and take 


care that none should sign when they were aifl 
together and among tlieiuselves, but iiuist Jiavis 
it earned up and down ii-um one man'K cham¬ 
ber to another, and lind no body to trust w itU 
this uffhir, ilint, if discovered, must subject* 
them to pi\*8eiiL destruction, and ruiu thrir 
whole party, but only Mr. Oates, who wxis 
none of their own order, nor does apppar to be 
of sucli credit amongst them!' Can you be¬ 
lieve any men shoidd be so void of seuseaud. 
reason, that of fifty togetljcr, and those i'C|)uted 
ns subtle as any sort of men whatsoever, there 
should not be one inuu of common undei^'tand- 
iiig, that should take care for a more rational 
management of so great and hazardous an un¬ 
dertaking ; when they were met together) and 
might have (iispatched it ip a quarter of ap 
hour, they should separate themselves iiit# 
several parts of the town, and trust a resulutioft 
of that nature in Mr. Oates’s pocket, in whom 
if they had had more cuntidem e than they 
seem to have, yet it was fully and madness to 
giveiiim that opportunity of destroying all of 
them, and making himselfP Were there .no 
other evidenced but the very testimony of tlit • 
thing, it would go a very great way with ine,** 

J confess; liut 1 imisrt; say withal, you are 
judges of this fact, upon a superadded testi.- 
iiioiiy of 2Q witnesses, riva vocc; 1 think it 
leaves the thing without any doubt. 

Gentlemen, the answer given by the de¬ 
fendant to iliis charge is very fallacious; and 
though he puta- sucli a countenance upon it, 
as though his witnesses were such persons of 
credit, that nothing could be objected against 
them, yet be is certainly very much ruis- 
taken in that: he has produced but two po¬ 
sitive witne.s8cs, and those two, as positive as 
they are in their proof, are likewise positive in 
their contradictions of one another, and what 
they ha\e said is loft to your coDsideralion. 

'i'hc one is u coachman, the other was sir 
Richard Barker’s lioii^i!-keeper; they indeed 
do say, sir Richard Barker’s Wife’s sister, and 
liis nephew, and his daughter, and his nieces', 
and a worshipful knight, and 1 know not who, 
that the old woman tells me arc gone into my 
country, were all there at the same time, and ” 
nobody corncs to testify it, but only this coach- .. 
man and this old woman: these, geutlemeiii^ 
arc things fit to be thought of. 

But now let us con-ider lioW they agree hx 
their evidence. Sa^s the woman, 1 saw him 
not till the beginiimg of Alay ; hut 1 am sure 
lie was there before once or twice; ^ And haw 
docs she know that ? Because the coachiimi 
told her so; and lie came there several times, 
hut he did dine there hut once *, and when he 
came there the iirnt lime she saw hini; he 
came in such a disguise, and lie liad a short 
perriwig, und a kina of short white coat, and 
a white hat. But when t!ie coiieliinan comes 
to swear, be tells you, the first tiino he saw 
him, the woman saw him too; that ho had his 
own hair, and cut close to his ears, that uiada 
him look, as the young follow told her, like a 
Uuaker, And whan 1 asked tha cuacbinah|,& 
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Are you sore that ^jamin the young: fellow | ber Mr. Oates was oiamioed in the House of 
^ did see him the first time you saw him there ? Lords, and was believed there, because they 
He told me, No; but he was sure the old uo- did believe he spoke truth at that time; but 
map did look out of the window and see him; now upon consideration of the controdictioni 
which she denies. I then asked him how otlen and falsities of his evidence, 1 cannot hut sayi 
lie dined there? He tells ^ou several times, I do believe him, says he, to be a ^eat villain, 
dltd there were such and such, and the old and that he has been guilty of spilling innooenf 
Woman did see him dine there several times; blood. And this noble lord speaks with great 
which she denies that she ever saw him dine honour and consideration: and truly, J believa 
there above once. And I take notice of one of if every man that is here were to speak his 
the evidence, the coachnian, he gives but an mind, my lord has delivered the opinions of 
odd tort of reason Ibr his remembrance, lu us all, and many thousands more in die na« 
Fdiruaiy, Buys he, my lady died^ and my tion. 

master was sick at Putney, and Oates came Mr. Oates called next my Lord Chief Baron, 
into the yard while 1 was deaniiig my coach ; my brother Gretrory, my lord of London, sir 
and 1 am sure it w^ when the coat of arms Geoi^ Treby, Mr. Williams, and my brother 
bung Over the dour, because he ask’d me about Dolben. But they all tell you, they are able 
my lady’s death, and therefore it mifst be in to give no particular answers to his Questions: 
May; when, for aught dues appear to the con- and this was the sum of his evidence.^ 
trary, it might be in any other month after the To thb Mr. Attorney-General has given a 
escutcheon was up; and in llie otlier circuiL- reply of evidence, that truly is of very great 
ktances there is no certainty at all: so that it moment. First, here is produced sir George 
is plain, these witnesses swear^ according ns Wakeman, whom Oates accuseil of high-trea- 
thcir humour leads them, ami not according to son, and he suffered his trial and was acquitted; 
,nny remembrance they hove of the thing. so that as well as the jury had given credit to 
And I rather believe it, because the third him in the former veidiets, so, says Mr. At- 
witneSS, that b Page the apothecary, that used torney, I must speak likewise for tbe credit of 
to make up sir Richai’d Barker’s medicines, that verdict that did disbelieve him, because 
gives an evidence contraiy to both those; be though he did swear as roiiudly%Dd bi i»kly up 
cannot remember the year positively or par- to ^he matter as he bad done before, yet when 
• ticnlaily ; but I’ll tell you how he thwarts and he had not the hurry and surprize oi his dis- 
rontradicts the other [>eople’s testimony; for coveiy to support him, his villainy was de- 
he reineinbcrs he came iu such a disguise, but tected, and the innocent acquitted. And be¬ 
lie believes nobody spoke to him but himself, sides the record of the acquittal, here is the 
because he found him walking in the place person himself, who is now under no dread or 
that w as for the common reception of the pa- danger, having stood his trial and liieing ac- 
tients; and be asked for Dr. Tongue, and he quitted; and he takes it upon liis oath, and ii| 
not being within, he went away very discon- the presence of the great God, and the searcher 
tented: and so now these three witnesses seem of hearts, that whatsoever Oates swore against 
to contrailict one another; and the last witness him at his trial, was every tittle of it false: and 
Walker, who is the parson, he says nothing this acquittal of bis, being after great and mtT 
to the matter; for it does plainly appear, the ture consideration, is an evidence of anotber- 
|ime which he speaks of, which was about a guise quality, than the verdicts of the other 
year and a half before he was called to testify convictions. 

at the five Jesuits Trial, must be in the year Next to liim, is my lord Castlemain, a per- 
1677, and not in the ypar 1678, which is the son of very great honour; and he gives ai| 
question^ here, which must be before he went account he was anaigned of high treason at 
first to St Omers. this bar, and upon his trial Oates was produced 

Gentlemen, the other part of Mr. Oates’s as a witness againet him, and there lie swora 
defence has fc^en iipuo this topic: says be, I he met with my lord Castlemain in Lincoln^- 
liave been believed heretofore, the parliaments Inn-Fields, and great familiarity there was be¬ 
have given me credit; and to prove it, he has tween them, so that my lord cqpld not trusf 
^led several noble lords and persons of quality, him in a less affair than the plot; and away 
The first was my lord of Devonshire, who says he goes with him to Fenwick’s chamber, there 
he cannot remember My particulars of his evi - to talk about the desigp of killing the late king i 
deuce, it is so long since; but be remembers Mr. ^tes, of all mankind, must be the great 
I® tvidenoe given of the repository of this secret. But the jury then 

plot, did make such votes as we do all know of. being persons of great understanding and in- 
And there were a great many people that gave tegnty, did not believe Oates, but acquitted my 
create his testimony, who, God be thaidced, lord Castlemain. And herdoes here take it 
areornnotber opinion now. And my lord of upon bis oath, backed with all theimpreca- 
Otire sayi, he lyas not in the Hou^ of Lords tions of evil to himselfthat a man can use, that 
lithe banning of the discovery, and cannot there was not one word of truth in Oates’s tre<* 
femember any thing in particular. But my timony ; nor be did he ever see Oates in his 
lord of Huntingdon wasa little more particular; lifh, till such time as be was taken up upon his 

'j Md Mr.. Oates began to be angry with him, accusation. Now are here two peraons 6f ho*> 

r^lfMcaossheipQkasomiicb: aeys hCy 1 remem- |noUr and quality, that upon thewotths do pqr* 
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ticular)^ give yon an aceoant, aa in the presence 

Almighty Qod, that Oates )im twice tpr- 
sworn liimself against them. 

Gentlemen, there is notice to be taken of'tlie 
Journal of the House of Lords; and though it 
ia tme for the sake of the precedent, and to 
secure the justice of the nation, we did keep 
tiiem strictly to their proof, that it was upon 
oath. And as to the business of Smith, though 
we do believe the thing in our private judg- 
inenta, yet we thought it not fit to be per¬ 
mitted, that persons shoufd upon their own 
oaths confess themselves to be guilty of per¬ 
jury, and afterwards give evidence against 
others; for such are nut to have the coimte- 
nance of ever being witnesses again: yet by the 
records of parliament, and other evidence there 
is enough to make the matter aimed at clear. 

For It is clear by his Narrative, that Oates 
did first swear, as far as he could well swear 
to bring him into displeasure of the people: 
for that was his way to intimidate all he nad 
to do with, and thereby force them to comply 
with his designs. And there was no more 
plausible accusation at that time, than to accuse 
a man for saying somewhat against the par¬ 
liament, or being in a combination to subvert 
^tie Protestant flcligion. But you see, when 
he comes to have liis own turn served, then this 
nian upon whom be had fixed such an odious 
character, is really no papist at all, buf engaged 
in service for his king and country, and has 
Mr. Oates’s paBS|iort, a thing of gi*eat advan¬ 
tage to him at that season. This the king’s 
counsel made use of with great reason, as an 
evidence of tampering: for the man has al¬ 
tered Ills opinion of one he has before accused 
and now brings him as an honest man to give 
evidence for him. And this, say they, must be 
intended to be done by practice and by threats. 

And the rather, gentlemen, for that yoti have 
an account by witnesses sworn, that there was 
one Clay a popish priest, that lay in prison at 
the Gate-House, and while he was there, Oates 
and sir William Waller came into tlie prison to 
him, and tampering with him, says Oates, 1 hear 
there are some St. Omers boys, that intend to 
testify that I was at St. Omers when 1 say I 
was at liondori; but you must swear, that you 
dined with inc at Mr. Howard’s in May 1678; 
or if you will not, you know 1 know you to be 
a priest, and I’ll bang you. Says Clay, where 
is my silver and gold that was taken away 
from me? And we all know sir William Waller 
was wonderful good at the fingering of gold; 
he used to take aw^ broad .pieces as popish 
reliqnes, because of the crosses upon them. 
SaysClay, give me my gold again, 1 will swear 
fdr yon; 1 have been a rogue before, and 1 
may he a rogue i^ain And accordingly a 
(contract is made for him to swear directly, 
that Oates and he were together at Mr. How¬ 
ard’s house in May 1678. This very fellow 
that tells yon now the story, told it the next 
morning to another man, who has likewise 
sworn ihe samei Then is Clay conveyed by 
Oates to die OU-Bailey, and there swearli, 


beiii|rdiias threatened and suborned, that la 
ha and Mr. Oates dined towAhef al 
Mr. Ho9tard*sliooae,and yon haveUfr. Uow«* 
ard produced, who docs swear that Clay did 
swear so; bift indeed he was not there with Mr# 
Oates at dinner till July after. ' 

This, gentlemen, is direct corruption and suh^ 
ornutiun ; and if a man will be a corrupt knave, 
and endeavour to suborn witnes!»cs to swear 
that which is false, he is the more likely to 
swear lalse liimself. Besides that, you ai-e to 
take notice, here’in his own Narrative pro¬ 
duced, wbi^ you have it suorn by himself, 
that he went bock to 8t. Omers abodt the ba« 
ginning of May, and wasjhere a^l the montli 
of May, and in June, tp|i|l|^ latter end of It. 
Then all this while, citHr Mr. Oates, or bii 
witnesses, are iierjiired in the ca&e : He says, 
be staid but tnree or ^bur days in EnglanA 
after the oonsqlc was over, and then went* 
straight back again 10 St. Omers. Which 
must be first week in May ; hut if ymt 
believe his two witnesses, be dined with them 
several times after that: And so it ia apparent 
some of them are guilty of gross and tbul 
penury. 

Now, gentlemen, 1 cannot but resort back to 
the objection that 1 made at first. It is strange to 
mo, that a man that came upon such a design, 
should go publicly about the streets at noon* 
day, though in a ilisguise, yet he was known. 
But if you take the persons time to be in tbw 
year 1677, then it is easily reconciled what thejr 
did say of their seeing liim in such a disgiiiSSS 
and so all their testimony may stand togetfaelv 
and perhaps they may mistake in a peint M' 
time, though not in the substance of their evi¬ 
dence : and 1 would out of charity conclude it 
to be so. 

But I will say, if they are to betaken striotlj? 
to tile year1678*, it is monstroud to imagine, that 
we should have nobody brought to let ns Iniow 
where he lodged, where he eat, with whom h* 
conversed, for all that time. 

Gentlemen, 1 have detained you the longm 
in this matter, because 1 take it to be of so 
graat weight, wherein the justice and Jnmonir 
of the nation arc so much engaged, and it wsA 
therefore fit this cause should he tried in IhA 
most solemn and public manner, in order t6 
vindicate the nation from the reproach and ca¬ 
lumny of injustice and opprebsion. And sure I 
am, if you think these witnesses swear true, at 
I cannot see any colour of objection, thei*e does 
not remain the least doubt, but that Oates it 
the blackest and most peijured villain that ever 
appeared upon the face of the earth. 

CL(fCr, Tipstaff, you must take care of the 
jury. 

X. C. J, Gentlemen, if any of you have a 
mind to drink tX the bar, before you go, you 
shall have som^ got for you. 

Jury. No, my lord,, we do not ceM'ftf 
drinking. 

I. C. X then we Blty for yen. 
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Then the Jury whhtlren^ to^n«Wer ofiheir 
Verdict, end after about a quarter of an &mii ’fl 
stay, they returned and delivered their Ver¬ 
dict, * That the Defendant \ras Guilty of the 
VPerjnry whei'eef he was indieJed.* Which 
lielng recordeil, tli.e Lord Clmi Justice spoke 
tq the Jury to this effect : 

X. C. J. Gentlemen, that we are net, God 
he thanked, in those limes of disorder and con- 
ftision that we havt; been heretofore in, to have 
huminin^ or hissings to declare the auditors 
approbation or dislike of Juries’ Verdicts : But 
because there has been this day mention made 
of the opinions of judges ^bout verdicts, 1 shall 
take the liberty Uy^larc my mind to you 
new, That for inyv||L 1 am satisfied in my 
joonscience you hatS^veu a good and a just 
verdict; and so 1 believe is every other judge 
upon the bench. 

To which the rest of the Judges assented; 
and then the .Court arose.* 


1683. There have been cndeivmirs hy 


f‘ some persons to accuse Mr. Oates of sodomy, 
and in order thereto, two persons (one of which 
was fornierlv his man, but turned away for his 
rqgue'stiicks) applied themselves to an shier- 
man of the city, u iiu ordered them to go to Bir. 
Hocorder, who accorduigly took iheir ojk am illa¬ 
tion, which was so very iniprohable (ii<iy even 
incredible) that it discovered the l‘ttlsi:iU‘ss and 
rnaiicio'isness of the prosecution. 

“June 1C{;4. It has been very lately dis¬ 
coursed about town, that there are infornialions 
taking by Blr. Justice Guise, and Mr. Justice 
L’Estrangc of Urj:h Treason against Mr. Oates, 
and that he w'ould be indicted thereon the next 
sessions. 

“ Jan. 23, 1684-5. BTr. Titus Oates pleaded 
not guilty to an iutormatiun lor Perjury about a 
consult of Jesuits l;e swoie to be ut the White 
Horse Tavern in the Strand; and there was very 
hot w'ords passed between the Lord Chief 
Justice and him.** I^urcissus Liitlrcirs 
MS. Brief ifistorieal Uelatiuii, See. in All- 
souls’ Library, Oxford. 


323. The Second I'rial of Titus Oates, D. D. at the King’s-Bench, 
for Pegury : 1 James II. a. d. Ib'iij. 


May 9, 1685. 

. THIS llay being appointed for tlie Trial of the 
Other causes between our sovort^gti lord the 
king, and Titus Oates, for Pcijury; the same 
biLgan alnitituine in tlie morning, and proceeded 
after this maiiiier: 

First, proclamation was made for silence: 
Then the Defendant was called; who, appear-^ 
ing in person, was advised to look to his cbal-' 
Jenges: but he challenged none ; only he de¬ 
sired, that they might be all asked, Whether 
they were of the grand jury that found the 
bill? * which was done. And all denying it, 
the twelve sworn were these: Sir Thomas 
Vernon, kt. f INicdiolas (.'harllon, esq. Thomas 
Langbum, esq. Thomas Harlop, Francis Grif¬ 
fith, John Rent, George Toriano, Henry 
Loades, John Blldglcy, John Felling, Thomas 
Short, and George I’eck. 

Cl. of Cr. Gentlemen, you that are sworn, 
hearken to the Record. 

Memorandum, * Thai by a certain inquisition 
‘ for our sovereign lord the king, at the Guild- 
f hall of the city of London, and within the 
city, on Tuesday the 28tli of October, in 

* $be 36th year of the reign of our late sove- 

* reign tord Chavb^s 2, by the grace of God, of 
f Ei^^ud, a^othind, France, and Ireland, 
t l^g, defender of the luith, &cc. before sir 

' i^^enry Tulsc, knight, mayor of the dty of 

m . - - --' ' ■ ' 

* See a Xote to the next preceding Case, 

f..l 08 L ! 

f See the Case of sir Samuel Barnardiston, j 
a.D. 1684 ,,to. 1. 9, p. Collection. | 


l‘ fiondoii; sir William Turner, knight ; and sir 

* James Edwards, knight, aldermen of the said 
^ city; sir Thomas .lenner, knight, uue ol' his 
‘ majesty’s seijeanls ut law, and recorder of the 
*■ same city ; sir Uohert Jefferies, knight; and 
^ sir John Peake, knight, other aldermen of tiie 
‘said city; and others tlieir companions, jus- 

* tices of our said lord the king; by his ma- 
‘ jesty’s letters-patents under the great seal of 
‘ England, to enquire of several offences in the 
‘ said letters-patents contained, and to hear and 
‘ determine the same, according to the laws and 
‘ customs of this kingdom, by the oaths of 

* twelve jurors, lionest and lawful men of the 
‘ city of London aforesaid, who then and there 
‘ being sworn, and charged to enquire fur our 
‘ said sovereign lord the king, and tbc body of 
‘ the said Oily, upon their oaths present: 

‘That at a certain session of our said lord 
‘ the king, holdcn for the county of Middlesex 
‘ at Hicks*s-llall in 8t. Johii-Street In the 
‘ county aforesaid, op Monday (to wit) the 16th 
‘ day or December, ip the year of the reign of 
‘ our said late sovereign lord, Charles 2, hy the 

* grace of God, of England, Scotland, France 
‘ and Ireland, king, defender of the faith, he. 
‘ the 30tli, lieibre sir Reginald Foster, baronet; 
‘ sir jPhilip Blalthews, bkrt. sir William Bt^t^lcs, 
‘ knight; sir Charles Pitfield, knight ; Thu • 
‘ mas Robinson, Humphrey Wyrley, Thomas 

* Harriot, and William Hempson, esquires, 
‘justices of our said lord the king; to enquire 
‘ by the oaths of honest and lawful men, of the 
‘ county of Middlesex aforesaid, and by other 
‘ ways, manners, and means, whereby they 
‘ might, or could better know, as well within 
‘ liberties as without; by whom the truth of the 
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• matter mig^ht be fietter^known and enq^nired * April, in tbe 30th year of' the reig*!! of onr^ 

< of, concerning all treasons and misprisions of ‘ said lato sovereign lonl i;iiarle8 ^t tho 

• tre^ns, insurrections, rebellions, counter- ‘"parish of St. Giles in the Fields aforesaid, in- 
‘ feltings, clippings, washings, false making, ‘ the county of Middlesex aforesaid ; falsely, 

‘ anil othfr falsifying of the moneys of this ‘ maliciously, subtilly, advisedly, aud traitor- 
‘ kingdom of England; and of any other king- ‘ on sly, did purpose, compass, imagine, and 

< doms and dominions whatsoever; and of all ‘ intend sedition and rebellitm withtd this king-' 

• murders, felonies, manslaughters, killings, ‘ dom of England to move, stir up, and pro- 

< burglaries, and other articles and offences in cure, and a miserable slaughter amongst the« 

«the letters-patents of our said lord the king, * subjects of our said sovereign lord the king 

< to them, or any four or more of them, there- ‘ to procure and cause; and our said lord the 

• upon directed, specified; as also the acoes- * king, from the regal state, title, power, and 

• sarics of the same, \\ ithin the county afore- , ‘ government of his kingdom of England,* 

• said, as w'ell within liberties ns without, by ‘wholly to deprive, depose, cast down, aod* 

< whomsoever, 'howsoexer had, made, done, or ‘ disinlicrit.: and him our .said lord the king, to* 

• committed, and to hear and determine the * death and final destru‘ctL||l to bring and put;* 
‘same treasons, and other the premisses ac- ‘ and the government of the said kingdom, and 

• cording to the law and custom of this king- ‘ the sincere Vdigioii of God, in the same 
•dom of England, assigned by the oath of ‘ kingdom, rightly and by fhe laws of the samw* 

• Ralph Wain, John Vaughan, liiehard Foster, ‘ kingdom estdblisbed, at their will and plea- / 
•Thomas Paget, Robert Newington, Henry ‘ sure to change and alter; and the stat^ofthiil 

• Tompkins, Robert Hayes, John Grernwooo, ‘ whole kingdom of England, through all itii* 

‘ Peter Stiiiyeson, .losiah-, Richard Rich- ‘ parts well instituted, and ordained, wholly to* 

‘ man, Auirustine Pear, John King, Nathani«l ‘ subvert and destroy, and war against our said 
‘ Rrit, rr.'Micis Fisher, Lhlward Foster, and ‘ lord the king, witlnntiiis kingdom of England 

• Samuel lynn, honest and liiwlid nun of the ‘ to levy. 

‘ county aitu'csaid, sworn, and charged to en- ‘ And to complete and prifect ihe.same their 
‘ quire for our said lord the king, and the body ‘ most wicked treaf.oiis, and traitorous imagina- 
‘ of the county albresaid, upon their oaths ; It * tioiisaod purposi**. aforesaid ; fhey,thcafore- 

• was pro«rnted, That Tliomas White, « tb:r- ‘s;i«i Thomas White otherwise \V hitebread,' 

• wise liitebread, late of the parish <d‘ St. ‘ V, i’lia»n in lair', Jfdiu Fennick, Thomas 

‘ Giles in the Ficdils, in the ciOrnty I * ir?g. ami doim (Jr<w’e, and other falsa 

‘ sex, cl tU; Wi’diam Irtilaml, hile orih.r f i.risii ; ‘ lii-iiors, to tin* jmors unhiown, the aforesaid* 

‘ aforesaid, in the comity aforesaid, clerk ; ,foI;n | ‘ i?tiliday ofA»Iiil, in i!ic ^Oth.year aforesaid, 

‘ Fenwick, late ol'Ihe same parish and eofiv.Jy. j ‘ v, .rh force and arn.s, eve. nt the parisli of JsJt. 

‘ clerk ; 'liiouias l^iekcriiig, late of the pa;isli I ' (iilf. in tiio Fit'Ids ahtrcf-oid, in tUe coiinty of 

• aforesaid, in the cocnly aloresfdd, clerk; and ! ‘ rhiodi. sex, alojvsai'J. maliciously, 

‘ John Gro\e, late of the parksh aforoaid, in I ‘ snldilly, ailviscdly, dc.diwhiy and traitorously- 
‘the county nforcsiiid, gentleman; as false 1 ‘ dal assemble themsrives, unite, and emigre-' 

‘ traitors against the most illustriours uud m('«t ‘ gate ; atid theti and iIktc fklsly, maliciously, 

‘ serene and excellent prince, our said late ‘ snht'lly, advisedly, devilishly and traitorously 

• sovereign lord C’htirles 2, hy the grace of Go«l, ‘ did con.sult and agree, ouv said sovereign loro 
‘of F.ngland, Scotland, Fivancc and Irelitnd, ‘ the king to death and final destruction to 
‘ king, defender of the faith, f'kc. their supreme ‘ bring and put, and the religion within this 
‘ and natural lord ; not having the lear of the ‘ kingdom ot Knglund, rightly and hy tbe laws 

• Lord in their hearts, nor weighing the duty ‘ of the same kingdom established, to thesu- 
‘ of their allegiance ; but being moved and sc- * pei'stitioii of tbe Romish church to change 
‘ diiccd hy the instigation of the Devil, the cor- ‘ and alter. And the sn<mer to complete and 

• dial love, and true, due, and nafumi oberli- ‘ perfect ihe same their most wicked treasons 
‘ ence, which true and faithful subjects of our ‘and traitorous imaginations and purposes 
‘ said lord the king, towards him -our said lord ‘ afore.s-ud, the said Thomas White otherwise 
‘ tbe king, should, and of right ought to hear, ‘ Whitebread. IVdlium Ireland, John Fenwick, 

‘ utterly withdrawing and contriving, and, with ‘Thomas J*ick»riug, and Jofin Grove, and 

• all their might, intending the peace and eom- ‘ other false traitors of our said late lord the 
‘ mon tninqmllity of this kingdom of England ‘ king, to the jurors unknown ; afierw ards (to 
‘to disturb; and the true worship of God, ‘ wit) the same 24th day of April, in the 30lh 
‘ W'ithin this kingilom of England uscmI, and * yem* aforesaid, at the atoresnid parish of St. 

‘ by law established, to subvert; and sedition and ‘ Gilo*? in the Fields, in the county ol Widdle- 
‘ rebellion within this kingdom of England to * !*es al'ore.-said, fal.'^ely, subtilly, ad vised Iy,ina- 

move, stir uj>, and procure; and tlie cordial ‘ lieioiisly, devilishly, aiul tiiiiiorous.ly beliveen 
‘love, and. true and due ubeiHeuce, whicli ‘ tliemselves did conclude and agree that they 
‘ true and faithful subjects of our said lord tbe ‘ th#^8aid Thomas Pickering and John Grove, 
‘king, towwls him'the said lord the king * Jrim our said Jatelonl the king should kill and 
‘ should, and of right ought to bi^r, utterly to ‘ murder ; and that they, the said Thomas 
‘ withdraw, put out, and extinguish; and ‘our ‘ White otherwise Whitebread, William Ire- 
‘ said sovereign h»rd the king to deaih anil final ‘ land, John Fenwick, and others, false traitors, 
^ilestruclioii to Jbriog and put, tbe 24th of ‘ to the jurors unkso^Fii, a certain niilinber Qjf 
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tbm then meA Ihcre affreed, ( ^,tnd that llift aakl ttkoaoiaa Wliitc^ «tber#igo 
^ .L-. • -I i ^jiiiobreid^ Wflltem hekaid.ldim ¥iiawkk. 


* ibr Ibcf heiHh ^ tbe aout of him, the said 1 

* Tbpmas Pkslieifiigf therekre should sny, ce- 

* «lobyila, pud potform $ and thereiore should 

* pty mite llio mdd John Grove a oertaio 

au^ of hktweea them then and there 


, * And the Jvronicforesaid, up<in their oaths 
V lrfhf isi ai d, did farther present. That the said 
vfirVioiDas Pickdnng' and John Grove, upon 
t ibf agT’eemeal aforesaid, then and there false- 
ijf, siibtilly, advisedly, maliciously, devi- 
%.9^iobly and traiterpusly did take upon them- 
^ Wves, and In the same Thomas White other- 
wise Wbitehread, William Ireland, John 
« Fenwick, and othe^false tndtom agdinst eur 

< said lord tbe king, to tbe jurors aforesaid un - 

* known, then a^ there falsely, subtilly, 

* advisedly, malicionsly, devilishly and trai- 

< torousip did pnmiise, that they tlie said Tho- 
^osea t*ickerinff and John Chrove him our said 

* late lord the king would kill and murder: 

* And that tliey, t^said Thomas White other- 
« wise Whitebread, William Ireland, John Fen> 

wiek,'TboHias Pickering, John Grove, and 

* Other false traitors against our saifl lord the 
« king unknown, afterwards (te wit) the same 

* S^h day of April, in tbe 30th yeai* aforesaid, 

the aforebaid parish of. St. Giles in the 
Fields ill the county of Middlesex aforesaid, 

* iflteW, subdlty, advisedly, maliciously, de- 

* ^ilishly and traitorously did give their faith 

* eacli to other, and . upon the sacrament then 

* aud there traitorously did swear and promise 

* to conceal^ and not to divulge their said 

* most wicked treasons and traitorous coin- 

< passings, cOnsultatioDS, and purposes so be- 

* tween them bad, him our said late lord the 

* king traitorously to kill and murder, and tbe 

* Romish fcligion within this kingdom ol'Eiig- 

* land to he used, to introduce, and the true re- 
« formed religion within this kingdom of £ng- 

* landi rightly and by tbe laws of the said kitig- 
•dom estabhshed, to alter and change. And 

< that the said Thomas Piokering and John 

* Grove, in execution of the traitorous agree- 

* meat aforesaid, afterwards fto wit) tbe same 
« C4th day of April, in the SOth year aforesaid, 

* and divers days and times after, at tlie afore* 
« said parish nr St. Giles in the Fields, in the 

* oounty aforesaid, muskets, pistols, swords, 

* daggers, and other offence and cruel wea- 

* poiii, him the said late Imd tbe king to kill 
« and murdet^ folsejiy, subtilly, advisedly, ma- 
«liciously, devilishly and traitorously did pre* 
^ pare and obtain, bad, and for them- 
« selves; and that they^ tlie said Thomas Pick- 
f arte and John Grove, afterwards (to wit) the 

Satb day of April, in the SOth year 
’ Iwfffoidi and divers days and times after, 
«jrith ibsea and oms, dec. at the pariob afore- 
t said, iateaenoty of Middlesex afordteid, 
.< and inothorpiim widiintbe county of Mid- 
>dlessx aftHffsatd, ftiMy, subtilly, adrisedly, 
^maliriofsIyY devilishly and traitoMmsly old 

* He b wait, andandsefsvr onr said fate lord 
*4ia kiBf tet o w sa ly te loil and murder; 


end other false traitors to tho jhbrk albfe- 
taid unknown, afterwards (te wit^ bd sUtue 
94th day of April, in the3(ah year mressid,' 
at the parish aforesaid, m tlie county of 
Middlesex aforesaid, folsdy, subtilly, ad* 
vfoedly^ maliciously imd tranorously'dfd pre¬ 
pare, persuade, excite, abet,' edmfort ancf 
counsel four other persons, to the jUrors Un¬ 
known, and subjects of our said lord the' 
king, litiD onr said late lord the king trai¬ 
torously to kill and murder, agoinst the doty 
of their allegiance, against tne peace of our 
said lord the king liis crown and dignity, Slid 
against the form of the statute in such ease 
made and provided; and thereupon it was so 
far proceeded, that afterwards, at the court of 
gaol-delivery of onr said lord the king, at 
Newgate, at Justice-Hall in the Old-Bailey, 
in the suburbs of the city of Loudon, in the 
parish of St. Sepulchre, in the Ward of Far- 
ringdon without, London, the 17th day ofDe- 
^niber, in the 30th year aforesaid, b!»orethe 
justices of the said lord the king, of the same 
gaol-deiivery, theu and there held by adjourn- 
ineut, of the county of Middlesex aforesaid, 
came the said William Ireland, Thomas Pick¬ 
ering and John Grove, under the custody of 
sir Richard How, knight, and sir John Chap¬ 
man, knight, sherilf of the county of Mid¬ 
dlesex aforesaid ; into whose ciistod}', for the 
cause aforesaid, they were liefore committed: 
Being brought to^the bar there, in their proper 
persons, and presently being severally asaed 
conceriiiijg the premtses above-charged upon 
them, how they would acquit themselves; 
the aforesaid William Ireland, Thomas Pick¬ 
ering and John Grove did severally say. That 
they were not thereof guilty ; and Vor. the 
same, for good and bad, they did severally 
put themselves upon (he couutry; and by a 
certain jury of the couutry, in that behalf 
duly impannalled, sworn and charged then 
and iliere in the same court, before tbe jus¬ 
tices of gaol-delivery aforesaid, were tried : 
And that upon thait trial, between bur said 
late lord the king, and the said William Ire¬ 
land, Thomas Pickering and John Grove, at 
London aforesaid, to wit, at the Justice-Hall 
in the Old Bailey aforesaid, in the paHsh of 
8t. Sepulchre, in the Ward f>I‘ Farriiigdon, 
without, London aforesaid, tlie defendant 
(Titus Oa^) late of the parish of St. Scpnlchro 
aforesaid, in foe ward aforeteid. Clerk, was 
produced as a witness, on 4be part of the said 
kte lord the king, upon the trial aforesaid ; 
and before tbe said justices of gaol-drlhrevy, 
in the court aforesaid, then and there lield, 
upon tlie Holy Gospels of God, was duly 
swern to speak ^nd testify the truth, the 
whole trufo, and nothing but the truth, .of 
and ip the premises between our jaid lord foe 
king, and foe said William Ireland^ Thomas 
Pi(£ertng and John Oitive. And ftidt foe 
said Titus Oates foee and dicre, in the c^urt 
of gari-dellirery ilbreteid, upon his oath 
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* aforesaid, upon the indictment aforesaid,. at 

* the parish and ward atbresaid, by his own 

* proper act and consent of his most wicked 

* mind, falsely, roluntarily and corruptly did 

* say, depose, swear, and jyive in evidence to 

* the jurors of the jury aforesaid, then and 

< there sworn and impannelled, to try the issiio 

* aforesaid lietween our saiil late lord the kiiiff, 
and the said William Ireland, Thomas Pick- 

* erin^ and John Grove ; that the said William 

* Ireland, in the indictment aforesaid inen- 

* tioned, was in town (within the cities of London 

< and Westminster, or the places adjacent to the 
^ said cities meaning) upon the 1st or 2d day 
‘ of September, in the year 1678* Whereas in 

* truth and in deed the said William Ireland, in 

< the indictment aforesaid mentioned, was not 

* in town nor within tlie cities of London and 

* Westminster, or the places adjacent to the 

* same cities, or cither of them, upon the 1st 

* or 2d dav of September, in the year 1678. 

* And so tfie aft^resaid Titus Oates, the afore- 

* said 17 th day of December, in the SOtli year 

* aforesaid, at the Justice-Hall aforesaid, in the 

* court aforesaid, upon the trial aforesaid, upon 

* the indictment aforesaid, between our late 

* lord the king, and the aforesaid William 

* Ireland, Thomas Pickering and John Grove, 

* so as aforesaid had, by his own act and con- 

< sent, and of his most nicked mind, falsely, 

* voluntarily and corruptly, in manner and 

* form aforesaid, did commit voluntary and 

* corrupt peijury. 

‘ And the Jurors aforesaid, last sworn toen- 

* quire for our said lord the king, and the body 
‘ of the city of London aforesaid, upon their 

* oaths aforesaid, do fiirthcir present, that at ano* 

* ther session of our said late lord the king, held 

* for the county of Middlesex, at Ilick’s-liall in 
«St. John str^t, in the county aforesaid, on 

* Thursday (to wit) the 12th day of June, in the 

* 31st year of our said late lord kingCharles 2, be- 
*,fore sir Philip Matthews, baronet, sir Thomas 

* Orby, knight and liaronet, sir William Pullney, 

* knight, sir William Howies, knight, Thomas 

* Rumnsun,Thomas Harriot,esquires, and others 
‘ their companions, by letters patents of our said 

* late lord the king, to the same justices afore- 
‘ named, and others, and to any f our or more 

* of them, under the Great Seal of our said late 

* lonlthe king made, to enquire, by the oaths of 

* good and lawful men of the county of Middle- 

* stx aforesaid, and by all other ways, nianners 

* and means, by which they might or could 
‘ better know, as well within liberties as without 

* by whom the truth of the matter might be 
‘ best known arid enquired, of all treasons, mis- 

* prisions of treasons, insurrections, rebellions, 

* counterfeitings, clippings, washings, false- 

* making, and other falsifyings of the money of 

* this kingdom of England and of other king- 
«doins and dominions whatsoever; and of all 

* murders, felonies, manslaughters, killings, 

* burglaries, rapes, meetings, and unlawful coii- 

* venticles ; speakings of words, combinations, 


* jSee vpl. 7, p. 134i of this ColUotion. 

TOL. X. 


‘ misprisions, confedeiticies, false allegationiti 
‘ tn^spasses, riots, routs, retainers, escapes, 
‘ cOMtempts, oppressions '; and of oilier articles, 

* and offences in the same letters patents of 

* our said lord the kiug, specified: as also, the 

< accessaries of the same, within the county 

* aforesaid, as well within liberties as without^ 

* by whomsoever and howsoever had, done, 

‘ perpetrated or committed; and of other ar- 

* tides and circumstances concerning the pre- 

< mises, howsoever, and the same treasons 

* and other the premises to hear and deter- 
‘ mine according to the law and custom 
^ of this kingdom of England being as- 

* signed by the oaths of Henry Asimrat 

* esq. Edward Gravel, John Radford, John 
‘ Warrel, William Hanrrier, Robert Pritchard, 

‘ John Tredder, Gilbert Ureweyri, David Col- 

* livex, Abraham garrison, Clmrles Moi*gan, 

* Philip Trehearn, John Collier, Robert 

* W'hitei'od, William "Webb, Thomas Edwards 

* and Abraham Tillent, honest and lawful men 

* in the county aforesaid, sworn and charged 

* to enquire for our said lord the king, and the 

* body of the county aforesaid; upon their 
‘ oaths, it was presented, ThatThorans White, 

‘ late of the parish of St. Giles in the fields, in 
‘ the county of Middlesex,^clerk, otherwise 
‘ called Thomas Whitebread, late of the parish 
‘ aforesaid,in the county aforesaid, clerk; John 
‘ Fenwick, late of the jiarish aforesaid, in the 
‘ county afiiresaid, clerk ; William Harcourt, 

* late of the parish aforesaid, in the county 

< aforesaid, clerk, otherwise called Williai'n 
‘ Harrison, late of the parish aforesaid, in the 

* county aforesaid, clerk; .lohn Gavan, late of 
^ the parish aforesaid, in the county aforesaid, 

* clerk; and James Corker, laic of the parish 

* aforesaid, in the county atbresaid, clerk; as 

* false traitors against the most illustrious, most 

* serene and excellent prince, our late snverc;iga 

* lord king Charles 2, by the grace of God, of 

* England, Scotland, France and Ireland, king, 

‘ defender of the faith, (Src. their supreme and 

* natural lord; not having the fear of God in 
‘their hearts, nor weighing the duty of their 
‘ allef^ance ; hut being moved and seduced by 

* the instigation of the devil, the coidial love, 

‘ the true, due, and natural obedience, which 
‘ true and faithful subjects of our said lo^-d th^ 

< king towards him our said lord the king should, 

* and of right ought to bear; wholly w ith- 

* drawing, and contriving, and with ail.their 

< might intending the peace and common tran- 

* quillity of this kingdom of England to dis- 
<turl>;"aiid the true worship of God within 
‘ this kii«gdom of Ergland used, and hy law 
‘ established, to overthrow^; and the goveni- 
‘ ment of this kingdom of England to subvert, 

« and sedition and rebellion w'itiiin this kingdom 

* of England to move, stir up, and procure; and. 

‘ the cordial love, and true and due oliediencc, 

* which true and faithful subjects of our lord 
‘ the kingtowanls (nm the said lord the king\ 

‘ should, and of right inig-bt to bear, utterly 
‘ to withdraw, put out, and extinguish; and our 
‘ said late lord the king to death and ttnal des- 

4K 
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< tru(^on to briogf, and put, the 24tli day of 

* April, in the SOtli year of the reigfn ot our 
« said late lord king Charles 2, &c. at the pa- 

* lish of St. Giles ill the 6elds, and the county 

* of Middlesex aforesaid, with divers bthc^r false 

* traitors against our said late lord the king, to 

* the jurors aforesaid unknown, falsely, suh- 

* tilly^ advisedly, lualiciously and traiterously 
did purpose, compass, imagine, and intend 

* sedition and rebellion within this kingdom of 
‘ England to more, stir up, and procure, and a 

* miserable slaiighier among the subjects of our 

* said li>rd the king, to procure and cause; and 

* our said late lord the king, from the regal 

* state, title, power and government of his king- 

* duin of England, utterly to deprive, depose, 

* cast down, and disinherit; and him our said 

* late lord the king to death and final destruc- 

* tion to bring and put, and the government of 

* the same kingdom, and the sincere religion 

* of God in the same kingdom, rightly and by 
‘the laws of the said kingdom established, at 
‘ tlicii* will and pleasure to change and alter; 

‘ and the state of this whole kingdom of Eag- 
‘ land, through all its parts avcH instituted and 
‘ ordered, wholly to subvert and destroy; 

' and war against our late lord thb king, within 
‘ this kingdom of England to levy: and to 

perfect and complete the same, tWir most 

* wicked treasons and traitorous iinagina- 

> ‘ lions, and purposes, they the said Thomas 

* White otherwise Wbitebread, John Fenwick, 

‘ William Harcourt otherwise Harrison, John 
‘ Gaven, Anthony Turner, and James Corker, 

‘ and other ialsc toaitors to the jurors aforesaid 
‘ unknown, the aforesaid 24th day of April, in 
‘ the fiotli year aforesaid, with force and arms 

* aforesaid, at the parish of St, Giles in Uie 
‘ fields aforesaid, in the county of Middlesex 
f aforesaid, falsly, maliciously, siibtilly, ad- 

* viscdly, devilishly and traitorously did assem- 

* hie, uuite «nd gather themselves together; 

* tlieii and tliere falsly, maliciously, subtdiy, 

‘ advisedly, devilishly, and traitorously did con 

‘ suit, consent and agree mir said late lord the 
« king to death and final destruction to bring 
t and put, and the religion witliin tliis king- 

* doia of England, riglitl y and by the laws of* 

* the same kiagdom eatahlislied to change and 

* alter, to the superstition of the chui'ch of* 

* Home, and the government of this kingdom 
‘ of England to subvert; and that one Thomas 
‘ Pickf^ing, and one John Grove, him oar said 
‘ late ktrd the king should kill and murder: and 
‘ that they the said Thomas White otherwise 
‘ Wbitebread, John Fenwick, William Har- 

./'court otherwise Harrison, John Gaven, 

• •^Anthony Turner, James Corker, and other 
‘ false traitors against our said late lord 
‘ th^ king, to the jurors unknown, a cer- 
,<mfh number of Alasses, between them, 
A Sieo and there agreed upon, for the health 

* of the soul of him, the said Thomas Pickering, 

* therefore should say, celebrate and perform ; 

* and therefore should pay upon the said JoJin 
‘ Grove, a certain sumof money, lietween them 
^ ihsQ and there agreed upon* And that the 
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‘ said Thomas White otherwise Wkdtebtetki, 
John Feuvi ick, John Gaven, Anthony Turnery 
William Harcourt otherwise Harrison, and 
other ialse traitors against our said late lord 
’ the king, to tlie jurors unknown, in the fur* 
ther prosecution of the treasons and traitorous 
consultations and agreements aforesaid, af« 

' tci'wards (to wit) the said 24th day of April, 
in the SOih year aforesaid, at the atoresaid 
‘ parish uf St. Giles in the fields, in the county 
of Middlesex aforesaid, falsely, subtilly, ad* 

’ visedly, maliciously, devilishly, and traitor* 
ously,did severally givetheirfaith each tootlier; 

‘ and upon the sacrament, then and there trai* 

’ torously did swear and promise to conceal, and 
‘ not to divulge their said most wicked treasons 
' and traitorous compassiugs, consultations and 
’ purposes aforesaid, so between them Imd, 

‘ him the said late lord the king traitorously to 
^ kill and murder, and to introduce the Uoiuish 
^ religion, to he used within Uiis kingdom of 
‘ England, and the religion willHii this kingdom 
‘ of England rightly and by the laws ot this 
‘ kingdom established, to slier and change 
‘ and that the said Thomas White otherwise 
I AVhUebread, John Fenwick, William liar* 

< court otherwise Harrison, John Gaven, An^ 

* thony Turner, James Corker, and other false 

< traitors to the jurors afuresaid unknown, in 
‘ furtlier proseculioii of the treasons and trai- 
‘ terouB intentions and agreements aforesaid^ 

‘ afterwards (to wit) the said 24tli day of April 

< in the 30th year afuresaid, at the pai'ish aforc^ 

* said, ill the county aforesaid, falsely, subtillyy 

* advisedly, maliciously, devilishly and tiaiter* 

< ously, did prepare, persuade, excite, abet, 

' cointort and counsel four oilier persons to the 
‘ jurors unknown, and subjects of our said late 
‘ lord the king, him our said late lord the king 

* traitorously to kill and murder, against tlie 

< duty Of their allegiance, and against the peace 
‘ of our said late lord the king, his crown and 
‘ dignity, and ug;Liiist the form of the statute 
' ill that case made and provided. Whereupon, 

‘ it was commanded the sheriff of the county 

* aforesaid, tliat lie aliould not omit, 6ct, but 

* should take them to answer, 

* Which indictmejit the soul,iusticQSof our said 
‘ lord the king, afterwards (to wit) at tlie Gaol 
‘ delivery of our said ford the king, of New* 

‘ gate, holden by adjournmeui for ^e county 

* of Middlesex, ‘ at Justice*Hall in the Oid- 
‘ Bailey in the suburbs of the city of Lon- 

* don, on Friday (to wit) the thirteenth day of 
‘Juno in the 3tst year aforesaid, before sir 

* James Edwards, knight, mayor of the city of 
‘ London ; sir William ^roggs, knight, lord 

* chief justice of his majesty’s Court of King’s- 
‘ bench; sir Francis North, knight, lord chief 
‘justice of his majesty’s Court of Common* 
‘ Pleas: sir Tboipa^ Allen, knight and hart., 

‘ one of tlie aldermen of the said city of Lorn* 
‘ don ; sir George Jefieries, knight, recorder 
‘ of the said city of London ; and other their 
‘ compamons, instioes of our said lord tlie king, 
‘ assigned to deliver his Gaol of New^te of 
‘ tbeprisoimrsi4thatawebeiog,by thtSi: owo 
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• ^per liandfl did deliver there, in the court of < Gaven^ and Anthony Turner. And that tbt 

• record, in form of law to be deteimined ; * said Titud Oates, then and there, at the sea- 

« And thereupon, at the said gaol-delivery of * aioti aforesaid last mentioned, in the Justijde- 

• enr lord the king of Newgate, holden by the * t:]allQfore.said, in the court of the same sea- 

< adjournment aforesaid, for the county < siou ujiou his oath aforesaid, upon the indict- 
‘ afiN-esaid, at Justice-Hall aforesaid the said ‘ ment last aforesaid, by bis own proper act 

• Friday the 13th of June, in tlie aist year ‘ and consent, of liis most wicked mind, false- 
^afbresaid, before the aforesaid justices of ‘ ly, voluntarily and corruptly did say, depose^^ 

• our said late lord the king last named ‘ swear, and give in evideiiee to the Jurora of 

< came the said Thomas White otherwise * the Jury aforesaid last mentioned, so as atbre- 

< Wiiitebread, John Fenwick, William ITar- * said sworn and impannellcd to try the issue 
court otherwise Harrison, John Gaven and ‘ aforesaid between our said late lord thb king, 

< Anthony Turner, under the custody of sir ‘ and the said Thomas White otherwise White- 
‘ Uichard IIow, knight, and sir George Chap- ‘ bread, John Fenwick, William Harcourt 

• man, knight, sheriff of the county aforesaid ; ‘otherwise Harrison, John Gaven, and An* 

‘ into whose custody, for the cause aforesaid, ‘ thooy Turner ; That William Ireland (one 

• they were before that time committed ; be- ‘ William Ireland then before eonvicted and 
«ing brought to the bar there, in their proper ‘ executed for high ■‘treason against our lat# 

‘ persons; who were committed to the afore- ‘ lord the king, meaning) took his leave of him 

• said sherif}', &c. And immediately being se- * the said Titus Oates and others, at the cham-. 

• verally demanded concerning the premises ‘ her of the said William Ireland, then being 

• aforesaid, in the indictment aforesaid specified, ‘ in Itussel-street (a certain street called RusiwI- 
‘ charged upon them as above, how they would ‘etreet, lying within the city of Wesfioiu- 
‘ thereof acquit themselves ; the said Thomas ‘ ster, in the county of Middlesex, meanmg) 

• White, otherwise Whitebread, John Fenwick, ‘ between the Cth and I2th clay of August, inTOa 
‘ William Harcourt otherwise Harrison, John ‘ year of our Lord 167U.* Whereas, in truth 
‘ Gaven and Anthony Turner, did severally ‘ and in deed, the said William Ireland did 
‘ say, that they were not thereof guilty : and * not take his leave oi the said Titus Oates, or 
‘ thereupon, for'good and bad, did severally put ‘ any other persons whatsoever, at the cham- 
‘ themselves upon the country. Anil thereupon, ‘ her of the said William Ireland, then being 
‘ upon the indictment aforesaid last recited, at ‘ in Uussel-strect aforesaid, between the said 
«the session of our lord the king, at the Jus- ‘ 8tb and 12th days of August, in the year of 
‘ tice-Hall in the Old^Bailey, it was so far pro- ‘ our Lord 1678. And so the said Titus Oates, 

‘ cceded, that the issue aforesaid between our ‘ upon the said Friday the IStli day of June, 

• said late lord the king and the said Thomas ‘ in the 31st year aforesaid, at the session last 
‘ White otherwise W hitebread, Jolm Fenwick, ‘ aforesaid, at the Justice-Hall aforesaid, in 

• William Harcourt otherwise Harrison, John ‘ the court of* the same session, upon the in- 

• Gaven, and Anthony Turner, afterwards (to ‘ dictment last aforesaid, so put in issue, and 
‘ wit) the aforesaid Friday the l.'Jth day of ‘ tried as aforesaid, betw ceii our saici late lord 
‘June in the 31st year aforesaid, at Justice- ‘ the king, and the said Thomas White, other- 
‘ Hall aforesaid, by a certain jury of the ‘ wise Whitebread, John Fenwick, WLliira 

• country in that behalf duly iiupannellcd, ‘ Harcourt otlierwise Harrison, John Gaven, 

• sworn and charged, was tried ; and that ujion ‘ and Anlliony Turner, by his own proper act 
‘ the trial of the issue aforesaid last mentioned, ‘ and consent, and of his most wicked piind, 

‘ between our said late lord the king, and the ‘ falsely, voluntarily, and corruptly, in manner 
« said Thomas While otherwise W hitebread, ‘ and form aforesaid, ditl coinmi voluntary 
‘ J,ohn Fenwick, William Harcourt, otherwise ‘ and corrupt perjury, to the great displeasure 

• Harriaon, John Gaven, and Anthony Turner, ‘ of Almighty (iod, in manifest contempt of 
‘at London aforesaid, (to wit) at the J ustice- ‘the laws of this kingdom of England, to tba 
‘ Hall in the Old-Bailey aforesaid, in the parish ‘ evil and pernicious example of all others m 
‘ of St. I^pulclire, in the ward of Farringdon ‘ the like case offending, and against the peace 
‘ withoi^ut London aforesaid, the said dcfendanl, ‘ of onr sovereign lord the king, his crow nand 

• Titus Oates, was also a witness produced on ‘ dignity. Upon this indictment he has been 
‘ behalf of our said late lord the king, upon the ‘ arraigned ; and thei-eunto hath pleaded. Not 
‘ trial aforesaid, upon the iiidictmcnl last afore- ‘Guilty: and for his trial, hath put himself 

« said ; And lie, the aforesaid Thus Oates, then ‘ upon the country, and liis majesty’s Attorncy- 
‘ and there at the session last aforesaid, at the ‘ General likewise; whicu country yon are; 
‘Justice-Hall aforesaid, in the court of the ‘ your charge is, to enquire, whether the dc- 
‘ same session (to wit) at the parish and ward ‘ fondant, Titus Oates, be guilty of the nerjuiy 
‘aforesaid, was duly sworu upon the Holy ‘he stands indicted, or Not tiuiity. It yo,u 
‘ Gospels of God to speak and testify the truth, ‘ find him Guilty you are to say so ; it you 

< the whole truth, and nothing but the truth of, ‘ find him Not Guilty, you are to say so, and 
‘ and in the premises, in the issue aforesaid last ‘ no more; and hear your evid*Mu’e. 

‘ mentioned, so as aforesaid joined between our £. C. J. (Sir Georgt^ .Jeflmt'S.) Look ye, 

• said late Icfrd the king, and said Thomas Mr. Attorney, my lord chief justice Jones hag 

‘ White otherwise Whitbread, John Fenwick, -- —jn. _ 

‘William Harcourt otherwise Harrison, John * See \ol. 7, p. 32r,of thisColleetiim. 
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«ent to knoir, whether you hare any thing to 
do with him to-day here P ' 

Gen, (Sir Kobcrt Sawyer.) pjutataU, 
that 1 know ot'. 

L,C. J.'Mr. Oates, do you intend to make 
tisc of iny lord chief justice Jones, or any of the 
judj^s of the Common'Pleas as witnesses ? 

* Oates, Yesterday, my lord, I did call for 
them, to hare made use of them as w itnesses. 

L. C. J. But hare you any thing to say to 
them to-day ? 

Oates, 1 cannot tell as yet. 

‘ L. C. J. Then my Lord Chief Justice Jones 
.must be told, that he does not know, whether 
he shall, or not. Go on, sir Samdcl Astfy. 

[Then Proclamation was made for informa¬ 
tion, and Evidence was made in usual manner.] 


Mr. JPhipps, May it please your lordship, 
und yojif gentlemen of the jury, this is an in¬ 
dictment against Titus Oates, clerk, i'ur per¬ 
jury : aud this indictment sets forth, that Wil- 
liana Ireland, Tliomas Pickering, aud John 
Ggfnre, in the 30th year of the late king, were 
indicted of bigh-treosOn, and tried at the Old- 
Jiailey ; and at that trial, the defendant, I'itus 
Oates, was produced a witness for the king ; 
and being sworn to tell the truth, the whole 
truth, .and nothing but the truth, did falsely, 
toliintarily, and corruptly, depose, and swear, 
and give in evidence to the jury that did try 
that cause, that the said William Ireland was in 
town (within the cities of London and Westmin¬ 
ster, or the places adjacent, meaning) ufion 
the first or second day oi' September, in the 
secomi year 1678. Whereas, in truth, the 
William Ireland was not in town, nor within 
the cities of London and Weottninster, or the 
places adjacent, upon the first or second day of 
September, in the year 1678 ; and so the said 
Titus Oates hath conirnitteil wiUul and corrupt 
pcpjnry. And the indie iiieut further sets fortli, 
that ut»on the 13Ui day of June, in the»31st 
YCarof the late king, Thomas White otherwise 
\V hitehread, John Fenwick, William Harcourt 
otherwis(‘Harrison, John Gaven, and Anthony 
Turner, were indicted anil tried at the Old- 
Bailcy for treason, and at tliat trial the said 
Titus Oates was a witness produced on the part 
of the king: and being sworn to testify the 
truth, the whole truth, and nothing hut the 
truth, by his own act.and consent, ot his ow n 
most wicked mind, falsely, voluntarily and cor¬ 
ruptly did depose and swear, and give in evi¬ 
dence to the jury, that William Ireland (one 
William Ireland, before that time convicted 
and executed for high-treason, meaning) did 
take his leave of him the said Titus Oates, at 
Illssaid William Ireland’s chamber,'then 
being in Russel-street, between the Slli and 
l^Ui day of August, in the yearof^our Lord 
1678. Whereas, in truth, the said William 
Ireland did not take his leave of him the said 
Titus Oates, or of any other persons what- 
BoeveTrat his the said Willtam Ireland’s cham¬ 
ber, then being in Russel-street aforesaid, be¬ 
tween the saiaO^ and Pith day of August, in 


the year of our Lord 1678. And so the said 
Titus Oates did then and there commit wilful 
and corrupt perjury. And this is laid to be to 
the great duipleasure of Almighty God, in con- 
I tempt of the laws of this land, to the evil and 
pernicious example of all others in the like case 
offending, and against the king’s peace, crown 
and dignity. To this he has pleaded, Not 
Guilty. If we prove it, we do nor question, 
but you will fiml him Guilty. 

Jll. Gen, May it please your lonlship, and 
you gentlemen of the jury; Mr. Oates stands 
indicted for having perjured himself: the in¬ 
stances, gentlemen, that we charge him with, 
are these: first, what he swore at the trial of 
Ireland ; and we say, that at that trial he did 
swear Ireland was in town live 1st or Snd of 
September, 1678. The second instanc^c is, 
what he swore at the trial of the Five Jesuits : 
and there we say, be did swear, that Ireland 
was ill town between the 8th and P2lh of Au¬ 
gust, and that he took his leave of him here 
in town at his chamber in Russel-street ; and 
we do charge him by this iiidictment, that he 
has forawom himself in both instances : and 
that Ireland, gentlemen, was neither in town 
between the 8th and ISJth of .August, nor the 
1st or 2nd of SejAember. And we shall make 
it out very evidently : for, gentlemen, as to 
the proof in this case, our case stumis thus; we 
say, that the 3nl of August, 16?8, Ireland 
wont into Hertfordshire, to a hoinso of my lord 
Aston’s, and f rom thence went into iStaflbrd- 
sbire. 1 will not stand to open the particulars 
w here he was every day; but we shall give 
you an account, in a method very easy to be 
remernlicred and observed, where he was till 
tlic luhof September. Bot one remarkable 
instance, gentlemen, 1 desire to take (larlicular 
I notice of; anil that is, the time of Puncras.fair, 

^ which is upon the 2nd of September always, a 
known day, and a known pla<;e in that country. 
Now we liavc among the rest, many witnesses 
to prove, that Mr. Ireland was there that day, 
and not in town And when we have proved 
I this, us we shall by a whole cloud of w itnesses, 

I believe, you gentlemen of this jury, w'ill no 
more doubt that Mr. Oates is forsvrorn in these 
[tnrtic: liars, than the jury yesterday did in that 
particular ; nor than, 1 believe, the whole 
kingdom does by this time. 

, Sol. Gen. My lord, we shall ^ to our evi¬ 
dence ; and first, we produce Uie Records of 
the two Trials of Ireland, and the five Jesuits. 
Swear M r. Sw ift. [W li icli was donc\] Pray, 
Sir, put in the Records. Arc those true copies ? 

Mr. Swift, M y lord, 1 examined these Records 
with the originals, and they are true copies. 

Att. Gen, Mr. Oates, will you have them 
read P Or, to save the time of the Court, will 
you agree them ? 

Oates. My lord, 1 consent to save the time 
I of the court; if they shall be made use of for 
evidence for me. 

I L. C. J. No doubt they are evidence for yon 
as well as against you, wheit they are pro- 
, duced here. 
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Sol. Gen. If Mr. Oates does admit the Re¬ 
cords, then shall we jyo on, and prove what he 
did swear at those Trials ; and tor the first part 
of the time, wlreli is between the Htli and 12th 
of Aiif^ust, we desiiethat Mr. Thomas Harriot, 
and Mr. Kainstord Waterhouse may be sworn. 

£ Which was 

Alt. Gen. Mr. Harriot, pray, do you re- 
nieinbcr at the trial of the h'lte.lesiiits, was Mr. 
Oates pruduc'ed and sworn as a witness? 

Hnrriot. Yts, he was, my lord. 

Alt. Gvn. Do voii re .leinberwlmttestimony 
he f^ave aboii* trchind's lioingf in town, and 
wliPii it was, he said, he was in town ? 

Harriot. My loi*d, he <lid positively swear, 
that Mr. Ireland, the late Jesuit, did take his 
leave of him, the said Oates and others, at the 
said Ireland’s chamber in Uussel-alreet, be¬ 
twixt the tttli and 13(h of Autfijst, 1678. 

Sol. Gen, Were you of the jury that tried 
the Five .Jesuits, Mr. Harriot ? 

Harriot. Yes, 1 was foreman of that jury. 

Sol, Gen. Whalsny you, Mr. Waterhouse? 
Weie you present at that Inal ? 

Wfttc7'/iouse. Yes, I was of the jury too. 

Sol. Gen. W hat did Oates swear at that 
trial ? 

Waterhouse. lie said, that Mr. Ireland took 
his leave of him the 12tli of August. My lord 
chief justice Scro^'gfs then asked him, Are you 
sure it was the And then ho said, he 

would noi bt' positive it was llic 12th, but be¬ 
tween the 8th and 12th it was, I am positive 
upon my oath. 

Att. Gen. it is so in the print too; butwc 
will now $ru on. 

L. C. J. But will tl.e deicndant ask these 
wiiiiesses any questions ? 

Oates. My lord, if your lordship please, 1 
will ask Mr. Harriot a question. 

L. C. J. Ay, do ask liim what you will. 

Oates. Mr. Han'iot, did I swear, that he 
took his leave of me, or I took my leave of him ? 

Harriot. You swore, that Ireland took his 
leave of you and others, between the 8th and 
12ih of August, 1078 ; between those two 
days, and in that year. 

Just. "itis a nice question that of 

yonr’s, Mr. Outes, upon ray word. 

OuUs. My lord, I know what reason I hare 
to ask that question; 1 am sure in perjury, 
the court oii|i;'lit to keep up the witnesses strictly 
' to what is laid in the indictment. 

X. C. J. Well, you have his answer acconl- 
ing to the indictment. 

Oates. Pray, my lord, be pleased to ask Mr. 
Harriot this question. Whether be took notes 
of the trial ? 

Harriot. Yes, I did so, Sir«. 

Oates. My lord, I desire to know of Mr. 
Harriot, Whether he has those notes by him? 

Harriot. Mo, Sir, 1 have them not here; 
but 1 have had them by me this tour or five 
years, or more. It was my manner in all the 
trials, wherein 1 was concerned as a jury-man, 
to read the trials strictly over, when they were 
printed, especially where 1 happened to have 


any notes that 1 took al the trial, and to oom* 
pare the printed trial with my notes; and where 
I found any thing doubtful, I us^ to pat 4 
query upon it. And this and many other 
thinc:s, 1 found to be in the printed trial strictly’ 
according to my notes. 

Oates. My lord, 1 desire to know, what trial 
he was foreman at ? 

Harriot. That of the Five Jesuits, in Jape; 
the 13r.h of June, 1679. 

1. C. J. Have you any thing to ask Mr» 

Walcrboiise ? 

Oates. Yes, my lord. Pray, Sir, lei mm 
ask you a question. 

WaUrhoHse. Ay, if you please, Sir. > , 

Oates. Did you take notes of that trial you 
speak of. Sir?— Waterltouse. No, i did pot. 

Oates, How come you there to remember 
thi.s, that 1 was so positive as to the time be¬ 
twixt the 8th and 12th of August ? 

Walerhemsc. Because 1 was one of the jury ^ 
and because my Lord Chief Justice made a 
stop, when you said, ’twas the 12th of August, 
and bad you consider: and you conddw’d, 
and consider’d it; and did amrm positively, 
that it was between the 8th and 12th of August* 

L. C. J. He gives you a plain reason for bit' 
remembrance. 

Oates. My lord, 1 have dene with him. 

Sol. Gen. Then we desire Mr. Foster may 
be sworn. [Which was done.] Mr. Foster, 
pray will you tell what you remember Mr. 
Oates swore at Mr. Ireland’s trial, about Ire¬ 
land’s being in town ? 

Foster. "l was one of the jury at the trial of 
Mr. Ireland, Mr. Pickering, and Mr. Grove ; 
and I did see Mr. Oates sworn, as a witness for 
the king, at that trial; and so was Mr. Bedloe : 
and Bedloe there gave evidence, that there was 
a itiectiug at Ilarcourt’s chamber; and Ireland, 
Grove, and Pickering were there: and that 
this was the latter end of August. Mr. Ire¬ 
land did make his defence, as much as he oouki, 
to prove, that he was not in town from the be¬ 
ginning of August to the middle of September ; 
and brought divers witnesses. But upon hie 
denying to be here the latter end of August, 
Mr. Oates did come and swear: ‘ 1 am certain,’ 
says he, * that the 1st and 2nd of September 
* he was in town; for then 1 had ol' him 20«.* 

Oates. Was I positive, that he was here in 
town the 1st or 2nd of September? 

Foster. Y'ou were positive, Sir, to the 1st or 
2nd; 1 have it in my notes in writing. 

X. C. J. He tells you, it is in his notes: 
and therefore he's sure you said so. 

Alt. Gen. In the printed copy, if it be right, 
there is mention made of the woi^ * positive.’ 

X. C. J. I think, that is in August, between 
the 8th or 12th, he was |K>sitive. 

Oates. Did 1 say these words, * I was poai- 
‘ live?* 

Waterlumse. I say,'yeu affirmed that be 
was in town the Ist or 2nd of September. 

X. C. J. It is not necessary, that you should 
use the word ‘ positive :* the queshon is, Whe* 
ther it was positively affirmed? 
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Jnt. Wtikim. Wat im IhM true that yon 
iMdf positive truth f 

Oaiet, My lord, I’ll tiM you the reason why 
I ask the queatioB, because 1 have my¬ 

self, wketbcr l«se4 the word or no; and tiibre- 
lore I ask for my own information now. 

L, C, J. ask for what reason you 

will, you have received an answer to your 
qoeitiDB ; aad upon my word he I'ives a not- 
mtle evidknoe: Says lie, Bedine had sworn a 
' treasonable practice by Ireland, in the latter 
end of August. Then Ireland comes, and 
make his defence: Says be, < That cannot be; 

* for 1 was'out of town at that time; I was not 

< in London all August, nor the b^inning of 

* l^tcniber.’ Then come you in to support 
the testimony of Bedioe, and swear, that he 
was in town the 1st or 2nd of Septemlier; for 
then be gave you 205 . And so you come to 
rivet the matter that was sworn before by 
Bedioe. 

Oates, My lord, what I swore was tnith. 

L, C. X That is now to be tried. 

Att. Gen. We have another of the jury 
here, Mr. Jolin l^fteld: Pray, swear him. 
[Which was done.] 

Sof. Gen. Well, Sir, what did you hear 
Oates swear at that trial ? 

B^eld. I heard the same that they have 
testing before. 

. L. C, J. But you must tell us what that 
was. 

SoL Gen, Were you a jury-man at that 
trial? 

Byfieid^ Yes, 1 had a summons to the Old 
Bailey—^— 

L.C.J. But what did Oates swear ? That’s 
the question. 

< Bjffteld, Mr. Oates did positively assert, that 
Ireland was here in town the 1st or 2nd of 
September; and to confirm it, he said, he re¬ 
ceived of him 205. 

Att. Gen. Now, tny lord, we shall go to 
our evidence to prove, that all this is absolutely 
false: for Ireland went out of town into Staf¬ 
fordshire, and did not return till after the 9th 
of September. And for this,we call Ann Ire¬ 
land [Who was sworn.] 

' Gen. IVIrs. Ireland, pray where did you 
take your leave of your brother, Mr. Ireland, 
who was executed in suminer 1678, and when ? 

Mrs. A. Ireland. 1 took uiy leave of him 
the beginning of Augast. 

SoL Gen What day in August, do you re¬ 
member P 

A Ireland. The 3rd of August. 

, SoL Gen. Where was it? 

A. Ireland. In my own lodging ? 

X* C. Jo Where w'as your Mging ? 

A. Ireland. In Russeh street, Co vent-garden. 

C. X Now tell us again the time when 
it was ? 

' Ao Ireland, It was on Saturday morning!, as 
I remember, the 3rd of August, the Saturday 
after St Ignatius’s day. 

X. C. X How come yon to remember «o 
particolarly, thtkt it was then ? 


A, Iffeland. Because npen Mt. Ignatins’s 
day, we were invited to Mr. Gifford’s, at Ham'* 
meramith; my brother, tny mother, and I, were 
invited to stay all night; but my brother re* 
fused to stay, because— 

X. C. X Which brother? What was hie 
name ?— A. Ireland. William Ireland. 

X. C. X Did they stay there ? 

A. Ireland. No, niy lord, my brother cams' 
home on foot, but we staid all night. 

A i t. Gen . Here is an almanack of that year * 
and the 3d of August was on a Saturday. 

A, Ireland. He said he could not stay, be¬ 
cause he was to go into the country upon -8a* 
turday. I asked him, * Why he would set 
out on Saturday ?’ And says lie, ‘ I’ll go to 
Standen, there 1 shall meet witli my lord Aston, 
and his ttonily; and have an opportunity to go 
with hint into ^ifordsliire.’ 

L. C. X She says, he went out of town on 
Saturday after St. Ignatius’s day ; which was 
Saturday the 3d of August, but there being a 
discourse between her and her brutlier, why he 
sliould make choice of a Saturday; which she 
thought, it seems, was an inconvenient day to 
take a journey on : and upon that, her brother 
made answer again, That that night be would 
only go to Standen, to iny lord Aston’s house, 
w'here he should meet with company to go 
along with him into Staffordshire. 

Att. Gen. What day of the week was St. 
Ignatius’s day ? 

A, Ireland. St. Ignatius’s day was on Wed¬ 
nesday. 

L. C. X What day of the month is St. Igna¬ 
tius’s day ? 

A. Ireland, It is cither the last day of July, 
or the 1st of August. 

L. Ci X Look on your almanack, if you 
have any one of that year, Mr. Attorney. 

Att. Gen. We have no such Saint in our Al¬ 
manack. 

A. Ireland. Jt was, as near as I can re* 
member, tlie dd of August, that he went out of 
town. 

Sol. Gen. The 3d of August, at that time, was 
on a Saturday. 

Lord Petre. St. Ignatius’s day is always the 
last day of July, iny lord. 

Att*Gen. In tliis almanack, another Saint 
has justled him out \ and that is bishop German. 

L. C. J. And in my almanack, a third has 
justlcd them lH>tli out: but my lord Petre says 
it is always the last of July ; and that was on a 
Wednesday that year. 

A. Ireland, 1 remember it was on a Wed¬ 
nesday. 

L. C. J. And you are sure he went out of 
town the Saturday after ? 

A, Ireland. Yes, 1 am sure he went out of 
town then; for I asked him, why be would go 
on a Saturday ? And he told me he would go 
but to Stahflen that night. 

Sol, Gen, And that does hold, according to 
the computation, to be the 3d of August. 

Oates, My lord, she is not positive is tbis^ 
that be went out of tofm the ^ of AugusU 
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^ itU. Qen, Yes, but she is ; for she says, 
that she was me Weduesday before (whieb 
was St. lijj^natiiiB’s day) with him a little way 
out uf town. 

X. C. J. And tliat it was Saturday afler lie 
wentuf town ; and she gives the reason, that 
she entered into a discourse with him, why 
he would go on Saturday ; And be made that 
answer which you hear. 

Just. Withins. Mr. Oates knows what day 
St. Ignatius’s day is upon, I presume. 

Oates. It is the last day of July, 1 think. 

Sol. Gen In our Priitestaut AJmanacka, it 
seems, we give another bishop place. 

Alt. Gen. Mrs. Ireland, when did you sec 
him agdiii P 

A Ireland. Just a fortnight before Michael- 
mas, and not before. 

X. C. J. You were his near relation, 1 sup¬ 
pose? 

A. Ireland. Yes, my lord, I was his sister. 

X. (/. J. Pray, when he came to town again, 
where did he lodge ? 

A. Ireland, lie used to lodge at the same 
place where we did always ; and in the mean 
time, while he was absent, my mother lent one 
Ill's. Eagleston his lodging. 

X. C. J. Is that person, you lent his chamber 
to ill his absence, here ? 

A. Ireland. No, my lord. 

X. C. J. When did she enter upon his lodg- 
ing? 

A. Ireland. Truly, my loi*d, I cannot tell; 
her maid fell sick, and so she came down a pair 
of stairs lower into Ills lodging. It was in a 
short time after he wgat out of town, niy lord, 
as I remember, 

X. C. J. When did Le come to town again, 
do you say ? 

A. Ireland. He came to town again a fort¬ 
night before Michaelmas; it was that day fort¬ 
night before Michaelmas, that Michaelmas- 
day fell on— 

X. C. J. Have you any questions to ask her, 
Ur. Oates 

Oates. My lord, I desire to know, why she 
did not give this evidence before.^ Or whether 
ever she did give this evidence at any of the 
ti'ials ? 

A. Ireland. Yes, I was at my brother’s 
trial; and there 1 gave the same evnicnce. 

Oates. Wore you tliere at the trial of the 
five Jesuits ? And did you give the same evi¬ 
dence then? 

A. Ireland. No, I was not called. 

^ X. C. J. Hut were you there ? 

A. Ireland. 1 was iti the court at the same 
time, but was not examined. 

Oates, What year is it you apeak of, that 
. lie went out of town the Sd of August ? 

A. Ireland. The year 1678. 

Oates. I desire, my lord, to ask this gentle¬ 
woman, what religion she is off 

A. Ireland, 1 am a Roman Catholic, my 
lord. ^ 

Oates. 1 desire to know, wbtl^ her mmei 
be Ireland or Ironmonger? 


A. Ireland. My right namek IrOMnenger ; 
but because of his profession, he w^nt by tb« 
name of Ireland; and for his sake we go Irtr 
that name too. 

Oates. By what name did you give cvidenco 
at Ireland’s trial ? > 

A. Ireland* By that name oC Ireland. 

X. C. /. Why, Mr. Oates, that is a good; 
name enough to be called by; you may re- 
member, you were ealleil Titus Ambrosms, and 
Sampson Lucy, at Si. Omen. * 

Alt. Geri. Swear Mrs. BJeanor Irehwd. 

[Wbiph was doaa.l 

Ait. Gen. When did your son go . out tjf 
town? 

Mrs. El. Ireland. The dd of August. 

Sol. Gen. Are you sure it was the 3d of 
August?—* jE/. Ireland. Yes, 1 am sure it was. 

Sul. Gen. What year was it? 

EL Ireland. My memory is not good enotigh 
for that; I cannot tell what year, my daughter 
can. 

Sol. Gen. Was it the same year be was tried 
afterwards? 

El. Ireland. Yes, it was the Same summery 
at Michaelmas after he was taken up. 

Sol. Gen, What time did be return again out 
of the country ? 

El. Ireland. The 14th of September after. 

Oates. My lord, 1 would ask her, whe^eror 
no she gave this evidence at her son’s trial ? 

El. Ireland. Yes, I was a witness there; hiit 
they would not permit me to speak half so 
much; they would hardly let me speak at all. 

Oates. 1 desire to know, whether she was an 
evidence at the five Jesuits trials ? 

EL Ireland. No, I was not there then. 

Atl.Gm. Pray swear Mrs. Duddle, and 
Ml'S. Qiiiino. [W^hich was done.] 

Sti(. Gen. Come, Mm. Buddie, do yon ro- 
member when Mr. Ireland weut out of town ilk 
the year 1678 ? 

Mrs. Duddle. To the best of my remenir. 
brance it was the dd of Aurat 

Sol. Gen, Why do you think it was the 3d'of 
August ? 

Duddle, He went for a recreation out of 
town three days before, which' was upon an 
holiday, Bt. IjgnatiuB’s day; and he went out 
of town one night then, and be came and staid 
but two nights after; and went out of towa 
upon the Saturday. 

X. C. J. Did he stay out of town one night? 

Duddle. Yes, he staid out of town all night. 

X. C. J. Are you sure he staid there aft 
night? 

Duddle. I am sure he staid hut one nigiit. 

X. C. J. But wiiat say you to that, Mr. 
Attorney? this witness eontradicte tlie otlier? 

Just. Withins. Ay, plainly. 

Duddle, Mrs. Ireland, and Mrs. Anne Ire¬ 
land, and he went out upon a recreation out of 
town, it being holiday; and 1 remember weH, 
that was of a Wbdnesilay; and that ^turday 
lie went away, and never came again'tiU aftet« 
night before Michaelmas. 

L^Q.J. BtttmuidmyqueittoBjWmm. 
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Duddk. Yfn, Illy loi^. 

Z. C. /. Did he come home that night he 
went on the recreation P 

^ddie. I do not know. 

JR C. J, But iust now, you swore be staid 
•ut all nuht.— Vuddic. No, iny lord. 

Z. C. F. Yes, but you did though ; prithee 
taind what thou art about. 

Duddle, 1 do not say be, but I am sure his 
trieter and the company staid out that night. I 
remember veiy well, he went the third day 
ailer, which was Saturday. And JHr. Jennison 
Mme to ask him for three weeks after; and 
there was a person of quality with him in the 
coach, 1 think it was sir Miles Wharton. And 
he asking for him, they gave him an account, 
that they had not heard from him since he 
went; which was then three weeks after he 
was gone. And 1 remember well, he did not 
come to toun again till a fortnight before Mi¬ 
chaelmas. 

Z. C. J. How can you tell that? 

Duddie, My lord, 1 can tell it very well: 
for 1 was almost every night in the room 
w'here he used to lie; and tliere lay a gentle¬ 
woman theie that I knew.' 

Z. C. /. What was her name ? 

Duddle. Mrs. Eagleston. 

Z. C. X How came she to lie there ? 

Duddle. Her maid fell sick, and she changed 
her own chamber, and lay there all the time he 
was out of town. 

Oates. My lord, is this good evidence P 

Z. C. X Ay, wliy not ?’ 

Oates. My lord, J think she contradicts the 
ether witness: for she says he lay out two 
nights. 

Z. C. X No, there you are mistaken too. 
But 1 teh you what I did observe before. Mrs. 
Anne Ireland swore, that they did stay all 
night; but Mr. Ireland refused to suy there, 
but would go home, because he was to go lits 
journey on Saturday. Then this woman comes, 
and she said at first, that he went out of town 
on the Wednesday, and staid out all night, and 
lay at home but two nights, and then went 
away. But now, when 1 put her in mind to 
take care what she said, she swears, she is sure 
the sister lay oitt, but she is not sure of Ire¬ 
land’s lying out: but she is positive he went 
away on Iraturday the 3d of August, and re¬ 
turned not till a fortnight before Michaelmas. 

Oates. My lord, 1 humbly conceive, she 
having once sworn false— 

Z. C. X Ay, but she immediately recollected 
herself. 

Oates. By what token does she remember 
it to be the Sd of August? 

Z. C. J. She said before, it was the Saturday 
after St. Ignatius’s day, which was on a Wed¬ 
nesday, the last day of July; and he went then 
out of town. She called it by the name of 
Recreation. 

Oates. Was it the Saturday after St. Igna- 
thuT*8 day P 

Duddle^ Yes, it wm : and 1 had not renmn- 

bend it, hut that it was upon that holiday. 

3 


Oatet. This is a RsMfkn OatMic^l«Dp|iose, 
my lord. 

Z. C. X 1 eadMit tell. What religioa are 
you of? ; 

Duddle. I am a Roman Catholic, my lord. 
Mr. Jenison knows what 1 say to be trtte^ 

Oates. Were you a witness in any af lAlc 
trials at the Old Bailey P 

Duddle. 1 was in the court, but wai fiOk 
called. 

Sol. Gen. What say you, Mrs. QuhioP 
when did Mr. Irelanil go oat of town P 

Mrs. Qumo, I must say the same} it was 
the Sd day of August, on a Saturday. 

Z. C. X How flo you knowtbat it was on a 
Saturday the 3d of Augfust ? 

Quino By the same reason that shoapeala, 
I marked that other day be went out of town; 
and he came again, and his nuither staid there 
that night: and he went on Salunkiy morning 
out of town. I know it very well; for my 
husband was his taylor, and he but somewhat 
to alter in his clothes; and 1 brought it imme¬ 
diately' after ii was done. 

Z. C. J. Are yon sure he went out of town 
that day ? 

Qumo. Ife went out of the house, and as 1 
take it, went out of town. 

L. C. J. Did he say he was to go out of 
toun ? 

Quino. Hebad his boots on ; and took horse 
at the Bull-f nil in Druiy-Lane. 

L.C. J. How do you know it ? 

Quino. Because his servant that was there 
has testified it. 

Aft. Gen. Now swear my lord Aston. 
[Which was done.] We will bring Ireland 
now upon the 3rd of August at ui^ht, to my 
lord Ablon’s house at Htaiideii. 

Sol. Gen. Pray will your lordship give my 
lord and the jury an account, when Mr. Ire¬ 
land came to yom house, and bow far he tra¬ 
velled with you aflcrward? 

Lord Aston. My lord, being ih town, 1 was 
spoke to, and desired that Mr. Ireland mit;lil 
have tlie opportunity of going in my company 
dow n into Siatlbrdsliire ; w hicli J coiwented 
to. J went out of town, as 1 remember, the 
latter end of*July 1678, atid this same Mr. 
Ireland came to me at my house m Heitfbsd- 
shire, at Standen, upon the ard of August, at 
night. 

Z. C. X W hat day of the week was that, 
my loixl ? 

Lord Aston. As 1 remember, it was Satur^ 
day, and in the evening. 

Z. C. J. Mow long did he stay with your 
lordship P << 

Lord Aston. My lord, I staid till Monday at 
Standen ; and upon Monday he went into my 
company to St. Albans, which was the 5tb of 
August. 

Att. Gen. Whither then did you go, ttiy lord? 

hord Aston. There I met with my opother 
and sister Soutkeoat. 

Z. C. J. Sir John Southeoat yon mean, my 
lord. 





. Imtd Yei« my koA. JM thence, in 
four dayi we went to my house at Tixball. 

V ii Cy /• Did Mr, Ireland travel with you all 
the wav f 

f jLotaJMfm^ I oanmt charge my memory, 
my lord, that be did, so aa particularly to 
•wear U: but ttoe be came into my company 
•ometimes at Tixhall; but 1 cannot tell tbe 
t IHirtionlar days : nor could 1 speak positively 
to those things tbot I have spoke to now, but 
that I find in my Note-book, that at that time 
Jie did come to my house at Htanden, and did 
fo with me to St. Albans. 

AU, Gen. Pray, my lord, did he go that 
joniuey toTixliall along with you ? 

Lord Aston. I caonut say positively that, 
Mr* Attorney ; but 1 have a general ,nolioii 
that he did. Nor could 1 testify tiiis fo posi¬ 
tively, I say, bnt by notes that I have of 
tilings at that time : where 1 have only writ 
down these things concerning Mr. Ireland, and 
tliai he came the Srd of August to my house 
at Standeii: that on Monday we went together 
to St. Albans; and there met us sir John South- 
cost, and niy sister his wife; and thence 1 went 
to Tixhall ; and there 1 arrived the 6 th of Au¬ 
gust, wbidi was Thursday. 

L. C. J. My lord, 1 ask you this question; 
you say, you have a general apprehension that 
he did go with you to Tixhall: pray, did he 
come with you to Standeii for that purpose, to 
go with you to Tixhall ? 

Lord Aston. I bad no business with him at 
all; but he desired tbe oppoitunity to go down 
in my company into Staffordshire. 

L C. J. Pray, my lord, do you remember 
you saw him within four or five days after at 
Tixhall P 

LonlAsfon. To name particular days, I 
cannot; but that 1 saw him several days at 
Tixball, I am sure. 

Outei, My lord, you s^ that sir John 
Southcoat went with you to Tixhall ? 

Lord Alton. Yes, be did so. 

Oalei. My lord, 1 would ask this soblenm, 
whether he was at the trial of the Five Jesuits? 
or tbe trial of Ireland ? 

Lord Alton. No, my lord, 1 was not. 

Oatei. Then 1 would ask my lord, if be saw 
Mr. Iceland exeented ? 

Lord Aston. No, I did not. 

Oatei. Then 1 would ask him this question; 
whethef the Ireland that was executed be the 
same Ireland he speaks of? 0 

Lord Aston. Amongst those that knew him 
well, 1 have been told it was the same. 

Oates. That is bnt hear-say, my lord; he 
does not speak of his own knowledge. 

X. C. J. For that matter, I 8 U(^ose you will 
produce some other Ireland, Mr. Oat^ if it 
ires not the same, 

Att. Gen. Was it this Mrs* Ireland's brotber 
Shat was here a witneas now ? 

Lord Aston* He was so rapaifedt and ao 
looked upon. 

X. C. J. That is all one. If gny body 
should ask me, if you were Uie same Mr* CNubss 
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that was at St. Omers ; I should say, 1 hoard 
so; and it would be very gJodreiiderce, 
some one else were produced. , 

Oates. My lord, 1 submit; I will be directed 
by the court in any thing that is fair atid not 
injurious to my defence. 

L. C. J. We will not direct you in any tiling 
that is foul; but pray keep to those questions 
tliat are pertinent, ^« 

Oates. Are you sure Ivelaiid went the whole 
journey with yon, my lord f 

Lord Aston. I did answer that«; t have but 
a general notion of it, be came to me for that 
pill pose. 

Ontn. Tlien my lord is not positive Jm went 
with him into Slalrordsbifc. 

X. C. J, Wo, he is not; but I woefid ask ypa 
this question, my lord Aston, do you beliave ha 
went witli you toTixboll ? 

Lord Aston. 1 moke uo doubt of it, 1 would 
pawn all 1 have in tbe world upon it; ^ly I 
cannot swear it, because 1 have it not ip my 
notes, as I have those two other days. 

Just Do you like him the woraa, 

because be is cautious, Mr. Oates ? 

Oates. No, Sir, 1 do not. But pray, my 
lord, ask him, because it is a question hero 
about a point of time; whether he remembersi 
that within eight or ten days he saw IrelaUfi at. 
Tixliall ? 

Lord Alton. I cannot say any .thing aa to 
that. 

Ait. Gen. Swear sir £dw. Soiithooat [Whielt 
was done.] 

X. C. J. 1 thought yon bad called him sir 
John Southcoat 

Att. Gen. Sir John is sick, and cannot bo 
here. 

Oates. I suppuae my lord Aston i» a Romaa 
Catholic ? 

X. C. J. Ay, that all the world knows vary 
well; but I teU you what, Whr. Oates, I ob¬ 
serve he is not so easy in giving his oath; nay, 
he is wonderful cautious m^uwearing; I speak 
it for his commendation, nitf as his nuilt, he is 
not very forward at swearing. 

Just. Well, what do yon ask thin 

gentleman, Mr-'Attorney ? 

Att. Qtn. We desire sir Edward Squibcoat 
would give an account, wbetbef he met Mr. 
Ireland at my lord Aston's ? And when ? 

Sir ikuthcoat. I was with my lord 
Aston In his company. 

X. C.J. When was that, iBir? 

Sir E. SouthewU, Tim 4th of.As^St 1 saw 
Mr. Ireland at roy lord Aston’s. 

X. C. J. Waa it the aamw Ireland that was 
afterwards tried and neculed ? ^ < 

Sir E. Southeoat. It was the same Ireland 
tliat wab oixDmtiiily reported; I did not see 
him executed. « ^ » 

Ait. Gen. Was it the same that wasrepliied 
tobeftOs old gentlewoman’s son ? 

Yes, it was. 

Lk C. /. Plray, Sir, go on with your mrt* 


^dtSo^hteat. Vtoa Mwdajrliqps 
4 L 
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our joamej to Tixhall, liid weat Hmt night to 
^ 8t. Albans, %here Wo foot my father and 
mother, and theni^ we continued on our jour- 

C. J. 1Vi[» he with you there that day 
yon went to St. Albans ? 

Sir JB. doHtkcoat. He was with us, I re- 
ttieiiifaor very partioularly. It was hot o'eather, 
andnoV lord Aston inritWl him into the coach ; 
Ibr hWW be was riding by the coach'side, and 
I remember a particular diScouree that 
ho an^ my lord Aston had; from thence we 
arent on to Nortlnmpton, and came there Tues¬ 
day nifht. 

L. C. J, Was Ireland with you there f 

Sir E. Southcoat, Ireland Was with us there. 

OsVbs. My lord, 1 did not well obserre what 
this gendenoan said. 

L. C.J. Pray mind your hnsiness yourself, 
he speaks plain enough; go on, Sir. 

Sir E. Southcoat, Mr. Ireland was whh us, 
I say, my lord, all the journey ; and 1 do to- 
member it particularly by a pretty horse Mr. 
Ireland rode upon ; and 1 bad a ilispiite Udth 
my cousin, tsbo should buy him ; 1 took par- 
ticulV notioe every day of'him, as he rode by 
tbe coach, and conversed w kh liim every night 
in the inn. We went, f say, from StrAlbaiis 
to Northampton on the Tuesday; IVom North¬ 
ampton we went to Coventry on the Wednes¬ 
day, and fom thence m my lord Astdn’s, at 
Tiaball, on tbe Thursday, 
i i. C. J. Come, let ns go by degrees Was 
Mr. Ireland with you, wnen you went Ihom 
tny lord Aston’s at Stsnden to St. Albans ? 


Sir E. Southcoat, Yes, he rras.. 

X. C. J. Yon say k Was a hot day when 
^ou set out; and my lord Aston did invite him 
intotbecoa^. ^ 

6^r E. Southcoat. Yes, mr lord, he came 
into the coach on Monday, wnu*liSv 4 s the fiist 
d^w e set oa^ and came that night to St. 

X. C. J, Yon lay there that night ^ 

Sir E. Southcoat, Yes, my lord, 

X. C. J, Wheredid you he there P 
Sir E. Southcoat, At the gnreat bin, at the 
^BuU. 

X. C. X Ayylbbtistifae greUthm. 

'Sir JB. Southcofa, The next ntght, mylerd, 
we came to Normampion. 

X. C. X Where did yon lietheref 
SirX. Southcoat, Welay attheoign of the 
George; it whs i(hr Wittiam Partner’s house, 
hfttt made use of for aO^ian, beehose the hHwD 
was burnt down. 

' X. C. J. Was Mr. Mand with you dll that 


wJS. tSkktthcoat. Horode withwiall (heday. 
X. C, J. And you took Qoiiot of it, hscause 
nfbisbhrseyousay P 


S|r JB, SMAeaat. Yes, he hadatery inArtty 
boteif toy lord $ wnd my hfother boigm^ 

JL a J, Whiter WOtoyetimTektdS^ 
Sir £. Sdutheoat, The next night we 

StoStS is Vifitoiyi taltenteMte Wi 


Thursday, wO ai-rtrod at my lord AstbaHp at 
Tixliall. 

Mt. Gtn, My toed, the jury deSirtoto kitow 
what he says ? For they have not heard it. 

X. C. J. He says, Mr. Irelaiid Went with 
my lord Aston in the coach, it being it hot day, 
on Monday tbe 5tli of August from Standen, 
mv lord Aston’s house iqgHertfordsbire, to St« 
Albans, and lay there at the Bull inn that night. 
That he went the matt day, which was Tnes^ 
day the Gth of August, with tliem to Nor¬ 
thampton ; that he rode upon a pretty horse, 
which makes him remember it particulariy ; 
and that there was a dispute on the Mod, 
who should buy him ; and wlien they came 
back, his brother bought him. He says they 
lay on Tuesday night at Noidiampton, at 
the George which was a gentleman’s 
bouse, whm was turned into an inn, he- 
cause of tliefire: That he went with them 
the next day to Coventry, which was Wed¬ 
nesday the 7th of August, and lay with them 
that night at the Bull in Coventry; and the 
next day, which was Thursday the Wh, they 
oamp, and Iretand with iheiii, 'to my Icnid As¬ 
ton’s house at Tixball, in HtatTordalnre. 

Ait. Gin. Pray sir Kdward Southcoat 
how long did he stay with yoU at Tixhall, at 
my lord Aston’s? 

'iSir E. Southcoat. ITo staid widi us there till 
the Tuesday alter ; and then we began our 
journey from mv lord Aston’s house, m'i'ixhaUj 
into Wales, to Winifred’s Well. 

X. C, J. That IS IJoly-woll, you mean. 

Sir E. Southeoat. Yes, my bird. 

X. C. J. You say hr '.taid all Friday, Satur 
day, Sunday, Monday, and till Tuesday, after 
you came to tny lord Aston’s at TinHuII ’ 

Sir E. Southeoaii. Yea, my lord, he did sO. 

Ati. Gen. ho then, my Cord, We are gotten 
to Tuesday the 18th of August, which u padt 
the time of the porjury that is laid second in 
the Indictment; but iii point of tfnto, is the 
first that liappeiieil, fbr he swore tbnt Ireland 
took his leave of bun, and others here ih town, 
between the 8th and ixth of August ? 

So/. Gen. Where did yon gO On Tuesday, 
Sir ?—Sir E. Southcoat. Towards Walen. 

Mr. Jonet. Was heat Tixliall the lUlK of 
August ? 

X. C. J. He says, he Was till Tuesday thn 
19th. Prey lot 08 not have the same ^uestSoDs 
repeated oter and over again. 

Si/k Gen, Where did yem go on Tuesday 
night? 

Sir E. SMthe&Ht, We WOnt to Nantwich, 
and lay at tbe Holy-Lamb there. 

X. C. Ji Whore wore youtbe text ifight ? 

Bhr E, Stmiheoat, l%e next day wa reaolied 
to Bt. Winifred^ Well. 

X ,C, J, Wheredid you lie there 9 

MrJE.dMAtoflC. Atthn Stor^ which 4i4hc 
great inn there. 

Att. Gen. Was Mr. Ireland there wMbjntof 

Sir JB. &wf Areto. Y«tf,tfO#SS. 

4hti* WMteirtetyu goteiiP 
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§ r JS* &»^th$out^ We ateld not hut one day 
oly-well 5 for we arrived tliere pretty late 
at nignt, and all the morning' we ^pent were, 
and vent away in tiie afterBOon, aud came 
that evening to Chester, and lay thcjre only ouc 
njght, and came (he next day W Tixhall again. 

Mt, Gen, Which wax Friday the loth of 
August. 

SmL Gen Pray, my lord, be pleased to ask 
him. Whether this gentleman, Mr. Ireland, 
was with tliem all the while, m this journey to 
HoJy.Well? ^ ^ 

Siv £. Southcoaf. Every day particularly ; 
I remember it very ^rtectly. 

AU. Gen. After he came to Tixhall again, 
how long did he tarry there ? 

Sir E. Southcoal. That 1 cannot sq well say. 
I do remember truly, but be was idlerwards at 
my lord Aston’s at Tixhall, 1 remember some 
acambling days ; but I cannot fix upon omy 
two. 

1^, C. J. Whi^ are they ? 

Sir E, Southcoat. I cannot tell what day of 
the uioutli it was, or what day of the week ; 
but one day that 1 remember him there, was 
Mr. Chetwind’s race with air Henry Gough; 
and one other day. 

X. C. /. When wqs that horse-race ? 

Sir E. SouihcotU, My lord, 1 cannot tell 
what day of the month it was* 

Att, Gen, W hen was the other time you 
apeak of P 

Sir X. Southcout. I remember him there 
oneThmvday upon the Bowhpg Green at T^ix- 
hall, where ilicrc was a particular company. 

^l, Gen, My lord, wedesiratoknow, when 
his brother did buy ihc horse of Mr. Ireland? 

Sir E. Sauthoj^ut, When wo came back; for 
he came home with us tiruin my loi'd Aston’s, 
and we began our journey, the 9 th or 10 th of 
September, frqm Tixliali tp K.iagstou; and 
Vhqn we arrived at my father’s house, my bro¬ 
ther bought the horse of him. 

X. C. X iiijd ^ou come home back again 
ivritb Mr. Ireland, do you say ? 

Sir X'. SQnikutai. Ves, luy lord, we did. 

X. C. X W heu dill you set out from Tixhall ? 
Sir Jg. SwtUcont, The 9th of September, 
my lord, 1 think it was ; 1 am sure it was upon 
a Monday, the 9tb or lOtli. 

X. C. X When dul come home ? 

Sir X* Wo were libur days on oor 

joumev. 

X. C, X Afid did you come straight hal^n- 

don ? 

Sir E, Siiulhcoat, No, we went to my fit- 
tber’s bouse in'SHViwy. 

X. C. X Whmh wiw did yon oome ? 

Sir X. iS 0 i»^Ai:o 04 . The first night ve came 
to the ^11 in Coventry ; qnd wm thence, 

\ next night,^w^ went to the Altw-l^ne at 
knry» and tR»u Shinty, wo came the 
_ I day to Agwndehheim (I think, it is caUr 
d) a little town in Buckiaghamshue; and 
fsnm thence the fourth 4ay» to my Other’s 
bouse, by Kingston in Surrey. 

4t(. Gsa. ^dthoalMilaniil sold his bndher 

* hi8 horse. 


lists 


X. X* How leQg was ho at ypnr fathe^’f 
house in Surrey, sir Edward P ^ 

Sir X- lord, wacamo op fjf 

Thursday; aiuR|r 1 take it, be went on t|i|l 
iifaturday to Jtiondfin. My brother, after he fiaa 
bought Ills horse, lept lum (he horse tq toinu 
and sent a man with him tq bring it bs^ 
again. 

AU. Cen. That Saturday, my lord, mak^ 
it come just to the 14th ofSeutember; and tO 
the very day fortnight before Michnelipas -dqy* 

Oates. My lord,! desire to ask this gentloT 
man, whether he saw Ireland all Au^st, and 
till tlie f4th of September in Stannrd jh|rj y 
and elsewhere? And bow long iQ Stqm|^ 
shire? 

Sir E,. Southcoat, I canqot say as to aiqf 
particular days (d'the months, after oqr oomin|Br 
from Holy-Well, till our oomiug from Tixhs# 
toXondon. 

X. C, X Marry, if he did, be^ would contra* 
diet what he had. said beibie: for, ftom the 
time of coming from Holy-Well, to thefime qf 
Cfimmg back to London, be coqkl tell but w 
two days, and Uiose uncertain : for he rememr 
bers not by tlie times, but by other partumlar 
circumstances. ^ r 

Oalcs, pray, my lord, be pieced (o ask him 
this question, when was the first day he saij^ 
in Septenaber ? 

Sir X. Souiheout, Truly, my lord, 1 reine% 
her not any day before we jpuifi^ 

home. 

Att. Gen. EuL^igy lord, this is his tmti* 
mony ; he was mlus GPmpsny till the of 
August. It is true, thpre were other timea 
that he saw him at lixfaall; hut he cannot 
particularly speak unto them: but»% end py, 
we shall go on to every day, and prove paiTs 
ticularly wnerehe was. 

Oates. My lord, I desiro tp know, was sir ^ 
Edw. Squthcoat at the triq! of IreUmd a witnesf" 
or no? 

Sir X. Southcoat. No, I was nqt, my lofd« 

Oates, Were you at Whhobvead’a Trial, 
Sir? 

Sir X. Soutbewit- Yes, I was* and gave the 
same evidence 1 give now. 

Sol. OeOf Then sWear Nr- Johu Southooat. 

brother, my lord- 

the home of Mr. Irebnd. 

X. C. X Well, w&t do you ask luto f 

At(. Gen. Pray, Shu, www rial you medt 
Mr. Ireland in August 1fi78? andwuw. 

Mr. X Sontbfiaat» Mg.lordt I mot with 
Ireland, upon Monday the 5th of August, at thn 
IhiU-mn in St. Albans, witfi. my lord Aston; X 
came thither that dqy wfth my briber and mo- 
thmk 4ip4^tha<a6x4 day wo wenilo Norinw^;* 

ton 5 andtliM we inn’datthe sign ofilm 

sir Wiiiim Farmer’s house, which is an house 

wrliff m»4. «H ^*«««-▼«' 

twoft; Md I cowenwd witU b«B 
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our joariMj. 


And lbHB'‘lheiice« the next day 
, _ to Coveutryi to tlie Bull-Inn 

there; and from tbeaoe toMy lord Astoii’a(on 
Vhiitoday o^pfat) at Tbhi^Ptherp we staid all 
Friday, Saturday^Bundny, and Mon^y. Mr. 
Ifdaiio waa there; I was with him all the 
toldle. And then Upon Tuesday we set out for 
IMXtWeUin Fliotobire, and went that nipht 
'to ^antwicb, to the lamb there. And the 
goad day we went through Chester to Holy- 
Wolh we staid that night at Holy-Well; and 
the next day came back again towards noon to 
Chester $ anil there lay that niglit: and then 
the next night, which was Friday, we came 
lock again to TixhalL 

X. C. /. Was Mr. Ireland with you both 
those journeys, all the while ? 

J. ^uthctaL Yes, my lord,' he was; I did 
see him, and rode witii him crcryday. 

L C,J. Fray, Sir, how long w'cre you at 
Ti;thaU, afier you came from Holy-Wen ? 

J, Southcoat, We staid there till we came 
away for cood and all. 

^ X. C. X Was Mr. Ireland with you all that 
time T—J. Southcoat. No, he was hot. 

Ah. Gen. Do you rememi^r, that Mr. Ire¬ 
land Mme to Xixhall the 9th of September; 
and came along home with you when you 
earner 

X Soutbeoat. Yes, I do remember it very 
W|d|, 

C. J. What day did you come home. 

Surf 

Jli, ^QUikeoat, We came btone in four days. 
$ol. Oen. When did he leave you P 
ikmtbcoat, We came borne upon Thursday 
and be went to London on Saturday, 

X* C. J, Pray, Sir, can you recollect when 
you did first see hint again atTixliall, after yon 
came from Holy-WellP 
I J. Smtb^€oai, My lord, I cauUot toll par- 
tioularly any day, till the day we came away. 

X. 6. J* Do you rememliertlie horse-match 
between Mr. CMWiilid and rir Henry Gough P 
J. Southemt. t was tliere, my lord; but 1 
do pot remember Mr. Ireland was there. 

X. C. J. How long did be slay at your fa¬ 
ther’s house in Sorry, 1^ P 
J. SQuthcaaU Twedays, mykvdi 
$ol.,0€n* You lent him your horse you 
boi;tfht of biill, I thjpk. Sir P 
X YeSf .iw to Leodoo, I did; 

and I senSmy uton toilh liim to bring him back 
again. 

Ati. Gen. Sas Sir. Oates any questions to 
ask Ibis gentleman f . * ^ 

Pntes. My lord, I desire to ask Mr, South¬ 
ey whether or no be is sure, that Ireland 
Wia in jfh Gompony fhomihe 6th of August to 
fhe oxteenth P 

/r Yes, every day, 1 am sure wf 

it; X remember it very well. 

Pales, Pray^aif d 9 td* ask him, whedlNtoiOr 
no he testified this that he now sweare si Iru- 
lapd’s jkrial P*. V ^ ^ 

X €cuthcoat. My lord, 1 wasootatMsrid't 

V Itriol, ^» » «tiri 


Oates, Then 1 desire to ssk idin,wrfaether 
or BO he did testify this at the five Jesuits 
Trial? 

J. Southeoat. Ne; I was not sent for to any 
of the trials. 

X. C. J. lam Bony you were n<^ Siri It 
was pity you were not there. It might have 
saved some innocent blood. 

Att. Gen. Now swear Harrison. [Which 
was done.] 

Soi. Gen. Pray will yon give an account 
when you saw Ireland and where P 

Harrison. In the year of our Lord 1678, 
my roaster sir John Southeoat, went witli my 
lady, on Monday the 5th of August, to 8t. 
Albans; and we came with a coaoh and four 
horses: for my master bad an old servant, 
that bad a pair of horses, which my master 
made use of And there we met nay lord 
Aston, iu the company of Mr. Ireland. And 
the next morning, my lord Aston went with my 
master and lady towards Tixball: and 1 rode 
by, in Mr. Ireland’s company; and came ac¬ 
quainted with him that da}'. That night w<e 
csine to Northampton ; and there we inned at 
a stone>hoiise, thatwae used for the inn, the 
town being burnt before The next night we 
went to Coventry ; and on Thuisday wc came 
to Tixhall: there we staid till Tuesd'ay. After 
we went to Holy-well; ami the Tuesday night 
we lay at Nantwich : and thence we wcntlo 
Holy-Well, and staid there on Wednesday 
niglit. and on Thursday we came to We&t- 
Ghester; and I puited with him upon the 
Friday atWest-Cliestei'. 

Att, Gen. Pray, did you know this Ireland? 
Was it he that was tried and executed ? 

Harrtson. 1 was at Mr. Ireland’s trial. 

L. C. J. Was it the same man that was 
tried P' 

Harrison, My lord, I saw him at his trial, 
the hair of his face was grown, and he was a 
I little disordered; he did not look so well, be- 
I cause he was not so well dressed; but it was 
I the lame man, my lord. 

Sol. Gren. Before this man goes, we have 
more questions to ask him: When did yon see 
him again, after you left him in Chester, you 
say? 

Harrison, 1 saw him several times a^ Tixi 
hall; I saw him at She Bowling-green upon 
Thursday; and I saw him when the horse¬ 
race was between Mr. Chetwind and sir Henry 
Gough: 1 cannot tell what day it was; for I 
bad no reason to keep an aqeount of the par¬ 
ticular days at that tune. 

Att, Gtn, Did you edine up with year 
master again the 9tb of September? 

Harrison. My lord, I did so; J hare a note 
wherein 1 set down the charges al that time. 
It is in this bit of paper, which I have Icepf^a 
my ahaanack ever since. My lord AstoteM|V 
his^oaob with us to Banbury, whera^ sasm 
tor’s eeach was to meet hHa; but oame only 
to •Coventry the first night. The u«x4 night, 
d'hieb was Tnesdciy, we came to the Aitar^ 
stone at Banbury, and thm we lay t Front 
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thenod^ on Wednesday, we came’to-Agmo&de- 
sbam, where wo were ill |odf|;e<i1. llie next 
day we baited at Uxbridge, and came to King¬ 
ston, and sb to sir John Houthooafs boi^ 
ii[K»n tlie Thursday night. Upon the Friday 
Mr. Ireland sold his horse to Mr. John South- 
coat, my master's sou. Upon the Saturday 
morning, T came with him trom my master’s 
house towards London; he did lide upon the 
horae he had sold to Mr. Soutlicoat, and so we 
came up to town, and took water; and 1 took 
a little bag that banged to Mr. Ireland upon 
niy arm, and we landed at Somerset-house, 
and I came with him to his lodging in Russel- 
street; and when he came there, he went up 
stairs, where two women met him, and wel¬ 
comed him home: Said they, We are glod you 
are come, we thought we had lost yon, because 
we had never heard from you all this while. 
There 1 took my leave of him, and did not see 
him again til) b» trial at the Old-Bailey; and 
this was Saturday the 14th of September. 

L. C. J. I’ray let me see your pa|ier you 
speak of. [Wfiicli was delivered in, and tlie 
Court looked upon it."] 

L. C. J. Did you write this in your journey ? 

Harmon, Yes, my lord, 1 did it at that 
time 

Atl. Gen, Are the particular days inserted 
there, tuy lord ? 

L. C. J, No, they are not, Mr. Attorney. 

Harrison, 1 could not write well; it was 
only hut memorandums for myself. 

L C J. What day of the month was the 
Saturday he eaiiie to town ? 

Harrison, it was the I4th of September, 
iny loi <1 

fj. C. J. That agrees with all tliatthe women 
said, tliat lie came on Saturday, a fortnight 
L( foie l\litlmr1inns, being the bame day of the 
week as JVficliaelmaS'day was: Thus far it is 
as clear as the ^iin at noon-day. 

Out^s. My lord, there was a time when this 
was not believed. 

L. C, J. Ay, Mr. Oates, we know there was 
a tune, when there were Ignoramus juries, and 
things were believed, and not believed, as the 
linmour weut. What can you, Mr. Oates, say 
to it ? I must needs tell you. prhna it is 
so strong an evidence, that if you "have any 
^ense in the world you must be concerned 
at it. 

Oates, Not at all, my lord; I know who 
th(^ are, and what is the end of it all. 

L, C, J, Upon my taith, 1 have so much 
charity for you, as my fellow-creature, as to 
he concerned for yoir. 

Oates, It is not two straws matter whether 
you beor no; 1 know my own innocency. 

L, C. J. Thou art the most obstinatejy har¬ 
dened wretch that ever 1 saw, 

Oates, Pray, my lord, ask him, Whether he 
did not appear at Mr. Ireland’s trial ? And let 
it he remenibered what credit he bad then for 
all this story he tells now. These people come 
here to serve a turn only, and care not what 
they swear agaimit me. 


JL 0. J. Yon rnnsl held ytar tongiwy « i 

Oates. My lord, 1 must speak the tiMh,<ad#^ 
I will speak tlie triit|}i. • > 

L, G. J. I think there is soaieea word of* 
truth comes oiiC of thy month. 

Oates. You nny think whut you will, myl 
lord: bntthese Popish Traitors, 1 am sure, wM^ 
swear aoy thing, and snbom witnesses upon^ 
witnesses gainst me to overthrow the plot. '' 

Just. Withins, If you cannot behave yoar^ 
self betterthan you do, we mast send yon ehe.* 
where; we must not sufTer this behavtsur: and' 
therefore either be qniet, or get you gone. 

X>.*C. J, het him keep hinwelf in order, aiMP’ 
we’ll hear him. If he thinks by boistdwns im* 
pudency to outface justice, we wilt not suffer it. 
Go on, Mr. Attorney. f 

Ati, Gen. Swear Mr. George Hobson. ' 
[Which was done.} ^ 

Sal. Gen. Were you in the journey to Tix- 
hall with Mr. Ireland, and my lord Aston m 
1678? 

Hobson, Yev, I was so, my lord. 

Sol, Gen. Piay tell all yonr knowledge of 
the matter. 

Hobson. From tlic Sd of August tin the Idth 
at night, 1 was present with him every day, 

L. C. J, How do you know you were ? 

Hobson. That is to say, the Sd of August bw 
came to my loid’s house at Htanden, in Hert¬ 
fordshire, in the evening, and there he remain¬ 
ed till Monday the 5th of August; and that 
day in tlie morning he went, togelfaer witk 
other company, toflt^ Atbans, whore we met sir 
John Boutheuat and his lady towards the even- 
ing; and we all lodged there, because that wst 
the appointed p]ai*e to meet at: we lodged the 
6th of August at night at Northampton; upon 
the 7th at Coventry ; upon the hth at I'ixhalf, 
iny lord’s house, \i liere Mr. Ireland remained 
till Tuesday the iSth in the And 

upon the ISlIi in die morning we set forth with 
my lady Aston, my lord’s mother, sir John 
Southcoat, and Mr. Ireland, and the other 
company, towards a place oalloh Holy-Well in 
Flintshire. That night, heingTiiesday the iSlIi 
of August, we lodged at Naatwiofa in Cheshire; 
the Wednesday night we lodged it Holy-Wen, 
where Mr. ifeland was wA the test of the 
company t hod on Thursday night we return, 
rd back again to Chester, aim lay ihere. Upon 
Friday we came bock again to my lord’s house 
at Tixhall. After that 1 did net aae Mr. Irw* 
land till Monday the 36th hf Angost, when ha 
came back again to ear hodiei where ^ went 
in the mean time 1 cannot tell. 

£. C. J. Whose hewefeit tnat this man 
means by oor house? 

Hobson, I mean mt lord Aston’s house, at 
Tixhall. 

L, C. J. You know him very well, did not 

^ Bmm. Yes, my lord, 1 knew him very 
well. * 

JL C. j. You say, he came bach the 36fti pi* 
AttoMtoTiXlfell.’ ' 

SUton. Yes, as 1 remember, he did ^ ^ 
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Att» Gm. How hog «fter tbe 2611i of Au- 
fiift was it, that you taw him at Tixhall ? 

Hobson, l\ hen he went away from London. 

Att, Gen. Whem was that ? 

Hobson, The 9i\\ ol Septeinlier. 

JL. C. J. Bid you euiue along with him to 

l^ndon ? 

Hobson. No, my lord; I saw him go: be 
W'Efi not ill tlie coach, hut he was in the corn¬ 
ier. My lord, I would fain ask him a 
qifestion, when he was first acquainted with 
Mr. Ireland, that he speaks uf ? 

Hobson. 1 never saw him till he came jto my 
lord ilstou’s, atStaudeu. 

Oates, Were you at the trial of Mr. Ireland, 
Sir? 

Hobson* No, my lord, 1 was not; 1 was then 
in Stalfordsliire. 

Oates* Then it is material, iny lonl, for me 
to ask him ibis qiiestiou, it rdatuig to a parti- 
cular person; w hctlier Ireland that was exe¬ 
cuted, was the Ireland he saj s he was with ? 

L* C, J, I will ask him, if you will. Was 
tliat the same man that was afierwai'ds tried 
and executed ? 

Hobson. I believe it was, my lord. 

Oates. 1 insist not so much upon the qiics- 
tkm, hut only in reference to the witness, his 
acquaintance being so short with him. 

L. C. J. Truly, 1 think it is not so very 
abort, for he swears lie was with him i'rom tile 
dd of August tiUiho Kith every day. 

Just. WUhins, 1 have nagkat acqoaiutance 
with you; but 1 know you, Mr. Oates, because 
I liave seen vou so often. 

Z. C. J. IS it the same Ireland that was at 
the trial ? *^ 011 , Harrison, you saw him then ? 

Harrison. The very same and no other. 

Just. With ins. C'crtaiuly nobody doubts that. 

. L. C. J. It is tit he should have this ques^ 
lion answered, if the witness cam Pray, go on, 
Mr. Attorney. 

Att. Gen. Swear George North. [Which 
was done.] Pray, will you give an account 
where you mat Mr. Irdaud, aod whether you 
was with him in bin journey ? 

North. My lord, 1 saw him the 4th of Au¬ 
gust, which was S^unday, at 8tan4en, my lord 
Aston's house, in Hertfordshire: upon the Sth 
he went with my Iprd to lift. Albany; where my 
lord met witli sir John Soutbeoat and his lady} 
and J was with thim* And from thence we 
went on Tuesday to the George at Northamp¬ 
ton : and from thegip^ pA. Wednesday the 7th, 
to the Bull at Coventry ; and Upon the 8th, we 
ramc to 'J'ixhall, which was Thureday. And 
from Tburaday the 8tb, to Tuesday the 13th, 
I did see him every day at my losd’s Imusa ^tt 
Tixhall, 

L. C. J* Whither went be then ? 

North, He went with my old lady, aod sAme 

other conipany^iUKgo to Holy-Wall. 

L. C. J. Wlien did you see him again ? 

, North. 1 did see him several ttmesaftnr that 
at Tixhall, but 1 took no partipular patipa of 


X. C. J. When was that ? 

North, 1 did see him the 9th of September. 
He came to go with 'sir John Hoqtneoat to 
London: Mr. John Southcoui, and ho. 1 look 
my leave of him. 

Oates. W hat religion are you of, Sir P 

North. 1 am a Catholic, my lord. 

Oates. 1 desire to know, how he comes to re¬ 
member this so well ? 

North. J waited at the table; and he was 
every day at diuaer w ith my lord. 

Oatfs. Were you at the trial of Ireland, a 
wHiioss P 

North, No, indeed, my lord, 1 was not. 

Att. Gen, Svrcai-Richard lugletrap. [Which 
was done.] 

Hoi. Gen. Pray, w ill you give an account, 
whether you knew Mr. Ireland, and wlicre you 
saw him P 

Ingletrap. I’hc (iret of August, my lonl, I 
was ordered tube atStauden in Uertlordshire, 
to wait upon my lord Aston, to go with him to 
Tixhall. And the 3d of August I &aw Mr. Ire¬ 
land there at Staudeu Lodge at my lord’s house. 
The 4th day he rested there, being Sabbath- 
day. 

Ait. Gen. W^hat are you,an liackney-coach- 
man ? 

Ingletrap. Yes, my lord, I am. so. And 
upon the 5th, which was Monday, he went 
wiili luy lord Aston to St. Albans; upon the 
6rh, to Nor.hampton ; on the 7tb lo Coventry; 
and the tith day to Tixbail lodge. He was in 
the coinpauv, and went all the way with him ; 
and 1 was tiiere too. 

i. C. J. liow long did he stay there ? 

Ingletrap. Till Tuesday the IJtli. 

I4. C. J. JDid you s^c him there till Tuesday f 

Ingletrap. 1 do not say, that I did see him 
everyday. 

X. C. J. Did you go with them on Tuesday 
to Holy-Well ?-^lnglctrap. No, 1 did not. 

Att. Gen. But, my lord, you oliserve, that is 
past one of the times that lie swore Ireland was 
hepo in town ^ that is between the 8th and ll^ih 
of August. 

X. C. J. It is so. 

Att. Gen. Pray, what religion are you of, 
Mr, Inglf^trap ? 

Ingletrap. I am a Protestant, iny lord. 

Oates. Wore you at the Trial of tiie five 
Jesuits, or that of Ireland ? 

Ingletrap. No, I was not. 

Oates. My lord, J desire you would ask liiju, 
he being a Protestant, how be came to be ac¬ 
quainted witi) Ireland, that was a priest P 

X. C.J. Why, Mr. Oa^,isthcreDoc(uirer« 
nation to be beiween Papists and Protestants ? 

Oates. Truly, very little, my lord: but that 
is npt the poiut now. 1 desire to have an an¬ 
swer to my question. 

IngUtrap. There was no great acquaintance 
betweipi us, my lord ^ tor 1 never saw him be¬ 
fore that time. . 

4lt. Ceu. Bwear Aislrew Wettop. [Which 
wsp done.l Bid you gathst jqurney witfi wy 
lord Aston to Tixhall P 
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Wctton, No; 1 went finini Tixliall to Uoly- 
well. 

AtL Gen* What day did you act out from 
Tixhall ? 

Wetton. U[ion Tuesday the 13th of August. 

Sol, Gen. Where did you lie that night F 

Wetton, At Nantwic'h at the Holy-Lamb. 
And next day we baited at Chester; and from 
thence we came the next night to Holy-Well. 
Thera we staid all night, and till next flay at 
noon. We dined at Holy-well, and eaiue that; 
night hack to Chester: and from theiux;, the 
next day, wc came home to Tixhall. 

X. C. J, Was Mr. Ireland there all the 
while ? 

Wetton. Mr. Ireland was there; I look«sd 
after his Jiorse. 

X. C. J, When did he come first to Tixhall? 

Wetton, lie came upon the 8Lh, and staid i 
till the 13lli; and then went to Holy-lVell. | 
. ^l. Gen. Pray, what religion arc you of? j 

Wetton. i am* a Protestant, 8ir. j 

Aft. Cen. And the 9th of September he I 
came away from Tixliall to London, you say. 

Wetton. \ es ; 1 saw them take coach; and 
he did ride on horseback. 

X. C. J. Did yon see him often at Tixhall, 
between the lime he eume from Holy-Well 
and the time he went to liondon 

Wctlon. Y es, he was there several times ; 
but 1 cannot toll tiie particular days; but, my 
lord, if you please, 1 can tell you the very 
money he gave me, which was a shilling and 
tv.'o sixpences, *when he came back from 
Holy-Well. 

X. C. J. And the ICth, you say, he came 
back I'roni Iloly-VV ell ? 

Wetton. Yes, it was the upon Friday, 
that he came from Holy-Well. 

X. C. J. And ho says, the 9th of September 
he came back again from Tixhall to London ; 
and that he saw him several limes, in the mean 
time, at my lord Aston’s house. I 

Sul. Cen. So, rny lord, we are past one of 
the times; and have fixed him at Tixhati 
upon the Idth. 

Alt. Gen. We have a couple of witnesses 
more upon this |K)int, and then we shall go on 
to the 17th; and so all along to the 9th of 
September. 

Alt. Gen. Swear Thrtrods Sawyer. [W bich 
was done.] When came Mr. Ireland to Tix- 
ball ? cun you tell ? 

Sanfyer.^He came the 8th of August to Tix¬ 
liall, ami continued there till the Idth: and 
then he went away; but Whither be went 1 
cannot tell: but, as I was told, it was to Holy- 
weUi 

Att. Cen. When did he come io Tixhall 
again ? 

Sawtter. When my old lady Aston came 
home, which was Friday the 16th. 

SoL Gen* I>o yon know when ho Tix- 
baU for good and all ? ^ 

Sa»yer, The 9th of September, my lord, he 
vwt with tor John Southceal to gntolM^ 


L. C. J* Can you tememher ha was there ab 
any time lietween the 16th «if August, and Ibt 
9LU of September ? 

Sawyer, He was once or twice there; but.b 
cannot tell the particular days. 

Sol. Gen. Wiiat pisrsuasioa are you of, ai to 
religion, 8ir.^ i 

Sawyer. 1 am one of tlie dinroh of England, 
my lord. 

X. C. J. Truth is the same in all persuasions. 

Sol, Gen. But vve would obviate Mr. Oates’s 
obje(;tion, that they are all Papists. 

Att, GtiH. Swear Frances Allen. [Which 
was dene.] Pray, will you give an account 
when you saw Mr. Ireland in Staffordshire P 

Airs. Allen. He came the 6tli day of August 
to Tixhall, and continued there the 9th, lOth^ 
1 Itb, 12th, and to the 18th in the morning, and 
tiieu he did go to Holy -well. 

Att. Gett, 8he will tell you one particulav 
circumstance, how she reuieinbers him about 
that time. ^ 

Mrs. Allen. The lOth of August was Satur* 
day , and that which causetU me to remember 
it, is this: There was a woman, one Sarah 
I’aiue, I think licr name was, whii^ testified OC* 
the Trie], that he was in town at that time ; 
but be was not: For he was at Tixhall ujioa 
the lOtli, which was Saturday ; and the lltb, 
which was Sabbath-day; and 1 saw him in tfaw 
chamber those days. 

Ait. Gen* How cafne you to knoTviiim so 
well ? 

Airs. Allen, 1 waa a servant to my lord As¬ 
ton, and looked to Mr. frelond’s chamber, and 
washed his Jinueii; and those days 1 saw him 
in his chamber, 

Att. Gen. When he went from Tixhall tn 
Holy-Well tho ]8tli, wlten did he come back 

ag-Hin ? 

Mrs. Alltn, The 16th day, which W!as 
Friday. 

Ait. Gen. Did he come ofterwardb toTix^ 
ball at any time ? » 

Mrs. A/len. He went awa^ file 17tb, aind 1 
can tell you by a gufid token, that he did so: 
I'or the 17 th 1 carried his olothes into bis 
chamber, that he was to take Ivith him. 

Att. Gen, When did he oems again to 
Tixhall ? 

Mrs. Allen. He came several fiines, but 
truly I cannot tell what dayspar^ularly. 

SqI. Gen. Pray when did be gO away fe/t 
, good and all ? 

Mrs. Allen. 1 renrendMi^ hb gcnig away 
with sir John Southooak; fhal 1 eannot tell the 
time. 

I Att. Gen. Pray what religion are you of ? 

Airs. Allen. 1 am a Preteitont of the church 
of England; so 1 was ohrbtcned, so 1 have 
lived, and so 1 hope to die before you nli. 

X. C. J. UjKMi iriy word, she is v^y kind, 
fefaehhi a mind to die before m: It is a sigd 
she Hves a good fife, abb’s so ready to die. - 

Ati. Gen. So, my lord, you «ee, that 'fiie 
ITth’of Aiigcnt he departed from my Idfi) As^ 
tonb. I^w we sbsul call Mrs, mNMli to 
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give joa an aocount whitbtr be went on the 
17lh. ^wear Mrs. Jane Harwell. [Which 
was done.] 

• Sal, Oan, IVberedo you lire, Mrs. Harwell ? 

Mrs. Harwell. I live now in town, my lord. 

' Set. Gen. Where did you live in the year 
)07h -^llrs. Harwell. At Wolverhampton. 

. M. Gen, l)id you know Mr. Ireland, he 
lhat was executed ? 

Bin. Harwell, Very well, my lord. 

SoU Gen. What time did he come to your 
bouse at Wolverhampton ? 

Mrs. Harwell. The 17th of August, 1678. 

SoL.Gen, What day of the week was it P 

Mrs. Harwell. Upon Saturday. 

Sol. Gen. From whence did he say became 
at that time 7 

Mrs. Harwell. I do verily believe it was from 
Tixhall that be came1 cannot ^itivety say. 

Sol. Gen. How long staid he there ? 

Mrs. Harwell. He came to iny house the 
17th of Au^st 1678. He supped there that 
night, and I think he lay in my house every 
night till the Si6th of the same month. Upon 
the 19th day, after dinner, I went with him a 
good part of the town of Wolverhampton ; 
and upon Friday following, which was the 
B3d, be went a little way out of town, to a fair 
hard by, and returned the same day, and staid 
at roy bonae the next day, being Bartholomew 
day. The next day being the ^5th, being 
fiiraday, fae was at my house, and he staid, as 
2 faid, eveiy night, and lay at my house ; and 
Wstot away on Monday the^6th of August. It 
was, to the best of my remembrance, in the 
morning. 

Sol^ Gen. Whither be did say be was going, 
when be went from your bouse on the 26tli ? ! 

. Mr8« Harwell. 1 think to Tixhall, he said. 

SoL Gen. When did you see him again 
after that? 

Mrs. Harwell. He returned to me again the 
4th 'of S^tember following. That night be 
supped at my bouse, and lay there : and he 
ftud at my house Thursday the 5th of Seti- 
tember, Friday the 6th, and be went away on 
the 7th from me for good and alL 

Alt. Gen. Whither did he go then F 

Mrs. Harwell. To Tixhall, i think, I cannot 
tell. 

Alt. Gen. Whence did be say he came, 
when he came last to your house; which was 
Wednesday tfae.4tb.oj^S^ptember ? 

Blrs. Harwell. Then he said he came from 
Boscobel and Black-Xtebes and that way. 

Sol. Gen. Can you tdl any thing that makes 
you remember he was at^oscobel ? 

Mrs. Harwell.' 1 have some circumstances 
that make me believe and remember it. 

L. €. J. Ay, tell us what they are. 

Mn. Harwell. My lord, upon Moonlajr the 

of Septai|^,J beard Mr. Ireland .would 
be at Boacobd,^'nM 1 said to my frienf that 
told me so, mut Mr. Ireland will net be friere 
that nigbVimd 1 so near him. Yes, said abe, 
he wiff i Then, said I, I will write t<^ bmi; 
and ao 1 And 1you, the 


iember, which was W^nesday, he came to my 
house, and staid that night, and the two next 
days with me, and went away upon the Batur* 
day after. 

L. C, J. You say you did write to him upon 
the 2d of September r 

Mrs. Harwell. Yes, I did so. 

X. C. J. W'hat was the occasion of your 
writing to him at that time ? 

Ml'S. Harwell. One madam Dormer was 
then in those parts, and he being gone a visit¬ 
ing bis friends at Black-Ladies, 1 writ to him, 
and desired him to give her a visit, for I knew 
she would be glad to see him. 

L. C. J. He came back to you the 4th ot 
Sentemlier, you tay F 

Mrs. Harwell. Yes, he did so, my lord. 

L. C. J. Did he own upon the 4ih of Sep¬ 
tember that he had received your lettei*? 

Mrs. Harwell. He said he had been at tlie 
place, my lord, but 1 know not wbetber he 
had received my letter or no; but I am sure he 
waited upon my lady, lor she told me so after¬ 
wards. 

Gates. I (lc.sire to know, whether this gen¬ 
tlewoman was at I rcland’s trial ? 

Mrs. Ilurucll. No, mv lord ; but I heard 
that upon the J7th of December following, 
Mr. Ireland was tried at the OhbUuiley ibr 
High Treason. Upon the 19th, 1 was iidormul 
by the post what was sworn against him ; and 
larticularly as to tills time, w hicli 1 kni*w to be 
alse: Anil upon my own costs and charges 1 
sent an express aw'ay to tc^vn here to a friend 
that 1 knew, upon reading tlie letter that w'as 
written to me, that Mr. Ir^aiid was falsely ac¬ 
cused ; and hy that express also 1 sent a peti¬ 
tion, humbly beseeching his late m'^esty, tliat 
we might bring in witnesses to prove, tbut 51r. 
Ireland was in Siaifordshire, wnen Mr. Dates 
swore he was in tow n ; and upon tliat the king 
staid the execution about five weeks. We did 
hope for a second trial, but we could nut obtain 
it; and he was executed. ] did it at iny own 
ciiit and charges: for 1 thought it niy duty, if 
1 could, to save liis life, knowing that to be 
false which was sworn against him. 

L. C. J. iShe speaks gravely and soberly 
upon my word. 

Just, So sbcdocsiudeed. 

Alt. Gen. Wc have abundance of tliem, my 
lord. Swear Mr. William Rushton. [Which 
was done.] 

SoL Gen. Tell my lord what you know of 
Mr. Ireland's bemg at Mrs. Harwell's in An* 
gust 1678, at Wolverhampton. 

Rushtm. My lord, in the month of Augate 
1678,1 did see Mr. William Jrehmd, at Wol^ 
verhampton, in ilie county of Stafford ; and it 
was upon the 18th of August, and 1 saw him 
there, inim die 16th to the S5th, every one of 
the days but one, and that Ixaniiot be positive 
in. He vent that .day to titcbfield, which 
was upon the n3d, as 1 take it, but 1 cannot be 
positive i but ail the rest of the days 1 did 
see him there once, if not twice ortbrioeaday. 
Alt, Gen. Wbmdid he lodge thenF > 
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lUiahlon, At Mr. Jydbrd’s or Mrs. ITar- 
^rdl*s. • 

Oaiis, Were yon at any of the Trials of Ire- i 
land, or the five Jesuits, Sir ? 

RUshidn. No, 1 was ne?er at one till now. 
Oates, Pray, iny loni, what religion is this 
jgrentleiiiari of, 1 desire to know. 

Rusfiton, Not of* your worship’s relimun, 
Dr. Oates. 

L. C. X Bnf answer his question. 
liushtm, 1 am a Catholic. 

Oitfes, A Roman Catholic he means, I sup- 
(lose. ] 

Ruskton* Yes; 1 ath a Roman Catholic, 
and a loyal siibjc(!t. 

Sol. uen. Swear Mrs. Katlierinc Winford. 
[Which was tlone.] 

Alt. Gen. Mra. Winford, pray did yoii see 
Mr. Ireland at Mrs. Harwell’s in the year 
1678 ?—Mrs. Winford. Yes, I did, Sir. 

Att. Gen. Pray tell the court what you do 
know of that matter. 

Mrs. Winford. 1 did hear at Wolverhampton, 
that Mr. Ireland came to town the j7th of 
August, and I did see him there the 18th, and 
I did see him there the 19th, and I did see him 
there the !20tli ; and I saw him there upon the 
S2d, 23d, 2ith, and 25th, and that was the last 
time 1 saw him there. 

L. C. Jf. At Mrs. Harwell’s was it that you 
saw him P 

Mrs. Winford. Sometimes at Mrs. Harwell’s, 
and sometimes at tny father's house, who lived 
in that town. 

Oates. My lord, I desire to know how she 
comes to remember those days so particularly ? 

' Mrs. Winford. I rememher lln-‘m, because 
St. Bartholomew’s day was the 2 Wh of Au¬ 
gust, and that was the Saturday after he came 
to town and the first day I saw him was the 
ifunday before, ahd so I reckou it to lie on those 
days 1 saw him. 

' i. C. J. Have you any other questions to 
Kk her, Mr. Oate?< ? 

Oates. Ko, my lor<l, T have not: She was 
n witness before at Whitebread’s trial, and was 
not believed there. 

L. C. J. Well, make your remarks by and 
by, atid let them now go on with their evidence. 

iSof. Gen. Then swear Mr, William Stanley. 
(Which was done.] 

Aft. Gen. Pray, did yon see Mr. Ireland at 
Wolverhampton, and w&en P 
Stanley. Upon the 18tli of August 1678. 
ft was iSuhday, I saw Mr. Ireland in Wolver¬ 
hampton in the morning, and ia the afternoon 
was in my own house. Upon Monday the 
:t9th f saw him twice that day at my own 
house ; 1 positively speak that, and I verily 
believe 1 did see him on Tuesday tlie 20th, and 
Wtdnesday the 21st; but Thursday and Friday 
l^eaimoi say 1 did see him those two days : 
For he wmt upon ooe of them to IJtchfield. 
But upon SatuMay and Sunday I am sure i 
MW him, tfnd two or three times some days. 

Ottteit. PTay, lit. Stanley, did you know him, 
beforeKo,] did ndi, Sir, 
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Oates. Was you at his trial P 
Stanley. No, 1 was not. 

Oates. Wore you at the five Jesuits trial f 
Stanley, No, 1 was not in London since, till 
the Inst term. 

Oates. What religion are you of, Sir? 
Stanley. What religion ar6youof,Ali\Oate8f 
L. C. J, Nay, do not ask quOstions, but tin* 
swer the quostious he asks. 

Stanley. \ nin a. Roman Catholic. 

Att. Uen. Mr. Siltanicy, pray can jmp re 
collect any circumstance how. you came ^ re¬ 
member that it was such tmd such that 
you saw him?— Stanlty. Yes, my lord, I can. 
L. C. J. What are they, tell them us ? 
Stanley. 1 buried a child that morning, be* 
ing Sunday the 18th of August, and he came 
to itiy house in the aAcrnooii, and 1 eutertaia- 
ed him with those things that I had provided 
for to entertain my friends at the funeral. On 
Monday was a wake, and tlic young pOople 
went all to the wake, and left madam Hotwell 
alone ; and so she came with him to my house, 
and I eotertained him with the same kind of 
eutcilainment that 1 did the day before. , 

L. d. J. That is a remarkable circumstance 
indeed. 

Att. Gen. Swear Mrs. Dorothy Purcell. 
[Which was done.] What say ydu, Mrs. Pur¬ 
cell P When did you see Mr. Ireland at Wol¬ 
verhampton ? 

Mrs. Pvrcfll. 1 saw him the 18th, 198i« 
20th, 21st, 22d, and 23d days of August, 167$. 
Att. Ocn. Where did you see him 
Mrs. Puree//. At a friend’s house in Wol^ 
verhampton. 

L. C. J. How eonie you to remember those 
days of the month ? 

Jlirs. Purcell. I rememher them by par¬ 
ticular circumstances. ^ 

L. C. J. U'^hat arc those particutepr circutd- 
stances ? Let us hear them. How come you 
to name those very days, the i8th, 19tli, and 
soon ? 

Mrs. Purcell. I can rememb^ it as well On 
any thing in the world. 

(hies. 1 desire, my lord, that she may tell 
how she does remember it. 

Mrs. Purcell. That’s enough, and' as much 
iir, need to be said. 1 remember very well. 

Oat a. But 1 desire to know how you come 
to remember it. 

Mrs. Puridi. I rem^ber' it, Ptell yon, 
very well; and I doafhirtD 1 saw him there.. 

Oates. But you do udf tetl whilt clrcam- 
stances you remembeirit by. , 

Mrs. Puredi. No, thei^ it no need of it, I 
am snrei saw him tiiere then. 

Att. Gen. Tell him some circumstances. 
Mrsi. Purcell. Those qjere the days, before 
Bartlidlomew eve. 

Ot^es. My lord, is this any thing of evidence ? 

* L. 'C'p J. The jury Ueara 'it, and they will 
cqfiiiid|» of it. . ^ 

'’©irffi. what reJigion are yon mistfCtif ? 

'VtrBTpUrcM Must I tell whkt Cellfiofr 1 

* 
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L. C. /. Yes, answer bis question. 

Ouies, I dare say she is a Papist; she need 
not trouble her head to nn8W(*r it. 

Att, Geri, Swear Mr Scott. [Which was 
done.] Were you at Woherhampton when 
Mr. Ireland was there ?—5co/r. Yes, I was. 

Att. Gen, Did you do any service tor him 
there ?— Scott, I uiokcd to His horse. 

Att. Gen. When did he come thither, do 
yon remember ? 

Scott. I cannot tell j ust the time that he came 
in. 

Att. Gen. What day of the week was it that 
became thither ? — Scott. It was of a Satunlay. 
All. Gen. What mouth was it ? 

Scot. 1 cannot tell very well what month it 
was ; it was in Auf^nst 1 think. 

Att. Gen. Mow long did he continue there ? 
Scott. The space of a fortnight off and on. 
Oates. Is that evidence, my lord, that he has 
delivered ? 

L.* C. J. It is but very small evidence. It 
is only circumstunlinl to confirm the* other tes¬ 
timony. 

Att. Gen. How long was it before Ireland 
was tried and executed, can you tell that P 
Scott. No, I know nothing of it. 

Att. Gen, Then swear Mr. John Stamford. 
[Which was done.] 

Sol. Gen. Did you sec Mr. Ireland atWol- 
Tcrhampton, and when was it, 1 pray you ? 

Stamford. My lord, in the year 1 was 
sent beyond sea, to St. Omers, to fcitcli over 
two young gentlemen that were stuflcnts there; 
and there J became acquainted with Mr. Ire¬ 
land, who was then proenratnr of the Jesuits at 
St, Omers. And in August 1678, 1 did see 
biro in Wolverhampton, upon the Sunday after 
the Assumption of our lindy, w hich was the 16th 
of August, he came to sec me, and 1 saw him 
there that day. 

-X. C. J.. What day of the month is the As- 
furaptioti ofoiirLady ? 

Stamford. That is always the 16lh of Au¬ 
gust, my lord. 

Att. Gen. How often did you see him tbei'c ? 
Stamford. 1 saw him Sunday and Monday, 
and till that day seveiinight; I saw him every 
day ill that week but one, when lie went to 
Litchfield. 

Oates. My lord, I desire to know how he 
comes to remember that it was at that time. 

L. C. J. He teHs you a reason for it, been use 
it fell out to be upon thf Sunday aflor the As¬ 
sumption of uur Lady, which is always the 16lii 
of August. 

Oates. My lord, he says he came acquainted 
with Mr. Ireland at {St. Omers. 

i. C. J. Yes, he says, that was in the year 
1675. 

Oaidi. J desire to know, my lord, whqi bnsi> 
(less he had them ? 

L. C. J. He tells you, he went to fetch, over 
wd young men that were shidents there. • 

Oates* IVay, ray lord, I desire to know v^bat 
religion be is of. . . , 

£. C. J* ^hhlt religion are you.of P •. 
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Stamford. I am a Roman Catholic. 

Oates. I desire to know what is his pro^ 
fessiuu ? • ' 

Stamford. lama younger brother of a good 
and loyal family as any of the county of StatV 
ford, and that suffered as much as any for the 
late king. 

Oat IS. 1 believe, if it were looked into, he h 
somewhat else besides a younger brother. 

Alt. Cen. Yes, he says he is of a loyal 
iamily. 

L. C. J. 1 am sure there u such a ^unily in 
that county that were great' sufferers for lung 
Charles 1, and the late king; and were very 
instrumental in services for the late king, at his 
Escape from Worcester: but whether lie be of 
that family oi* no, 1 cannot tell. , 

Stamford. The doctor thinks 1 am a Jesuit, 
but I 'will assure him 1 have a wile and chil¬ 
dren. 

Att. Gen. Mr. Oates was about to have 
msule him n priest, hut it seems he hath a wifo 
and children, and so is oat of danger. 

Sol. Gt'Tt. Pray, swear Mrs. Katherine Fow 4 
Icr. [Which was done.] 

Att. Gen* Did you sec Mr. Ireland,Mrs. 
Fowler, at W olverhampton, in 1678 ? 

Mrs. Fowler. Yes, I did. 

Att. Gen. Wlien was it ? 

Mrs. Fowler, 1 did see him on Saturday the 
17tli of August at Wolverhampton ; he camq 
that day to my mother^s house, where 1 w'as. 
Aft. Gen. How long did he stay there ? 

Mrs. Fowler. Till the 27tli, which was Mon¬ 
day was scvcii-night after : I was in his coin* 
pany every day in that time unless it were 
Friday, w hich day they say he went toLitch- 
6eld to the fair. 

L. C. J. Is Mrs. Harwell your mother r 
Mrs. Fowler. Yes, my lord, she is, aud I 
Jived at that time with my mother. 

L. C, J. How do you remember this P 
Have you any tokens that you can give us, 
why you remember it was then P 
Mrs. Fowler. My lord, I recollected myself 
after Mr. Ireland’s trial, in which Mr. Oates 
swore that he was iiere in town between the 
uth and isih of August, that that was the 
very month that Mr. Ireland was in Wolver-^ 
iiampton, and thereupon I concluded that Mr. 
Oates had not sworn ti‘ue^ by that reooUectioia 
when it was fi‘»sh in my memory, beihg within 
half a year alter. 

OuUs. Madam, are you Mrs. Harwell’s 
daughter ?—Mrs. Fowler* Yes, 1 am so, Sir. 
Oates. Did you not know one Mr. Jenuison P 
Mrs. Fowler* Which Jeonison P 
Oates. Mr. Robert Jeunison. 

Mrs. Fotoler. Yes, 1 do know bimi 
Outes. Areyou not a-kintp him P 
M rs. Fowler* Yes, but 1 am soiry to own 1 
have such, a relation. 

Att* Cen* Swear Mr. Gifford. [W'hich was 
done.] 

Sol. Gen* Did you sqe, Mr. Ireland in St^r 
fordshire, and when,! pray you ? 

Gifford* liawhim tuereiit WolTerbiUDptou 

^ . . • i.?. , 


I*. . 
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the Ifth of Aupfnst 1678, and be continued 
tliere till the 26th ; I aaw him there every day. 

Oates, Pray, my loi’d, be pleased to ask this 
gentleman, whether he were at the Trial of 
Ireland ? 

Giford, No, I was not in court, nor exa* 
nineu as a witness. 

Oates. Were you at the Trial of the five 
Jesuits, Sir ? 

Gifford. I was there, but was not examined. 

L.G.'J, Was it everyday, say you, that 
fan mtw him at Wolverhampton ? 

Gifford. Every day. 

L. C, J. They say, he was one day out of 
town at Ijitchfield. 

Gifford. He was out of town that day, but 1 
saw him. 

Ait. Gen. Swear Mrs. Elizabeth Gifford. 
[Which was done.] 

Sol. Gen. You hear the question, did you see 
Mr. Ireland in Scaffordshirc in 1678, and when P 

Mrs. E. Gifford, Mr. Ireland came to Wol¬ 
verhampton the 17th of August, and continued 
there till the 26tli. 

Att, Gen. How do you remember it ? 

Mrs. Gifford. By a wake that was just hard 
by, that was at that time: and he came to niy 
uncle’s liOLise u|)on the Sunday ibllowlng the 
Assumption of our Lady. 

Att. Gen. Did you see him every day till 
the 26th ? 

Mrs. Gfford. 1 remember 1 did see him 
every day but two days that 1 was abroad at 
the wake. 

Oalcs. My lord, I desire 1o know, whether 
she was examined at any of the former trials P 

Mrs. Gifford, Yes, at the five Jesuits Trial, 
1 was. 

Oates, AVere you not at Ireland’s Trial ? 

Mrs. Gifford, No, 1 was not. 

Oates, There was one Gifford examined 
there. 

Att. Gen. Swear Mrs. Elizabeth Keeling. 
[Which was done.] 

^ Sol. Gen, J>id you see Mr. Ireland at Wol¬ 
verhampton, and when ? 

Keelitiff, Yes, iiiy lord, 1 did see Mr. Ire¬ 
land at Wolverhampton. 

Sol. Gen. Pray tell when it was. 

Keeling. It was the 17th of August be came 
to mv mistress’s house. 

Sol, Gen. What August ? 

Keeling. August liefbre the Plot. 

L. C. J. AVhowas your mistress ? 

Keeling. Mrs. Harwell, my lord. 

Sol. Gen. How long did he continue there ? 

Keeling. He came on the Saturday, and I 
saw him there till the Monday. When 1 was 
sent for to my mother’s burying, 1 left him 
and madam Dormer at dinner, and came back 
on the Thursday. And in his chamber I 
beard him discourse, but I did not see him. 
Upontlie Friday he went abroad, and returned 
a^in that night. Upon the Satiunday I saw 
him, and he continued there till Modtlay morn¬ 
ing, and then he went away, and retarned on 
Wednesday the Ath of Septeiikber, and staid 


till Saturday the 7tb; and then went away 
from AVidverhampton. 

Oates. 1 desire to know what religion this 
woman is of ? 

Keeling. I am Roman Catholic, God bo 
thanked. 

Alt. Gen. Mrs. Keeling, when did Mr. Ire¬ 
land return again, do you say, after he w'ent 
first to Wulverhamiiton P 

Keeling. It was the Wednesday oeven-night 
after, Sir. 

Att. Gen. That was the 4th of September. 

L. C, J. How long staid be tliere then P 

Keeling. Till ISaturday in the forenoon. 

Att. Gen. Whither did he say he was going 
then ? 

Keeling. He said he went to Bellamour to 
dinner. 

L. C. J. Did you sec him at any time after/ 

Keeling. No, *my lord, I saw him no more. 

Att. Gen. Then swear Mr. Richardson. 
[AVhich was done.] 

Sol. Gen. Pray, Sir, will you give an ao-, 
count when you saw Mr. Ireland, and where, 
in the year i678 P 

Richardson. My lord, 1 saw a gentleman 
that 1 was informed was Mr. Ireland at Wol¬ 
verhampton, at a wake; which was Mondi^ 
the 19ih of August. 

Att. Gen. Where did he lodge? 

Richardson. At Mrs. Harwell’s. 

Alt. Gen. AVhat are you,a tradesman?. . v 

Richardson, Yes, an apothecary in Wolver* 
harnpton. 

L. C. J. How many days did you see him at 
Wolverhampton? 

Richardson, T saw him only one d%y in tho 
market-place. 

L. C, J. You did not know Mr. Ireland 
before? 

Richardson. But I was informed that was Jto. 

L. C. J. What became of that Ireland that 
you were informed was at Wolverhampton 
then ? 

Richardson, 1 heard presently after that, 
upon Mr. Oates’s Plot, he was secured and 
executed. 

Att, Gen. AVhat religion are you of, pray. 
Sir? 

Richardson. I am of the church of Eng¬ 
land. 

Oates. Pray, Sir, I would ask you tliis ques¬ 
tion. 

Richardson, As many questions as you 
please, Mr. Oates. 

Oates, Who told you it was Mr. Ireland ? 

Richardson. Mrs. Harwdl. 

Oates, AVhen was it she told you it was Ire¬ 
land P 

Richardson, To the best of my remem¬ 
brance, it was before he was apprehended as a 
traitor. 

Oates. He is uncertain when be was told so. 

JL. C. J, Well, moke wliat advantage you 
can of it by and by. w. 

Att, Gen. Swear Mn. Eleanor Grarpu 
[Which was done.] 
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Sol, Gen. Ptay, mistFess, did you see Mr. 
rrtland«t Wolverhampton at any time P 

Mrs. Graves, Yes, 1 did, my lord. 

' Sol. Gen. When was it? 

Mrs. Graves, The first time M-as six years 
a|^ in August, it is now going on seven years 
sinc^. 

Att. Gen, What time in August was it ? 

' Mrs. Graves. The first day was the 20tli or 
Slst,! am sure 1 saw him u|k>u the ^2d ; for 1 
dined with him, and was with him idl the af¬ 
ternoon, and supped with him. lipoii the 23d 
we went to Litohfield together, which was 
Bartholomew eve. And I saw him the 26tli, 
which was Sunday after. 

L, €, J. Arc you sure it is the Ireland we 
are imw speaking of? 

Mrs. Graves. They said it was the same 
Mr. Ireland that was executed. They called 
him so. 

L, C. J. Nay, there is no great doubt, but 
only for Mr. Oates’s satisfactiim. 

Att. Gen. At whose house did he lie at 
Wolverhampton P 

Mrs. Graves. At Mrs. Harwell’s. 

Att. Gen, Where was it you supped with 
him, I pray you ? 

Mrs. Graves. He dined and supped at a rc- 
lltion’s house of mine. 

X. C.J. Who was that? name him. 

Mrs. Graven. It was at niy uncle Winford’s. 

X. C. J. Hid you gn along with him to 
Litchfield, do you say, on the Sfid ? 

Mrs. Graves. Yes, and so did iiiy uncle; 
and at night we came back tcigetiicr. 

Sol. Gen. What religion are you of, mis¬ 
tress p 

Mrs. Graves. I am of the church of Eng¬ 
land. 

Oates. My lord, I desire to ask her, how did 
she know it was the same Ireland that was 
tried? 

Mrs. Graves. It was the same Ireland that 
they said was afterwards executed. I know 
no more. 

Sol. Ccn. Did you go hack with him to Mrs. 
Harwell’s from Litchfield ? 

Mre. Graves, I did to my uncle Winford’s 
house. 

Alt. Gen. Now we come, iny lord, to ano¬ 
ther period of time, which is from the 26th of 
Au^ist, to the 29tli • and for that, wc first call 
sir Thomas Wbitegrave, w ho is a justice of the 
peace, and a worthy gc^ntlcmaii, a member of 
the church of England in that county. Swear 
him. [W Inch was donej 

Sol. Gen. Pray, sir Thomas, will you he 
pleased to give the court an account, whether 
you saw Mr. Ireland in Statfurdsbirc 1678, and 
what time it was? 

Sir T. Whitegrave. I saw Mr. Ireland upon 
the 29 th of August before tlie Popish Plot; it 
was upon a Thursday in the afternoon upon 
.Tlxhalt bowling-green; and 1 discoursed with 
him : he trtlcl me he waa to go home that night 
withsuir James 8imipons and Mr. Hevening- 
hm. They iold me afierwards he went qh 
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Saturday to Hildersham, and went thence on 
Monday following towards Bosoobel: toitie 
time after that, a rumour came down that Mi*. 
Ireland was accused with otliers, of being in a 
plot of the papists; and niyielf, and some 
others that were in commission for the peace in 
that county, did reflect upon the time that Ire¬ 
land v\as ill the country; and we were a little 
disturbed, because he bad been at particular 
places among our neighbour, whom we knew 
to be cathohes. 

Ait. Gen. Can you remember uo day but 
that one, sir Thomas ? 

Sir T. WIdiegrave. Only the 29th I saw him 
there, and discoursed with him; and afterwards 
there was word sent to me, to desire me that 1 
would come up to London at his trial. 

X. C. J. And did you come up, sir Thomas? 

Sir T. Wldiegrave. No, 1 did not ; 1 bad no 
subpiena; and being a justice of the peace, 1 
did not think fit to lea\e the country at that 
time without a subpmna. 

Oates. My lord, I desire to know of this 
geutlernan, how long he bad been acquainted 
with Mr. Ireland? 

Sir T. Whitegrave. I never saw^ him before, 
nor since. 

X. C. J. He goes no fui'thcr than the 29tli. 

An. Gen. No, my lord, he docs not. Then 
swear Mr. William Fowler. [Which was 
done.] 

Sul. Gen. Vmyj will you give an account 
when you saw Mr. Ireland and where ? 

Fowler. 1 saw Mr. Ireland upon the 27th of 
August 1678, in Staflbrdshire, at a Imrse-race 
at EtohiDg-hill. The race was run between 
sir Henry Gough and captain Clietwind. 

Sol. Gen. Did you see him any other day in 
that month ? 

Fowler. Yes, the lOtli of August 1 saw him 
at Tixhall bowling-green. 

Sol. Gen. When else did you see him? 

Fowler. I saw him the 10th of August before. 

SoL Gen. Where, at Tixhall, at my lord 
Aston’s house ? 

Att. Gen. Do you remember sir Thomas 
Wbitegrave was upon the bowling-green thd 
27th of August? 

Fowler. Yes, be was, and did discourse with 
Mr. Ireland there. 

i. C. J. What became of Mr. Ireland after¬ 
wards ? 

Fowler, He went about the country for some 
time, my lord. 

X. C. J. Was it the same Ireland that was 

executed ? 

Fowler, Yes, it was the same. 

X. C. J. You say you saw him the 29th at 
Tixhall bowling-green. 

Fowler. Yes, 1 did so. 

X. C. J. When you beard he was taken up 
for the plot, what did they say whither he weut 
at that time f 

Fowler. I think he went to Mr. fievening^ 
ham’s, or thereabouts. 

Oates, 1 would fain know this gentleman^ 
religion. 
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Fwltr. f am a Roman CatboHc. 

X. C. J. We ask it only because Mr. Oates 
desires to be satisfied in that point. 

Att.Oen. Pray swear Mr. Howard. [Which 
was done.] 

Sol.'Gen. What time in Aiipfiist 1678, did 
you see Mr. Ireland in IStaftbrUshire, and 
where ? 

Mr. Howard. I came out of Shropshire upon 
the 37th of Au^st, to the horse-race at Etch- 
in;^ hill ; and there 1 saw this Mr. Ireland upon 
the 28th. 1 dined at one Mr. Herbert Aston's 
house at Dellamore, and there I saw him again. 

Att. Gen. What other time ditf you see him ? 

lltm'ard. Never any other time. 

Oates. How does he know it was the same 
Mr. Ireland P 

Howard. I came up to town soon after, and 
they told me that knew him, that it was the 
same Ireland that suffered. 

Att. Gen. Swear Mr. Drayton. [Which 
was done.] 

Sol. Gen. ^Miere did you see Mr. Ireland ? 

Drayton. At Etching-hill race. 

Att. Gen. What day was that? 

Drat/ton. 7'hal v-ias the 27tli of August 1678. 

Alt. Gen. When did you sec him after P 

Dnn/ton. The next day following I did not 
see hirn ; but the I'hiirsday following I saw 
him at 77\li:ill, and he went home wiili Mr. 
ileveningham to Aston ; and 1 saw him on 
Friday', he was with us tiiere, and went a fish¬ 
ing, and wo ralehed a great pike ofa yard long, 
which nuK not onlinary w'ith ns. Upon the 
.'ilst, wliich was Saturday, triy master went to 
kill a t»uck in the park, and Mr. Ireland went 
along with him ; ami they went to a little 
village hard by, and there I parted with him, 
and did bee him no more that day. Mr. Ger- 
rurd of Ilildvrsliaui was to meet my muster a 
Iniuting, but In; was sick,and did not: Then 
upon Sunday the Isl of S»pl. 1 was sent to see 
Mr. Gerrard of llildcrsliam, and there 1 saw 
Mr. Ireland. 

X. C. J. AVho was your master, pray you? 

J)riij/ton. This lord (ierrard of Bromley*s 
fatlier. 

All. Gen. He was accused by Diigdale of 
the Plot, and died afterw ards in Sewgate. 

Oaks. Pray ask Mr. Drayton what religion 
he is of':* 

Drayton. I am a Uoiimn Gutliolic. 

Att. Gen. Swear sir .lames Simmons. 
\^^l hicli was done.] 

Sol. Gen. When did you see Mr. Ireland, 
sir James? 

Sir J. Snnmons. Upon Tuesday the 27tl) of* 
August 1678,1 remember very well 1 saw Mr. 
Ireland ai the horse-race at Etidiing-liill, be¬ 
tween sir Henry Gough and Mr. Chetwind ; 
and 1 remember particularly, that sir Henry 
Gough’s horse distanced him- 1 did not see 
him before he came to the inn ; hut thcro<we 
met, and drank together. And Thursday the 
89tli of August, being at Tixhall bowling- 
green, Mr. Ireland was there, and came home 
with my father Heveningham aad me,and some 


gentlemen in the country \ and came to AstQi|» 
and staid there that night. 1 remember the «?i > Trt 
day was Pancras Fair, and 1 wept to fair|. 
and did not come home. 

Att Gen, What day of the month is that 
fair usually kept ? ^ - 

8ir J. Sitnmons. It is an nneonstant time : 
now and then in September; now and then iit 
August; and that year we bad a subscriptioi^ 
to get it regulated to a certain day. ‘ 

H C. J. Did you see him after ? 

Sir J. Simmons. My tord 1 cannot swm tof 
the Saturday, because I canhot so wdt te^ 
whether 1 came back from the fair on Friday 
night; 1 think I did not. 

Att. Gen. Swear Mr. Green. [Which waii 
done.] 

Sol. Gen. Did you know Mr. Ireland P 

Green, Yes, my lorti, 1 did. 

Sol. Gen. When did you see him in 1675P . 

Green. 'Hie first time was Etching-hilt 
race the 27th of August. 

Sol. Gen. AVhat other days do 3^011 re¬ 
member ? 

Green. Thursday the 29th I saw him I 
belong to sir James Simmons, and MV. Ire¬ 
land came home w'ith him, and some other 
gentlemen, to Mr. Heveningliam’s at Aston, 
and was a setting with him on Friday the SQtll 
in the afternoon. And Haturday the 31st h(» 
uas a hunting with Mr. Gerrard. Nay, iiior^ 
than that J saw him drawn on the sledge, but 
not executed ; and that was the same man that 
was there at that time. 

Oates. W bat religion i.*? this genfteman of f 

Green. I was evcT a Roman Catholic. 

X. C. J. Pray, were tliey a fishing that 
day ? 

Green. In the morning he was, and they 
got a great pike; 1 saw the pike, and did eat 
part ofit. 

Att. Gen, Swear Mr. Fallas. [Which war 
done.] 

Sol. Gen. When did you see Mr. Ireland, 
Sir? 

Fallas. Ui>ou the Thiirsda}' after sir Henry 
Gough’s races which was Thursday the 29 tn 
of August, Mr. Ireland came to Mr. Heveuing- 
liam’s, and 1 looked to his horse there. Upon 
Friday raoruing they went a dshing, and got a 
gr(*at pike ; and 1 did see them go out a sett¬ 
ing after dinner, he and Mr. Green, with my 
lady and the keeper ; anff 1 SaW‘ him come 
again : and 1 saw him drink a glass of tabl^- 
beer in the hall. Upon Saturday morning, 
which was the 31st of August, they uenfa 
hunting in Mr. Gterrard’s park, and killed a 
buck; and afterwards my master asked him 
to go home with him again, but he would not; 
for he said he must go to Mr. Lowe’s at four, 
and we parted at three. And 1 came here, and 
saw him executed; but w hile he was at my 
master’s house, his horse was never out of thft 
stable, but I hrougiit it 10 luni 

Att. Gen. When did j executed? 

FqUos. It was the Uih. 
vrarda, 1 think;. 
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Fai/ai, 1 amfbrilie chnm of England, a 
Ihrotestaiit; 1 always was ao. 

Oates. J^Vyinylord, ask hinawhenhewas 
anttj^ted Wift Mir. Ireland ? 

Faiias. The first time was the S9th of Au¬ 
gust, when he came to my master’s house. 

Oata. That does not come to my time, my 

fdi^. 

Att, Gen. But it comes yery close to it; it 
reaches to the 31st of August. 

L. C. J. It is within a day of you, upon my 
srord. I 

Sol. Gen. And I’ll tell vour lordship what is 
yet more considerable; this place is an hun¬ 
dred and twenty miles from Loudon : bat we 
shall not leave him there. 

Oates. I desire to know whose servant he is P 

Fallas. I am a servant to Mr. Hevenii^ham, 
and I serve the king; I come to testify the 
troth. I was hei-e before, but then we must 
not be heard; all the cry was against us, 
that we were rogues, and must be knocked on 
the head. 

Xr. C. J. Were you here at any of the trials ? 

Fallas. 1 was at the council-table, and there 
1 was in great danger of being knocked on the 
head. 

Oates. Would they have knocked him on the 
bead at the Council-table, does he say ? 

Fallas. 1 have been in the room by the coun¬ 
cil-table, where they have cried. Knock them 
down, hang them rogues; do they come to be 
y^iesses against the Saviour of the World 
And they came about me there, and asked me 
if I knew any of them, or was of their com¬ 
pany ? And I was glad to say I came thither 
about a suit of liiw 1 had with a brother of 
mine, and then they pitied me. 

Sol. Gen. Now we have brought him, my 
lord, every night where he lodged from the 3d 
of August to the .31st. 

Att. Gtn. And then we shall prove that he 
went to Mr. Cerrard’s at Hildershara that they 
apeak of; there he was the 31st and 32d- 

If. C. J. How Mr. Attorney, tlie 32d I I 
doubt you will hkrdly be able to tell us whore 
he was then. 

Att. Gen. The 1st of September, 1 mean, 
my loid. 

L C. J. Ay, we understand you very well. 

Att. Gen. UweaTftr. John Proctor. [Which 
was done.^ 

Sol. Gen. When did you see Mr. Ireland in 
167B? 

Proctor. I saw him the 31st of August 1678. 

Sol. Gen. Where?— Proctor. At Pulford. 

Sol. Gen, At whose house ? 

Proctor. At Mr. Lowe’s. 

Sol. Gen. That was the place the other wit- 
AsM said Ireland told him he was to beat 
four of the clock, and llierefore went away 
#three. 

Mi. Gen. When did you see him afier- 
Hrards ? 

Proctor. I saw him the next day, the Ist of 
lleptcmber* 


Alt. Gen. Where ^ 

Proctor. At esquire Gerrard’s. 

Att. Gen. How far is that from Mr Lowe’s? 

Proctor. It is a mile and an half. 

Sol. Gen. Did you sec him afterwards.’ 

Proctor. Not there J did not. 

Att, Gen. What religion are you of? 

Proctor. I am a Protestant. 

L. C. J. WImU did you hear became of lliat 
Ireland afterwards ? 

Proctor. I saw him executed at Tyburn af¬ 
terwards, and it was the same man. 

L. C. J. Where did you lire then P 
I Proctor. 1 lived at Fulford tlien. 

L. C. J. What, with Mr. Lowe ? 

Proctor. Yes, mv lord. 

Oates. It seems ue was a servant to a Pa¬ 
pist. 

Z. C. J. What then, what of that ? 

Oates. My lord, 1 desire you would ask him, 
whether he ever saw Ireland before the 31st of 
August which lie speaks of 

Proctor. No, J did 

L. C. J. But you are sure it was the same 
man you saw executed ? 

Proctor. Yes, 1 am sure of it. 

Sol. Oen. What circumstance can you tell 
that he was the 1st of September at Mi*. Ger- 
rard’s.’ 

Proctor. I went to dinner thither that day : 

I rode before mailam Brooke. 

L. C. J. What day of the week was that Isi 
of September.’ 

Proctor. It was upon a Sunday, my lord. 

Att. Gen. Was that about Panefass fair- 
time.— Proctor. Yes, my lord, it was. 

Sol. Gen. He can tell you another circum¬ 
stance how he comes to remember him at Mr. 
Lowe’s the 31st of August. 

L. C. J. Ay, by what token do you remem¬ 
ber that lie was there the 31st of August P 

Proctor. 1 went that day to-pay 

some money, and came home again in the af¬ 
ternoon ; and just as 1 came in, he came thi¬ 
ther. 

Oates. How does he say he knows him to be 
the same man? 

L. C. J. He has told you twice, lie saw him 
executed. 

Oates. What religion is he of, does he say ? 

L. C. J. He is a Protestant. 

Att. Gen. Then swexr Mr. John King. 
[Which was done.] 

Sol. Gen. Pray do you acquaint the court 
and the jury where you saw Mr. Ireland, and 
when ? 

King. I saw Mr. Ireland at Mr. Gerrord’s 
of Hildershatn tlie 1st of September, that year 
that the plot broke out, w hicli was in the year 
1678. There I saw him on Sunday; and there 
he staid all night, and so did 1; and on Mon¬ 
day DMiruingl went to Mrs. Crompton’s where 
1 lived, and he came thither to Millaj^ as soon 
as 1, which is within a mile of Hudersharo, 
and dined there the same day. 

L. C. J. How far is that from London, pray 
you An hundred and ten miles. 
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L. C. J. And he was there at dinner, you 
say ? — King. Yes, he was. 

X. C. J. Jlow long was it before dinner was 
done? 

King. I believe he might go thence about 
two of the clock. 

X. C. J. Where did he say hedesigned to go 
then ? 

King. He designed to go toBoscobel that 
night. 

X. C. J. Do you rememher any body else 
was at Mr. Gerrard's then when you saw him ? 

King. Yes, Mr. Jerinan Drayton was at 
Ilildersham at that time. 

Oates. Pray, what religion is this gentleman 
of? 

King. 1 am a Roman Catholic, Mr. Oates. 

Att. Gen. Pray swear Mr. Francis Lee. 
[Which was done.] 

SoL Gen. Pray tell my lord and the jury 
where ^ousaw Mr. Ireland and when. 

Lee. 1 was a servant to Mr. Gerrurd, and 
Mr. liTlaiid upon Saturday night came to my 
master's house, and staid all night and all day 
on Sunday, and went away on Monday to Mil- 
2age. 

X. C. J. What time and what year was it ? 

Lee. It was in 1678; but I am not certain 
of the day of the month: it was on a Saturday 
he came, and I have witnesses to prove 1 was 
tliere at that time. 

X. C. X What month was it ? 

Lee. It was in August, as T think, the last 
day ; but 1 am not certain. And he went on 
Monday to Millage, an<l there dined at Mrs. 
Crompton's; and from thence he went to Pan- 
crass, and tlnmce be did go to Boseobcl, ami 
staid all night there. 

Att Gen, That was the 2d of Seplendier. 

X. C. J. How do you know he went to these 
places ? 

Lee. I was told so. 

Gates. My lord, I desire to know how long 
Ibis man was acquainted with Ireland before? 

Lee. 1 never saw him hut at that time. 

Gates. How does he know it is (ho same 
man then ? 

King. Here is a man that saw me with him, 
4 U»d was present at Ireland's e.Yociition. 

X. C. J. Who is that? Proctor? 

King. Yes, ray lord. 

i. C. J. Then call Proctor again. [Who 
oanie in agaiu.] Who went along with ^uu to 
dinner on Monday ? 

Lee. My lord, he did sec me at llildersham 
at Mr. Geirard's. 

X. C. J. What say yon, Proctor, was this 
gentleman there at that time ? 

Proctor. Yes, my lord, 1 did see him there. 

X. C. J. Was that the same man that was 
executed, which you saw at Mr. Getrard’s? 

Proctor. Yes, It was. . 

.L- C. J. Did you dine with Mr. Ireland on 
Monday at Mrs. Crompton’s? 

Xee.*^ Yes, my Iprd, .1 did,, and went after¬ 
wards with him to Pancrass, and staid there 
iwo hours, and then be wcni to Boscohei. 


Sol. Oen. There are the t#p days gmm 
which Mr. Oates swore t», and in wiHc£. 
was so' positive that it was. either the Ist or Ba 
of September. , 

Att. Gen. Then swear Mr. Biddolph. 

[Which was done.} 

SoL Gen. Pray, Sir, when did you see Mr. 
Ireland, and where ? 

Biddolph. My lord, I was in Stafiordsbiro 
the latter end of August and the beginning of 
September, and 1 was at Mrs. Crompton’s 
house, which is my aunt, the Beptembcc 

being Monday, where I saw Mr. Ireland, and 
dined with him that day; and after dinner he, 
went with Mr. Gerrard’s son, who was to go 
to school to Boscohel. And 1 will give your 
lordship a particular circumstance that mays 
satisfy you that I am not mistaken in the time i 
as I came through Northamptonshire that sum** 
mer, I was at iny lord Cullen’s, and be de¬ 
sired me to be at a horse-race jtt Newton- 
Slade, w here there is a plate run for 

upon the first Thursday in Se^mber, and 
that year it was the .5th of September. Now 
when I dined at niy aunt Crompton’s, she 
would have had me staid all night at her Imuse, 
but I excused myself, and tola her I had pro¬ 
mised to conic to my lord Cullen’s to be at the 
race, and 1 must needs be there before, to be as 
good as my word to my lord; and therefore 1 
went away to Pancrass, and so on my journey, 
otherwise 1 had staid with my aunt all night: 
and 1 am sure this was Monday betbre tbift 
horse-race. 

Gates. My lord, this gemlcman speaka to bo 
year particularly. 

Biddolph. It was in 1673, the year before 
Mr. Oates’s Plot broke out. 

Att. Ocn. Now wc will call Mrs. Crompton. 
Swear her. [Mhieli was done.] 

SoL Gen. Pray, when did you see Mr. Ire¬ 
land, Mrs. Crompton ? 

Airs. CrampLon. Ife was at my house hi 
Millage in Stufibrdshire at dinner, the same 
day that mv nephew Biddolpli did dine there i 
as for the day of the mouth, I cannot so well 
tell it, because w lieu iny friends dine with me, 
I don’t use to note dowu the day particularly ; 
imt it ivas, 1 remember, a pretty remarkable 
time, Ibr it was about Pancrass-fair. Mr. 
G'w^rrard of TIildersham cain^ with him, and 
Mr. Ireland being a sU‘anger, i asked who be 
was, and they told me it was Mr. Ireland: ho 
Lieierwas at my house before nor after; he 
was a mere stranger to me. 

X. C. J. IV hat day was it, say you P 

Mrs. Crompton. It was tlie same day ipj 
nephew Biddolph dined there. 

X. C. J. Was it Monday the 2d of Septem* 
ber, do you remeiiiber? 

Alt. Gen. He says he was at her house at 
Millage that day, and she. says it was the same 
day be dined there. 

Mrs. Crompton. But I never note down thf 
particular days when my triends dine with ipe. 
except 1 had particular occasion to do it, as ( 
hadnoaa at this time. 
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• Oates, My lord, 1 clcsil^ to knovr %vhat reli¬ 
gion Ibii old gOntlefOoman is of? 

Mn. Crompton, 1 am a Homan Oaiholic, 
ny lord. 

Ait, Oen, Shrear Mrs. Palmer. 

[Which was done.] 

Ssl Gem, Mrs. Palmer, where did you see 
Mr. Ireland ? 

* Mm. Palmer. I was St dinner at Mrs. 
t)rompton*s at Millaupe, inhere there was a 
getitleoiaD called Mr. Ireland that did dine 
Srere. # 

L. C. J. Wlien was it? 

Mrs. Palmer, 1 cannot tell truly what day 
ft was. 

L, C. J, Who was there besides you at din- 
tier that day P 

Mrs. Palmer. It is so Ion? since, I cannot 
remmher. 

£. C. J. Was Mr. Biddolph there ? 

Mrs. Pshmr, Not that 1 remember, my 
fold. V 

L. C. J. ^iThat do you bring her for, Mr. 
Attorney ? 

AH. Gen. She dined there that day it seems; 
but if she cannot remember it, 1 cannot help it. 

L, C. J. Bnt these kind of witnesses do but 
dfock your pnrof. 

Sol. Gen, My lord, 1 think we do over-do 
nur business indeed. 

Att. Gen. We have one more witness to this 

K ‘nt, and that is, Mrs. Mary Holmes; swear 
*. [Which was done.] Where did you see 
Mr. Ireland in the year 1678 ? 

Mrs. Holmes, I saw him at Millagc, iny 
lord. 

JL C, J, When ? 

Mrs. Holmes. The first, or the beginning of 
September, 1 am sure. 

Sol, Gen. What day of the week was it? 
Mrs. Hobnes. Monday. 

L. C. J, You have proof enough of this, 
Mr. Attorney General. 

Ati. Gen. Truly, 1 think so, my lord. 

Sol. Gen. Pray swear Mrs. Esther Gifford. 
[Which was done.] Mrs. Gifford, when did 
you see Mr. Ireland ? 

Mrs. Gifford. Upon the 2d of ^ptember 
IfiTB, I saw Mr. Ireland above a handred miles 
fruin this place. 

Sol. Gen. Where? 

Mrs. Gifford. At Pancrass. 

Sol. Gen. What tine of the day was h? 
^Srs. Gifford. In the afternoon about four or 
five o’clock. 

Sol. Gen. Did be stay tliere all night? 

Mrs. Gifford, f cannot tell indeed. 

Ait. Gen. Swear Mr. Pendrel. 

' * ' I [Which was done.] 

Sol, Gen. Now, my lord, we are come to 
file Hd of Septemb^ in the evening; we shall 
prove wtiere he was that night and the 3d, and 
then we shall return to the 4th of Heptember, 
fiten Mfs. Harwell swears he came back to 
Wolveriuunpton. 

WLT,BanMes, When did jos set Mr. litlnid, 
Mr.Pesdrblf 


Pendrtl. 1 saw him upon the fid of Sep¬ 
tember. 

Att. Gen. Wliere did you see him? 

Pendrel. At Bosiiohid at my house, there 
he lodged with me that night. 

Sol. Gen. In what year was it P 

Pendrel. In the year 1078. 

Att. Gen. Was it the September before the 
plot, and before Mr. Ireland was executed? 

Pendrel. Yes, my lord, it was, 

L. C. J. Did you know him before? 

Pendrel. No, J did never see him before, as 
1 know of. 

L. C. J. How long did he stay there ? 

Pendrel. He staid that night and the next 
day, all day, and w ent away tlic4th of Septem* 
her to Black-Ladies. 

Sol. Gen. Whose house is that ? 

Pendrel. It is Mr. John Gifford’s. 

L. G. J. Yon say \ on Jive at Boscobel; did 
you heuT any tiling of a letter came to your 
house for Mr. Ireland ? ^ 

Pendrel. Not that I know of, my lord, there 
was not any that I remember. 

Att. Gen. Then swear Mrs. Pendrel. 

[Which was done.] 

Sol. Ccn. Praj", mistress will yougi^caii 
account u herr you saw Mr. Ireland ? 

Mrs. Pendrtl.. 1 saw him at Boscobel, at the 
Royal Oak ; he came there the 2ad day of 
September. 

Sol. Gen. Can you tell what year it was ? 

Mrs. Pendrel. It was the fii*st beginning of 
the plot. 

Sol. Ccn. How long did he stay there P 

Mrs. Pendrel. lit* staid Tuesday, and 
Wednesday he went to Black-Ladies, and so 
away to U'olvorhampum. 

SoL Gen. We have but one witness more, 
rny loni, foi* Wednf.sday Iho 4ll» oi i<eptcml>L*r, 
and then we li.*ive dono. Swear Mr. Charles 
Gifford. [Which was done.] W hen did you 
see Mr. Ireland ? 

Mr. C. Gifford. May it please your lordship, 
1 saw Mr. Ireland at iiriy father’s house at 
Black Ladies- 

Onte<.. My lord, I wouhl ask Mrs. Pendrel 1 
t(uestion before she g*oes : wholher hlie was not 
u witness at the five Jesuits Trial ? 

Mrs. Pendrel. I was in court, but they 
w<Mild not suffer me to swear. 

CM/n. Did slie not give evidence there ? 

L. C. J. Site w'as e:»mined, but she could 
not be sworn, because she came to testify 
against tlie king in a capital cause. 

Ail. Gen. Pray, what say you, Mr. Charles 
Gifford ? 

C. Gifford. My lord, I sav I saw Mr. Ire¬ 
land at niy f atlier’s house at Black-Ladies, and 
he staid tiiere an hour and ati half, and went 
through ChillingtoD, and said he would go to 
W olverhniiipt«)n. 

Alt. Gen. \v hat day of the month was it? 

C. GI (lord. 1 am luorally certain it was the 
4th of September, and so he went to Wolver¬ 
hampton, as 1 am informed. He came to OUr 
house to see a lady that was fiiere. 
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i' C. J- Wliat lady waw it ? 

C. GWprd. It was oue madam Wells. 

Alt^jL^n, Thus, iny lord, we have lodg'cd 
him t£c 4th of September at WoUerhatnpton, 
when Mrs. Harwell says, he returned to her; 
and so, my lord, we nave g’iven an account 
wliQi:^ was from the 3d of August to the 
14tU.of September. 

Soil! Gen. We have proved where he w'as 
every day in that time, but only the 8th of 
September, and fur that we must leave it to tlic 
jury. We have proved that he carac away 
from Mrs. Harwell’s the 7th, and he said he 
^as to go to Tixhall; and the 9th he did go 
from Tixhall in sir John So^ithcoal*s company, 
and came to London the lltli. 

L. C. J. Well, what say you to it, Mr. 
Oates ? 

Oates. Has Mr. Attorney ^oiie his cvidetice, 
jny lord ? 

Att. Gen. We shall call no more witnesses, 
unless you go about to support your own credit, 
and then w e have other witnesses to call. 

Oates. 1 do not value any witnesses you can 
bring against my credit. 

Alt. Gen. Well, for the present, we do not 
design to call any more witnesses. 

L. C. J. Then let us hear what you say to it. 

Oates. My lord, here is an iridietment ex¬ 
hibited against me, which sets forth, that 1 
should swear at Mr. Ireland’s Trial, that Mr. 
Ireland was in town the 1st and 2d of Sep¬ 
tember ; and it sets forth, that in truth lie 
was not in town: and likewise it sets forth, that 
I swore at the trial of the five Jesuits, that Mr. 
Ireland took his leave of me and others here 
in town at his lodging in Russel-street, between 
the 8th and 12th of August: whereas the per¬ 
jury there assigiitd, i&this, That he did not take 
his leave of me, or any other person, betwixt 
the 8th and 12th of August, at his lodging in 
Russell-Street. Now\ my lord, I was i^nt the 
only witness of Mr. Ireland’s being in town in 
the month of August, nor the only witness of 
Ills being in town, about that time in Sep¬ 
tember. My lord, my prosecutors have en¬ 
deavoured to maintain this charge against mo 
thus: the first ihin^ they have gone upon, as 
far as 1 can remcmlier in the indictment, is as 
to the 1st or 2d of September, or rather, they 
have endeavoured to prove both umler one. 
Now, in answer to all this evidence, my lord, 
jthe first thing I shall oiler to your lonlship’s 
consideration, and the consideration of the jury, 

, is the great hardship I lie under, after six years 
time, to be put to disprove what the counsel 
here have now offered against me. My lord, I 
observe first, that this iudictment, which is now 
upon trials is founded upon the trial of Ireland, 
which was the 17th of December 1G78, ot the 
Old-Bailey, and it is now six years after that 
fvidcuce of mine was delivered. A second 
ihing is, that the iudictment is found by spccinl 
coQUuisBlon, as appears by the indictment it- 
fcjlf. 1 insist recommend to the consi¬ 

deration of your lordship and this jury, why the 
prosecution of this pretended perjury has been l 
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j delayed so long, when it appears by the evi- 
I deuce which has been produced, that the wit- 
' nesses to prove it were known six years since, as 
; much as they are now; and there is no colour 
, of evidence offered, (hat any iicw' fact has been 
j latHy discovered which was not tlieti known. 
There is no reason, my lord, that is assigned, 
or can bo assigned for this delay, but only that 
the hardship might be the greater upon me: 

I for now it is difficult, if not iiujiussiblc for rue 
to maintain the evidence I then gave, so many 
persons being since dead, or gone beyond the 
seas, and many things that were fresh tiien^ 
are now grown out of memory ; and I beg 
your fiivoiir to insist upon this, and 1 think ft 
cannot be denied me. If such a practice^ as 
this be admitted, no wituess is safe in giving 
bis testimony against any conspirators what¬ 
soever. For, my lord, 1 must desire leave fo 
offer another thing to your consideration, be¬ 
fore 1 speak to the particular evidenoe, and 
that is tliis: That here is nothing but a bare 
point of time upon which this perjury is as¬ 
signed w'hoii the substanc^c of the testimonjr 
that 1 gave at the trials cf Mr. Ireland and thp 
rest, about the Popish Plot, is not as.signed as 
any perjurj' at all; it is only’a circumstance 
of time and place. And, iny lord, 1 shall offer 
this to your fnriber consideration, that Ireland 
was convicted for a treasonable resolution to 
murder the Inte king, and not for being in town 
in August or September 1678, or elsewhere; 
anil he was not convicted for liis being in 
bis chamber in Russel-street, and taking 
his leave tlierc in August, which is onf! 
matter of the perjuiy now assigned. Next, 
my lord, ’tis hard and unreasonable to tie up 
witnesses that come to discover plots and con¬ 
spiracies, to speak positively as to circumstance 
of time and place, and eveiy little, punctilio in 
their evidence, to bind them up to such nice¬ 
ties in *hc delivery of their testimonies, as <tp 
time and place. It is usual to spi^Jik witb 
latitude as to such kind of tilings, and ’tis pro¬ 
bably my evidence which is now in question, 
was not that Ireland was the 1st or 2d of Sep?- 
tember positively here in town ; but, my lora, 

I did, 1 believe, give myself a latitude, and 
would not confine myself to either the 1st or 
2d, 5th, 6tli, 7th, or 8th ; but my lord, that he 
was in September there, I am positive. 1 
must therefore beg your luitlship’s and the 
court’s opinion, whether tbnt Mr. Foster did 
prove that 1 was positive and precise to the 
days of the 1st and 2d of September 1678? 

L. C. J. Ill my opinion it is a plain evi¬ 
dence that you did swear positively to those 
■two days ; and you spoke to a circumstance ^ 
very material io your evidence, that eitber tlie 
1st or 2d of JSeptember yod had 90s. of him in 
town here; now that circumstance of his kind¬ 
ness to you, was not a circumstance either of' 
titQeV place. 

Oates. Then, my lord, I shall begin wiOi 
my proofs: but, my lord, I desire 1 may bjYo 
free liberty to mind my business ^ for here is n 
gentleman behind me that will not let me be 
4N 
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at quiet, but is either tneddliog with me or my 
pajiers. 

L. C. J. Who is it ? Let me koow him, 
anil I will take care to make him quiet, or set 
him further off. You, nfenllemeii, that arc al 
the bar should know better, one would tbi^k : 
he mast have liberty to make his own defence; 
and if he comploins and lets mo know who 
med^es with him, they had bettor do some¬ 
what else. 

Oates. My lord, the 6rst thin"* that I offer, 
is, that Ireland was convicted of treason, and 
for that you have the Record. 

L. C. /. It is allowed of all sides, that Ire 
land w'as convicted and attainted of treason. 

Oa(€$. Then, my lord, the principal de¬ 
fence which, as near as I can remember, Mr. 
Ireland made at his trial, w'as an endeavour to 
prove that he was not in town between the 8th 
and t^th of Augfust, nor the 1st and 2d days 
of September, which are the points now in 
issue; and he then produced one Mr. Gifford, 
atnl fils 'sister and mother ; and l.'i or 10 wit¬ 
nesses W'ere produced at Air. 'W liitebroad’s 
trial, of which there Is another record, that 
bchig’ six months after Mr. Ireland was tried; 
there Mr. Whitchread produces several wit¬ 
nesses, Mr. Gifford, I say, and several o'thers, 

1 think, to the number of 16, which were to 
prove Ireland’s heinij out of town in these 
times that these witnesses speak of. Now, 
my lord, all tliose several wilnesses bcin^ pro- 
dueed to prove Ireland then out of town, tiic 
very point that is now in issue, was then so ; 
anti iiotivithstandin^f all those witnesses, the 
jurors who tried Mr. Irelanti, and the jurors 
who tried Mr. VVhitebread and the other four 
jesuits, found them guilty; thoiiffh they en- 
‘deavoured with all their force imaginable to 
oppose my testimony, and jt was left to the 
consideration of the jury what their witnesses 
had said. If your loniship pleases to renietn- 
ber, my lord chief justiee Scrogrp^s did observe 
to the jury, that the e.vldenee of the prisoner at 
the bar dnl consist only in punctilios of time ; ' 
which, as near as I can remember wlmt he 
said, he called a nicety of time; and in Uliite* 
bread’s trial he was pleased to call it CJaiehinj*- 
in point of time. And it was ohsc'wed at \ 
land’s trial, that his defence was so weak, that 
my lord chief justice Sitro^gs, upon the in- 
tegfritj'- of Bcdloc’s evidence and mine, uses 
these words to the jury (though he then en¬ 
deavoured to do what these witnesses do now'): 
It is most plain the Plot is discovered, and that 
by these men, and that it U a Plot, and a vil¬ 
lainous one. Which shews not only the iull- 
ness and satisfactorihess of our proof that we 
ffftve, but does also take notice of the little 
shifts and catching tricks he made use of to 
prove himself out of town; which would not 
weigh with the court. Therefore, I observe, 
it is hut thc> same olijection that then was made, 
and is not a new one now. And rny lord chief 
justice that then was, speaking of that proof 
he brought (which the court heard witli pa¬ 
tience, blit could easily see through the vauity 
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! of it), said, What arts they have of evading 
this, 1 know not; for as they have turned 
their learning into subtilty, so they have their 
religion too. All this is well remembered by 
those that were by, and heard that trial: and 
: though Ireland laboured to disprove me in that 
circumstance of time, yet still the court did 
justify the evidence that Mr. Uedloe and my¬ 
self had given. And the same chief justice 
said, I leave it to you to consider, whether you 
have not as much evidence from tlicse two men 
us can be e.Ypccted in a case of* this nature ? 
And whether Mr. Oates be not rather jusiifird 
I by the testimony offered against him, than dis- 
I credited i* This w as after Ins plea was debated 
and considered: aitil 1 must further observe to 
[ your lordship, that tlioiigh Mr. Ireland by Ins 
false witnesses pressed this matter as far he 
could then, and urged the court to believe it; 
yet when the jury brought in their verdict and 
found him guilty, the chief justice expressed 
the satisfaction of the court in these words: 
You have itone, g<*ntlemc'n, like very good 
subjects and very good eliristians: that is to 
say, like very good i»r(»testaiils : and nowiinich 
gocal may tlieir 30,U00 masses do them. This, 
iny lord, was the rase of Mr. Ireland, at his 
trial; and the same point of his being out of 
town was again managed bt'fore a second jury 
at the Trial of the Five .lesiiits; but the court 
sn>v the design of the popish party to blemish 
the evidence given of the Plf>t; hut yet they 
looked upon it only as a tric'k. And my lord 
chief justice Seroggs, in summing up the evi¬ 
dence al that trisxl, says, They fall foul upon 
Mr. Oates, meaning myself; he appears to 
have been thnr agent, and whilst so, bad 
enough : but if he had not had a mind to bn- 
comC a good man, be would not have done us 
that good he has done, in the discovery of the 
design they had eogagcil him in. And if your 
lordship ph‘aso to ri;«iend)er, tliat at that 'fnal 
of Ih^ Five .lesuits, w1h>ii all aits weie oseil to 
prove Ireland out of town,and meat St. Omers. 
in the same charge to the jury, my lord S'-ioggs 
did t»kc notice that the jesints were very < xaet 
at eatehing in a pidnt of tune; hut no'.v says, 
lliJil IS a liiiiig that no man r*a:i jM*rc?se}y eharge 
Ifn niemoiy withal; and thei«*fore iie does 
there p( iT-nnik* the jury, that that should not 
be loostncily the nu'asure of their judgments 
about Iriitli and falsclioiHl, by the misLikc of 
seven or eight days: for, said In* to tlie jmy, 
e.\amine yourselves bow often every day you 
do mistake things that have been transacted 
ball a year ago, and err in point of time, 
taking one week for another, and one month 
for another ; and therefore you are not to 
lay too ^reat a weight upon (lie point of 
time. Novv, il* loo great weight, my lord, be 
not to be laid upon a ))oint of time, ibca this 
charge that is now brought against me is not 
of weight at all. And besides, my lord, this 
ought to be considered, ii‘ this w ere the great 
objection then, and then answered, it ceases to 
be an objection now. And, as the court did 
observe at the summing up of the evidence^. 



1S85] STATE TRIALS, l James IL l685.-/or Perjury. [1286 . 


that they made iheir defence about the uncer¬ 
tainty of a point of time, wiiich was no def)*iice 
at all; so that, my lord, the whole course of 
iny plea is this: ’Tis a hard case for a man, 
alter six ^^eurs, to be indicted for a circumstance 
oi’ time. 1 will first oiler the testimony ol‘ one 
witness that is dead, and that is Mr. Bedloc, 
who at his death confirmed all that he had 
sworn of the Popish Plot to be trin*, and afiirnipd 
that he had rather spoken less than the truth, 
than more; and for that I desire that iny Lord 
Keeper may be called, wiio took his dying 
Examination.^ 

L. C. J. As for that, Mr. Oates, it is a ihing 
rery well known to the world, and paiticiilarly 
to a worthy gentleman that sits by yon, 
[pointing to Mr. North] that Mr. Uedloc, when 
he was sick, did make some such protestation. 

Gates. Then, my lord, 1 desire that Mr. 
Blaney may be swoin, t(» give an aecuiiiit, 
what iMr. Uedloe testitied at Irelainrs Trial. 

Then IMr. Bltniry was sworn. 

Oates, Mr. Blaiiey, pray will yon see in 

J rour Notes of Irelaml’.-. Trial, whether Mr. 
ledloo did not swear that Mr. Ireland was in 
town, the latter tud of August 1670, or the 
beginning of September ? 

Mr. Blanetj, AVIiei-eabouls in llie trial is it, 
Sir? 

Oates. It is in the printed trial, folio 41. 

Mr. Blaney. My lord, I do hud these words 
in my notes, that Mr. Ht'dloe should say, about 
the latter end of August, or the begiiiiiirig of 
September, but 1 lu lievc it was tlir Jailor end 
of August, Mr. Ireland wa.s at llarcourt’s 
chamber, and being asked the question by my 
lord chief IusSice Serogus, AVIiether ho sanl 
positively, it was the latter end ol August ; ho 
said it was in Aug'iist, he ooiild nut bo j>osititc 
to a day, but he tlioughl the lalter end. 

L.C.J. ’'I'is very well knonn to^flkhat 
Bedloodid swear Ireland was in town tlitMaiier 
end of August, or beginiuiig of September; 
and to confirm it upon Mr. Irelaiid’.s denial, 
you swore he was in town the 1st or '.>d of 
September; and gave you 2()s. that was the 
occasion of your (ath. 

Outes. Then, iny lonl, 1 desire to call some 
witnesses to testify to the Deposilion that was 
taken of Mr. Jennibun, about Ireland’s being 
then in town. 

L. C. J. When was that Deposition taken, 
and before whom ? 

Oates. It was taken in the year 1679, by 
sir Edmund W^arenp. 

L, C. J. But we cannot ailmit that in evi¬ 
dence, unless the king’s eounsel will consent. 

Oates. My lord, 1 will then produce what 
he .swore at another trial. 

JL C. J. Why, wlicrc is he? Is he dead? 
Oates. My lord, it has cobt a great deal of 
money to search liim out; but 1 cannot any 
where meet with him, and that makes my case 
fM> much the harder that 1 cannot, when t have 




done all that man can do to get my witnesses 
together. 1 sent in the depth of w inter for 
him, when 1 thought luy trial would have 
come on liefore; but i could never hear of him. 

B. C. J. We cannot help that. 

Oates. Will what he said at any other trial 
be evidence hei‘c P 

L. C. J. Look you, though insstrictuess, 
unless (he party be dead, we do not use to 
admit of any such evidence; yet if you can 
prove any thing he swore at any other trial, 
wc will indulge you so far. 

Oates. Have you the Record of sir George 
Wakeman’s Trial there, sir Samuel Astry ? 

Att. Gen. Here it is; if Mr. Oates have 
any use for it, we will lend it to him. 

L. C. J. Put it in; and now prove wbal 
you can, what Jennisoii swore at that trial. 

Oates. Mr. Blaney, have you your Notes 
of sir George Wakeiiian’s trial here ? 

Mr. Blanca. No, Sir, the ticket of vour 
subpeena did only iiieutioii Ireland, Wliite- 
bread, and Laiighorn’s trials. But 1 did for- 
inQrly upon another occasion look for the trial 
of sir George ^Yakelllan, but could not lind it 
among all my notes. 

Oates. Sir, can you remember tlien what 
Jennison swore at that trial, about Ireland’s 
being here in town ? 

Mr. Blaney. Truly, my lord, I can never 
trust my memory at all when 1 take notes ; 
and it is now so long since that trial, that I 
dare nut undertake to say 1 remember any 
particulars of it. 

L. C. J. He R.ays it is so long since, that 
he cannot remember any tiling. But there is 
sir Edmund Wurciip now; is he sworn. 

Cryer. Yes, iny lord. 

L. C. J. Wliai do you ask him then ? 

Outfs. 1 would desire to exumiue sir Ed¬ 
mund Wurciiji, my lord, about the deposition 
of .leruiLson that lie took. 

L C. .7. But we tell you that cannot he ad¬ 
mitted us Evidence, without they will consent 
to it on the other side. 

Oates. My lord, he proves Mr. Ireland 
here the IQtli ot* August, and that contradicts 
thcac witni'sses. 

L. C. J. if they will admit it, well and 
gooil; else w e cannot tio it. 

Alt. Gen. My lord, we will be so fair 
witli Mr. t)at(\s,'if he will admit Mr. Jen* 
iiison’s letter, that is under his hand, wherein 
he does own that he was mistaken in his whole 
E\ideneo about that matter, we will consent 
Ills deposition be read. 

J ust. With ins. If he w ill not consient to that, 
tiicre’s no reason you should consent to the 
utlier, Mr. Attorney, 

L. C. J. Look* you, Mr. Oates, Mr At¬ 
torney makes you this offer; you desire to 
Mr. Jennison’s de|)ositions read, which 
cannot be done without their consent; they tell 
you they will consent, if you will let them 
prove what he has owned since about that busi¬ 
ness. 

Oates. My lord, 1 will consent with all my 


* See vol. 6, p. 1493. 
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heart; let them read any letter under his 
band. 

L. C. J. Well, do it on both sides by con¬ 
sent; and now, Mr. Oates, do you produce his 
examination. 

Oates. Pray, sir Ednuiud Warcup, will 
yon please to give the Court an account what 
depositionn^Mr. jennison iimde before you, 
about Ireland’s being in town in August 1678 ? 

Wir E. Warcup. If iny lord commands 
me, T will. 

L. C. J. Ay, you must answer his question. 

Hiv E. Wtircup. This Mr. Jennison did make 
one infornriation betbro me, and according to 
the duly that was incumbent upon me, 1 de* 
■ jivered it in to the king and council, and there 
it has lain ever since; for me to remember the 
jiarticulars of it, is impossible. 

L. C. J. Have yon his examination here, 
Mr. Oafes P If you have, shew it him. 

Sir E. Warcup. if 1 see iny hand .to it, 
aHesting it was sworn bcibre me, 1 cau say 
somewhat to it. 

Oates. My lord, he says lie delivered it in 
to the coiim-il ; j»ai il is printed. 

X. C. J. ^1 iiu( is ijo evidence, man. 

Sir E. V/atcup. I can say riotiiing to it, un¬ 
less 1 il uiwier my own hand. 

Oalcs. That is iin*possii»lfc for me to have, 
xny lord. 

L. C. J. I cannot tell how to help it, 

' Sir i>. Wuicvp. You have no more to sa}' 
tome, Sir, have von P 

Oates. No, isn*, 1 have not. Pray rail 
Sarah Hatteii. 

Ait, Gen. Is that the same that was Siuah 
Paine ? 

Oates. I think so, Sir ; I am not sure it ih 
she, till she conic hither. 

Cryer. Here is Sarah Hatton. 

, Oates, Pray swear her, and call Sir Tho¬ 
mas Doleinan. [Which was done]. But Sir 
Thomas Doi(>man did not appear. 

Oates. Pray w'as not your name Sarah 
Paine ? 

Batten. My lord, I desire my charges be* 
fore 1 speak. 

X. C. .7. What is your name, good woman. 

Batten. My name is Sarah Batty. 

Oates. IVas not your name Sarah Paine,onoe. 

Butty. No, My maiden-name was Sarah 
Edmunds. 

Oates. Was not you a witness at the trial of 
Mr. Ireland ? Butty. -No, Sir. 

Oates. Did not you live with lord Arling¬ 
ton P— Butty. No, Sir. 

Oates. Then I have been at all Ibis charge for 
notiiing* Are you sure your name was uot 
Sarah Paine ? • 

^utty. No, indeed. Sir. 

Oates. They told ine that islic lived at Ux¬ 
bridge, and thitlier I sent. ^ 

Batty. 1 do live at Uxbridge, Sir. 

Oates. Upon your oath, were you a wit¬ 
ness at any of the trials, or no ? 

Batty. No, my lord, I was not. 

Vatis. Then i have nothing to say to her. 


X. C. J. What other witnesses have you to 

call# 

Oates. We have laboured all we could to find 
her out, and searched for her with all the care 
imaginable; and here we thought we had had 
lier, but it Seems it is uot she. 

X. C. J. We cannot help it. 

Batty. 1 hope, my lord, you will consider 
niy charges in coming up hither. 

Oates. 1 will take care of thee, sweet-heart. 

X. C. J. Who do youcallnext? 

Oates. Pray call Mr. Charles Clare. 

Cryer. He is not here. 

Oates* Pray call Mr. Percival, my lord, I 
desire Mr. Blaney may give an account what 
she swore about Ireland’s being in tow'n, seeing 
1 cannot have her here. 

X. C. J. 'riiat we cannot do neitlier, without 
Mr. Attorney will consent: for this as well as 
the other is an extraordinary thing. 

Oates. You see by my bringing this witness, 
my lord, that I have done what 1 could to tind 
her out. 

L. C. J. What say you, Mr. Attorney, will 
you coiiscnl ? 

Alt. Gill. No, my lord, it is so irregular, 
thnl we cannot consent to it. 

Ouits. Pray call Mr. Percival and Mr. 
Vaughan. 

Cf' cr. 'Fhcy do neither of them appear. 

Out. s. Then I must lose the benetit of her 
tcsiinaniy. 

L. J. Have yon done ? 

Oulc.. No, my lord, 1 will have done ira« 
niedidiely. 

X. C. J. Take j our own time. 

I de-vire sir Michael W’harlon may 
be calbMl.— Cryer. He is not here. 

Gate:.. Pray call Mr. Charles Chetwind. 

Cryer. He is not here. 

Oa/es. Pray call Mr. Robert Bowes. 

a )tr. 1 Jo IS not here. 

fs. Play call Mr. JohnSaville. 

Cryer. Hc'is tiol here. 

Oales. l\!y lord, I have served all these with 
subpriMia ; and if they will nut come, I can¬ 
not help it. 

L. C. J. Nor wc neither. 

Oates. Mr. Jennison was used as a witness 
in the trial of sir George Wakeiiian, and so 
was Mr. Bowes, and Sir. Burnet, who was 
produced to prove the circumstance of Mr. 
Jennison’s evidence: but, lord, since 1 
cannot have the benefit of his evidence, nor 
of JSarah Paine’s, I must only sum up all 1 
have to say in two oi- three words. My lord, 
licsides that what I did deliver in evidence at 
those triald, 1 gave iu upon oath ; you have 
Mr. Bed loo’s evidence at the trial of Ireland, 
testiiied by Mr. Blaney ; and the testimony of 
him as a dying man, given in to my now lord 
keeper, w herein he averred, that what he had 
spoken of the plot, was all true. And you 
bear that he swore, Mr. Irelaud was here in 
town in August, and so did Sarah Paine too ; 
and 1 think" upon myself as very hardly used, 
tu have such a part of my testimony brought 
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in question, after witnesses are dead, or gone 
out of tbe way. As for Mr. Jennison, his 
evidence was iuruierly made use of; and bis 
evidence was approvi^ of too, as is well known 
to those that sat judges upon the late viscount 
SiafTurd. But this is that, mv lord, 1 must 
needs say for myself, that as 1 nope to see the 
day of salvation in another world, whatever I 
ha\e sworn about Mr. Ireland’s being here in 
town betwixt the 8th and 12th of August 
1C78, and in the beginning of September, is 
true, as 1 shall answer it wfore God another 
day. And, my lord, as to the evidence this day 
brought against me, 1 desire you would but 
observe, though that there arc many of those 
witnesses, yet a great part of them do not 
come up to the 8th or 13lh of August: And 1 
hope yoiir lordship, will remember and re¬ 
mark to the jury, what little credit those of 
them had that came to testify in the behalf ol‘ 
Mr. Ireland at his trial, and at the Five Jesuits 
Trials, of \i4iicli there are two records before 
you ; and they do first justify this, that Ireland 
and the rest of them were guilty of what they 
were accused of ; and then, that these wit¬ 
nesses did not testify the truth. 

Besides these two trials, my lord, you have 
a third verdict, and that is at the trial of Mr. 
Langliorn : now the whole Popish Plot al¬ 
most was laid forth in those three trials ; and, 
my lord, I believe verily 1 am tlie first prece¬ 
dent in all England, of any one’s being indicted 
for perjury, that was a witness fur the king in 
such a case, as this, after six years time elapsed: 
after verdict upon verdict, and judgment and 
execution upon these verdicts; and when no new 
objection is now offered, but what w as then start¬ 
ed ; and no new circuiiistunce occurs now, but 
was as forcible then, except it be the change 
of the season. And I desire it may be con- | 
sidered, wlien all tbe judges of England were i 
commissioners of Oyer and Terminer at those 
trials, these matters were fully discussed and 
debated ; and then they did look upon all the 
objections as fully answered and confuted. 

My lord, 1 am confident if 1 had been a wit¬ 
ness 111 any other cause, than of a conspiracy 
of the Papists, T might have had fairer quarter 
than*] have now ; and I do verily believe, that 
at tills rate it is more safe for Papists to be 
traitors, than lor any IVotestant to discover a 
Popish Plot. 

My Lord, and Gentlemen of the Jury, 1 
beseech you to take my case in your serious 
consideration, as to the hardship of it; and 
since all my witnesses are in places unknown 
or they are such as, considering the times, 
dare not appear, some of them being lawyers, 
and under fear they shall fare the worse in 
' their practice; and others being persons that 
depend upon the law, and think they shall be 
looked ill upon, us I am now looked upon with 
a hard eye hy the Popish Party and their ad- I 
berents : yet 1 hope, you that are sworn to do 
/ijustice, will not let me be ruined by a number 
of false witnesses, by the evidence of papists 
li^t are parlies. For if* your lordship please 


to consider that Vote of the Lords Housei, 
which is a court of Record, wherein they do ^ 
declare, that they arc fully satisfied by 
the proofe they' have heard, that there theqi 
was, and for divers years last past had been a 
horrid and treasonable plot and conspiracy, 
contrived and carried on by those of the Popish 
religion, for the murdering of his majesty’s 
sacred person, and for subverting the Protes¬ 
tant religion, and the ancient and established 
government of this kingdom ; which voto of 
parliament, my loi d, does make the papists to 
be all parties in this case ; and where they are 
parties I hope they shall not be admitted as 
evidence, or at least not l>e believed ; because 
there is a turn to be served by them against 
me, and a revenge they are resolved to take 
upon me; for they have hopes now of briog- 
ingin their religion, and are to welcome that 
in with my ruin ; and tills is (ho cause of thia 
prosecution. Their eyes do see now what 
their hearts so long desired, that is, the death , 
of a great man, wlio died but lately, and against 
whose life they bad conspired so often, and so 
long. My lord, il‘ this had been tlie first con-' 
spiracy that ever the papists were guilty of, 
there might have been some more scruple and 
objection in the case: but if you cast your 
c}'es upon Catnpian, and others in queen Eli* 
zabeth’s time ; of Garnet, and the Powder- 
Jesiiits in king James’s time ; and the designs 
of the Popish party in the time of the late kmg 
Charles the first, discovered to the archbishop 
of Canterbury: if these things do puss for 
truth, and tliere is no averment against so 
many records as wc liave of their consjiiracies, 
then my discovery is no such improbable a 
thing ; and 1 hope iheti tbe gentlemen of the 
jury will take it iuto their considerations, who 
they are that are witnesses in this case; men 
whose very vcligiou is rebellion, and whose 
principles and practices are |ieVnicious to the 
government, and thereby they are to be looked 
upon as dangerous pcisons in church and state. 
But, my lord, if the letters of Coleman he well 
considered, they will justify me. That ho 
corresponded with Le Chaise the French king’s 
confessor, for the promoting of Popery in Eng¬ 
land, is notorious to all mankind that have 
either read or beard that trial : your lordship 
was of counsel for the king in that case, and 
heard how it was opened, and plainly proved 
upon him. And wlien his letters have been 
made so public, and proved under his own 
hand, nay, and confessed by himself; 1 think 
no man will doubt but that must be a plain 
proof of the plot, and enough to vindicate me. 

My lord, 1 have one word more, and then T 
ha^G done, and leave it to your lordsliip, un*.l 
the jury. My lord, as they would now fliiiig 
the Popish Wot upon me, so there is an evi¬ 
dent design to fling the murder of Godfrey 
upon a Protestaht Peer ; and because an In¬ 
dictment was, upon the tebtiraoiiy of the traitor 
Fitzharris, against that noble lord, they hai-e 
resolved to have profligate villains to take his 
life for that murder: that is appareut; and t»o 
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they i%ill go on step by step, if the^ be let 
alone; and think at length to wipe their mouths 
witli Solomon’s whore, and say, they have 
done no mischief. IViy lord, f leave these 
thing's to the consideration ol‘ tlic court and 
jury* : I will not detain you any longer. 1 
liave called what witnesses f could get; but 
the distance of time lias made it impossible for 
me to have those Iiere now, that did give evi- 
dei^itf this mutter before. 

My lord, I have one favour to beg of the 
court; ! hud but a had night last night, and 
am now' in great pain ; 1 desiro that you would 
grant me one rctjuesi, that 1 may have coun¬ 
sel assigned me, to argue the errors in yes> 
terday’s Indictment : my lord, 1 am but a 
poor man, and cannot be at the charge of feeing 
counsel. 

L. C. J. We did assign you counsel before, 
you may have Who you will for counsel. 

Oalfs. ill your lordship be pleased to do 
nie the favour to let me have some time to 
prepare and instruct counsel ? 

L. C. J. Ay, what time would you have ? 

Oates. A week’s time, if your lordship please. 

i. J. Give him till this day seven-uight, 
there may he no luirt in that. 

Oates, 'rill Monday come seven-night, if 
your lordship please, let me have. 

L. C. J. No, no, we cannot do that; we 
give you a week’s time, which is more than 
ordinary : for by llie rules of the court there 
are but four d iys allowed, and those would bo 
out Moiulay or Tuesday. 

Oates, I tbank your lordship for that time 
you have given me ; Inil: I hope you will he 
pleased to take the partn iilars I have men¬ 
tioned into vtoir coiisidcraliori; and 1 desire T 
may have iihuiy to go home, because 1 am 
not w'ell. 

L, C. J. Ay, you may go, if you will. 

Sol. Gin. May it please your lordship, and 
you, gentlemen of the jury , the question that 
you are to fry, is n perjury, which is charged 
on the defendant I'ltus Oates, for swearing 
that Williarn Ireland w'as in town upon the first 
or second of Septemh r l(>7h. And likewise, 
for swearing, that he took his leave of him at 
his cliurnher in KussHl-street, l>etwrcn the 
eighth and twclfih of August 1678. And we 
do assign the perjury in U»th those points, thar 
he is forsworn in both ; and the evidence of 
that fierjury is, that it is impossible to be true 
what Oates did swear, liec^ausc Mr Ireland 
was not in town between the eighth and twelfth 
of .iugust, nor the first or second of September. 

Getitlcmcii, you have lieard the evidence 
that has been given, and there has been no less 
thanbotween forty and fifty witnesses produced, 
to shew that it is really impossible what Oates 
did swear should be true: he tells yon that this 
niatter is in a circumstance of time, wherein it 
is difiiciilt for a mau to be nosilive to a day, 
and a man may be allowed some latitude 'in 
such a case ; nay, it is usual with witnesst^s in 
points of time, to swear with a latitude. But, 


mv lord, to shew that, if wc should grant the 
false doctrine to be true (and false most certain 
it is, and of mischievous consequence it would 
be, if, when things are charged upon men, that 
depend upon circumstance of time and place, 
the witnesses should not be strictly kept to 
those circumstances), yet, I say, granting that 
position, it is impossible it should du him any 
service in the case before you : for between the 
beginning of August, and the 14th of Septem¬ 
ber, which includes both the times he swears 
to, (anil the latitude of above twenty days to 
boot) there is not any one inoiiient of time, 
wherein his oath could be true. 

Gentlemen, you observe what the witnesses 
have said, how they have given you an ac¬ 
count of every particular day of both mouths, 
from the ilrd of August, when he lirst left 
London, to the 14th ofScpteiulier, when he re¬ 
turned back again : we did ask the witnesses, 
that it might appear to he plainly true what 
they swear, if they had any partiffoUr circum¬ 
stances that made them to remember it ; and 
tlic}' have given a great many, and now it lies 
upon us to shew yon tliat it is demonstration, 
that what tliey have said and testified must be 
true; and that those days they speak of, he 
was in the places they named. 

For take the periods of time, and you will 
find you have him from the 3rd of August to 
the Kith, ivitli my lord Aston, going from 
London to Tixhail; iqion the i7th they give 
you an account of him at Mrs. Harwell’s to the 
26ih ; from the i26tli to the 4th of September, 
there arc others that give you a paviieular ac¬ 
count, by iH'inarkahle circumstances, vvlicre he 
was every day in Staffordshire ; from llie 4tli 
to the 7th 3 'ou find him at Wolverhampton, 
For the 8th indeed, w'e do give no particular 
account where he was that day ; hat we prove 
that upon the Otii he was at Tixhali, and from 
thence he. came away with sir John Soiithcoat 
towards London ; and there you have a parti¬ 
cular account where he was, everj' day till the 
11th, wiieii he returned to his lodging. 

And now, gentlemen, 1 shall show you, 
that if you believe these witnesst^s saw him in 
these months ; tliat certainly it was iqion those 
days they speak of that they did see him. 

First, That he went out of town in August, 
you have these wiluesscs, Anne Ireland, 
Fleanor Ireland, Mrs. Duddle, Mrs. Quino, 
and my lord Aston. Well, how come they to 
remember it was upon the 3d of August T 
W hy the four women remember it by this par- 
tienfar remark ; three days before there was a 
holiday, which they keep in memory of Igna¬ 
tius; and upon that day they remember Mr. 
Ireland went abroad to take a recreation, and 
came home again that night, though the rest 
of the company staid there ; because he was to 
go out of town upon the third day after, which 
must be the third of August; "for Ignatius’s 
day, you hear, is always the last of July. And 
they do positively swear, that upon the Sd oC . 
August, he took his leave of Anne Ireland and 
Eleanor Ireland. Mrs. Duddle remcmbeii;^ 
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that he went out that day. Mrs. Quino, 
whose husband was his taylor, says, he did 
stay a little to have somewhat in his clothes 
mended ; and she saw him in his boots, and he 
said he was to g-o out of town. Mrs. Anne 
Ireland says, they took the liberty to lodge a 
gentlewoman in his chamber, and saw him not 
again till a fortniglit before MichaclmaK : And 
that he did^ go out of town upon the 3d of 
August, is further proved by niy lord Aston, 
who noted it down in his book at that tune, 
that Ireland came to his house at Stariden in 
Hertfordshire; so that here is vs strong an 
evidence as can be, that he did go on the 3d of 
August, and that tliey reincinber it to have so 
been, by all the eircnmstunccs that can be 
imagined. 

Well, the third of Angiifst he wc'ut out of 
town. The 4:h of August wc give an account 
W'herc he was : he staid that day with my lord 
Aston at Staiiden. The 3th of August he set 
out w itii my lord Aston’s company, and went 
toSt. Albans. Thctith he went to Northampton. 
The 7lh to (b>ve:ilry. The 8th toTJ a hall; and 
the company that went with him proves it, 
which w as Sir EdwardSoiitlieoat, and Mr. J<dm 
Soiillieoat; am! I larrison and Hobson whosaw 
him go iii tin' cmnjmny ; and Mr. North, who 
sajs hi saw him e\eiyday; and Ingletrap, 
tlie coacliman that drove the coach : all tlicse 
rememherit j>ositively, and some oftln'm speak 
of a remarkable pretty lior.se, wliicii htj rid 
upon. 

Now when he comes from Ti\hall, (for we 
have brought him hither by rnauirest proof, by 
men that could not forget, b> men that saw 
him in the company), there be remained (as 
they all testify) till the ]3ili of August, and that 
was the Tuesday afUr his airi\al al T’lxliall; 
and frooi thence Ik weiil ‘hat «luv a iourney 
inlo Eliiitsliire, to Holy-tt ell ; and that is 
proved by the witnesses that were in his com- 
•ariy in that journey. They tell y oil, the tihh 
•e lay al Naiitwitch. Tlie 14th at Holy- 
Well. The 15th at Chester. And the 16th 
he came back again to Tixhall. And so here 
yon have nbmidnncc of witnesses, that give 
you a particular account wlure he was, in 
what company they saw him, from the 3d of 
August to the letir. if bow'trc then in this 
company from the 3d to the IGtIi, lie rouhi not 
he ill his chamber in Riissel-strcct, between 
the 8th and the l'2th. 

Then we came to the 17tb, and then u e find 
him to he at Wolverhampton, where he con¬ 
tinued to the 2<)th ; audthat itriuv't be between 
the 171 li and the 2Gth, is plain : For after that 
time which Mrs. Harwell s})eaks of, the other 
H'itncsses give such circumstances, that it can¬ 
not he otliLM'wise. You tirid him on the 2 Tib at 
H horse race, whioli is a remurkahle circum¬ 
stance ; and these are things that men do ^ory 
'well remember what days of the month they 
happen upon. We then g^ive you an account 
^ the 29th; that at Tixhall lie was seen in 
company upon the bowling green with persons 
^’qualitys Thomas Whitegrave, and 


others: so we give you an acooimt where he 
lodged. The 28th he was at Bellamore. The 
29th he went to Mr. Heveningbam’s, there he 
lodged till the 1st of Heptember; and this is 
remembered by particular circumstances, that 
he went a fishing, and a setting, and a hunting. 
Then the next day, which is the 1st of Sep¬ 
tember ; and the next day after, the 2d of Sep¬ 
tember, they saw him at Mr. iicrrard’s; 
he dined upon the 2nd at Mrs. Crompton’s, 
and lay at Bnscnhcl; there he continued the 
3rd, and the 4lli he came to Wolverhamptom 
again. 

So that this shews, that whnt Mrs. HarweR 
did speak of, wa.s true ; for if Mrs. Harwell did 
see him, as it is not at all doubted hut she did, 
it must he in that interval of time between the 
I6tli and the 27lb ; where we give you aa 
account of him by other undeniable circum¬ 
stances, that ho lodged at other places, and 
could not lodge at her house at Wolverhampton* 

Besides, gentlemen, the particular circitm- 
slarices that they do remombi'i* him by, proveit 
it to be on those day.s. Mrs. Harwell gives her 
positive oath, that he did come there the 17th, 
and lay there every nij^lii to the 2Gth, whicii 
was on the Moriclay seven-night after; and 
that he came again the 4th of September after, 
and lay there till the 7lli. 

Then there is Rush ton, another witness, that 
saw him at her liouse the I8th, 19th, 20th* 
21.st, 22d, and 25th. And, I say, it must be 
lliose flays, because we have given an ac- 
t'ouiii, by otln*i- witnesses, of all the other days, 
and it must be that very time that Oates speaks 
of, for it was the summer before Ireland wa« 
iijiprebcndcd and executed for the plot, which 
vias Michacdniiis l(j7o. 

Mr. Winfbvd, he remembers him at Wolver-* 
lianipton, the J8lli, 19tli, 22d, and 24tli. 

Stanley remembers llic 18th and lOtli; and 
if YOU ask him liow lie remembers it, he tells 
you, by a circiinistaneo ilmt most men would 
rcnieinber ; be buried iiis child that day. and 
mteii-iincd Ireland with the provision lor the 
finerul. Now men usually remark such ac- 
ciileiils as the.se: for that' is a thing a man 
cannot forget, that has any confieni in the 
w(»rld ibr those tlial are so nearly related > him ; 

therefore viH'h circumstance's must of ne- 
ce-!sity eiinee the truth of what he speaks* 
heoairse it is hi ought to his mind, by an accident 
tliat eaniMit hi* foigoru ri. 

M! s. Purrcll, V' Inch is the next witness; and 
she rimetuh' rsto have seen him the 18th, 19th, 
20th, 21st, 22d, and 23d; ibr she remembei-s 
the ia.st of them was the day before Bartho- 
hriiieu -day, which was a remarkable day. 

'(iieii there is another man, that looked to 
his horse whilst he was there, but bis memory 
w ill not serve him to speak to any particular 
time; he only evidences, that lie was there ; 
and the other witnesses speak to the time. 

Mr. Stamford, he remembers it to bo at that 
time, because he saw him on the Sunday after 
the Assumption of our Lady, whkh is always 
Ibe 15th of August: and the like says Mw. 
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Gifford. These circumstances rerif)' her tes* 

limoDV. 

And Mr. Gilford remembers, he came mi the 
17 th day ; and he saw him every day, till the 
86th day. 

And Mrs. Fowler, who is Mrs. Harwell’s 
daughter, she remembers he came the 17th 
day j and she was iu his company every day, 
till the 26th, except one day, when he went to 
Litchfield ; that was the day before Bartho- 
lomew'day, which was Friday. 

Mrs. liceling, she swears, that upon the 
17th day he came there, which was Saturday, 
^iie saw him on the Sunday, and on the Mon¬ 
day ; and went on the Monday iu the aileruoon, 
to the funeral of her mother^ which is another 
circumstance that she must needs remember; 
andy by that, hafi the remeinbrunce of the day 
of the montli when he was there: and she re¬ 
turned back again on Thursday, and heard him 
that day, but did not see him. But she saw 
him every day after, till he went aw'ay; and 
she remembers his goin^ away was upon the 
S7th. And she remembers likeAvjsc, that he 
returnetl the 4th of September after. 

Mr. Richardson, he proves, that he saw him 
upon the 19th day of August at Wolverhamp¬ 
ton ; as he was told, it was he: and being asked, 
when he was told so? He says, Mrs. Harw'ell 
told him so some time before he was appre¬ 
hended ; so that she could not tell it him then, 
to serve a turn. And he is a Protestant too. 

So is likewise Eleanor Graves; who gives 
you an account that she saw him there on the 
80tJ), 21st, and 22d ; and on the 23d, she went 
to Litchfield with him ; and upon the 25th, 
she supp’d with him at Mr. Wintbrd’s. 

Now, gentlemen, you have a full account of 
it, even to a demonstration, that be must be in 
these places at this time, if yon will believe one 
thing, that is, that these (vitnosscs saw him at 
all. And sure none can doubt hut these wil- 
Desses did, upon the circumstances they have 
testified, see him iu August and September: 
and then it must he those particular times, that 
they speak of. 

At Wolverhampton then you have him to the 
26th: The 27lh day, you have an account of 
him at the horse-race at Etching-hill. The 
28th, Mr. Howard gives you an account, he 
dined at Bellaiuore, at Mr. Aston’s. The 29ui, 
you find him at the Bowling-green at Tixhall; 
and from thence to Mr. Ueveniiigham’s, where 
ne lodged that night, and staid there the 30th ; 
which is proved by the circumstances of iishing 
in the morning, and setting in the afternoon. 
And the next day, which was Saturday the 
3l6t, you hear he was at the killing of a buck, 
where Mr. Gerrard was expected, but sickness 
prevented his coming. And you have him the 
ast of September, which was Sunday, at Mr. 
Oerranl’s house, where several of the witnesses 
•did see him. 

And besides, one Proctor tells you, he saw 

a the 81st of August at Fulford, at Mr. 

e’t. And he veiy well remembers that to 
he time,^ «MBKlwble eircumstance: 


For (says be) the last day of August I went to 
pay some money, (which is a thing men are 
^ncrally very punctual in) and when 1 catuo 
home again I found him there. And he swears 
bo saw him at Mr. Gerrard’s house, the 1st of 
September, the day ai'ter. 

Mr. King remembers he saw him at Mr. 
Gerrard’s, of Hildersham, the first of Septem¬ 
ber; and that he diu^d at Mrs. Crompton’s the 
second of' September ; and'’staid there till two 
of the clock in the afternoon ; and went from 
thence, with an intent to go to Boscobel. 

Lee says, he saw him at Mr. Gerrard’s 
house and at Mrs. Crompton’s : that lie dined 
there, and went from thence to Punci*ass, and 
Irom thence to Bo^obel. 

Mr. Biddiilph rcmcnihcrs he dined with him 
on the second of Septciiiber, at his aunt’s, and 
that by this circumstance, he was desired by 
my lord Cullen to see a horse-race in Nor¬ 
thamptonshire; and promised my lord Cullen 
to come ; which horse-race is always on a cer¬ 
tain da}', the first Thursday in September; and 
that year it happened to he the fifih of Sep¬ 
tember : and it was the jMonduy lieforc, that he 
dined at his aunt’s: and because of Ids promise 
to my lord Cullen, he would not stay all night. 
And so it must he the second iuy of September 
that he saw him there. 

Mrs. Crompton says it was the same day 
that her nephew, Mr. Biddiilph, dined there : 
for he was a stranger, and she never saw him 
before, nor after. 

And there is another gentlewoman, Mis. 
Palmer, that swears, he dined at Mrs. Cramp- 
ton’s : but she cannot tell the particular time 
Avlfen. 

Mrs. Giflord saw him at Pancrass, between 
the hours of fo\ir and five in the aftemoon, 
upon the second of September: and l^ee went 
along with him to Paiicrass ; and from thence 
he went to Boscobel. 

Mr. Pendrel says, he saw him the second of 
September at night; fur he came to his house. 
I^ich agrees with all that the other witnesses 
say, which was, that he intended to go to Bos¬ 
cobel that night. He and his wife b^li testify, 
that there he lodged upon the second of Sep¬ 
tember ; and staid there the 3d of Septem¬ 
ber; and went from thence the fourth to 
Black-Ijadics; where Mr. Gifibrd tells you 
he dined. 

And we have given you an account before, 
where he was the fourth at night: for then he 
was returned to Wolverhampton ; and there 
lie lodged to the seventh of September. And 
after the seventh of September, though we do 
not give you a positive evidence. That upon 
the seventh of September, at night, or upon the 
eighth, he was at iny lord Aston’s; yet we have 
g^en you that which amounts almost to a de¬ 
monstration, tliat he must be there upon the 
eighth of September. For be went from thence 
with sir John Southcoat, to go towards London • 
on the ninth. And our evidence is the morei^ 
credible, because they swear cautiously all 
them: unless they remember some reniarkat|||^ ^ 
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circumstance, they will not luke upon them to 
1L\ upon ii particular time. 

Then, q^Cutlemen, we |;fiveyoii an account, by 
tlie persons that were in his coiiijisiny where 
he was every day, all along; from the lime he 
left Tixhall, down to the time he came to sir 
John Sonllicoat’s house in Surrey. And tins 
journey took up the ninth, tentli, eleventh, and 
twelfth of September: there are four days; and 
he staid there one day. Then he sold Mr. 
SoiJthcoate his horse. Mr. Southcoate lent 
him his horse to come to town ; and the next 
day 111 ' ilifl come to town ; and so we have 
bruiigfht him to Saturday the fourteenth of Sep- 
tcnihi-r. 

And now, let all the world be judge, if tliei e 
be any possible room left, that any one* woni 
Mr. (Kites bas said can be true; even giving- 
him the latitude of time he liimse'f desiies, 
and snys all vvitivcsses must he allo^^ed. No, 
there is not oir‘ nnuiile for him, wlicrein he 
t ail lit' veiifieJ ill aii\ one tittle of his evideni'c, 
as to Irelar'd’s being in tow n. Ainl this is that 
which 1 rail (,mhI blue, well I may so rail it) 
a drmonsir.uive proof, that what (3atcs did 
swe ur is iilU-rly lalse. 

(Jcntlernrn, \lif jm y liad not this evidence Jit 
the irial of 1 le.laAitl : sonir there w-erelhal went 
out of the town wilh him; and sonic, one or 
two of Wolverlianiptoii, wort; at the iivr Jr- 
siiits triaK; hut not above iivr or siv in all 
of these foity odd, that now appear. True in¬ 
deed it is, all thes were not thi'i-r; and Ireland 
ujMiii that, ualoi tiiiidtely sidferrd ; for so I may 
tike leavii to sav. it w.is iirifortmi.ilely. 

Mr. Oates tia^ said one thing unto you, 
whicll he ia\s niurii stress iipoii . he wViulji 
have you look u|i'>n it as ,i gn'ul It ud:>!iip, tlial 
this proseriitioii eonies so lair; and that il is 
strange after si.\ yeaiv time spent, this should 
now be set on foot. 

Hut, gentlenien. 1 cannot bin witli irnu li ] 
sorrow remember to you, and I know ion ,di i 
remember it loo well; tliat tlicr<.- was a time, j 
when the city of London was so far rorrniited, ! 
that it w'Jis 'become a rrfiige and a saiictnai y | 
for high-treason; when their was no jiislirt' to j 
be had for king thcio: when men lodged j 
tlietiiselves imhin those walls, as a protection j 
for their conspiracies: we all rcmeiidicr the I 
time, when iiidietments were preleirrd, and a | 
plain evidence given to a grand jury, even to I 
the public satisfariiiMi of all that In urti .1; 
yet they have refused to find the bn! • 'V..d not 
only so, but were l>o abetted by ti>e ra’elite, I hut 
it was scarce safe far the judges to sit upon tlie 
bench. These are things none of u.:; l an I'or- 
get, but must be perpetualiy remeinhi'ied to 
tile shame of the authors and conlilvers ni‘I 
them; And therefore it is no w-onderan indict- j 
iiicnt was not preferred against IMr. Oates at ! 
that time, wlien the plain^v l pr‘»or • ■ \ eri- ' 

mimils could not he admitted. .And the. w ill 
jpive every man satisfaction, why it has hem 
^ delayed ; and 1 hope, ut the same lime, give 
every man a caution, how they fall into the 
tike circuiustaiices again. 


But, gentlemen, you have heard the evi¬ 
dence that is now ofl*^lecl, to prove this matter 
of fact; and it is a plum demoiistraiion, if you 
will hedieve that Mr. Ireland was seen hy these 
men at all, he was seen at those, very limes 
they have particularly declared: For upon 
eoiisidiTatioii of the circumstances. It is impos¬ 
sible it sliould be at any other times ; and so 1 
leave it to yon to judge upon the vvhok, whe¬ 
ther the defendant be perj;.** ‘d or no. 

L. C. J. Gentlemen of the jury, this case has 
taken up a great deal of time; but it is a case 
of that moment and consequence, that sure no 
time ought to he thought loo long, that is ciii- 
ployeil for the discovering of the triitli, so ne¬ 
cessary to be discovered, as the niattei now in ^ 
question. For as 1 s-aid at the beginning upon 
Ibis occasion, and I ei^nnot but say it again 
now ; 1 confess. I oiiii(iv>i without horror and 
trembling, reneet upon the miny mischiefs 
and ineonvetiience.s we liave tieeii lUii unto, if 
the testimony given this day in tliis cause 
against Oates prove true, as 1 cannot in the 
least imagine where there should remain the 
least objection against the truth of it; 1 cannot, 

1 say, hut bewail, that so many innoeent per-^ 
sons (to the reproach of our iration he il spoken)”" 
have sud'ered death upon this account. 

' God deliver me from having the least slain 
I of iimoccnl b'ood imputed to mo! And it is 
more to be lamented, when we see that impu¬ 
dence, which has brought that infamy upon 
our land, cuLninues w-ith a brazen face, defying 
ail shame to this day. But by this wo may bo 
informed, how some men’s conseiences are 
seared, and that there are some people that do 
iinLcd^ live without the fear of God in (lie 
world. J'’or if that man, w lio has assumed to 
hlni.>rU' (he habit and chaiafter of one that 
«h*mld preach to olliers religion, virtue, and 
the tilings that hecoinc true chrisiians shall 
lit!cc)me such a monster of impiety and impti- 
d*‘in-e. Ill dertaiice of licaveu and earth ; w Irat 
gi-e:itcr and more manifest proof can there be 
of a searei^conscience ? 

i eaniiot hut lament iikewdse the wickedness 
of our age, when I reflect upon the te.stimoiiy 
of that other wretch, (indev'd I cannot use 
leniis severe enough for him) that when lie 
Jwas going into :in(»tht‘r wt>rhl. should persist in 
such gross tilIsilies ; I mean Bedloe, inlamous 
Bedioe ; and let his name hef»>r ever infamous 
to all mankind, that have any regard or defer¬ 
ence for the truth; iha^ he slioidd wish his 
latest breath da-.-e to idiirni. tliat every wonl 
he had said (d'tiir ]V)|nsh Blot was true; wlieii 
it is a.s clear as the sun, by the teslimony of 
this day, that every \.ovd lie svu rc a!>o'.it Jre- 
laic.l was utterly hdse. Good G mI of heaven! 
Whal ‘an age have vve'llved inJo "Co innocence 
suffer pun'snmeiil, and impudent falsiJy reiga 
so long! 

GentlemoTi, i nope all eyes arc ojiencd; (I 
wish they had been so long since;) let us lay 
the burden, liic infamy and reproach of these 
things, upon them that deserve it; for we oan- 
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ijot but know, we arc reckoned as a by-word 
to all our neig^hboiirs, and shall remain momi- 
inents of ignominy to all succeeding ages and 
times, if we do not endeavour to discharge our¬ 
selves and our religion, and the justice of our 
nation from these scandals. 

Gentlemen, I think I am obliged, in the first 
place, to take notice of what Mr. Solicitor-ge¬ 
neral has niciitioiiod, concerning the iiisoleucy 
of those times, whr^ cin the faction w^as grown 
to that extravagant licight, that, in truth, a 
man durst not apjiear, with safety of his own 
Jife and fortune, to testify the truth. And, is it 
not a shame, that it should be remembered, 
what one of the witnesses this day testifieth I* 
That when he came to appear at the Council- 
table, to attest a matter of fact, before this in- 
*noeent blood was spilt, (for so I must call it, if 
that which has been sworn this day is true) the 
rabble should be so boisterous, as to cry out, 

* Where is that villain, that dares come to 
‘ give evuteucc against Oates, the Saviour of 

* the Nation!'* Oh, horrid blasphemy, that no 
less an epithet should he given to such a pro • 
fligate wretch as Oates, than that which is 
only proper to our blessed Lord!’ As though 
Oates had merited more than all mankind; and 
so indeed he has, if wc take it in a true sense: 
He has deserved much more punishment, tiian 
the laws of this laud can inflict. 

And I must needs say, Gentlemen, that this 
is an instance, why there seems not to ha\ c 
been punishment enougli ordained in law for 
perjury, because our law-makers did not fore- 
tee, that there could ever be such villains, such 
iiiiscrea!its, as these. 

Wc have indeed another instance in the law, 
of a crime for which there is no adequate pu¬ 
nishment; and that is in the case, where a 
child kills his father: Pamcide has no peculiar 
judgment assigned for it; but we are forced, 
because these things have been simietimes 
practised, by a construction in law, to make 
tliat child as a servant to his father, and so 
unish him with the judgment of |M‘tly-tn'iisoii; 
ut take him immediately as he is a child, and 
not as a servant, and 1 say there if no parti¬ 
cular provision in law to punish such an of¬ 
fence: And, what is the reason of it? Keen use 
it is so unnatural, and against the imaginations 
of mankind to believe, there ever could be such 
n wicked child in the world. 

If that be tint to Ije imagined, how could it 
be imagined, that there should be such lion id 
villains, as should attempt the destruction of 
the government of three kingdoms.^ Good 
Lord! What times do wc live in! Surely, it 
is such an age, as was never known from the 
erpotion of the world to tliis day. 

And to this must be added, what aggi'avates 
the mischief, that all this is done under the 
umbrage, countenance, and pretence of law; the 
proceedings of law, tlie usual methods of jus¬ 
tice, are made the instruments of the most 
horrid iDji^tice. The murder of our late 
blessed sovereign, king Charles the Martyr, of 
ever-happy memory, though a crime as high in 


itself as the law knows of; yet 1 may say, it 
was aggravated very much, that that unfortu¬ 
nate, but glorious king should be brought to 
the block, by a pretext of law, and cut ug by a 
colourable method of justice; it is that ^ hich 
makes that murder ten times more base and jn« 
iamous. ^!k>, gentlemen, the destruction of 
poor innocent persons, by false accusations, by 
the pernicious evidence of perjured witnesses in 
a court of justice, makes their crime infinitely 
more odious, tlian common murder. 

Geiitlemcii, I cannot but speak Avith warmth 
in a case of this nature; and 1 the rather speak 
so, because, at the time when those things 
were done, we all know the nation was in a 
hurry, and a sort of ill-minded men had cra|)t 
in among us, who had blown us up to such an 
height, that nothing hut Avhat complied willi 
their malicious and devilish designs was to be 
believed ; when the king could not get common 
justice done against real traitors; h^ut the very 
streams of justice were all corrupted, though 
the foiiiitaiu (God be thanked) was preserved 
pure. 

^Vlien the factions (by cabals an<l intrigues) 
had got sherifi's of their own party, and la¬ 
boured to get all other otliccrs of their own 
wicked priiicipK-s, then came ail those mischiefs 
Ave so long laliourerl under. Wlien iliose fel¬ 
lows that hud so great a share in the late Ke- 
bellioti. were the only fit men to be trusted with 
the government; and all the while Averc dc- 
signiug to destroy it, and to bring us into the 
same miserable coiidilioii wc formerly were in. 

Was it ever (I speak to you, Ciontleiucn of 
the Jury, citizens of Loiiduu, who know its 
ancient constitution, and have too well expe¬ 
rienced its lute convulsions) was it ever knowii^ 
till justice was designed to he corrupted, that 
there was any lahoiiriug to ht; sherifis.'’ 
endeavours were uhva^s used to be excused, 
and fines paid iu get off from that oliire ; and 
the reason is plain; flu never was there a avjsw 
and wealthy citi/icn, that hud a mind, out (d' a 
principal part of his estate, to squander away 
much us is necessary to delray the chaige. of 
that utlicc: hut it was the design that tiiO;»e 
rascals had upon the goA'ernmcn|) that nnide' 
them so gre ody of those pliic^; and they 
thought they had now an opportunity to cil'cct 
their ilesigii, upon these fellows iirciendetl d's- 
covery. They helicvcd, that because we were 
huri'ied into the iniscluetk of tin- iau^ tiiiic:^, by 
pmeuiHis of Popery, the same bail avmiUi.I be 
sw'allowcd now: tlicrdbre the cry niiisi he set 
up, ^ Popt ry was a coming in.* ^I'hey con¬ 
cluded, if ih(\v could hut make use of the same 
engines, they should have the same eflcct; wit¬ 
ness a peer, that is now dead, one that wa;; a 
main instrument of our cuniiisioii in the late 
times, and thereby cx(ierieliced in villainy, was 
made use of as tile clucf tool ill ihesc luic con¬ 
trivances. 

But alas! when they found tho'>e preteiico|^ 
and projects would take no longer, then they* 
fly to that, which was indeed the huUomof all; 
1 mean, The Bloody Couspiracy. WJien they 
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fuiind tliey could not overthrow the g'overn* 
ment by methods of Jaw, they betake them¬ 
selves to downiTj;^ht treason, {"’or by this time 
the eves of the honest citizens wei-e opened; 
and they found what interest was driving on 
and it was time to have them open, when a* 
cause in Guild-hall was always tried according 
to the chavackTS of the client, and not the 
merits of the cause; when if a man was blasted 
with the name of a Tory, he was sure to lose 
it: but if a whining rascal was sauctitied with 
the name of a Whig, he w'as sure to have it 
go on his side: witness the famous cause of 
Mr. Loades aljout his lemons. i 

But when Sheriffs came to be elected in due 
manner, such as were fit to he trusted with the 
City husiu^is; what do they, but break out 
into a horrid cdispiracy, to take away the life 
of that blessed king, that mercitul prince, so 
lately deceased, to the grief and sorrow of all 
his loving and loyal subjects ? and not only so, 
but to roh us of his saci'cil majesty, onr pre¬ 
sent most gracious sovereign ; wfiom I pray 
God to preserve long to roign over us. FTo 
which, the Auditory ga\e a great acclamation, 
saying. Amen.] 

Gentlemen, When these things are thought 
U|K)n, you must give* me leave to observe (let 
others think what they please) that was the 
iHBal Plot, the true Plot: for there is one thing 
observable, that attends this whole affair, that 
every man who suflercil for the plot, which the 
witnesses truly call Oates’s Plot, to a man de¬ 
nied it, even to tlic last gasp ; and took it ii)ioti 
their ileaths and saUations, that they were in¬ 
nocent ; nay when they had not those hopes 
Bedloc had of life, (for I cannot believe, that he 
could have been so egregious a villain, as to 
have attested such notorious lyes, if he had not 
hoped to liave recovered, and iherehj^ increased 
ids own reputation) yet not a man of the others 
but disowned it with their dying breath. Now, 
on the other side, there was not a man, that 
was coDcertieii in the conspiracy, of which this 
was to he the blind and the colour, liad the con¬ 
fidence to deny it, when they came to sufler for 
it. AJl this ought to be put* in tlie balance, and 
duly weighed. 

For, Gentlemen, because it is a niatlrr that 
is not only public here, but all the world over, 
we must have the justice of the nation vindi¬ 
cated, and its disreputation wiped off. And 
having taken notice of these things, which 1 
could not well omit upon tliis occasion, 1 must 
now put you in mind, what is necessary for 
yon to take into your consideration, as to the 
particular case before you. And 

First, You must observe, that this Indict¬ 
ment against Oates, is for committing wilful 
anil corrupt Perjury; which is also said to be 
done maliciously. And if it were false, surely 
it was malicious; because by his false oalh, 
have innoc;ent men been convicted, condemned, 

executed. 

. ' Secondly, You are to consider, how far the 
thing goes, to make it material to the issue: 
lor if it were upon a nicety only, or a catch, or 


any of those fine words, that he has been 
pleased to make use of, it were not fit to perjure 
him upon it. Hut it is certainly very material t 
for time and place are matters substantial to 
I discov^ truth and falsehtod by ; as in tho 
case of Susannali, the jierjury of the ElcJlrs, aS 
you may reoieuiber, was detected hy those 
very circumstances. But 1 shall shew you the 
occasion of this oath ; and that will mamfestit 
to be a material part, in respect of the time. 
For, 

First, Here was a consult held, as he testi* 
fied, the 24th of April, 1078; and then he 
swears Ireland was in town, and present at the 
consult: Rut all that Oates swore would not do 
the feat, because that be was but one witness. 
Then comes Bedloe his worthy yoke-fellow (a 
brace of such witnesses, as the Lord deliver all 
mankind from,) and he assigns another fact 
upon Mr. Ireland, in the mouth of August, the 
latt^end of it, or the beginning of September ; 
which is material, and makes two witnesses 
against Ireland, which Oates knew well 
enough : For hois his arts-master ; he knows 
all the tricks, and can tell the very nick that 
will do. And thei-efore, when he finds Mr. 
Ireland so positively affirming, that he was 
then out of town ; and if so, Beilloe did not 
.swear true ; then does this Oates come in, (and 
thereby makes his testimony material to the 
point then in issue,) says he, the first of Sen- 
tciiiber, or (at least) the second, 1 will swear he 
was ill town ; for he gave me twenty shillings. 
And that is given us a token, why he does re • 
member it. " And thus he did prop up liedloe’fl 
te.stiinony, agaiii.st Mr. Ireland’s defence. 
This is proved to you by Air. Uatcrhoiise, who 
was one of the jury. And the same thing 
does the next gentleman swear, wliich is Mr. 
By field: They do both agree in that circum¬ 
stance punctually, that he swore he had then 
of him twenty shillings. 

Ay, (but says be for himself,lu^cause 1 would 
remove the objections out of tlie way, as they 
occur to me) it is very hard, this being now 
some six or seven years ago, that I should 
be called to question about such a tiling; 
when they might have had a time to disjiroveit 
before. 

Besides, Gentlemen, the answer that has 
been truly given to you, coneeruiiig the mi- • 
serableticss of the times ; when the truth of it 
is, there was no justice to be had for Protes¬ 
tants, if we speak of the Church-of-England 
men under that name: For either they were 
Papiste ill masquerade, or Popishiy aftected ; 
or the names of Tory and Tantivy, and 1 know 
not what, was enough to do their work for 
them: and nobody was reckoned of the soberi 
virtuous, godly parly, but those that were 
under Associations and Covenants : as though 
there was no sanctity to be fuiitid in any but 
those who were bent to destroy all virtue and 
religion. I say, besides that, there is an¬ 
other answer, which 1 am sorry has so much 
weight in it: Could any man have believed^ 
that Oates should dare so impudently to swear 
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a fiilsehood, ami that in a cause ivhere life was 
concerned; and the man lianp^od upon his tes> 
tinion^^ ? To what purpose tlieii should liis 
relations interpose to disprove Oates, after his 
death i* That wouhl not revive him. But you 
iind tlRiere was an incination that way, and I 
wish to God, with all my lieart, it had taken 
effect: For wljai says the old gentlewoman ? 
A$ soon as she heard what Mr. Oates hail 
sworn, whieli she knew to he false, immediately 
she disjiatchcd an express to London ; and 
seuta petition to Uiekinijf, ‘ That either Ireland 
‘ nii^-ht have a new trial, or his exeiMition 
* niij^ht he re])ru*vM, lilt they hrout»ht up such 
‘ uiinf’sses, as would lime made it ap[miTnt, 
‘ and as clear as the lij^lit, that what this fellow 
‘ h.id tCisiined w as notoriously false ’ But sucli, 
sucli, I must say, uas the luififortunc of the 
time ive wen? in, tliai stopped the fountain of 
Uieicy itself from lettmi^ forth its wonted 
streams ; and even cQin|iellcd ihat eoinpns< 
si^ nate prince, rather tiian he woiil<! j;’ivr.my 
disti..' ’>iiceto his people, toperniij thdt ••\i"’u- 
tion ai^jun ' hi i ouri inelinaUon *, h- llicre 
was a\ei'<iirt, . nl jiuliirnent in the easo. Tol¬ 
as hew:',s really t!i^ roe.nt. in of Ju.^ire, so 
was h^ of ;*t(re> too. And it is well known 
to those that iind ru.'‘ I'apj.si to ho near his 
lerson, how oft he exju'-".J tl eoncern to/ 
tu^iinjr eon.^ented to this Iw-* .!o.‘ And this 
continued with him evt e i*' ins dymo- day, ns 
thel>aKines.s (d iiiy lord of Stratford did willmis 
royal fill her. 

And, Gentlemen, I ehose to mention this 
passatfc coueerniiifj’ his late niajeMy for this 
reason, That when we Ii«e in such iiiirniltiious 
times, when thinirs are put so hard upon 
princes, Jis to eomj)el them to restrain their 
mercy, Vhere they tliink it due, rather than 
scorn to stop the current of justice; fins should 
not he renieinbered wiili any rc'dectlon upon 
them, but with infamy to those that are the 
causes and grounds of it: when such prodi- 
IB'ious wretches, as Oates aitd Jk'dloe, for there 
appears no evidence before you, but of those 
two proflij^aie villains, who came out of ^hqIs, 
and after liuvm|^^ heen guilty of villuinie5;altnost 
of all sorts that e\cr v^ere conimitled, came to 
be sanctified by committing more ; and were 
therefore calh-d, '■ The Saviours of the Nation.’ 

Gentlemen, the next oiijcction tiiat is made 
against the evidence fertile king is, Tliat they 
are all Papists; who design nothing but to de¬ 
stroy the goverumenl, and ruin the Protestant 
religion. And this must be taken to be the 
whole design of all these persons of ijuality, and 
Others that they eomc to forswear themselves, 
and damn their souls to all eternity, on purpose 
only to destroy innocent Protestant Mr. t)ates. 
Ahick-a'day ! When, at the same time, I niuMi 
tell you, if It were necessary, you ha\c ahout 
seven or eight Protestant witiitsses of the 
Church of England that confirm the testiUiOny 
of the rest: not that we mu^t think, or ought 
to have any such conception among us, hut 
that Uunian Catholics in point of law are good 
witnesses, and are to be credited as much as 


any other witnesses wliatsoeyer, unless there 
he some objection made to them ; which would 
be the same against a Protestant as a Papist: 
For there remains a right in them, and they 
ought to have eipial credit given to their testi¬ 
mony with those of any otlier persuasion, if a 
regular objection be not started against tliem. 
And sure I am, that has h<*en always the law ; 
and sliiill be my practice, while 1 have any 
thing to do with the administration of justice, 
I^fl the sober party, as ihey cull themselves, 
make wliat relleclions they please upon it, or 
trouble themselves as they will ahtnit it, 1 value 
llu'iu not, nor their opinion .* let them send as 
jienny-post letters and libels as they 
have a mind to do ; tw-o of which 1 received 
last uiglit, ahout. yesterdiiy’s trial. This I am 
sure of, lying is as imich the talent and iricli- 
Tiaiioii of a J'resbytonan, as ever it ran ho of a 
Papist: nay, iiioiv ; lor it is as iiiseparahiy 
incident to a Pn-sbyleriaii (and such sniveling 
whining, cantiiig knaves) to lye as to speak, 
^rijey can no inoro forbear ly iiig than they can 
foriK'ai s[ieakiiig ; for generally as often as they 
do tliv' one, they do the other. 

I must oliM-rxe to von, with what 
e'lou'oi, < ;ue, ae.d sobru'ty. ht»th of cxpre.ssion 
.ijid aet:eu, all these genihinen and women 
e delitiTtd tlieir tesimiony, with the 
gi«*oltst terub riies» and e«ire that possibly could 
be: ami as well as tiny have givrii it with 
caution, .so I e:mnol luit put it home to you, 
geiitlcjneii at ihe bar, to give it its due coii- 
sidrration. 

I'or though the otlu r juries did believe 
Oates, and not them at that tune ; yet that 
is not to h(‘ your measure, because you have 
not the same- rcasnn to do it. Omld any 
person think, that thei'c should he such villains 
upon earth as iinpudenlly to swi-ar downright 
trea.son, against their lellow subjects, if there 
were no truth m llie accusation f That was the 
thing that guided those juries, who were all of 
tlieiii, no doiil't, very honest men ; and that 
was it, which influi-nceil the parliament to do 
what they hid in the matter. For it was mor¬ 
ally iiujiossible to be thought, any such wick¬ 
edness could be so publicly attempted. 

God be thanked, the eyes of all honest 
and understanding iiu n are opened ; and we 
see the fault was in our credulity ; and that 
these were fellows should not have been be¬ 
lieved : and it concerns us when the tniih has 
liern so dehaiiclied, and our credulity so im- 
posed ujion, to shew the world oiir just re¬ 
sentment thereof. 

And this I say to you, gentlemen, with a 
purp'osc to vindicate those jiersons w'ho were 
concerned as jiiror.s in the trials of‘ all those 
causes ; hfecau.se that is the thing much harp’d 
upon, and aimed at : That because he was he- 
liev'cd before, to disbelieve him now would cast 
a reflection iijion the juries ; whereas, if that 
opinion ludd, in*ver will tnerc be any sueb 
thing as perjury detected, so long as the sun* 
«nil moon endure : for if a verdict he obtained 
upon false testimony, and it shall be enougb 
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for Uur witness to isay, I was believed at such a 
tiiiih and therefore do not you offer to pro- 
se«:ulc me for perjury ; Tllat would be the 
tiiMJst ttoclrino that could be taujjht, to give 
a license to destroy all truths, justice, and hu¬ 
man society. 

Therefore I leave it home upon you. Upon 
your consciences be it; for, in the presence of 
the great God of heaven and earth, that sees 
all our hearts, and will judge us for our inward 
thoughts at the last dav, ‘ liheravi siniinam 
nicaiii.’ It you can fintl all th(>se persons (in 
number forty-seven) guilty of wilful, down¬ 
right, inalacioiis, and corrupt peijiiry, then, 
you must acquit the defendant. 

For the particulars of the evidence, which 
ahouiid in many material circumstances in 
point of time ami place, 1 shall run them over 
as short as I can, and remind you of them ; 
not because I think it extraordinary necessary, 
as though there wt-re the least doubt of the 
fact, hut for the satisfaction of all mankind, 
that arc not nndcr invincible prejudice against 
the truth. And 1 am sure, upon yesterdav’s 
business, there* remained not aiiv doubt w ith 
any that heard it, sa\e one, who' I know had 
a great share in the design, that was at the 
bottom of it ; and, 1 doubt, was one of those 
jicrs'!!!'. that set this vdlaiti on work : his name 
may be (‘onccaicd for the present, bnt a few 
days will discover it here, or in some other 
place. 

Gentlemen, what Mr. Attorney, or Mr. So¬ 
licitor-general, or any of the liing’s counsel 
haicsaid, or what tlic defendant has said for 
himsclt, if not proved, and made plain by evi¬ 
dence, IS to he no guidance at all to you, who 
are only to go a<*eording to the testimony 
git en to'yoii ; tor that is pursuant to your oath, 
which oath is the role of your enquiry. 

The witnesses that prove, that he did swear 
so in both tin.* points in the iudictincnt ; 1 
need not mention, they were so full : They tell 
you he Swore that I reland was in tow n Vroin 
the tail to the I2tb of August: hut because he 
fixcfl upon the 8th at first, then* was caution 
given him, He not so precise to a day, consider 
with \ ourself. Then comes he to slab the bu¬ 
siness to the quick, and to rivet it home : If T 
c annot he jiositivc to the {tth, 1 will be positive 
between the 8ih and 12th. And as to the 
other point 1 did observe before that, because 
Bedloc was at a stand, upon Ireland’s denying 
bis being in town the latter end of August or 
the beginning of Seplcmher, therefore comes 
Oates up again, to fix it home ; and, says he, I 
am sure he was in town the 1st or 2d of Sep¬ 
tember, because he gave me twenty shillings.* 
'f'hat he swore this, is testified by three gei>- 
tlemen who were jury-men at those trials. 

Now that this is notoriously false, false to a 
tittle; and, as 3Ir. Nidicilor does observe, not 
the least time left to give any sort of coun¬ 
tenance to w'hal he swore, is thus made out to 
'you. 

First, you are to take notice, that upon the 
SU of August, being Saturday, it is sworn by 


three or four witnesses, 'IMiat be went out of 
town ; and tliis is not sworn as Mr. Oates gave 
bis evidence positively without circumstances, 
but they give you an account • how they re- 
membeV it; because upon the Wednesday be* 
fore, which was a public day of note among 
them, and always kept as a festival in memory 
of »St. Ignatius, upon the last day of July, ag 
both they and Mr. Oates himself do affirm, 
there went Mr. Ireland, Mrs. Anne Ireland, 
and their mother out of town to a friend’s 
house to dinner. Mrs. Ireland did desire him 
to stay there all night, as she did. No, sayt 
he, 1 cannot stay all night, because 1 must go 
out of town on Saturday, and I must provide 
things necessary for my journey Nay that is 
not all; for it goes yet further. Says fiis sister 
unto him. Why do you begin your journey on 
a Satunlay ? That is an improper day. Oh! 
says be, T do it, because T am that night to go 
to my lord Aston’s house in Hertfordshire; 
where 1 am to meet with sir .loliri SSoiithcoat 
and go down with ihcni into the country : this 
docs the mother swear, and the sister. And 
then the maid-servant, and the taylor's wiic, 
do give you another token, that it was Satur¬ 
day the 3d of August, because he had some¬ 
thing to he mended in his clothes, and staid 
for them ; and he was to go out of town, for 
he hud his boots on. 

There is yet this circumstance further, 
wherein those four do all agree, That as he 
w'cnt out of town the 3d of August, so ho did 
not return till the 14lh of September; for 
they say it was the Saturday fortnight before 
Michaelmas, and the same day of the week 
that Michael mas-day was of.' So that you 
will find, that there is a constant proof, and ax 
plain a one as any possibly can he in the world, 
as to the time of his going out and coming 
home; and where he was in the mean time, 
proved directly by a great company of wit¬ 
nesses, except one day. For yon see the Sd 
of August be went to my ford Aston’s at 
Staiidon ; several there are that saw Iiim there 
the 4th, and dined with him there; particu¬ 
larly, sir Edward Soiilhcoat. And to shew' that 
it is not a thing they arc positive in, and swear 
it roundly without consideration, they give you 
an account of the reasons of their knowk dgc. 
You are to consider also the testimony given 
by my lord Aston, a person of great honour 
and quality : says he, though 1 dare venture 
all 1 urn worth in the world, upon the truth of 
it, that Ireland did go along with me all the 
journey ; yet, because 1 did not take such 
particular notice of the rest of the time as I 
did of those two days, I will not take upon me 
to swear it. If Mr. Oates had had the tortietli 
part of that caution in his evidence, 1 d.are say, 
you ha4 not had the trouble of this day’s trial. 

The fifth, you have a great many witnesses 
who give you an account that he came on 
Monday night to St. Albans with my lorit 
Aston; there is sir Edward Sonlhcoat, Mr. 
Jolu) Southcoat, my lord Aston, the coachman, 
and all the servants. Sir Edward tells yo»j 
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tbalMon^ay wasa hotday, and my lord Aston child. 1 mention them but shortly to you, 
look him into his coach; but he rode a horse- i because I know you have taken notes of them, 
back all the rest of t)ie way, and had a fine and they are only used as instances to manifest 
l^oing horse, which horse Mr. John ^outhcoat I the intet^rity of the witnesses, that this was 
bought of him when tlte whole journey was ! not a tiling contrived on purpose to make m 
end^. They tell you likewise, upon tfie 6th | story of, but tlid really happen in tlie order they 
and 7th days, the very inns they loilged at up- • tell it. And I must remember you of another 
ohtheroacf; and particularly at Northampton,' rircnmstaiice some of them do swear, that 
they lay at the George, which was sir William • whereas Oates had a mind to evade their testi- 
Farmer’s house, which was then let loan inn- j niony by that question ; whether this was the 
keeper, because of the fire in that temn. And, | same Ireland that was tried i* It was most cer- 
which is most material of all, for Mr. Oates’s tainly lie; for that is made too evidently to ap. 
eatislaction, you have for these times no less pear, by their sLciiig him executed at Tybui*n, 
than four witnesses, that are Protestants of the | I am sorry to say, iiinuecntJy. 
church of England, wlio give you the same i rroni tiic :ird of August to the 26th, there is 
account. There are iti all no less in iiutnbor I not onr night but }Oii hear where he was; 
thap fourteen to this point; and whether you | And from the V6th of A'ugust to the 7th of 
will believe tliose fourteen to l>e wilfully per- j Scplomlier, you hear where he was, at tha 
jured, without evidence to the contrary,"is left j liorse>matcir, iipim the bowling-green, at Mr. 
to you; and if they do swear true, Outes that i llcvcningliam’s, Mr. Lowe’s, BIr. Gerrard’s, 
was yesterday found perjured, must be con- Mrs. frompton’s, Mr. Peiidrel’s, Mr.Gifford’s, 
dieted of iierjiiry again to-day ; Por in short, ! iiiul ISIrs, Harwell’s: And from the 7th to the 
the question is, Whether you will behove per- * t-ltb, save only one day, viz. the nth, you 
sons of credit, that have no stain upon their I have a particular account too ; and it dees not 
reputation ; or Oates, that upon plain evidence j ujipcnr l>y a rambling evidence, hut a faithful 
was found guilty of perjury yesterday ? I account is given of all the lime, save that 

When we come to Tixliall, we have no less ; eighth day : which shews the eauliun of the 
number that testify where, he was from day to | witnesses. And it cannot but be easily pre¬ 
day, and from night to night, to the 17lb. and sinned, ho was either af Ttvhall, or there¬ 
from the 17th to the 26tli. You have fifteen ahoiits ; because he was at W^olverliainpton 

witnesses more, all as direct and positive, as can the 7tli, coming to London the 9tli. How 

be in the world, swearing where he was from easy is it to niagine liiru there the 8th ; and 
time to time. It seems he carnc to Tixhall on the rather, because wliei*e lie was the 8lh is 

Thursday the 8th ; there he staid till Tburs- not riiatcriHl to tlie jioint in question before 

day following, and then he went to Holy- you, bin wlicre he was the Island 2nd? 

Well: ho lay the first night at Naiilwich; the | And, (renlfemcii, if in ca.se you had a mind 
next night at Holy-Well, at the sign of the to imagine, he was the eighth at London, it 
Star, a notorious inn there; he came to Chester must he by a strained imagination: for you 
on Thursday, and some of the company left must take "him to be at Woherhuiiipton the 
him there, but others came hack with him to 7th, and make him ride post to I^ioudou that 
Tixhall: who say he went away on Saturday night, and return po.st from London the 8th to 
morning, which happens to be the 17th. And . Tixhall to he ready there early in the morning 
thus you have a full account of him, quite from j upon the (itli, or take four days journey back 
the 3d to the 17tb, beyond all controversy, | again; or fUe you cannot give the least 
plainly proved by persons of undoubted credit, j countenance to any oilier imagination, but that 
And if uc were, where they say he was, from i he was about Tixhall the 8lli of September, 
the Sd to the 17th, how could Oates sw'ear | Well, at Tixhall you have him the 9th of 
true, that he took his leave of liiinliere in town, September ; and fruiii thence, yon have it tes-^ 
between the 8th and 12th ? tified by all the persons that came along with 

Now, let us come from the 17th to the 26tli, him all the way, that he lay one night at Co- 
and you have no less than fifteen witnesses, ventry, another at Banbury, a third at Agmon- 
four whereof arc Protestants ; which 1 urge desham: that he baited at Uxbridge the fourth 
not as a necessary qualification to be a witness, which was the IStli of September ; and came 
but to answer Oates’s objection, as though this to sir John Soiithcoat’s house that night, being 
was a popish design to destroy him. They Tliiirsday. He staid there Thursday night, 
have given you an account where he was from and Friday ; and upon Saturday the 14th of 
time to time, by convincing circumstances, September, sir John Soutbeoat’s man went 
which you have heard: particularly of one 'nJong with him to London, whither he rode 
day that he went to Litchfield, one of the wit- upon the hoi*se he sold Mr. Southcoat: the 
nesses went with him, ami a protestant witness man saw him at his lodging; and he says, they 
too tfikt came back w ith him again, and supped wondered when he came in, that he had staid 
with him at her father’s house. The ap^hecary so long. 

lelis you, the day that he saw bim was a wake- Aiiclwhen we return to the four witnesses 
day, which is a remarkable time in the coun- they begun with at first, who make all thb 
try. You are told of the funeral of one testimony to stand well together ; that he wenV 
woman’s nmtber, that made her stay away away the 3d of August, and was never in town 
from Monday till Tliursday; ofauothtr man's till the l4tlj of September; and every day, bul 
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the 8th of Se|)t«inber, ivbicli makes nothing to 
the business, is particularly spoke to: and he 
must be there tliat day too, except you will put 
him upon very hard service, to ride post to 
London and back again, in twenty four hours 
for no other reason, but only to commit a trea¬ 
son, that none ever found out, but Mr. Oates. 
Anil, 1 am sure, if he did, he took a great deal 
of pains, to a very little purpose. 

lientlemen, 1 have taken up much of your 
time, and detained you the longer in this matter, 
bttcause I cannot but say, with grief of heart, 
our nation was too long besotted; and of innocent 
blood there has been too much spilt, it is high 
time to have some account of it. It is a mercy 
we ought to bless Almighty God for, that we 
arc prevented from spilling more of innocent 
blood! God be blessed, our eyes are opened ; 
and let us have a care fur the future, that we 
be not so suddenly imposed upon by such pre¬ 
judices and jealousies, as we have reason to 
fear such villains have too much tilled our 
heads with of late. 

Gentlemen, it is imainihent upon you to try 
according to the evidence that has heen given 
wlielherthc (lefeiidaiUhc Guilty,or Not (iiiilty ? 
And it is inciimhent upon us that sit hen? as 
judges, to see the law cvecuted, as we will 
answer it at llie trllninal of the great jiidgt? ol' 
heaven and earth ; before wlioni we must ap¬ 
pear, and receive our trials at the great day. 
And God forbid, l)ut we should use oiir utmost 
endeavours, to itiHiel llic grealest vengeance, 
that the justice ot the nulnai (^an permit us to 
inllict upon sueli villains as these are; that 
have coiitrai;ted so iiiucli niisi hici' and re¬ 
proach upon us, and so much guilt upon them¬ 
selves. 

Gentlemen, I am sou*}, 1 say, I have kepi 
you so long. It IS a case id’ siicli iinporlnucc, 
tliail could not but say what 1 Inuedoiie ii hi. 
There may he other circumstances arising li oni 
the evidence, w'hich 1 may ha'e omitted ; but 
were very largely and fully spoken loliy Mr. 
J^olicitor.* Whatsoever has Aeen forgotten by 
him, or l>y me, 1 am sun*, hUI Ik' sudieienlly 
supplied by your observations; for I know you 
to be gcntleuieii of great know kdge and expe¬ 
rience 111 matters ol this nature. 

Then the Jury withdrew, to eonsider t]if?ir 
Verdict; and, alter half on hour’s recess, re¬ 
turned to the bar; and answering to their 
names, delivered in their Verdict, “ That tlie 
Defendant was Guilty of the l^crjiiry whereof 
he stood indicted.” Which being recorded, 
the Loi’d Chief Justice spoke to the gentlemen 
of the Jury to this effect. 

'L. C. J. Look ye, gentleiiien, beeanse lliere 
' lias been soitie notice tukeii to day, as then* was 
yesterday, eoncerniog the opinions ol' Judges, 
about verdicts that have been given, I would 
aay a word or two to you : not that I much 
«ttnnire the doing of it at any time ; nor would 
1 do it now, for your sakes; because I am sure 
you act according to your consciences, and 
•ffint aot tommendatioii: but because it may 


be necessary^ fur the satisfaction of some people 
that they should know our opinions a{>o in this 
matter; 1 must tell you, vou have givens 
verdict that becomes your honesty, integrity, 
and loyalty. And 1 lieclare, in the presenceof 
Almighty G(xi, the Searcher of Hearts, that 
had 1 been of the Jury, I must have given the 
same verdict. Gcutleinen it is an honest and 
just verdict that you have given ; and, by it, 
you have contributed, as much us in you lies, 
to vindicate the nation from the infamy it hae 
so long lain under. 

Just. For iny part, I think, if you 

had given any other verdict, you had found 
against plain demunstratiou ; the evidence was 
so full and clear. 

Just, liollmcay. The court is very^ w ell sa« 
tlstied with the verdict; and you have ac¬ 
quitted yourselves like worthy, ’lioiiest gentle¬ 
men. 

Just. Walcot. There is nothing can be said 
to the yonliei, hut I hut it is a just verdict, and 
according to the cvidenec. [And then Uie 
court arose.] 

Vic LuneCf 11 A/aii, 1685. 

This day Mr. Wallop moved, that in regard 
the (Jourt was pleased to give the Defendant 
time till Saturday next, to move in arrest of 
Judgment, upon the conviction on Friday last; 
they vyould please to give to the siiuie dav, to 
inovfc in arrest of Judgment, upon the convic¬ 
tion on Saturday : which the court granfe<k 
Hut afterwards, upon the motion ofiMr. At¬ 
torney-General, they onlercd, that a note of 
th^ cvcfptions to both indictinnits, should be 
sent to the king's counsel sonic days before 
Saturday. 

Die Suhbati, 16 Maii 1685. 

This day licing ap|M)iiited for the Dcfcndani 
to move what he could in Arriist of Jtidgincnt, 
upon the two convictions of IVrjury ; he was 
hroiighi by rule IVom llie prison, to tlie King’s 
IJencIi court. 

It. C. J. Mr. Attorney-General, have you 
any thing to move i 

All. iten. My lord, 1 proy yoiii jiidgniPiit 
upon Oates, who is convic:leiJ upon two In- 
dictineiits, for two notorious per)uric s. 

L. C. J. Who is counsel for Oates ? 

Aii^ Gen, Mr. Wallop moved for him. 

Jj. C. J. W hat is tiiat Mr. Wallop has ta 
say 

Oates. My lord, 1 ilesire I may speak ona 
word. It WHS 'J’bursday uight before my attor¬ 
ney could make an eiuL^f examining the re¬ 
cords ; sir Samuel Astry^nows it very well: 
then 1 sentJ^Ue rule to those gentleiiteti that 
w ere assigned to be my counsel; and the ex¬ 
ceptions were delivcretl in but yesterday. 1 pray 
1 rnayliave a day or two more, tbatiny counsel 
may be prepared to argue for me. 

L. C.J. We cannot do that; wegave you 
beyond the ordinary rules, in extending it until 
to- day. 

Att, Gen. 3Iy lord, he talks of exauiitong 
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tile records ; he had copies of them all this 
lonsf vacation. 

Oatts. My lord, iny nttorney will be ready 
to make oath, that he iinishcil tlie examining’ 
but on I'imrsday niglit. 

L. C. J. We do all know they were pleaded 
to the last term ; and you have had all this 
vacation to consider of them : and we have in¬ 
dulged you beyond the ordinary time. 

Oates. My lord, 1 desire but a day or two 
more. 

L. C. J. No, we cannot do it; we have 
done more already than we ordinarily do. Per¬ 
sons that are convicted, use to have but four 
days allowed them to move in arrest of judg¬ 
ment ; but you, instead ut having but four 
days after, hud eight. . 

Oates, li’yoiir lordship pleases to give me 
• time till Monday. 

L. C. J. 1 till you, we cannot do it. If 
Mr. Wallop have any thing to say for yon, wo 
will hear him ? 

Mr. Wallop. 1 have nothing to say. 

Att. Gen. Here are lour cxccjitions deli¬ 
vered to me last night, as made by M r. Wallop. 

L. C. J. But he says ho lius nothing to say. 
We know not whose these exceptions are. 

Gates. 1 do deliver in those exceptions, my 
lord, pray let them be read. 

L. C. J. Read them, sir Samuel Astry. 

Cl. ofC^^ Reads. Domiiius Ilex vitsus 
Oates. The Defendant’sExorpiions: 

1. That a witness sworn in the behalf of the 
king in a process of high-treason, cannot he 
punished for perjury by the king. 

g. That it does not appear, that the Indict¬ 
ments of Ireland, &c. fouud ill Middlesex, were 
legally transmitted into London; and conse¬ 
quently, all the proceedings thereupon were 

* corani non Judioo.* 

3. That the pt'rjuriesassigned, are in matters 
foreign to the issue. 

4. It is ‘ ResolutioSignnP in that part of the 
Indictment, that mentions u hat the defondunt 
swore; and in the perjury assigned, it is 

* Resolulio Signnnd’and It is no good as¬ 
signment of the perjur v. 

Just. If’iZ/i/ns. These are doughty excep¬ 
tions indeed. 

L. C. J. Mr. Aitoraey, what say you unto 
them ? 

Att. Gen. Truly, my lord, J think I need 
not say much to them. The first exception is 
a plain mistake of the indictment : for had 
Mr. Oates been indicted upon the statute, it 
had been something ; but at the common law', 
certainly he may b^rosceuted by the king, 
though lie was w itneVfor the king before. As 
tu the second, that it does not app^r Ireland’s 
indictment was well transmitted from Middle- 
seat to London ; that sure is well enough : for 
uRer it is recited, that they were so and so in¬ 
dicted, it does set forth, that the trials were 
bad upon records there depending before the 
cxmimissioners of Oyer and Terminer, and 
goal-deliveiy'; and it shall be taken,'that 
they were well brought before them. As to 
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the third exception, that the perjuries assigne^d 
are foreign to the iiiattcr in issue, that is not 
so ; for it is apparent, one of the indictments 
is ill the express point of the great treason 
cliarged against them, that is, the consult of 
the :24th of April. And as to the second in¬ 
dictment it appeared uiion the evidence, that 
there was a treasonable meeting sworn in 
August; and he sw'ore Ireland w'ns here in 
town in the lieginniiig of August, and in the 
beginning ot Seiilembcr. And then lor the 
luuilli matter, that he swore he saw them 
sign it; and the perjury assigned is, that he 
did not carry it to be signed; that receives a 
plain answer : for w'e alledge, he falsely and 
corruptly swore that he was present, and tliat 
lie earned the resolution to be signed, and he 
saw them sign the resolution. Now, in these 
two things we have laid the perjury ; 1. AVe 
say he was not there : and, He carried no 
such resolution to bo signed. Indeed, we do 
not say that he did not see it signed, nor we 
need not; for if he were not there, nor did 
carry it, he could not see them sign it. Tlicre 
is nothing in the except ions, my lord ; and 
therefore, I pray your jinlgiiieiit. 

L. C. J. is there uey boil^ <d’ counsel for 
Mr. Date's, that will say any tliiLg to these 
exccj»t!<ii s ? 

Oates. 1 prnv, my loni, that T may have 
liberty but till Monday, for my eouu.>el to 
prepare. 

L C. J. No, we cannot do it : iiidred, i) 
there had been ;n!]^ colour, or weight in tlu- 
exc^ptloiis, it might lia\<' been soiMctliiiig; 
though we have indulged ih this case alre.id'' , 
more than wx* used to do in cases oi ibis uatni c ; 
for it is known tO(*sei\ body, that know.; any” 
thing of the com sc and practice of the court, 
that after conviction, Uo more than four days 
are allowed to more in arrest of judgment. 
And being the piaetice of the court, it is the 
law of the court; and 1 am sure, as little 
favour ought to be shewn iu a case of perjury 
as in any case w lj|it,sorv er : but yet, ho\»ever, 
because lie shouiunot think that the cxfrciiiity 
of the law was aiincil at by the court in tins 
case, anrl he hindered iu hu» legal defence, the 
court did indulge him more lime than is usually 
granted in such cases now, as tor the excep¬ 
tions, certainly they a. every fiivolous. 

For the first, It would he admirable* doelrine 
indeed, in rase it should obtain, tlii:t if a man 
be a witness ill any case for the king, and for¬ 
swear himself, he should not Le prosecuted for 
peijury at the king's suit; for we know that 
no man can be proseciitorl for his life, (except it 
be in cases of appeal) but at the suit of the 
king ; and to lie sure, all prosecutions for trea¬ 
son must he at his suit. If the A witnesses 
come and forswear themselves, to take away 
men’s lives, and they should not he called in 
question for it, criminally, by the king; that 
were a tine way to sanctify the greatest vi\, 
lainy, and make the process of law to become 
an instrument of the most infamous cruelty in 
the world. I presuiuq, no gendeinan at the 
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I»ar uoiild think that an excrpliun lit to put his 
liand to. 

Then as 1o the srcoinl, That llin peijiiry is 
not assij^^ncd in points material to the issue, that 
is plainly otherwise ; for the time must needs 
hi* very material, because it was impossible 
that Mr. Ireland could be i^uilty ol ilie treason 
sworn atvainst him, at his chamlxM' in Russel- 
sired, between thi* ti(h and I'^lh of August, if 
lie were not in town Ireiween the ytli and ICrth 
o! An;i'usl; nor <*ould he ho prjvy to the trea¬ 
son sworn by Hedloe the latter end of Anpfust, 
t)r the hcj^inmiijr of Sejnembe.’, in llareourt’s 
<!haniber, if he were out ol Iovmi from the .'iid 
of Auirust till the 141 h of SeiXonil'^T ; and 
ihcrdore botii these poijurie.’> were in the 'very 
points in issiu*. 

And then tor the 2itli of April, which is the 
tnain per)ur\ of al! ; it is not laid in this in- 
tlietinenl, tiiat theie was no eonsiiU of the 
josnits ii|MJii tliat day : nor is there any notice 
taken, that there was no eonsnlt at iln- VVliito- 
JToise la^oni ; hut it sa\soii'y, ihatthitj? did 
swear, there was a consult ihe.f, and that he 
was present al it; and that h<‘ s iw ihe n j-oiu- 
tjon wriiteii*to»ui by if dr, i.j/i, ml.irc- 

incniher the nuuie : and tl; *t epf-n vie- 21th 
of Ajnil, he went v. Mh it f:>/.ii cl.a i/nei* to 
ehaiidu r, to have tiu in sii;’') it. td ihcn 

comes the iihlictmeiit, ai d a . ^ ^lerfury, 

* Uhinwera’ he wa‘* ii >t al l.jo W iite thirse 
tavern that day ; and I tl.i: ^ il is pu plain 
lie was not, I’or he v;{j‘> lie u ..1 Sr. On.ei^. 

"J’heii admiltiii'if^ ail thai mailer ah.mt the 
sit»'iiin;;' cd’ the re-uliitiMu I ) ht out ot d«)ors, a 
jdiiiu l>eij:iry is asM-j^neil a »d pihved. For il 
was iii(»sl projKii* for iheei la v il as tliey did ; 
and soil was in the ot’.u r jieinl too ; h.“ suoVe 
he caired llie r‘‘solu?i(>ii Iroui ehainiier to 
eliaiiiher, and sa'v it jj ::n“d. Now, say they, 
he did not rairy it iVoiii chamber to cluunher 
to he si^fed ; and if so, then he could mil see 
itsiffued; uiid it will all he well eiioi'i^h sure. 
And if any one |>art of the oath he sworeprov?>s 
false, that is sutlicient to iiiaiiitiMi tliis verdict ; 
and il is notoriously plain, itilKis lalselhrough- 
mn. 

And of this matter he now stands convicted, 
upon as full and plain an evidence as ever was 
Ifiven in any case in the w orld ; and I am 
sorry to tliiiik that any man, who is jruilty of 
Biich an offence, should continue so obstinate 
and hardened in villainy as ho appears to be. 

Rut 1 tl’.ink it not amiss for me to say some- 
tliiiii^ upon ibis occasion, lor llie batisfaetion ol 
some tliat bear me ; and for au example for 
tlu; future, '^f be crime whereof ibis man stands 
coiivieled is certainly a very In lnous one, ai- 
lended with such ilismal consMpif-nees that 
ensued iifioiiit, that I think no man e .n have a 
true ('liristinn spirit in him, hut he must hetJKi 
to melt with the consideratiou of the Gireai 
mischiefs his perjury has l>ron‘,*,ht upon Imnsrdf 
aial us: it has brought the i^nilt ol iimoc<.n1 
hUiod upon many ; to he sur? it hath upon his 
own head, and i pray (iod deliver all iiicii 
from having auy hand iu innocent hivod. 

VOL. X, 


And as the crime is great, so it is to hm 
known, that a pro|)ortionable punishnienl of 
that crime can scarce by our law, as it now 
stands, he inflicted upon him. Rut that you 
may see w^e have considered how to piinisli it, 
as such a crime doM deserve ; we have eon- 
biilted wilh all the Judges of Eiiglaiul, that if 
the law would allow it, he might have such a 
judi^-rnent for this heinous offence, as iniglitbo 
proper to terrify all others from committing th«» 
like again. For punishment is not intended 
only for the sake oi‘ the ofri?nder, to reward 
him aiTording to his deserts; hnt it has a 
prospect also of example and terror to all others, 
lhat they should take care how they offend in 
any siudi manner, and that is as con.sidcrahltf 
a pai t of the end of the law' as any other. 

Ocnilemen, it is known, that I»y llie old law# 
of England perjury was punished wilh death; 
il grew il little more moderate afterwards, not 
to make the crime the less, hut because of the 
ilangcr there might be of malice of some re¬ 
vengeful piu'sons, by endeavouring by perjury 
to convict others of perjury. But the*next step 
was emfuig out of the tongue, to shew that the 
law in all ages had an abhorrcncy of false 
oaths, and punlsbfxl that impious crime of per¬ 
jury with the most terrible punishments. 

Since that lime our ancestors have yet been 
niorc moderate, and have not extended the 
jiulgment to life and iiu*niher ; hut by the una- 
uimnus opinion of all the judges of England, 
uhi»m we purposely consulted with upon this 
occa.iion, it is conceived, thal by the law, crimes 
of this nature arc left to be punished according 
to the fliscretion of this court, so far as lhat tho 
judgmc'ist exJeud net jo life or iiicmluT. 

And I teil you t'lis, t itMitlemcn, the rather, 
lirei'iise, 1 observe our l«iw-books are more 
.sib-nt here, in regard the judgments for these 
OiTrnces arc not so solemnly and particularly 
entered up, ns they are in cases capital: Rut 
they are left more discretionary; because that 
crimes of tliis nature may be attended with 
particular circumstances eilher to aggravate, 
or Icsyen the punishment: And therefore the 
punishment might be distributed accordingly. 

And for lhat reason, (jentlemen, it is well 
known to us all, that that was the occasion of 
taking away the court of Star-Chamber, as tlm 
preamble ot‘ the act for taking it away does 
maniibst: That inasmuch as the authority, fur 
the correction of all offences whatlf^ver, was 
by the common law of this land originally 
fixed iu tho court of King’s-Reneb; and the 
proeccdiiig by inionnattun iu the Star-Cham¬ 
ber, when it inight he by process in this court, 
was inoked upon as a double way of vexation ; 
therefore tliat court is abolished, and the autho¬ 
rity of the King’s-Beuch court left entire. 
Arid it is notoriousiy known, how piiuisliments, 
of all sorts and kinds, were inflirted by the 
court of Slar-(’hamber for poijury, ami such 
like olfences, while that coiiii; wus up; and 
since that time, in Fo\'s case and others that 
you have heard of, it has been according to 
the discretion of tiiis court, piiuished^ us »•- 

4r 
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lerely as iLis court tbougrht fit, so as the sen¬ 
tence did not extend to life or member. 

Now I thon^lit it proper for iikj, not only 
for the sake of tlie case now before us, but also 
for your learning sake, to tell > 
resolution of all the judges (iV iMiiflaud, tipoii 
consideration of the pieec^cin^', of all the 
rules of law ; nliieh hsne been fully debated, 
snd cnnsi<lered of: And tin*, 1 declare, is their 
unanitiious opioion. 

If then this b,' so, and it is left to the discre¬ 
tion of llie court to iiifliet such puuislinient us 
they thinly fit: f.ir be it from lifts court at any ' 
time, as on the (yiie side to intiiet punishmeiit 
heavier than the crimes dcser\e, (no, we would 
rather use commiseration, than extraordinary 
and exorbitant severity ;) so, on the otlier side, 
to let go eiiraos so notorious and heinous us 
tlu'se, without the severest mark tltat can, by 
law, be put iijion them. >Vlien a person shall 
be convicted of such a foul and malicious per¬ 
jury as the defendant here is, 1 think it is im¬ 
possible fur this court, as the law now stands, 
to put a piinisliiiimt upon him any way pro- 
porliontihle to the, offence, that has drawn after 
It so many lionldi and dreadful consrcjneiice.-,: 
IVe (Jo therefore think lit to inflict an cxliu- 
p'ary piinishnifnt upon this vilhfinovjj peijured 
wreteh, to terrify (dlicrs for the future ; wliieli 
fc not my part lo pruuounec : iiiit what it is, 
my brother will tell yon. 

jilt. (lift. ]\!y lord, yon will l.c pleased to 
remember ilo le art t^vo Juilgmci.is. 

L. C. J. 'rkere are so, we know it >cry 
well, Wr. Afforncy. 

All.dui. That wliieli was tr-cd first, wiV'’ 
about the considt about l!je J !llt uf April; v*x 
desire that some particular mail; may be set 
upon that day. 

Then the Judges eoasultcd a little togethiM*, 
and Air. Justice W ilhiiis ptonounced the sen¬ 
tence thus: 

Just. Withins. Titus Oate'-J, you are convict¬ 
ed upon two Jiidictmeiits ihr iV.jury ; Isay-, 
forlbijury: 1 must repeat the woid twice, 
because ynu are doubly c^unieted ; one (;f the 
greatest oflcjiees our law lias et-gni/.,uiee 
of; it is so in its own natine: Ihit }our per¬ 
jury has all the agyravtili<n» that cun he 
thought ofto hei^liicn it. if a man kills ano¬ 
ther with his swoid, and there he fo;< thought 
malice case, he is to he hui:gerl for it: 

But when A man shall draw innocLUl Mood 
upon liiniself by a uiahcions, pri-sivi 
false oiitli, thi.ri' r, not oidy blood j j i.ln? c.'.se, 
hut ijkewi‘;o P‘‘rji.ry, *;<».£npt, inuliii^^is joj:* ■ 
jtiry j 1 kiio’.v noi i-o v | can «oy, but C .'b.o 
law IS (Ivfecii; o!.*ic}i ii oiu; In not to ho 
banged. For, if v,e cwii’Klcr those il:eaii!ul 
ciTccis whicli liavc f.d!o\ c.l up ni \onr per¬ 
jury, W'C niU 't eOi>;Iitde n.ir law <i' i’oclive: 

fire sucii, as no C hi iitiaii’., heo.ri cmj tolnk 
t»f, n.lhoiit hleediiig lor ib.u inuocMit blood 
w'hirh was shed by your oatii; and c c’y 
liot win,'** man helieVes, ami every honesl nmn 
t'vT. b« thanked, our uie 


now opened ; and indeed we must have been 
inciirauly blind, if they had not beei| opened, 
first by the contradictions, improbabiliiics, and 
impossibilities in your own testimony; but 
likew'ise by tiie positive, plain, direct, and lull 
proof of forty-seven witnesses lo one particular 
point; against whom you hud not ond word to 
object, but they were Papists and lloiiian Ca- 
liolies ; which is no olijeetion nt all: though, 
at the same time, it did appear, that nine or 
li*u of tlieui were Protestants of the cliurcli of 
Kiiglaiid. That was all you had to say ; you 
' had not one word lo justify yourself from that 
great and heinnus peijnry you were accused 
of. 1 hope, 1 have not becii thought a man of 
ill-nntiin'; and, 1 confess, notliing has been so 
great a regret to me in my place and station, 
as to give jiulgnu'nt, and pronounce the sen¬ 
tence of law' against my feUi»w-s\ilyects, my 
fellow-creatures: Ihil as to you, Air. Oates, i 
cannot say, my fellow-cliristjan. Vet, in this 
case, when 1 coiisid(T > our oflciice, and the dis¬ 
mal effects that have fidlowed upon it, 1 cannot 
say, 1 have ati\ remorse in giving judgment 
Li()on you. And Iheudore having told you my 
tho^i^ii'is sliintly about yonr crime, and how 
readily I promnmee >our sentence; I shall 
now declare tlie jiidginciit of the court upon 
you. And it is tl.is: 

*• Tile i'oert does order fin* a fine, 

PmI you pay luuu marks upon each 
*' ind'ciir.i at. 

*'■ 'vc^'niMv, 'i hat you he stript of all your 
i aniiiiii al lluhils. 

“ J iiir.ily, Tim Court does award, 'riiatyou 
“ do siaiid upon the J^illi.ry, and in tlio 
“ Pillory, here before W estmu.ster-liall 
“ gate, upon Aloiiday next, for an hour’s 
“ time, between llte houis of 10 and 12 ; 
“ vTitli a paper over your iu ad (w hieh y uu 
must first walk with round ahmit to all 
“ the Courts in VVf stminsler-hall) declar- 
ing yonr ciinic.*’ And that is upon the 
first iiniictmcnt. 

“ Fourthly, (on llie Second Indictment), 
“ npim Tuesday, you shall stand upon, 
** and in the Pillory, at tb.e Royal Kx- 
“ change in London, for the space of an 
“ hour, between the hours of twelve and 
“ two ; with the same inscription. 

“ Yon shall upon the next AVednesday be 
“ vvhijvped from Aldgate to Newgati'. 

“ Upon Friday, yon shall be whipped from 
“ Nev^gute to Tyburn, by the hands of 
“ the ctnnmon liangman.’* 

I But, Air. Oates, we cannot hut remember, 
j l!'i ic were several paiticniar limes you swore 
iaise about* and liiercfore, as annual com¬ 
memorations, that it may be known to all |)eo- 
p!o as long as you live, we have taken special 
eaio of you for an uiiiiual punishment. 

Upon the 21lh of April every year, as long 
ns you Jive, you are to stand upon tlVa 
“ Pillory, and in the Pillory, at Tyburn, 
'*just opposite to the gallows, Tor the 
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space of an hour, between the liours of 
“ ten and twelve. 

** You are to stand upon, and in the Pillory, 
here at ^Vestminster-hall jl^ate, eveiy 
9th of Ann-iisl, ill every year, so lonjf a-* 
“you live. And that h may bcknouii 
“ what \vc iniMii l>y it, Mis to r<'inp ni!iei*, 
“ what lie suore ahoiii ]Mr. Irclanirs In - 
“ in^ in town between the Llih and 1Q\\\ 
“ of August. 

“ You are to stand upon, and in the Pillory, 
“ at Charing-cross, on the lOlli of August, 
“ every year, during yfuir lite, fur an 
“ hour, hetuxvn ten and* tweUe. 

“The like o\er-against the 'Feinjile gale, 
“ upon the 1 Ith. 

“ And upon tlie 2:1 of S^^ptemhor, (nhich is 
“ another notorious iiine, wliieh you can- 
“ not but he renieinherM o1) \ou are to 
“ stand upon, and in (he Pillory, fir the 
“ space of one hum-, between twelve and 
“two, at the i toy id livcliange; and all 
“ this you are to do every year, ilnriiig' 
“ your life;* and to he eoininitted close 
“ prisoner, as long as you live.” 

This I pronounce to he the Jud gment of the 
Court upon you, for y^uir oji'euoes. And 1 
must tell yon plainly, if it had been in iiiy 
power to have can it'd ii fui't her, 1 should uuL 
iiave been unwilling to h'lvo given judgment 
of death upon yon; for, 1 ain sure, you de¬ 
serve it. 

L. C. J. Mr, Attorney, we vill lake care, 
that the Clerk sltail disiiiiguish the Judgments 
in the liiiitries. 

Then the I'risoncT was taken away. 


After the Revolution, Otftes applied to both 
Houses of Parliament for relief against these 
Jmighients ami the Vcnliel which had been 
obtained against iiim hy the duke of York ; 
(S(^ the Cass at p. of this Volume;) of 
which applications the lollowing parliciilurs 
aj>pcar in the JournaKs : 

March 28lh, 1600, Justice I)olben, one of 
the Justices of tlie Court ol King’s-Reiicli, 
hrougiit into the House of Lords tliree AV rits 
of Errors, Ilex verswi-Oates, Ilex wrsn.s Oates, 
Dux Klwrac’ versus Oates. On the 9tji ol' 
April, tlie House, upon reading tlie Petition of 
Titus Oates, praying a day may be appoinUnl 
iiir bearing counsel to argue upon his Writs 
of Error, ordered that counsel should he heard 

* It appears by the account in this Collec¬ 
tion of the 'frial oiTliehard Baxter, on the .SOlli 
of this same month of May, lolio, that Oates 
was then standing in the pillory in‘New ibi- 
lace-yard ; and in Narcissus Luttrell’s IMS. 
!^iet* Relation,'&c. it is said, under date An- 
ll^ust lull, 1688, “ Titus Oates stood in the 
pillory at Charing'cross, according to animal 
•UBtom.” 


on the 18th of that month, whereof Oate.s was 
to cause timely notice to be given U the At¬ 
torney Ocncra‘1. On that day tlie House ilid 
not sit, but on the 22d, an ‘order was made 
for hc.iring the Errors argued on the «6th, 
on ubich day is llic following eii^rv in the 
Journals: * 

I’his day being appointed for hearing 
counsel, to argue the mors in the writs of, 
error hroiiglit into this House by Titiis Oates, 
to reverse the Judgiiuiits givt*n against him 
ill the King’.s-hench ; Ivio at the suit of king 
(>h;irles the sectond ; and one, a judgment at 
the suit of the then duke of Y ork ; the counsel 
ol' M'itiis Oates appcareil, and were remly at 
the bar; but no counsel appeared on the 
king’s licbalf, to maiulain the Judgments 
ag-iinst liini ; 

Whereupon Thomas Rales, solicitor for 
Titns Oates, being sworn at (be bar, deposed, 
“ Tliai be had served several orders of this 
House made in this case upon l\Ir. Attorney 
(Tcncral, to give him notice tliut the trial was 
to he; and the last order on the 2Uh of this 
itistiml June, for liearingof the cause this day : 
and Yir. Attornc}'said to him, that hebelieied 
he could not come.” 

Then the House hoard the counsel of Titus 
Oates, to inaiiUiiin the errors assigned, and to 
make good their exceptions in point of law. 
Which ended ; the counsel for Titus Oates 
was called in ; and coininanded by tlie House, 
to set down in writing wliat argiiriients and 
exceptions tlioy bad tins day made against the 
Judgments, and deliver tFiem lo the J^ord 
Cliii'f Justice oi' the King’s Bench lo morrow 
morning. 

On the next day the Lord Chief Justice of 
the court of King’s Bench iicqnaiiited the 
House, 'I’hat the coiiiistl of Titus Outes had 
ileliveivd to him, in writing, tlie Exceptions 
they made yc.stcrday at the bar, lo tlic writs of 
error, between Titus Oiitrs and the king. 

IViiereiipuM it is unh'rcd, That sir Itichard 
Holloway and ^ir Francis Witbiu.s be, and are 
hereby, requited to attend this House on Sa¬ 
turday tlie Ai\\ of May next, to give llieir rea¬ 
sons or grounds for their judgment given 
against n’llus Oates in the court of King*^ 
Bench ; and that copies of the points insisted 
njion by the counsel of the said Titus Oates be 
heren iili sent, to be considered of by them ; 
and hereof they may not fail. 

On the ()tli of May the House order, that 
they will hear Holloway and Withinsto give 
their reasons or grounds for their Judgment 
given against Titus Oates to-morrow. This 
order was continued fioni time to time till liie 
2dth of May, when it was ordered, I’liat to¬ 
morrow the House take into consideration Ti¬ 
tus Oates’s three writs of error, and thatllullo- 
\vny and YVithins should attend. 

On the morrow a piiuted Paper was brought 
into the House of Lords, which was dis|usrsed 
abroad. Titus Oates being called in, was asked 
b V the Speaker, W lielher he did own this pa per f 
And lieausweivJ, He did own this paper. Tht 
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question beings put» Whether the paper owned 
this morning by Titus Oates, at the bar, shall 
be now read? Jt was resolved in the afiir- 
native. 

Then the said Paper was read, as follows: 

The Case of Titus Oates, D. D. humbly of¬ 
fered to the tender consideration or the 
Kigbt Honourable the Lords Spiritual and 
Temporal, and Commons, in parliament 
assembled. 

“ The said Titus Oates, in the year 1(578, 
discovered a horrid Popish conspiracy, for the 
destruction of the late kin^ Charles 2, bis pre¬ 
sent majesty (then piince of Orange,) aad the 
Protestant religion within these kingdoms; 
and proved it so fully, that several parliaments 
and courts of justice, before whom be gave his 
testimony, declared their belief of it, by public 
Totes, aiitl the condemnation of several of the 
conspirators, accused not only by him, hut by 
several other witnesses who had also a know¬ 
ledge of the said conspiracy. 

“ The -House of Lords, being sensible of the 
^reat service of Oates, gave him their tlianks 
in a most public manner ; and addressed king 
diaries tiie 2d, to grant his royal protection to 
the said Oates, and to give him a subsistence 
till the parliament i;onsi(lered of a reward suit- 
Me to ins great and public service to the king 
and kingdom ; and three sulttnii days of fast¬ 
ing were proclaimed, at the request of three 
successive parliaments, to implore God’s as¬ 
sistance in the full mid farther discovery of 
theTillainouK machinations of the Popish party. 

** The said Oates discovered the traiteroiis 
correspondence which Coleman held with IjO 
Chaise (confessor to the French king,) which 
gave both Houses of J’arliumeiit full satisfac¬ 
tion of the Popish plot; and other letters were 
produced by a pt rson of quality, by which the 
government was satisfied of the umler-liand 
flealing of a great minister of state at that time 
in order to procure a great sura of money, 
to put off the parliament. All which did still 
justify the said Oates, and verify the truth of 
Ibis discovery. 

** He appeared a witness at the Old Bailey, 
against iVhitebreaiI, Fenwick, Ireland, Picker¬ 
ing, and Grove, 17 Dec. 1678. Wbitebreadand 
Fenwick were not then tried ; but Pickering, 
Grove, and Ireland, were tried, against whom 
the evidence was so full and plain, that they 
were all three convicted upon the testimony 
of the said Oates and Mr. Bedloc, and were 
executed for High Treason. 

“ At the trial, two things were objected 
figainst Oates’s testimony : first, that he swore 
he was present at the consult held at London, 
April 24, 1678, when the Jesuits alledged he 
was not there, but at 8t. Omers; but, nothing 
being oflered in proof thereof, this objection 
was looked upon as vain and frivolous. 

•< The second objection was, That Oates 
•wore, Ireland was in town between tbe 8th 
and 13th of August 5 and they alledgcdi he 
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w'as out of town all August: to this Mr. Ire¬ 
land produced F.llenorand Anne Ireland, who 
testified, he set out for Staffordshire the .8d of 
August 1078; ope Harrison testified, he met 
Mr. Ireland on the 5th of August at 8t. Albans, 
and was in his company till the 16th in 8taf- 
fordsliire ; anil Mr. Giflbrd swore, he saw Mr. 
Ireland two days after St. Bartholomew’s day, 
and the f)tli of Scpioiidicr, in Staffordshire. 

In answer to wiihdi, Oafes proveil Ireland’s 
being in town great pail of August, by the 
te.stiiiiouy oi‘ Mr. Bedloe and one Sarah Paine 
late servant to the aforesaid Grove, who testi¬ 
fied, she saw Mr. IiTland about the 12tli of Au¬ 
gust at his own door in liussell 8treet; wlierc- 
iipoii the jury found Ireland guilty, and the 
lord chief justice Serogs told them, * They had 
‘ done like houcst gentlemen altd good Pro- 
‘ testarits.’ 

“ Oates appeared at tlic Old Bailey, 13th 
Jiiiir, 1679, when U liitebread, Fenwick, Har- 
coiirt, and Turner, (all Jesuits and Priests) were 
tried for the same conspiracy; and the same 
objections ^vere made to Oates’s evidence then, 
as at the former trial; videlicet, Tiiat Oates 
was not in town at the consult, 24th April, 
1678; nor Ireland in tnw'n between the said 
8tli and 12th of August, nor the 2d of Septem¬ 
ber following. 

“ For making good tbe first objection, tbey 
produced a great iiiiiiilier of boys from St. 
Oiner’s, as Martin llilsicy, Parry Doddiiiglon, 
(fifford Palmer, Cox Billing, Towuely Fall, 
John Hall theOolh'ge butler, Cooke a tuylor 
of tlic (Joilegc^, and a Lay brother of the Jesuits ; 
these ail i(‘stiii€.'d, that Oates wusatSt. Omcr’s 
all April and May; hut the evidence was so 
ridiculous, and the witnesses appearing to be 
managed and suborned, llie couii: and jury set 
no value upon their testimony: but, that the 
falsehood of their tMtimooy might appear; to 
pnivc that Oates \%s in town, the counsel for 
the king produced Mr. Walker an aged mi¬ 
nister of tiie ciiurcJi of Eiiglarul, Sarah Ives, 
Mrs. Mayo, Mr. Page, sir Richard Barker, 
John Butler, William Smith, and one Mr. 
Clay a Romish pnest, who were all positive as 
to Oates’s lieiiig in town, except sir Richard 
Barker, and he tesiitied what his servants 
Page and Butler had told him ; which gave 
gri'at satisfaction tu the court and jury, and so 
Oates was set right ns to that point: but as to 
the second objection, which was, that Ireland 
was out of town all August, and therefore that 
Oates was false in that particular; they pro¬ 
duced several witnesses out of Staffordshire, 
to prove Ireland there: the lady Southcot tes¬ 
tified, That she saw him from the 5tli of Au¬ 
gust to the l6th; and sir John from August 
5th till August 9tli; and Mr. Edward South- 
cut from August 3i'd till August loth ; aud 
Mrs. Harwell and her daughter, who say, they 
saw him on August 17th; but this came uot 
within the compass of tlic time assigned Iw 
Oates. Against these, Mr. Bedloe’s testimony 
and Saroli Paine. And some time after this 
trial, id came Mr. JeiinisoD, who testifies, That 
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lie saw Mr. Ireland in August at l^ondon ; all 
which overthrows the testimony of Mrs. El- 
lerior Ireland and Mrs. Anne Ireland, and the 
three Southcots, all Papists, and relations of 
Mr. Ireland. The testimony of 8arah Paine 
was so innocent, and without any manner of 
cunning, that the court and jury set a great 
value upon her evidence. Thus was that ob¬ 
jection then answered. 

“ Upon the 14th of June, 1679, at the trial 
of Mr. Langhorne, Oates appeared at the Old 
Bailey, where^he St. Omer witnesses ap¬ 
peared again upon that point of time and place; 
and the court obseiTed, * that they were 

* mended in testimony, and had improved 

* themselves;’ but the witnesses jiniduccd 
agaiust these boys w'ere so plain in their tes¬ 
timony, that the 8t. Omer toys were not be¬ 
lieved in this point at all. 

The duke of York, having a great in-. 
fluence upon king Charles 2, as also several 
others or the I’opish parly, did prevail upon 
him to suffer the said Oates to be indicted for 
peijury, in two several indictments, 6 or 7 
years after he had given his testimony con¬ 
cerning the Popish Plot; and brought the 
same to trial on the 8tli and 9th of May, 1686, 
in the reign of king James 2 ; and produced 
the same witnesses, with the addition of some 
others, but all Papists and bred up at St. 
Oiner’s, excepting one, who had his education 
at St. Omer’s; he was turned Protestant as he 
pretended, and was made a minister of the 
church of England by the bislmp of St. Asaph. 
To these wiUiesses Oates produced two, Mrs. 
Mayo and John Butler, who were positive 
as to his being in town in the toginningof May, 
and one Page and Mr. Walker the minister (the 
latter being aged above 80 years old), through 
the long distance of time, could not be so posi • 
tive as to the year ; and Poge could not be po¬ 
sitive, both being in fear, by reason of the lord 
chief justice Jefferies browbeating Oates’s wit¬ 
nesses, as several honourable peers of this 
House caD»<estify. The counsel perverting tlie 
testimony, and the lord Jefferies appearing so 
imicli Oates’s enemy, and no counsel daring to 
appear for Oates, he was found guilty of perjury 
upon the first indictment, which did relate to Uis 
toingintown in April and May, 1678. 

“ Upon the 9th of May, 1685, Oates was 
tried u|K>n a second indictment of perjury; 
wherein it was alledgcd, I'hat Ireland was not 
in town between the 8th and 12th of August, as 
Oates had sworn it 6 or 7 years tofore; for 
which wore produced Mrs. Anne Ireland and 
her mother Mrs. Ellenor Ireland, who were 
very positive to Mr. Ireland’s going out of 
town, August l.‘Uh, 1678 ; hut a third uiiiicss 
being called, did plainly contradict their evi¬ 
dence, and her name was Duddlc, winch was 
observed by the court; then one Mrs. Uuino 
was culled, another Papist, and the lord A^lou ; 
tpit he could nut be positive, but only as to Jic 
two days he first saw Mr. Ireland ; but sir 
Edward 8outhcot was positive from the 3d to 
tho 16th of August; and several other wiu 


nesses were produced; but they coming not 
within the compass of time alledged by Oatesi 
they alre here omitted. % 

The distance of time being such, that 
many of Oates’s witnesses were dead; as air 
Richard Barker and his brother Mr. Barker^ 
Doctor Tongue, Mr. Bedloe, Sarah Payne, 
Sarah Ives, uiliiam Smith, and Mr. Walker 
the minister, are dead ; Mr. J^pnison was forced 
to tly into llolland, tor fear of being prose¬ 
cuted ; so that Oates, by reason of the death of 
Sarah Payne and Mr. Bedloe, and the goinp of 
Mr. Jenison into Holland, had not the toneiit of 
their testimony, and was convicted of the second 
indictment for peijury. 

The aforesaid indictments he hath removed 
into the Lords House, by writ of error; and if it 
he the pleasure of this honourable House to 
examine into the merits of the cause, lie can 
produce three witnesses yet alive, that will jus¬ 
tify his being in town, at the time the St. Oilier 
witnesses swore him to be out of town; and he 
can produce Mr. Jennison, that can prove that 
Ireland was in town in August, 1678, which 
contradicts all the Staffordshire witnesses. And 
the said Oates humbly conceives, that the lesli- 
mony of Sarah Payne and Mr. Bedloe may be 
used on his behalf, though they arc dead; and 
also the testimony of those w'ho are dead, that 
have proved him the said Oates to have been 
in town, against the impudent perjuries of the 
St. Omer witnesses, who swore him out of iow'n 
April and May, 1678. 

The Papists themselves having justified 
Oates’s testimoni^, by their open and avowed 
violation of our laws, liberties, and religion, and 
eveeutiiig those tlimgs in the reign of the late 
king, which he did discover them to have beett 
contriving in the reign'of king Charles 2d, 
which was the sum and substance of his testi¬ 
mony ; he hopes the repulation of St. Oiner’a 
witnesses, who were hnlied with plai.es and 
offices it! the army, and had sums of money 
aiven to them, shall not prevail w'ltli this [louse 
from setting aside the Judgments brought 
before your lordships. 

“ All which is humbly ofiered to the consi¬ 
deration of your gtfod lorclslii|ts and your 
honours of the House of Commons, whether he 
ought to have uiidorgone such a villainous 
judgment, or Imhui found guilty of the aforesaid 
two iudictments.” 

After a long debate, the question propounded 
was, “ Whether this PaptM*, ow ned by Titus 
Oates this day, doth contain matter tending to 
the breach of the Privilege of this llmisei’” A 
|)revious question was put, “ W^liether this 
qi(t>stion shall lie (now) put i’” It was resoh ed 
in the afHrmutive. 

Then the main question was put “ IVhether 
this Paper, owned by Titus O itew this morn¬ 
ing, doth i:ontuin matter tending to the brcacli 
of’the privilege of this House:”* It was resolved 
in the afilrniatire. 

Leave w'^as given to such lords as w'ould, to 
e'.iter tlicir dissents; and accordingly these 



lSt3] STATE TRIALS, 1 Jamss II. 

Jordifoilowiiicf do enter tbeir dissents', in these 
masons ensuing: 

V We whose names ure underwritten, haring 
Seen present at this debate of the matter nien- 
tioned in the rote above written, concerning a 
printed Paper owned by Titus Oates; and the 
question being, Whetlier ttie same doth con¬ 
tain matter in it w'liicli is a breach of the pri¬ 
vilege ol this House? Which was resolved in 
the affirmative, Wc do dissent from and pro¬ 
test against the said \ote, for the reasons fol¬ 
lowing : 

1 . “ For that the matter resolved to be a 
breach of the privilege of this House is not 
piaioly and distinctly oxpressiMl in tiiesaid vote, 
as we humbly conceive it ought to he; nor 
doth it appear therein what particular privilege 
of this House is broken hy any matter contained 
in the said Paper; and that thercl'ore this vote 
can be of no use, to support any |)rivilege of 
this House, or prevent the brcacli of any of them 
for the future. 

2 . “ Because the said vole may tend to the 
disunion of both Houses, which, wc htinibly 
conedve, may prove of dangerous consequence 
to the king and kingdom ; we apprehending 
the whole drift of the said Paper to be, in order 
to have relief in a legislative way ; and ac¬ 
cordingly the case and p>raycr is directed to 
both Houses. 

3. Because this day being ai>pointcd, by 
order of this House, to have the ojiinion of the 
judges on the writ of error in the ruse of tin* 
said Titus Oates ; and the said judges attend¬ 
ing areordingly; we did Ihink it proper that 
tins honourable House wovhl have heard their 
opinion ill the said cause; and ihernipon have 
(acrr.nliiig to the usual course of other courts 
of judicature in such rases), proceeded to sen¬ 
tence before the taking' into considiTniion the 
eaid Puper introduced but this morning into the 
house — Bolton, Macleslield, Stamford, P. 
Whartoo, Cornwallis, Sytincy.’* 

Next, the two orders for the commitment of 
Titus Oates were read. An») the question 
being put, “ Whether this House agrees to 
these orders?’* It was resolved in the af¬ 
firmative. 

The said Orders follow: 

“ Ordered, by ibe Lords spiritual and tem¬ 
poral in parliament assembled, That the gen¬ 
tleman ush«T of the black ml attending this 
House, his deputy or deputies, ilo forthwith 
convey Titus Oates in safe custoily to the 
|)rison of the King’s Bench, there to remain 
during the pleasure of this House, for publish- 
.ihg and owning a pvinteil i’aper, containing 
matter in it vvbich is a breach of the privilege 
of tills House. 

Ordered, by the JiOrds spiritual and tem¬ 
poral iu parliament assembled, that Titus 
Oates be, and is hereby, committed to the 
Marshal of the Marshalsea of the King’s 
Bench, there to remain during the pleasure of 
Ibis House, for publishing and owning a printed 
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Paper containing matter in it, which is a breach 
of the privilege of this house; and that the 
Marshal of the Marshalsea do detain him ac¬ 
cordingly.’* 

On the 28tl:, Oates presented to the House 
of Lords the following Petition : 

“ To the right honourable the Lords spiritual 
and temporal in the high court of parlia¬ 
ment assembled. The most humble 
Petition of I'itus Oates, H.D. 

“ Sheweth ; That your petitioner’s extraor¬ 
dinary punishments and trouble liave been so 
heavy upon your petitioner, that it is u great 
mercy of Hod that he is not deprived of his 
senses; and your petitioner ever had so great 
a veneration for your lordships, and ever vvas 
so tar ironi saying or doing any thing wittingly 
which might in the least interfere with the 
rights and privileges of this honourable house, 
that, if any thing be inserted in his case or 
petition which ollends your lordships, it pro¬ 
ceeds irom ignorance or inadvertency 5 and 
humbly begs your lonlsliips’ pardon. 

“ Yoiir jictitioncr llierefore liumhly prays 
your lordship-^', in your lordships’ great wis¬ 
doms and compassion, to discharge him from 
his confinement, being much uftlicled to lie 
under your lordships’displeasure upon this or 
any aceouiit whatsoever. —Titcs Oati:s.’* 

Tlie iiuiise, uiion this, Ordered, ’J'hat Titus 
Oates should be brought to the bar, to make 
Jiis submission to tliis iiotise. And Thai the 
iMarslial of the Marshalsea of the King’s Bench 
do forthw ith bring 'filus Oates, now in liis 
custody, to the har of this House. 

On the 30th Titus Oates was lirought to the 
bar; and having kneeled, was told, “ There 
were exceptions taken at his stiliiig himselt 
D. JJ. ill Ins petition.” lie said, “ That he 
is Doctor of Divinity, ami had his Degree at 
Salamanca in Spain.” Then he was com- , 
maiided to withdraw. Tlic House, U|)on eoii- 
sideratioD, culled him to the bar again. And 
he was told, “ That the House required him to 
strike out the two D. D. in his petition.” Ho 
said, “ he could not do it out of conscience.” 

Upon this, it is Ordereil, That Titus Oates 
he, and is hereby, remanded to the custody of 
the marshal of the King’s Bench. Thai to-¬ 
morrow at twelve of the clock this House will 
lake into cousideration Titus Oates’s three writs 
of error dc|»ending in this House; at vvhieli 
time all the Judges are to be present. That sir 
KichanI Holloway and air Francis Withins do 
attend this House to-morrow at twelve o’clock, 
upon the occasion of Titus Oates’s cases upon 
the three writs of error de|)ending in this House. 

On the next day the L^rdsiiaving heard the 
opinion of all the judges concerning the ille-r 
gality of the two judgmehts against Titus 
Oates, u|)on the point of perjury ; for which 
he hath brought his writs of error into tb^ 
House, to have them reversed : 

The House upon consideration, and after 
long debate, bad this main question proposed, 

8 
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Whether to reverse the two judgments given 
below against I'itiis Oates, in relation to the 
two perjuries ? ^J'he previous question was put, 
WhctlitT this question shall be now put? It 
was resolved in tlieaiiinEKitive. Then the main 
question was put. Whether to reverse tile two 
judgments given below against Titus Oates, in 
relation to the two ptM'juries? It was resolved 
iu the negative. 

Leave w'as given to such lords as will, to 
enter'their dissents; and accordingly these 
lords following d(» enter their dissents, in these 
reasons ensuing: 

1. For that the king’s bench, being a tern* 
poral court, made it part of the judgment, that 
Titus Oates, being a clerk, should for his said 
perjuries, be divested of his canonical and 
nieslly habit, and to continue divested all his 
ife; which is a matter wholly out of their 
power, belonging to the ecclesiastical courts 
only. 

“ 2. For that the said judgments are har- 
harous, inhuman, and unchristian; and there 
is no precedents to w'arrant the ]>finishrnents 
of whipping and committing lo prison ior life, 
for the crime of perjury ; which yet were but 
part of the piiiiisliinents inllicted upon him. 

“ 3. For that the particular matters upon 
which the indictments were found, were the 
points objected against Mr. Titus Oates’s tes¬ 
timony in several of the trials, in which he w'as 
allowed to he a good and credible witness, 
though testified against him by most of the 
same persons, who witnessed against him upon 
those indictments. 

4. “ For that this will he an circouFagc- 
ment and allow:r!iee for giving the like cruel, 
barbarous, and illegal judgments hereafter, 
unless this judgment he reversed. 

.'i. “ Because sir John Holt, sir ITcMiry Pol 
lexfen, the tw'o chief justices, and sir Ko!>ert 
Atkins chief baron, whth six judges more (be¬ 
ing all that were then present), Ihr these and 
many other reasons, tlid, before us, solemnly 
cieli\er their opinions, and unanimously declare, 
That the said judgements were contrary to 
law and ancient practice, and therefore errone¬ 
ous, and ought lo he reversed. 

G. “ Because it is contrary to the declara¬ 
tion on the twelfth of Fehriiavy last, which was 
ordered by the Lords Spiritual and Temporal 
and Commons then a-seinhled, and by their 
declaration engrossed in parchment, and en¬ 
rolled among the records of parliament; and 
recorded in chancery ; whereby it doth appear, 
that excessive hail "ought not to be required, 
nor excessive fines imposeil, nor criu‘1 nor iin- 

■siial punishments indicted.-Bolton, 

Macclesfield, J. Jtridgewatcr, Stamford, 
Oxford, Bolingbrooke, Batlie, Herbert, 
Grey, Vaughan, Newport, Cornwallis, U. 

* Eure, P. barton.” 

Whereas, by virtue of their Majesty’s writ 
of error, returiiable into the House of Peers in 
parliaoieut assembled, a record of the court of 


Ring’s Bench was brought into this court, om 
the fourth of April, IGOP, with a transcrift 
thereof, wherein judgment is entered, for and 
on the behalf of the late king James the Sad^ 
aguins^ Titus Oates'clerk, upon a judgment 
for peijury ; upon which writ of errors being 
assigned by tbe said Titus Outes, and issue 
joined by sir Henry Polcxphen their Majesties’ 
Attorney General: and after liearing counsel 
for the saitl Titus Oates, (no counsel appearing 
for their Majesties) on the ^Gth of April last 
past: 

After due consideration liad of what was 
ofloreil by counsel thereupon, it is this day 
ordered aiid acljudged, by the Lords Spiritual 
and Temporal in parliament assembled, Thai 
the said Judgment given on bis late Majesty’s 
behalf against the said 'Fitus Oates be, and is 
hereby, aflirmed; and that tlic transcript of tbe 
said record, wherein Judgment is entered as« 
aforesaid, be remitted. 

The Tenor of which Judgment follows, to 
be aftixed to the record, to he sent back: 

* Postca, scilicet, 4® Die Aprilis, Anno Reg- 
‘ ni Domini U iiri et Dominte Marios*, nuna 
‘ Uegis et Ileginie Aiigliir, &c. Primo, Tran- 
*• script. Record, et Process, prsed. inter Parted 

* pi'Ged. cum omnibus ea tangen. Pretextii cii» 
‘jusdam Brevis de Frrore corrigend. perpre- 

* fat. Tilum Oates in priemiss. prosecut. diclo 
‘ Domino Regi et Reginee, in praesenti Parlia- 

* mento, a pried. Cur. dicti Domini Regis et 
^ Dnmitia! Regnue hie transmiss. fuit; pried. 

‘ 'J''itu.s, in eatlem Curia Parliamenti compa- 
^ rciiS, diversasCau^as et Materiaspro Errori- 
‘ bus in Record, et Process, jirapd. pro Revo- 
^ catione et Adiiullatioiie Judicii pned. assig- 
‘ navit; ct postea, scilicet, 31" Die Maii, 

^ Anno diet. Domini Regis et Dominie Regiusi 

* suprtedict. in prteseiiti Curia Parliamenti 
^ pried’ visis et per Curiam ibidem diligenter 
‘ exaininat. et plenius intellect, tarn Record, 
^et Process, pned. ac Judicio super eisdem 

* reddit. quam pned. Error. su[)erius assignat. 

* pro eo quod videtuv Cur. Parliamenti prsd. 

< quod Record, ill. in nullo vitiosum autuefec- 
‘ tiv. existic, et quod in Rccordo ill. in nullo 

* fuit Errat. tdeo adtiinc et ibiilem considera- 

* turn est per eandem Cur. Parliameti prsd. 
^qiiodJudic. pned. in omnibus affirmetur, et 
‘ in omni suo Roborc stet et Elfeetu.’ 

Whereas, by virtue of their majesties writ of 
error, reUirnnulc into tlie House of Peers in 
parliament assenihlecl, a Record of the court of 
King’s Bench was brought into this court, on 
the 4th day of April, IG8P, with the transcript 
thereof, wlicrei 11 judgment is entered, for and 
nu 1 he behalf of the late king James the 2nd, 
aj^ainst Titus Oates clerk, upon a judgment 
I'or perjury ; upon which writ, errors being as¬ 
signed by the said Tilus Oates, and issue 
joined by Henry I’ollexfeii their majesties At¬ 
torney General; and after hearing counsel for ' 
the said Titus Oates, (no counsel appearing for ‘ 
their majesties) on the 26th of April last past. 
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* 

After dtte coDsiderattoa bed of what was of¬ 
fered by coonsel therenpon, it is this day or- 
dei'od, by the Lords Spiritual and Temporal in 
{ivliament assembled, That the said judgment 
^Ven on his late majesty’s behalf ag^st the 
said Titus Oates be, and is hereby, affirmed ; 
find that the transcript of the said record, 
tvherein judgment is dbtered as aforesaid, be 
ircnitUed. 

The Tenor of which Judgment, to be affixed 
io the Record to be sent back, follows: 

“ Postea, scilicet, 4** DieAprilis, Anno Reg- 

* ni Domini Gulielmi et Doininee Marioe, nunc 

* Itegis e' Rcgiiiffi Anglifc, &c. Primo, Tran- 

* senpt. Record, et process, pned. cum omni- 

* bus ea tangen. Preetextu cujnsdam Brevis de 

* Error, conrigen. per prsefat. Titum Oates in 

* pnsmiss. prosecut. dicto Domino Regi et Re- 

* ginic. in pnesenti Parliamcnto, a prsdicta 
. * Curia dicti Domini Regis et Regime, hie 

* transmiss. fuit; proed. Titus, in eadem Cur. 

* Parliamenti coniparens, diversas Causas et 
^ Materias pro Errorihus in Record, ct Process. 

* prmd. pro Revocatione et Adnullationc Jii- 
‘ dicii pned. ^signavit; et postea, scilicet, 31® 

* Die Mail, Mino dicti Domini Regis et Domi- 
^ no: Regime siipradict. in proesenti Curia Par- 

* liamcmi pried, visis et per Cur. ibidem dili- 

* genter examinatis ct plenius intellcctis, tam 

* Record, et Process. pi*»d. ac Judicio super 
‘ eisdein redilit. (jiiam pried. Error, superitis 

* assign, pro eo quod videtur Curitn Parlin- 
^ nienti prietl. quod Record, illiid in nullo vi- 

< tiosiim aut detectiviim oxistit, et quod in Re- 

* cofd. illo in nullo fuit Errati deo ad tunc ct 

< ibidem consideratum est pcM* eandem Curiam 
‘ Parliamenti pned. quod Judic. pra^d. in oni- 
*• nibus aflirmetur, et in oiriui suo llohore sict 
‘ et Effectu.’' 

On the 3d of June leave was given for the 
bringing in a bill to secure persons from the 
prejudices which may come hy the oaths of 
Titus Oates but of this bill 1 find nothing fur- 
' tlier in the Journal. On ihevsaroeday after bear¬ 
ing counsel at the bar, to argue errors assigned 
by Titus Oates, upon a Writ of Error brought 
into this House, from the Court of King’s- 
bench, the 4tb day of April last past, to whieh 
James duke of Albany, afterwards late king of 
England, &c. was defendant, upon an action of 
Ifcandalum Magnatum: 

After due consideration had of what was of- 
^ed by oonnsel thereupon, the Lords Spiritual 
and lemporal in parliament assembled do 
order and adjudge. That the said Judgment, 
gjiven against I'itus Oates aforesaid, s^l be, 
and is hereby, reversed. 

The Tenor of wliich Judgment, to be affixed 
to the Record, follows: 

* Et Postea, scilicet, duarto Die Aprilis, 

* Anno Regni Domini Guii’mi et Domiusc 

^ Regis' et Reginsa Angl. &c. Primo, 

^^Vranscript. Record, et Process. proMl. cum 

Omnibus ea tangen. Piwtexto cojusdam Bre- 

* vis diet. Domini Regia ot Regiofe, do Error 


* corrigend. per pricfiit. Titum Oates in Prie- 

* miss, prosecut. Domino Regi rt Dominm 

< Regpnte, in pneseiitiParliamento apud Westm. 

* a pned. Curia diet. Domini Regis et Domines 

< Return hie transmiss. fuit; proedict. Tytus 

* OaSb, in projiria persona sna in eadem Cur. 
Parliamenti comparens, diversas Causas et 

' Materias pro Error, jiro Revocatione et Ad- 

* uullatiuQc Judicii pricdict. piacit. ad quod diet. 

* Doraiuus Rex et Domiua Kegiini per llemic. 

* Polexpheii Mil. Atiornat. siiuiii General. 

< comparen. placitavit quod noc in Record. 

* et process. ]iriFd. ncc in redditione Judicii 
‘ pitt'd. in ullo est Errat.; et postf^i, scilicet, 

* 1® Die Jiiiiii, Anno Regni diet. Domini ei 
‘ Domino*. Gulid. ei Mariic Primo siipradict. 

in prtud. Cur. Parliament. ]woh 1. dicturum 

* Domini R^is et Dominie Reginee nunc, 

* visis ot per Cur. ibidem diligentor ewiminotis 
<ct plenius intellectis tam Record, et Process. 

* pnM. ac Judic. siijier eisdem reddit. qtiam 

* prmd. CBUsis et Materiis pro Erroribus siiperins 
^ assignat, et uliegat. matiiraque Delilierationc 
‘ inde babita, coiiHidcratum est per Cur. pned. 

* Parliamen. quotl Judicium pned. rovocetur, 

* adnulletur, et penitus pro nullo baboatur.’ 

Ou the 6th of June, the House having mov¬ 
ed, ** That an Address might he pieseiited to 
their majesties, from this House, that they 
would be pleased to pardon I'itus Oates, and 
discharge tiiiufroni tlu> vcinainiug puulslunrnlii 
lie is lialde to undergo, from the twojudgiiieuts 
of perjury against him in the court of King’s- 
Bencii,” 

The Lord President, the carl of Bridgewater, 
earl of Macclesfield, carl of Nollingham, bishop 
of St. Asaph, bisliojiof Suninijord "IVbarton, 
and lonl Godolphin, were-appointed forthwith 
to draw an Address to this etiect, and report it 
to the House. 

The Lonl President reported the form of an 
Address, which was as follows : 

« To the King and Queen’s most excellent 
Majesties. 

“ We, the Lords Spiritual and Tcrajioral in 
Parliament assembled, do make it our humble 
request to your Majesties, Tliat whereas Tims 
Oates, clerk, liath alreaily received a severe pu¬ 
nishment for the perjury whereof he hath been 
formerly convicted, and that some oV the said 
punishments will lie still continued uiioti him, 
unless they shall be remitted hy your Majesties 
gracious pardon : 

“ Your iitajestirs will be graciously 4 jlaased 
to grant your pardon to -the said Titus Oates, to 
discharge him from the rcinuiiiing pait of 
those punishmeuts, which he will otherwise 
be liable to undergo.” 

. This Address was read, and agreed to. 

Ordered, hy thg Lords Hpiritual and Tem¬ 
poral in Parliament assembled, That the Lord 
President, the Lord Great Chamberlain, ami 
the carl of Nottingham, do attend their Ma¬ 
jesties, with the Address of this House cea* 
ccruiug Titus Oates, 
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On the next day the Lord President report¬ 
ed that the Lords had attended the king* with 
the Address, and that his majesty had given 
order lor issuing out his Pardon as desired. 

On the nth of June, the House of Com¬ 
mons came to this resolution : 

** Resolved, That the prosecution of Titus 
Oates, upon two indictments for perjury in 
** the court of Kiiig’s-bencb, was a design to 
stifle the Popish plot, and that the verdicts 
** given thereupon were corrupt; and tlie 
judgments given thereupon were cruel and 
“ illegal.” 

On the 2d of July, A bill was brought into 
the House of Commons to reverse the two 
judgments against Oates, it was passed and car¬ 
ried up to the Lords on thedtii, on which day it 
was there read a first time, hut it was mrver 
passed into an act, the Lords having made 
some amendments in it which they would hot 
relinquish, and to wliicli the Commons would 
not agree, notwithstanding different conferences 
between the two Houses res|)ecting them. 
For an account of the proceedings in parlia¬ 
ment, respecting this ilill. See the fifth Vol. 
of Cobbett’s Pari. Hist. p. 289, 886. 

“ Upon the w'hole matter,” says Ralph, 
“ Oates, by the dint of the struggle, made a 
shift to obtain, 1. An address from the parlia¬ 


ment to the kihg, reauiring that his majesty 
would be graciously pleased to grant him bis 
pardon: 2. The king’s pardon in coasequencs 
of that acldress: and, 3. A pension of 5l. a 
week in lieu of the several pensions formerly 
granted him by king Charles of 624/. 60/. and 
200/. per ann. wbicn he had been deprived of. 
and which he bad now again applied for, and 
expected to be restored to.” 

Sir John Reresby, under date December 26. 
1680, says, ** 1 dined with that excellent man 
Dr. Gunning, bishop of Ely. The famous Dr. 
Oates was of the company at table, and flushed 
with the thoughts of running down the duka 
of York, e.\prcssed himself of his highness 
and his family, in terms that bespoke hint 
a fool and something worse; nor contented 
with this, but he must rail at the queen, hie 
mother, and her present majesty. In this 
strain did he hurry on, while no soul dared to 
oppose him, fur fear of being made a party of 
the Plot; till, no longer able to bear with the 
insolence of the man, I took him to tusk to 
such purpose, that he flung out of the room 
with some heat. Tiic bishop told me that such 
was the general drift of his discourse; that he 
had sometimes checked him for the indecency 
of his talk, but that finding he had done it to 
no manner of purpose, he had desisted from 
any farther effort to set bounds to his viru¬ 
lence,” 


324. Proceedings in an Action of Scandalum Magnatum, between 
Chaules Earl of Maccx-esfield and John SfARKEr, esq. 
S6 and 37 Chaules II. a. p. 1684—16’85. [Now first printed 
from the MSS. of Sir William Williams, in the Possession of 
. his Descendant, C. W. W. Wynn, esq. and the MS. Reports of 
Mr. Justice Street, in the Possession of Francis Hargrave, esq.] 


Charles Earl of Macclesfield, tarn pro Do¬ 
mino Hege quam pro seipso, Plaintiff; 
John 8takkev, Esq. Defendant.^ 

In an Action brought by the Plaintiff upon 
the Statute, 2 Richard 2, De Scaiidalis Mag- 
nafum,-| against the Defendant: Wliereiti the 
Plaintiff declares upon that Statute, That he Is 

* The MS. of this Article appears to be the 
hand writing of sir William Williams. 

f The law De Scandalis Magnatum rests 
on three Statutes; viz. Westminster the First 
(3 £dw. 1.) c. 34, (as to which, see lord Coke’s 
Second Inst. p. 225, and Harrington’s Obser¬ 
vations on W estm. Primer) ; 2 Ric. 2, c. 5, 
(as to which, see Barr. Obs. thereon); and 
12 Ric. 2, c. 11. 

The Stat. Westm. 1, c. 34, commands, 

** That none be so hardy to tell or publish any 
false news or tales whereby discord or occasion 
4>f discord, or slander, may grow between the 
king and liis people or the great meu of the 
realm, and he that doth so shall be taken and 
kept in prison unjdl be bath brought into the 
VOL. X. 


and for thirty years last past was a peer of the 
realm, and a gentleman of the bed ohamher 
to our sovereign lord the king. 

That the Defendant maliciously devising the 
honour of the Plaintifl* to lessen and wound ; 
ami to cause him to be reputed and taken fora 
person disaffected to the government, and a 
tlisturber of the peace; and to expose him to 

court him which was the first author of the 
tale.” 

And by Stat. 2 Ric. 2, e. 5, None shall 
devise or speak false new's, lies, or other such 
false things of the prelates, dukes, earls, barons, 
and .other nobles and great men of the realm, 
and of the chancellor, treasurer, clerk of the 
Privy Seal, steward of the King’s House, 
justices of the one bench or the other, and other 
'great oflicers of the realm, and be that doth 
shall incur the pain of the stat. -Westm. l, 
c. 34.” 

And by Stat. 12 Ric. 2, c. 11, “When any 
such” [^person as is described in the foregoing 
statutes] “ is taken and imprisoned, and cannot 
find him by whom the speech be moved, ke 

4Q 
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Ills niDjesty*s displeasure and distrust, Sep. 
S5 Car. ‘2.* at Wantage in ilie count jv' of Berks, 
by conspiracy between Lini and sir Thomas 


Crosvenor with seven more named in the De^ 
claration, did falsely, and maliciously, wkhoat 
any lawful or reHsonahle cause, publish a scan- 


may be punished by the ad\it;r of the council, 
notwithstanding tlic statutes of Wcfitm. 1, c. 
54 ; and Ric. *2, c, o.” 

Though the hiregoing Statutes do not ex¬ 
pressly give an *'irtion, ^et it has been holden, 
that the party iiitnred may maintain an action 
on stat. ‘2 Ric. *'J, c. r?, upon the principle of 
law th;il an action lies on a statute which jno- 
hibits ti)C iloiiig an act to the prejudice of ano¬ 
ther. I’hongli the dignity of Viscount was 
iiotenacttd when these statutes were niadc, 
yet it has been hoiden that such dignity is 
within the statutes, and since the Union a jieer 
of Scotland also may take advantage of these 
statutes. See Sehvyn’s Abridgment of the 
Law of Nisi IVius, title, “ Slander,'* see. 1. 
£mlyn in his learned Preface to the Second 
Edition of tlie State Trials slightly nuiitions 
ca‘<cs of Scandalum Maj^natiiin, (See in this 
Collrction, vol. 1, p. xxxi) and Mr. Christian, 
in a Note to a Rlaekst. Comm. IQ-t, (l.'^th 
edition) makes .some oliservalioiis upon them. 
He enters somewhat into the distinctions bc- 
tw een Scandalum Magnatum and slander of 
ordinary persons, and he noliccvs that the ac¬ 
tion for Scaud. Mag. is now seldom or never 
resorted to. Under the title “Scandalum Mag- 
natmn,** some learning on the subject is co’l- 
lectcd in the l^aw' Dictionaiy, edition lo09. 
See in this Colled ion sonic proceediiigs in an 
action de Scatul. Magn. the diike of York 
against Titus Oates, June Iflth, 1604, p. VZb, 
ot" this volume. 

These actions which lord Macclesfield ! 
brought against the Cheshire Crand-Jurymen 
for presenting him as a seditious Addresser, 
&c. were part of that system ol* mutual legal 
perM'cution by which the Whigs and Tories 
tariiiented each otiier, and di.sti'acted their 
country duriag the latter years of the reign of 
king Charles the Second. 

Bishop Burnet tells us that, 

“ The duke of Beaufort, lord Peterborough, 
and some others, brought actions of Scandalum 
Magnatum against those who in the time of 
our great heat bad spoke foul things of them : 
and great damages were given by olwequious 
and zealous juries. An information of a higher 
nature was brought against Williams, who, 
though be was a worthless man, yet was tor 
his zeal chosen Speaker of the House of Com¬ 
mons in the two last parliaments. He had li< 
censed the printing the votes, which bad in 
them mattei'S of scandal relating to some 
Lorils. So an information was brought against 
him : and he upon it demurred to the juris¬ 
diction of the Court. This was driven on pur¬ 
pose by the duke’s party, to cutoff the thoughts 
af’another parliament; since it waft not to be 
supposed, that any House of Commons could 
hear the punishing the Speaker for obeying 
their orders.’' 1 Bunet, 691. 


[See sir William Williams’s Case in this 
Collection, a.d. 16iS6.] 

I have not been able to meet with a rejjwrt of 
any of these Trials, but the following Entries 
wiiicli occur in the Coimnoiis’ Journals shortly 
after the Revolution relate to some of them. 

“ Ventris, 22 die Novemhris 1 Ciiilielmi et 
Mariie. Ordered, That leave he given to bring 
in a Bill to reverse tv\o Judgments obtained by 
the duke of Beaufort in two actions of Scanda- 
liiin Magnatiiin, one in the Common Pleas 
against sir Trevor W illiams, bart. for 10,080/. 
damages, and the other in the King’s-bencli 
againslJohii Arnold, esq. for 10,000/. damages.” 

“ Ordcreil, That there be also a clause in 
the aforesaid Bill, to discharge an action for 
Scandalum Magnatum now depending between 
the ihike of Beaufort, and John Dutton Colt, 
e.sq.” 

It appears that the Bill was read a first time 
on the 29th of the same mouth, and a second 
time on the 8rd of January following. It was 
thru referred to a select coramillee, and, on the 
2Uli, Mr. Christv reports from the Comiiiiltee 
to whom the Bill for reversing of two Judg¬ 
ments in two actions brought by the Duke of 
Beaufort, upon the statute of Seandalis Mag- 
1 untiiin ; one against sir’l'icvor Williams, bart. 

I and the other against John Arnold, esq. and 
al.so to discharge an Action depending between 
! tlie said Jhike and John Dutton Colt, esq. 
upon the said statute, was referred ; “That the 
Duke had given sir Trevor Williams a release, 
under his hand and seal, of the Judgment ob¬ 
tained against him ; and that Mr. Colt was 
contented to withdraw his order, and refer the 
matter to the Duke’s honour : And that there¬ 
fore the Committee had agreed to leave out of 
the Bill all matters relating to sir Trevor Wil¬ 
liams and Mr. Colt: and had agreed to amend 
the same accordingly; and made it to relate 
to Mr. Arnold only: which Amendments he 
rend in his place, with the coherence, and then 
delivered the same in at the Clerk’s Tabic; 
where the same were once read throughout; 
and afterwards a second time, one by one; 
and, upon the question severally put Uicrcujion, 
agreed unto by the House.” 

“ Ordered, That the Bill be ingrossed.” 

\ Three days afterwaixla that parliament was 
prorogued, and h was never ag^in convoked. 
On the 20th of March following a new par¬ 
liament met, and, on the third' of the next 
month; leave was given to bring into the 
House of Commons “ A Bfil for reversing 
a Judgment obtained against John Arnold, 
esq.” and the Bill was presented to the House 
and received. On the 4th, it was oidcred ^^ 
be on the morrow morning; at wbien 
time, however, I do not find that any tiling 
was done upon it. On the 7tb the Bill was 
read a first time, and the Heose resolved^ 
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dalnus de&inatoi*y and malicious Libell, by 
them fali^ely and maliciously devised, framed, 
aud written against the Plaintid'. 

The tenor whereaf follows in EngclUh in the 
Declaration; 

*• We the Grand Jury sworn to enquire for 

* the body of the county of Chester at the as- 

* sizes held in the Common Hall of Pleas in the 
‘ castle of Chester, upon Monday the 17 th day 

* of September, Anno Domini 1683, having 
‘ heard his Majesty’s Declaration, &c.* 

The Plaintiff avers he never was disaffected 
to the j^overnment nor a disturber of the peace; 
nor guilty of any of the inattei’s contained in 
that libetl against him : 

Whereby the Plaintiff is much wounded 
in his honour, hath lost the grace aud good 
opinion of his majesty; And by reason thereof 
divers false rumours and scaiidalls are stirred 
and divulged among the nobles and commons 
of the Plaintiff, and many discords may thereby 
arise; 

Contra formam stat. ad damn. 10,000/. j 
The Defendant pleads tlie Plaintiff ought j 
not to have or maintain his action, ‘ (|uia dicit | 
‘ quad ad sessioiiem Castr’ tent, apud Cestr’ 

* ill comitat’ Cestr’ in Com muni Aula placit’ 


That it should he read a second time on the 
morrow tnorniiig. 1 have not found in ihe 
Journals any further mention of the Dill until 
Thursday the first of May, when it is entered, 
that “ Mr. Arnold desiring leave to withdraw 
his Bill for reversing the Judgment given 
against him in the King’s Bench; Ordered, 
That he be at liberty to withdraw the same 
accordingly.” 

The second session of that parliament com¬ 
menced on the 2nd of October following, and 
on the 18th of November, the House of Com¬ 
mons Ordered, That no more pnvate Bills be 
brought in to this House this session until such 
as arc already brought in or ordered to be 
brought in be dispatened, except a Bill for re¬ 
versing a Judgment against John Arnold, 
esq. in the King’s-bench.” On the next day, 

A Bill for reversing a Judgment against John 
Arnold, esq. in the Court pf King’s-heiich’’ was 
presented to the House and received- On the 
£21st it was read the first time, and ordered to 
be read a second time. 

On iSaturday tlie 29th it was ordered to he 
read on the Monday following, which was ac¬ 
cordingly done ; and, upon a division, the bill 
wins ordered to be ingrossed. On the fifth of 
December the Bill passed the Commons, and 
was ordered to be carried to the Lords for their | 
concurrence; which was done. In the House 
of Ijords the Bill was read a first time on Sa¬ 
turday the 6th of December, upon which occa¬ 
sion a debate arose whether the Bill should be 
rejected. This debate was adjourned to the 
^ollowiug Tuesday, aud it was ordered, That 
all the I^rds he tneu summoned to attend. On 
that day the debate waareaumad, and the Bill 
wasr^eotodt 


‘ comitat’, pred* 17 tlie Hep’ris 35 Car. 2^ 
‘ coram Georgio Jell'erys niilite et Iwonetlo 
^ uno servient’ dicii domini regis rA k^gem 
‘justiciar* diet’ doin’regis Ccstr’ et Jolianne 
‘ Warren, armiger, altero justiciar’ dicii doin’ 
‘ Regis comitat’ pr^^dict,’ 

The Defendant and sir Thomas Grosvenor 
and the rest named in the Declaration with 
others, ‘ debito tnodo secundum leges hujus 
‘ regni Anglifff,’ were irnpaimellcd anil returned 
to be Jurors of the great Inquest at the said 
sessions, and were then aud there sworn .and 
charged to inquire for the king, and for tho 
body of the county of Chester, of certain ar¬ 
ticles to them there delivered by the said 
justices. 

And that they with the rest who were of tha 
said inquest, ‘ Secundiimjurameutisiii debitum, 
‘ ct secundutn evideiiciain et testimonium eia 
‘ exhJbitum,’ of the Plaintiff, and according to 
their consciences, aud to preserve the peace in 
the said county, ^ 

Presentaverunt (did duly present) in the Eng¬ 
lish words in the decluraiioii mentioned as was 
lawful for tliera to do; Absque hoc, that the De¬ 
fendant is guilty ‘de premissis, (^c. in narratione 
, predict’ superius specificat, et ci iinposil| in 
, predict’ Comitat’ Berks scu alibi extra predict’^ 


There is in 3 Mod. Bcp. 41, a short Note 
coiicoriiiiig a collateral point wliicli arose out 
of an action brought by lord Macclesfield 
against sir’fhomas Grosvenor, Ibreman of the 
(Jheshirc Grand-jury, by which the present¬ 
ment of the carl had been made. The word 
‘ tedious’ appears to be twice printed instead 
of the word ‘ seditious’ in this Note, which is 
as follows: 

“ i’he Plaintiff brouglit an Action upon the 
statute Dc Sraiidulis Magnatum against sir 
Thomas Grosvenor, for that be being foreman 
of the Grand-jnry in Cheshire, spoke these 
words of the plaintifi', “ IJc is a tedious man, 
and a promoter of sedition add tedious ad¬ 
dresses.” 

“ The Plaintiff desired that the Defendant 
might put ill special bail; but the Court would 
not grant it, and said it was a discretionary thing, 
and not to be demanded of right: it was de¬ 
nied to tlie Duke of Norfolk, unless oath made 
of the words spoken. 

“ The Court therefore ordered common bail 
to be filed.” 

Ill the MS. “ Historical Account,” &c. by 
Narcissus Luttrell, in the All Souls’ Library, 
is the following Entry : 

“ 1033. Oct. 4tb. The Grand-juries at the 
Oiiaher Sessions for the county of Sussex, 
held at Midhurst, and ^ for the county of Ches¬ 
ter, have presented the most considerable of 
the Whig Party as disloyal and disaffected; 
amongst whom are some noblemen, divera 
knights and esquires, and many gnatleoiQil, 
who any ways favor the Whig Pa£rty«” 
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^ conriitat. Cestr’ modo et forma proiit the Plhin- 

* tiff declares, vel aliter vel alio luudo quam 

* the Defendant hath Pledged, et hoc, etc.’ 

The Plaintiff demiirrs specially: For that,' 

1. This Plea amounts to the general issue 
only. 

2. That the Defendant ought to hare plead¬ 
ed the general issue. 

3. That the traverse is immaterial, repug¬ 
nant in itself, and argomentative, etc. 

4. That the I’lea doth not answer the De¬ 
claration. 

5. That it doth not appear that the matters 
pleaded were recorded, nor doth the Plea con¬ 
clude ‘ prout patet per recordum.’ 

The Defendant bath joined in Demiin’er. 

The law hath conceivi d such an opinion of the 
peaceable disposition of noblemen, that it hath 
been thought enough if one of them promises 
upon his honour, that he would not break the 
peace against a man. Brooke, Tit. Contempts. 

6. 24 £d. 3. 33. 17 £d. 4. 4. Dalton Surety of 
the Peace, cap. 117*. 

17 Ed. 4. 4. If a person will demand sureties 
for the peace against a person for no other 
cause, but that he is in doubt, that that other 
person will take him and imprison him, the 
peace ought not to be granted by the court. 

Br. Contempts 6. Whereas other pemons are 
imprisoned or bound to the peace in the same 
case, the peer’s word passeth, that he will not 
meddle w'ith the party, though he had menaced 
to heat him. 

1. This way of presenting is a new course, 
and will alter the <tld method.s of justice, in a 
matter so highly necessary to the administra¬ 
tion of justice, especially by grand juries. 

2. This way alters the nature of presentments 

and their fonns, and may enablejuries to write 
any false and malicious thing, and tliey are 
exempt from actions he it never so false, never 
so malicious. , 

3. The injured hath no other way to acquit 
himself of such imputation hut by action: he 
cannot traverse such presentment, shall lie 
traverse their apprehensions or their fears P 
tbe^ affirm nothing positively, shall he traverse 
their judgment that he ought not to be bound 
to the peace P J)on’tthis presentiiieut conclude 
him, that he must lie bound to the peace upon 
these surmises ? Is the court bound by this 
presentment P can he try [qu. traverse] that he 
was not an addresser to Mr. Booth and Sir Ro¬ 
bert Cotton ; [that he] was not of the Ignoramus 
Jury ; that he was not at the receipt of the 

* See, too, Lamhard, 81,82. 

f .See the Case of lonl Shaftesbury, vol 8, 
p. 759, of this Collection. Of the reception 
given injuries to legal doc;trines which are dis¬ 
agreeable to Dryden, in the Medal, 

thus writes t 

Tiic^iidiitif'Wbo laugh'd but once to see an ass 
ll^niMingto make the cross-grain’d ihistleB 
Migfal laugh Aran to see a jury chaw [pass, 
The prkkusa oi unpalatable law. 


du\;e of Monmouth that he is no favourer of 
Fanatics, aud non conformist-preachers; that lie 

* The motives, circumstances, and conse¬ 
quences of Monmouth’s progress (a. d. 1670), 
in quest of popularity, are related liy different 
authors with different degrees of minuteness^. 
Drvden thus speaks of it in the Absalom and 
Achitophel: 

Surrounded thus with friends of*cv’ry sort, 
Deluded Alisalom forsakes the Court; 
Impatient of high hopes, iirgM with renown, 
Anu fir’d with near possession of a crown. 

Th’ admiring crowd are dazzled with surprise, 
And on his goodly person feed their eyes, 

His joy conceal’d, lie sets himself to show 
On each side bowing popularly low: 

His locks, his gestures, aud his words he frames. 
And with familiar ease repeats their names. 
Thus form’d hv Nature, furnish’d out with arts, 
He glides unfelt into their secret hearts: 

Then with a kind compassionating look, 

And sighs, bespeaking pity ere he spoke, 

Few words he said ; but easy those and fit. 
More slow than Hybla drops, and far more 
sweet. 

1 mount, my countrymen, your lost estate, 
Though far unable to prevent your fate: 
Behold a banish’d man, for Vour dear cause 
Exjios’d a prey to arbitrary laws ! 

Yet, oh ! tiiat 1 alone could be undone, 
f'ut off from empire, and no more a son ! 

Now all your liberties a S{»oil are made; 

Egypt and Tyrus intercept your tra«le; 

And Jebiisites your sacred rites invade. 

My father, whom with rev’rencc yet 1 name, 
Charm’d into ease, is careless iff his fame; 
And, brib’d with |»etty sums of foreign gold, 

Is grown in BathsheWs embraces old ; 

Exalts his enemies, his friends destroys, 

And all his pow’r against himself employ$. 
lie gives, ami let him give, my right away; 
But why should he his own, and yours betray ? 
Me, only he, can make the nation bleed. 

And he alone from my revenge is freed, [eyes) 
Take then my tears, (with that he wip’d his 
’Tis all the aid my present pow’r supplies: 

No court-informer can these arms accuse; 
These arms may sons against their iaihers use: 
AikI ’tis my wish the next Kiiccessor’s reign 
May make no other Israelite complain. 

Youth, lieauty, graceful action, seldom fail; 
But common int’rest always will prevail: 

And pity never ceases to lie shown 
To him who makes the people’s wrongs his own. 
The crowd that still helieve their kings oppress, 
With lifted hands their young Messiah bless: 
Who DOW begins his progress to ordain 
With chariots, horsemen, and a num’rous train: 
From east to west his glories he displays. 

And, like the sun, the Promis’d land surveys. 
Fame runs before him as the morning-star. 
And shouts of joy salute him from afar: 

Each house receives him as a guardian god. 
And consecrates the place of his abode. 

But hospitable treats did most commend 
Wise Issachar, his wealthy western friend. 



1537} STATE trials, 56 Charles II. 

bad Tiotbeen at any riotous assembly P these are 
not afHmied so as they are traversable in this 
presentment. 

4. There is a difference between an action 
upon the case for a false and malicious prose¬ 
cution of a person by indictment, and a con- 
piracy. 

v^In a conspiracy many things are required to, 
support it, which are not necessary to maintain 
an action upon the case. As that the party is 
* legitiuio niodo acqoictat.’ inde, that the indict 
meiit be found, that the indictment be sufficient 
in law: these are not necessary in case. 

Smyth and Crashaw’s Case, 2 Roll, 258. 

2 Bulstr. 271. Palm. :i]5. Cro. Car. 15. Latch. 
79. W. Jones 03. 


[This following Report of the Argument of 
Mr. Ward (probably the same who was 
afterwards l^rd (>hief Baron) for the Earl 
of Macclesfield, and of Mr. Holt (probably 
the same who Was afterwards the admirable 
Chief’Justice of EngluiHl) for Mr. Starkey, 
and the Article by way of Answer to some 
Argument by Holt, which, I apprehend, re¬ 
lates to this Case, arc among the MSS. 
which formerly belonged to sir Wm. Wil¬ 
liams, and which have been very obligingly 
imparted by his dcsociidant Mr. Charles 
Walkiii Williams Wjmi, for the improvc- 
ineut cif tills Work. In the margins of se¬ 
veral of tlie pages containing the report of 
Holt’s Argument, are Observations in a dif¬ 
ferent and much worse hand-writing. These 
Observations are lierc |)riutcd by way of 
Notes, with the designation of * MS.’ Some 
resemblance may he noticed between the 
contents of these marginal ObseiTations and 
the contents of the Answer to Holt. The 
title of the MS. Report is here retained. 

This inovii.g court, that caught the people’s 
eyes, 

And seem’d hut pomp, did other ends disguise: 
Achilhophel had form’d it with intent 
To sound the depths, and fathom (where it 
w ent). [foes, 

The people’s heai-ts, distinguish friends from 
And ti^ their strength before they came to 
blows. 

Yet all was colour’d with a smooth pretence 
Of specious love, and duty to their prince. 
Religion, and redress of grievances, [please, 

Two names that always cheat and always 
Are often urg’d ; and good king David’s life 
Endanger’/I by a brother and a wife. 

Thus in a pageant shew a plot is naade: 

And peaceitself is war in masquerade.” 

See, too, vol. 9, p. 595, of this Colleetion. 


\S%4i^fcr Seandalum Magfuttum. [ISSft 

The MS. of the Answer has no title or other 
account of itself. Some passages in i*. might 
excite a conjecture that it was a speech of 
the Plaintifi*. It appears to me, that there 
is not any resemblance between the hand¬ 
writing of the ^ Report,’ * Observations,’ or 
* Answer,’ here printed, and those of otlier 
Manuscripts belonging to Mr. Wynn, which 
bear satisfactory internal evidence of having 
been written by sir William Wiliiains.] 


Term, Mich. Anno xxxvi. Car. 2. Reg. Martis, 

^ Nov. 25, A. u. 1684 in Scacc . 

Ear] of Macclesfield v. Starkev. 

This day was argued the Cause, before the 
Baruns of the Court of Exchequer; by Mr. 
Edward Ward of the Inner Temple, lor the 
ICarl, Plaintiff; and by John Holt of Grays Inn / 
lor the Defendant. ' 

AIr. Ward’s Aroumedtt. 

Mr. Ward. Alay it please your lordship, 
Charles carl of Macclesfield, viscount, and 
baron of Brandon,is Plaintiff, and John 8tarkey 
esquire, is t!ie Defendant. This comes before 
your lordship upon the Plaintiff’s Demurrer to 
the Defendant’s Plea. 

The Plaintiff hath in this case declared, * tem 
*■ pro Domino Regs quain pro Seipso,’ and sets 
forth. That by the statute made at Gloucester 
in the second year of king Richard the 2d, It 
is ordered, and strictly pndiibited, That ftom 
henceforth no one should be so hardy, as to 
devise, speak, or relate, of the prelates, dukes, 
earls, barons, and other noble and great men of 
the kingdom of England, nor of the chancellor, 
treasurer, clerk of the privy seal, steward of 
the king’s household, justices of the one bench 
or other, or of any other great officers of the 
kingdom any false news, lyes, or any such like 
falsehoods, whereby scandal! or discord might 
arise within the realm, and that he that should 
do the same should incur the pain ordained in 
the statute of Westminster the first. Then the 
Plaintiffsheweth. That for thirty years last past 
he hath lieen and is one of the nobles and peer* 
of this realm, and has for that space been one 
of the gentlemen of his majesty’s bed-chamber, 
and in all that time hath demeaned himself 
in those places and honours with all faithful¬ 
ness and integrity, and justly and faithfully 
served the king: Yet the Defendant the afore¬ 
said statute litUe weighing, nor fearing the pain 
ordained iu the statute of Westminster the first, 
but maliciously contriving the good name, ^ate, 
credit, digni^ and honour of the plaintiff to 
hurt and blacheq, and the plaintiff as a person 
disaffected to the guvernnient of this kingdom^ 
and a disturber of the peace, and public ttan* 
quillity, and state of the kingdom, to cause to 
be esteemed, and reputed, and to cause the 
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plaintiff tx) be drawn and brouo'lit into the dis¬ 
pleasure and distrust of tlie Iving', and of tlie 
peers, and jirrcat officers of the kini»(Ioin, atid 
of divers other honourable and veiicrahle per¬ 
sons, subjects of Uie kinf*- of his mci\ niHlici; 
and envv forethoug’ht die n th <lay of Scptcni- 
ber, ill the Oath year of tlii.-' king', at Wantaj^e in 
the county of Berks, by a conspiracy lietween 
the defendant,aii(i one sir Thomas (Trosvciior,ba¬ 
ronet, and otliMi's ill tiic Declaration nniiK^d; a 
certain scandalons nud malicious libell against 
the said carl liicn and there fulselyand malicious¬ 
ly by them contrived and inveuied, did then and 
there faksely and maliciously without any law¬ 
ful or probable cause, cause to be written, and 
the same libell so invented contrived and writ¬ 
ten to divers nublemen and peers of the realm, 
and other honourable and venerable persons, 
subjects of the king;', then and there did openly 
and publicly affirm, speak, relate, publish and 
divulge. And tliat the Defendant by t!ic said 
conspiracy between him and tiiuse other per¬ 
sons, in the same libell dive rs false leig^ned, 
and contrived and iiivi nted scandalous words, 
lyes mid fahehoods of the filuiiitili', with a false 
amt malicious mind to dclbnie and scandalize 
the plaintiiT, then and there falsi 1| and malici¬ 
ously, and without any kivviuL or probable 
cause, to be written did cause, ami ]>rociire. 
And then sets forth the tenor of -the libell in 
htee verba. The cflect wluM’cof is, that the 
persons thciein named, (tor it beg-iiis thus) 
“ We the paiid jury sworn to cm^uire lor the 
body of tlio county of Chester,” and the elleel 
of all is, Tiiat iiavingf hoaid his niaje-ity's De¬ 
claration concerning’ the late conspiracy of his 
life and government read at the sessions, and 
in their ]iarish churches, they conceived it high 
time to manifest their sc[>aruiioti from such 
persons and }iriiiciplcs, as arc therein mention¬ 
ed, and held themselves bound in that distem- 
ered juncture of affairs, to present, that they 
ad strong* apprehensions of danger from a dis- 
aifected party in that county, that is such as 
did present a Seditious Address to 31r. Booth* 


* This Addnss is priuteil in the second vo¬ 
lume of State Tracts, (See. from the year 1660 
to 1689, and is as follows ; 

Tnc ChiEsiiirm Address. 

To the honourable ITenry Booth, esq. and 
sir Robert Cotton, kt. and bart. being 
chosen knights for that county, March the 
7th. Immediately allertheir election, the 
light honourable the lord Colchester, and 
the lord Brandon, presented them a Paper, 
containing the sentiments and deshes of 
the Gentry and Freeholders, in tlresc 
words: ^ 

We the gentry and freeholders of the 
county palatine of Chester, who have hy a free 
and unanimous consent re-fdected you to he 
oiir representatives in parliament, do tliank- 
•fully acknowledge your joint integrity ami 
concurrence with the worthy and eminenl 
xnarobem of the nho in so signal (and 


and sir Robert Cotton, at their election fur 
kiiiglits of the shire, and had several meetings 
and caballs since, which did administer greater 
suspicion hy the store of arms, many of them 
were provided with ; and their assembling with 
schismatics, and disaffected persons in the re¬ 
ception of James duke of Monmouth, who was 
a confederate in the conspiracy, and for preven¬ 
tion (as far as in them lay) of the spreading 
of‘the contagion, they conceived it expedient, 
that they that promoted the Address, and that 
ucrc aiding in the reception of the duke of 
Alonmouth, and the frequenters of conventicles, 
and uiaintaincrs of nonconformists, be obliged 
to give security fur the peace, and particularly 
the plaintif}', and ilivers others there enumerat¬ 
ed. 'fhen the Declaration further sets forth, 
that this writing t^ntaining this false and 
scandalous matter, the defendant by conspiracy 
w'ith the said other persons did, openly, falsely, 
and maliciously, read and ]>iibiish, and cause 
to be read luul published, whereas in truth the 
plaintiif the carl never was disaflected to the 
government of this ivulm, nor a disturber of 
the peace or public traiupiiility of the kingdom, 
nor any ways guilty ot' the'matters alledged 
against him in the saiti libel, hut by prete.xt of 
those things the plaintiff in his reputation, 
honour unit dignity, is greatly hurt, and scan¬ 
dalized, and lost tlie favour, good opinion and 
esteem of the king, and other nobles, and 
great men, and by reason of these premises^ 
divers false rumours and scandals betucen 
many of'the peers and great men of the realm, 
and other the king’s subjects concerning the 
plaintiff liaiearist'U and been divulged, and 
great scandals and discords by occasion of the 
premises, between tlie earl and other great 
men, do arise, and daily more and more may 
arist*, to the gi'eatdisturhance of the peace and 
public tranquillity of the realm, and in con¬ 
tempt of the king, and his government, and to 


never to bti forgotten) a manner of petitioning, 
promoted the imioii, support and growth of the 
true Protestant religion established by law ^ 
and the only expedient (we think) to perpe¬ 
tuate tliesc^to our posterity, is to adhere to 
what the late parUament designed relating to 
the duke of York, and all popish successors; to 
provide for the defence and safety of his ma¬ 
jesty’s person; vigorously to pursue the dis¬ 
covery of the horrid Popish Plot; and to pu¬ 
nish all Sham-plotters, whom we esteem the 
worst of villains, witliout which his majesty 
can neither be ea^y, nor secure. These with 
those great and excellent things then under 
their considerations, make us confident of your 
sincerity and proceedings; which that they 
may be successful, is our prayer, and will be 
tlie support of all those who wisli the happiness 
of his majesty, and these distressed kingdoms. 
We likewise desire the Votes may contmue to 
be printed, that till the effects of your eodea* 
vours (on which depends the happiness botii of 
church and state) are accomplished, we may 
be tculy actj^AainUid 
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the p*eat scandal and ppricrance of the earl, the 
against the form of the statute, and to 
the damagfe of the plaintiff ten thousarul pounds. 

To tiiis declaration the defendant pleads, 
metio now, because he says, that at a sessions of 
Chester, holden in the Common.Hall of Pleas 
^ of that county, the day in the De<;1aratiou 
yarned before sir George Jefferies knight and 
mronet, justice of Chestei*, and John Warren 
esquire, another justice of that county, the de¬ 
fendant \rith sir Thomas Grosvenor, and tho 
other persons named in the lieclaration, and 
with some others, * debito modo et secundum 

* Leges hiijus Kegni Anglin*’ were impan- 
neled, and returned to he of the grand incpiest, 
and before the said justices were sworn and 
charged to cmpiire for the king, and the body 
of the county of Chester ‘ de rertis arlicidis 
‘ ibidem eis per prefiitos jiisticiarios traditis,’ 
and that he the defendant and those other per¬ 
sons, and the rest that were of that inquest, 

* secundum Jiirnmeuti siii debitum ac se- 
‘ ciindtitn evidentiam et testimonium cisiladciu 

• exhibitum de priefato cornite ac juxtsi eorum 
‘ coDscientias re ad conservar«dam pacem, tScc. 

‘ debito modo presentavcruiit,’ in (ho English 
words in the declaration set forth, ‘ preulcis 
‘ bene licuit,* anil then he (M ines and (raverseth, 
and says, (ibaquv //or, that he is guilty de j>rc~ 
ruis&is wi the declaration sp(‘ciiied, ‘ in predieto 
‘ coniilatii lirrks, sen alibi cxii’a pnedictiiin 
‘ comitatiim Ccstr’ modo et forma jironl,’ the 
plaintiff has declare d, * velalifer, vcl alio modo,’ 
Ilian the defendant has belore by his plea ol- 
lodgcd and prays judgment, if tliis action can 
be inaiiitaincd. 

To this pica, the plaintiff hath demurred es¬ 
pecially, and shews divcis causes.^ As first, 
tliat the pica amounts to the general issue, and 
that the general issue in this case, ought to be 
pleaded. Secondly, that the traverse is imma¬ 
terial, repugnant, argumcnlative, and wants 
form. Thirdly, that the plea doth not answer 
the declaration, hut is also argumentative and 
double. Fourthly, that the defendant doth 
not set forth, tliat the; matter by him pleaded, 
is upon record, nor doth conclude as he ought, 

* prout paiet pci Uecordum.’ 

The Defendant hath joined in Demurrer. 

Upon this whole record, I humbly conceive 
with submission, my lord, that there ajipcars 
in the declaration that hath been thus opened 
a good cause of action for the Plaintiff, and that 
this good cause of action is not sufficiently, in 
good form or substance answered, denied, tra¬ 
versed, or avoided, by (he defendant’s plea that 
lias been liketvise opened, and consequently 
judgiiicnt ought to be given for tlie plaintiff to 
rei'over his damages. 

My lord, there arc some things that 1 desire 
humbly to preniis** in the case,^ and 1 shall 
only just mention them, and the first is this.^ 

• 1. That this action here brought, is an action 

• tarn pro Domino liege quani pro Scipso,’ and 
ncponling to the opinion, 4 Co. 13, in all tluise 
actions the king himself k interested and coii- 
toued. 


fkanialnmMagnaiiim^ 

9. My lorrl, this action that is grouDdecI 
upon the statute de Scandalis Magnatum, is an 
action very much favoured in law, and deserves 
so to he, as U^iiig for the punishment of such 
bold persons as raise and publish false things 
and s(‘andals of the noble riicti, and great ufh- 
cers of the kingdom, whereby discord andr 
scandal may arise between the king and bis 
p(;0|)]c. 

8. That a lesser thing in the case of a peer 
will serve to ground and bear an action than for 
tl)<e ease of a ]>rivate person, and there are great 
reasons for this; the greatness of* their per¬ 
sons, their nearness to the king, and the con¬ 
cerns they have in the affairs of the kingdom, 
are so considerable, tliat in their case, *• unde 
‘ falsi Jluniores oriri pnssint* this action will 
lie, whem it would not do so, in the case of a 
private and ordinary subject. 

4. Another thing I w^ould premise, is. con¬ 
cerning the quality of the plamtiff, who is by 
this declaration set forth to be a very groat per¬ 
son, both in dignity and office. 

First, in dignity' he is a peer of the realm, and 
it is set forth in the declaration, that he hath 
been so for the space of thirty years past and 
more. 

Secondly, in office, for it is likewise set fortli 
that h(^ island hath Ix^en so long a gentloraan 
of the bedchamber to the king, a i»lace of the 
highest trust tliat I know of. Those things 
appear in the declaration, and arc well known 
and riot denied by the defendant, 

5. The next thing that 1 would premise is 
tliis; this case as it comes liefore the court, Is 
before them upon a special demurrer, wherein 
all advantages of exception to tlic defendant’s 
plea both as to the substance, and as to iV>rm, 
are saved, and to be allowed to the plaintiff. 

These tilings being premised; now, my lords 
I shall come to the consideration of tho plain¬ 
tiff’s cause of action, and the defendant’s 
fence; where 1 shall desire leave to go by these 
steps. 

First, I would obsei*ve the nature of the plain¬ 
tiff’s action. 

Secondly, the nature of the defendant’s plea. 

The plaintiff in this action, my lord of Mac¬ 
clesfield, charges the defendant by the declara¬ 
tion with these things: 

First, that by a conspiracy in Berkshire with 
other persons he invented, writ, and published 
this scandalous libel. 

Secondly, that all the matter in the declara¬ 
tion is charged to lie done falsely and mali- 
oionsly, and with a malicious mind, without 
any lawful or (irobable cause. 

Thirdly, that it was done on purpose to 
scandalize and defame the plaintiff, and, 

Fourthly, the consequences of it are in tha 
close of (lie declavation recited (viz.) that ths 
plaintiff suffers in his rc]»utation; discords and 
scandal have arisen and more may arise to thn 
disturbance of the peace, in contempt ef thu 
king and the great scandal and gri^anc^ if 
the plinntiff. ,. , . 

My lord, I shall observe this upon the mattwe 
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of fact, laid th the deelaration id general; that 
if any person by conspiracy, or any such false 
ways and means and to such fiurposes as are 
mentioned in tlie ileclaration, do make or pub¬ 
lish against a peer of this realm, or other giyat 
odicer, (nay even a private subject,) any writing 
that may be scandalous to his^ reputation and 
honour, or have such cifects as those in this 
declaration, that is a good cause pf action, un- 
‘ leas the defendant by his plea can set forth 
matter sufficient to justify or excuse it. 

Next, niy lord, 1 shall consider what it is this 
lilM!l doth charge upon this noble lord. In effect 
and in a manner, it doth charge him with being 
a confederate with those concerned in the late 
conspiracy ; it doth charge him as a seditious 
addresser to the kliights of the shire. It doth | 
charge him as a riotous, tumultuous, receiver | 
and entertainer of the duke of Itlonmouth, wiio 
is therein said t«» be one of the conspirators 
against the king's life and government, and 
then likewise it doth charge him as a frCiiuenter 
of conventicles, and a liaibouror of non-con¬ 
formists. These are the things that this 
writing (which the defendant is charged hy 
the declaration to have invented, written, and 
jiublished) doth carry in it, and that in a special 
manner have influence upon tlie plaintiff, tike 
earl, whuis.here before your lordships seeking a 
remedy, by this action, for the scandal and pre¬ 
judice he has incurred hy it. 

I do not say, that in this case these things 
directly and in terminix are charged upon the 
plaintiff. But I humbly conceive it is worse 
than if it liad so done ; because if this bad been 
a direct and positive charge, there had been a 
way to have put the fact under its due exami¬ 
nation, which now, as it is thus penned and 
managed, cannot be done. If therefore by any 
rational and argumentative consequence or in¬ 
ference, that can be drawn or made from this 
writing as thus framed, it can be concluded that 
these are words which carry reflection and dis¬ 
honour upon this great peer, though there be 
not direct and positive affirmations, yet cer¬ 
tainly they are such calumniating and reproach¬ 
ful reflections as will support tliis action: it is 
not, 1 conceive, necessary tliat there should be 
affirmative words but any oblique scandal in the 
case of a peer will bear an action. 

As in my lord of Peterbuixh’s case as it is 
rmrted in Mr. Siderfin’s Reports, fo. 434, 
Mich. 21 Car. 2, B. R. where an action was 
brought and adjudged maintainable for these 
words, * 1 met J. S. my lord of Peterburgh's 
‘man, and I know not but my lord sent him after 
*flDe to take niy pursetliou^h there were no 
afimiativo words: and many instances of this 
nature and of this action there are in our books 
which 1 shall not trouble your lordships with 
dtiDg, hot plentifully may be read of it, in 5 
Co. 125, the case * de hbdlis fttmosis/ and 
alMwhere. 

Bee carl of Paterborough, v, Mordaant, 
Kab. m, 559,505,1 Vantr. 59,1 Lev. 


So t^, my lord, in thia case, this BBOtter 
being thus set forth, and the ciroumstonccs 
and aggravations of it as being by conspiracy, 
and with a purpose to defame the plaintrff. dec. 

I shall humbly offer this to your lordships, 
that Uibse things aic laid in the declaratioD 
not only as ajy^ravations, but aa matters that of/' 
themselves will ground ami bear tliis action. 7 

For 1 coDoeive, with submission, for inendEo 
conspire together to do such things as these 
are, is certainly criminal and actionable, though 
the thing they did conspire to do did not take its 
designed effect. As in that memorable case 
Hil. 15 and 16 Car. 2 of the Sterling and other 
Brewei-s* in the court of King’s Bench, by 
the opinion of all the judges. They were in¬ 
formed against for conspiring to depress the 
Gallon trade hy wbidi the pimr w'ere supplied, 
and so to cause the poor to make a mutiny 
against the fanners of the excise, ami besides 
for endeavouring hy conspiracy and confederacy 
to ricpacpcratc the f Uriners of the excise. The 
ensf is reported in Mr. Siderfln 1 pt. 174, and 
upon the trial they were tbnud guilty of no¬ 
thing but ouly a conspiracy to depauperate the 
farmers of the excise, ond though tlie special 
fact of agreeing to depress the Gallon trade was 
laid in the information, but not found, yet the 
court held, that any conspiracy, combination 
or agreement of persons, tor the doing of any 
such things, was a t' iiig punishalde by the law, 
and they were fined severely for it. 

The statute of 31 Ed. i, and the subsequent 
law s that have been made, are vei*y coiiaider- 
ahle in this case, and this is a certain rule in 
law, wherever an imlictmeut or writ of conspi¬ 
racy will lie against many, there an action upon 
the case in the nature of a conspiracy will lie 
against auy one of these many. And so we 
conceive there is a sufficient cause of action set 
forth ill the Plaintiff's declaration. 

Now', 1 come to consider the effect of* the 
Defendant’s Plea; and whcthei* that doth 
answer fully the Plaintiff’s Declaration, and 
excuses, justifies, or avoids the PlaintUPs 
cause of action set forth in the declaration: and 
I I conceive with submission, my lord, it doth 
not. 

1 shall not take upon me to say, that for 
what a juryman doth as a juryman, being 
sw'orn ill a court of justice and upon a mattw 
I conusable by that court, an action will lie 
against such a person, 1 find authorities in oar 
books that hold it will not, as 20 H. 6. 5. sad 
20 11. 6. 33. and other places. 

But my lord, in tliis case, J humbly oonoeive 
we must consider what the Flaintiffhath saitLin 
bis declaration, and how it is and m what 
steps and methods, the defendant has answered 
it, in ids justification, and that justification 
doth consist of these paits. 1 crave leave to 
take in pieces this plea of the Defendants, 
and so we shah the better see whether alto¬ 
gether, or in pieces it doth answer the Cbaige 

* Bee the Case of Rex v. SterJingy 1 Lev. 
125. nlso 1 Keb. 550,655,575,5fit. 8. C. • 
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in the Declaration, for which this action is 
hroagpht by the Plaintiff. 

First, then, tlte Defendant says, that there 
was asesHions held at Chester, in the Hall of 
Pleas tbeue, the 17lh day of i^pteiiiber in the 
deolaration inentiuned, before such and such 
>ia 8 tioes, naming them. Then he says, that the 
IPetendant and others by name were there ac- 
oMing to the laws of this kingdom, in due 
manner impaunelled and returned to be of the 
grand inquest, and sworn, and charged with 
certain articles which were delivered unto them, 
by the said justiaes ; and upon evidence and 
testimony to them given concerning the Plain¬ 
tiff, and according to the duty of their oaths, 
and according to their conwiences they did 
make the presentment, in the English words, 
in the Declaration set forth, as it was lawful 
tor them to do. 

Now, my Lord, I conceive this justification 
as It is pleaded is not sufficient either in form or 
matter. 

It is not sufficient as to foi-m, for it bath not 
the form of presentment that is usual in all pre¬ 
sentments of Grand .furies, for it doth not say 
that these per*<ons did prckcnt this inatter upon 
their oaths. The settled forms of law are to be 
pursued, and these are the settled furnis in all 
such cases, * Juratorespro Domino Rcge ct 
* super Sacrainentiiin suum presentont.’ 

Again, my Lord, 1 conceive it doth not ap¬ 
pear in all ‘this Pica, tliat this presentment 
thus ideadetl hy the Defenduot is the same 
thing with the libell or writing set forth in the 
declaration. And there are these differences 
between tliem. 

First, that which is set forth in the declara¬ 
tion is akedged in itself to be at the assizes 
held at Chester in the caslle of Chester such a 
day, but that which is in the plea. Is said to be 
at the sessions of Chester in the county of 
Chester in the Coromuii Uall of Pleas of the 
said county. Neither Imtii the Defendant in 
all tins plea said that this is thi* same w'litiug, 
or thing for which the action is brought, for he 
should have averred that, and said it was tlie 
some. And there is not so Jittic iu the former 
vai'iance, as at fii-st |»erhaps may be thought, 
toi* Chester bath many jurisdictions, some by 
the common law, others by grants from the 
crown, and otliers by atatuta, and it doth not 
appear that this eourt was held particularly by 
any of these, tor it might as aforesaid have 
vai’ioiis and different ioriwiictions u[ioii various 
and different titles, it might have its assixes 
held at one place, and its sessions at another. 
Then the paper in ffie dedaiation having set 
itself forth m he at*the assMes, and tlie paper 
in the pleai said to be at the sermons, 

jcaimot be one and the sam^ and so the plea 
doth not answer the declaration as it ought to 
dodiret^y and in terms. , * 

My lord, 1 hnmhly conceive the plea in this 
case does not answer the plaintifirB cause of 
action, as to the matterof it. It is^e all pre- 
eentments of juFoarsare, end abonkl be of such 
thiogsiii a^Murtofjasdqe, as thalODartwhere- 

?UL. x. 


in the presentment is, has conusance of, and in 
such a manner as that theparty accused may have 
recourse to that couit to defend liiiiiseli', by ex¬ 
amination and trial, whether the things charged ^ 
Upon him in such a presentment are true or po|, 
otherwise if it should not be so courts of jus¬ 
tice if they should accept of extravagant pre¬ 
sentments may be a means of obstructing j,us- 
lice, and of casting illegal and unwarrantable 
aspersions upon men, and those reflecliong so 
put upon them must remain there for ever upon 
record, the worst and longest way of BcaDda||| 
liziug a man. If words will bear an action, ajy 
the party of whom they aresjKiken ought to.p# 
vindicated from such aspersions, much morn 
ought he IViuii that which appears upon record 
if tiiere be not a sufficient justifiable cause. 

The Plaintiff here hath had a reflexion and 
imputation put upon him, and is, and was very 
desirous to have had the truth of this case, 
examined, whether he be guilty of tlie matters 
charged upon him in this present mentor not. The 
things are very heinous iii ibeir nature by way 
of reflection, anijjjf true are very ill things at 
to the cunsequeii^s that may attend them. 

If, indeed, persons may bo admitted to pre¬ 
sent things not properly examinable in those 
[daces where the presentment is made, or thiiigd 
that may not, by some method ahil course <>t law 
be brought into a way of cxaminaiionand trial, 
it would cross all the aduiinistraUon ot justice 
whk^ provides means and remedies as well to 
acqSt the innocent as to [umish the guilty. 

For the jury are highly to be favoured, and 
protected by the law, while they Keep within 
their due limits; 5 et if by a conteileracy, ur ill 
practice, they do any thing that is not w arranted 
by their legal power, they lose their privilega 
of* favour and protection that the law gives 
tliem. 

1 will suppose with your lordships* leave, one 
thing in this case; suppose the mud jury 
here should present a thing of which tl»oy hail 
no authority by the law to make a pcesentment, 
uoiibl an actKiii lie against them for it, yea, 
or no ? 1 conceive it would lie 111 that case, for 
the law takes no care to protect any persons^ 
from actions for what they do by wlour of 
their office, but those that iceep witliin the li¬ 
mits of that authority which the law gives 
them. 

As for iostancQ, if they present their.opiaM)*l 
of things only, as that they conceive 
i. N. enjoying atssh an otfioe to ^ allNIM^ 
unfit for it. This sure would he quite heswAt 
office, and natura of a juror, this l^ing oat •of 
the limits of their authoriigt and inquiry, and 
though this should be among^ othat ^tilings 
which they might lawfully enquire of and pw> 
sent, that would be no excuae for this extra* 
vagant presentment which they had no auilios 
riiy to make. 1 

In this case, my lord, I must conrwa 
not find, but bope to-bear somethiag-fi’om the 
otb« nde Itbout it, wlwt wticle of tbew<w^ 
charge, the matter of <tbis petaentmanhWaip 
gnto' in reterenes to m}* lord MacclesBaldlat 
4R 
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jiUintilT, an8 dteiMt, an1eMitbe,timt wliieh 
is enitpavoiif^fi td te itiliinated aliout thetr 
ImVh]^ rid armed, add ihitt indeed the^ had hy 
neverftl laws pnwdr and^utbority, tn inquire of 
-as by 2 Bit. 3, t. 3. 7 H. 8. r. 13. and 20 R. 2, c. 1 

But eren ai^to that 1 must say aa 1 said be- 
fnrev in fffeueral it is not cbrectly nor positirety 
^Hu'itieii ami charged uptm the plaintiff that he 
did and there «ve say lips the reflection, lieing* 

am ddtqiiecalumny utid accmatioti to insinuate 
.#1 if'ifty lord did so and so, b<ft doth notdownrigpht 
* “ y, that he was s^uHty of any of these things, 
mv my lord, 1 must coOi'elis, upon looking 
aiu tile matter 1 eonccMVethnt all presentmenls 
ought to ho affirmatiye and positive as to the 
but this is not any sucii thing, hut they 
roiiceive h cxpc^dient to deidare their separa- 
•tion, and they hold themselves bound in this 
juncture of amrs to present their Dpprehen> 
-aions of danger from u dissatisfied party in that 
county, and then again they conceive it e\> 
pedient that such and such persons do find 
ee^eurity tor the peace, and the plaintifl' first. 

It is the end of all law t^ bring things to 
jndgfiicnt in a due cours^ and metboil of 
examination, and trial, but now sucli a pro¬ 
ceeding as this upon which this action is brought 
is not a l^al course u|ion ‘which a formal in¬ 
dictment may be raised i and under favour, my 
lord, ill all criminal 'accusatioot tlie course of 
proceedings stionld be such that the party ac¬ 
cused may put himself upon the trial of iuiiin- 
nocency,whereby he may ^ther be found ^itfy 
or acquitted. 

dinil besides, my lord, this 1 have fuilher to 
any, aato the matter, thifit I conceive the parts 
« Of the justification the defendant hath very 
mncli failed in, and that in many particulars. 

First, tiiejUvStificatioti is made <ifa presentment 
made at C'hcster in tlie Coiaitioii Hull of Pleas 
thci*p at tbeaessioDS, and the declaration is for 
a libel I and cotispimcy at Warn age in the 
county of Berks, and it doth not a^ipear that 
tlie thing justified is the same with the thing 
chained. Nor doth the plea say by what au¬ 
thority tliis court at which the preseninieiit was 
made, was held, nor by what commission. I 
did mention that Chester hath various and dif- 
ierent jurisdictioiib, some by coinuion law, 
others by statute 32. H. 6 , and 33 11. 8 . c. 13. 
Now it is necessary in such a case that he that 
will make such a justification, must justify in 
Snell a manner as to leave nothing out or on- 
Oliedged, that makes any tltiiig to llte com¬ 
pleting, and perfecting such a justifleation, 
tor by his justification he acknowlcdgeth all 
the matter of tact allodged in the dechnration to 
ht truly Mt forfh, but only justifietb the man¬ 
lier of dohig that fhet, without; wbioli.ittstiflcB- ‘ 
turn the same matter wbukl be a fimlt, mr svUch 
he must uiifiter- 

d^n, the Defbndant in this plea doth jus- 
4 ify, tbst he was among the rest swam and 
UMtiged to onqliirefbr tlie kiag and tiie body of 
#iai eopnty, upon oertuui articles delivered to 
diMBUttI Itisfiellowjntoraby thejusticGa^biit doth 
dKil muiiatt whatJdMsearticleu vrere. Novrus 


fliki is alledged in the it should seeid that 
the * Articuli per J usticiarios eistr^iti,* were 
articles dcltveretl u> them in writing, and so 
being certain ought to have been particularly 
set forth, that it might thereby have appeared, 
tliat this presentment was in pursuance of 
those articles. Ptu* in case of a plea in bar q& 
and to avoid such an action as tots, be onm 
thns as I conceive to have justified. 1 coiuw 
1 did such a fact, as in the declaration is al- 
ledgeil, but it was at that time given me in 
command and charge to enquire so and so, and 
for that reason, i did inuke such presentment; 
and so ought to have set forth wdiat the articles 
were, or at least to liovc said they were, such 
as did contain in them matter upon which this 
presentment might ho gi'oiinded and founded. 

Another part of this justification is that ha 
says lie did it accoriling to evidence, and testi¬ 
mony there to them given concerning the said 
carl. Now that 1 conceive to be too general 
and therefore naught. In Bnsliell’s Case in 
my lord Vaiighaii*s Reports, Ibl. 13? *, there 
was a jury fined beenuse they diil not bring in a 
verdict according to evidence, and tliey being 
committed to prison, thereupon brought their 
Habeas Corpus ill the Coininoii Pleas; and my 
lord chief justice Vaiiglian who delivered the 
opinion of tbit whole court, in that, case did 
take exception to the return of the Habeas 
Corpus, which sti foilh that matter so, be¬ 
cause the court that made the return ought to 
have sett forth the evidence given below, so 
that it might -apjiear to this court here whether 
I the verdict weir uecurding to evidence or not. 

My lord, 1 ^vould borrow a reason from this 
I case in Vaughan to use in our cose, and urge 
I it thus. 1 conceive that he that will cbiise to 
plead specially and not generally, ought to 
make it so certain and jiositive, that no excep¬ 
tion may be taken to the generality and uncer- 
tniiiness of it, and surely 1 think vi ith submis- 
sioii, a baiT or a justification in a plea ought to 
be more particular and certain than the return 
of a writ from one* court to another, which as 
the return of a court they might with more 
reason think fit to give errait to and construe 
more largely. But this, as all pleas, must lie 
taken most strongly, against the party pleading, 
who is presumed best to know iiis own case, 
and to be best able to set it forth, and therefore 
it will likewise be presumed that he has set it 
forth all, and if then it be too general and un¬ 
certain it must needs be naught. 

1 have this further to say, my lord, as to 
the form of this pleading, 1 conceive it hath 
iailed in many partioelara, for 

First by this plea or justification of the De¬ 
fendant’s, the plaintiff is atreightened, and the 
tPkverse taken in the plea is too narrow to bring 
4biB matter to a fair tm. 

And the jurisdiction of Chester, whither the 
dei^snt by tlie plea would draw the eauni- 
iiatkm of thiacailse, beingaiiimtod andotreum- 

* kee the Case, vol. of this Qal^ 

leetum. . « 
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scribed jurisdietioii, is not large enough to carry 
'\all the matters, c|iwged in the declaration and 
excused or justified by the plea, thither to be 
tried and determined. 

The plaintiff declares upon a conspiracy and 
libel had, written, and published at Wantage in 
'^le county of ^rks, the defendant justifies 
h]MD an impanneling, swearing ami charging, 
and presentment in the county of Chester, and 
then trareraeth, absoue hoc, that he is guilty * de 

* prennissis in narranone* in the county of Berks, 
or other where, out of the county of Cliester. 

Now to this, niy lord, I think 1 have two 
exceptions. Here are many things laid in the 
declaration; as a conspiracy, the writing of the 
libell, and the publisning, and these may be 
and are so laid in this action as distinct crimes 
of themselves, and I conceive arc to be en¬ 
quired into distinctly by the jury, that should 
try this cause upon issue joined. And that ar¬ 
gument I ground upon iSmith and CrsiKhawe^s 
case, Palmer 315, Tlio case is twice reported, 
once upon an action brought in king James’s 
time, and judgment was arrested, by opinion of 
three judges in the King’s Bench. Palmer 315 
and 317 ; and again as it stands repotted in 
Cro. Car. fo. 15,"where judgment is given for 
the plaintiff. But there it is agreed that where 
a conspiracy is laid in one place and the fact 
conspired about was in another, though in the 
same county, there ought ttf he several visnes, 
which proves them to U* distinct crimes. 

And besides, my lord, I conceive with sub¬ 
mission the traverse ought to have lieeii * absque 

* hoc quod est culpabitis de preniissis nee de 

* oorum aliquo,’ for it is sufficient for the plain - 
tiff to recover if he make out any cause of ac¬ 
tion in any one pfUticular. Now how can this 
traverse, that confines all to the county of 
Chester, be good or large enougli, for they con 
try nothing hut what liuppens to be within their 
own jurisdiction, and the plea which grounds 
the traverse goes only to the making of the 
presentment, and answers not at all to the con¬ 
spiracy or writing the libelh 

And certainly the last words of the traverse, 

' nec ahter vel alio modo quam’ the defendant 
has in the plea before alledged, will not make it 
good ; for these words answer to the writing, 
Or the conspiracy, and I shall compare it to 
the case in Cro. .Eliz. fo. 433. of Askuc and 
Saiinderson, trewer for sheep, 1 Dec. 36^ Eliz. 
The defendant pleads he was sheriff of Lin¬ 
colnshire, and J. S. recovered against the 
plaintiff 100/., and had u>?/a, returnable Cras- 
tino Animarura 35 Eliz. which was delivered 
to him 1 Oct. 35 Eliz. to be executed, and he 
5A0«h Oct. 35 Eliz. took, &c. which is the same 
conversion absque hoc, that he converted them 

* attter vd alio modo f* and the plea w'as by 
the whole court held insufficient, because it was 
not answering to the time laid in the declaration 
(though that were a transitory matter and the 
material things of the action were answered,) 
and not answering all comprized in the decla* 
ration, it was iU in alt. fclo here this piea bath 
not answered the whole deolarutiui, iiw the 


ScandulHsk Magngium. f 135D 

consfiiracy miglii be in Berksliire though the 
presentment wane made by them as a jury in' 
Cheshire, and therefore is certainly . naught, 
because both may he true, the declaration and | 
the plea, and yet not answer one another, be¬ 
cause they speak not of the same facts. 

And 1 conceive the general issue ought to 
have been^^aded in tins case, but of that I 
shall say somewhat more presently. 

Another exception, my lord, that 1 take to 
the pleading, is this, that the defendaut liath 
pleaded, matit^r acted and depending in a court 
of record, and yet hath not pleaded it * prdut 

* patet |>ei‘ recordum.’ Every plea must have' 
an apt conclusion to bring it to a ^proper isstie 

judgment, if the pica doth coiitoiu matter4»f 
Record, it must conclude, * prout patet -per 
‘ recorjlum,’ diecause that proves itself, and tba 
replication must be ^ null tipi record,’ and there¬ 
upon it shall he tryed by the record when pro¬ 
duced, or judgraent iqion failure of tlie record.^ 
Ami so is the book, of 30 missis, pi. HU la a 
like matter as this it ts said if the detendmite 
in a writ of conspiracy will justify as jurors or 
indictors they must nmke it appear by record : 
that is to 1 ki way and mediod of trial in the 
case, and so it imisthera be. 

Ho 7 H. 4. .31. There was an action iipoii 
till* case fur a conspiracy ; the defendante plead 
their iinpanacUing before a justice of pisice^. 
and an indictment of trespass was found 
by them aad demanded juilgment, ‘ si action 

* &c.thereupon * Null tiel record’ is lepliixl 
and upon that issue joined, and upon failer of re« 
curd, judgment is given for the pluintifr. 
These two cases prove clearly that the trial 
must be by record and therefore, * prout patet 
^ per recordum,* should have been the conclu¬ 
sion of‘ the pica, ami the plea not iiaving onn • 
chided so, and that being specially assigned for 
cause of demurrer, the plea is naught. Our 
last eveeption is that insteail of setting 
forth this special matter as it is here pleaded 
the defendant ought to have pleaded the ge¬ 
neral issue, and could not plead it thus ; for it 
is a plain and known rule wherever a justifi¬ 
cation doth amount to a bar, not guilty, that 
is cause of demurrer. In such a case I need 
not cite books, 1 am sure, for iiroof of this, it 
is so well known and so plain law, CfO. .Car. 
737 Lynnett and Wood’s c^se, * and abund¬ 
ance more expressed in it. 

And the reason of law is plain. liecanse ape- 
cial pleading tends, only lo iutricate and in¬ 
veigle the court in such a case wben lontterz 
ouglit to come to a proper issue ; 80 .it would 
in this case: wheraas all advantaj|^ of thin 
s^ieoial matter, if it amounts te a goodesniise, 
would have been saved to them upon the ge- 

■ ■ ■ ’ -- ' -rr 

* The case bene intended seems to be that * 
ofLynner v. Wood, Cro. Car. 157. Oiie of 
the first general principles in |ile^iug is tlial 
nothing may bo pleaded specially wbhdi 
aiDOimts^te the general issue or a toliil ^dquhll 
of the charge, See CJo. Lit. 303, b. 3 Bfoohih 
Comm. 309. Com. Dig. title<iPil«ader IL U ) 
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neral iBSne, but thwspeciiA plea would intricate 
the court in disputes between matters local and 
transitory, and between particular anil general 
^.iurisdictions, and a f^reat many other questions 
arising^ upon it. 8o that both for the substance 
of the ptea as also for the form in which it is 
pleaded, I conceive there is not matter suffi¬ 
cient. in it as it is pleaded to Mclnde the 
plaintiff, from liis action, and thenmc humbly 
pray yourjudg^mentfbrthe plaintiff. 

Mil. Holt’s Argument. 

Mr. Holt. May it please your lordship, I am 
of counsel in this case fbr the defendant. The 
KeeonI hath been already truly opened by 
Mr. Ward, and therefore, 1 shall not trouble 
^our lonlship to repeat tlie particulars of it, 
But the general question of the case is, 

Whether this action as the matter appears 
Iwfore you upon this whole record doth tie or 
not against the defendant. 

And with submission, tliis action 1 conceive 
doth not lie. . And next suppose tha't action did 
not lie, in case a proper plea were pleaded, 
then the question is whether this plea doth not 
sufficiently avoid the action, and with submis¬ 
sion 1 conceive it is a good plea and doth well 
avoid the action. 

1 shall then in the first placp consider whe¬ 
ther this action ujion the case, in the nature 
of a con^{Mracy, for this matter, doth lie as 
it is set forth in the plea, that is the main ques¬ 
tion, and as 1 said with submission to your 
lordship 1 do conceive the action doth not lie. 

Mr. Ward did indeed promise set oral things 
wliirli I do admit, as 

First, that tl>e action brought by this noble 
lord the plaintiff is brought as well for the 
king as for himself upon this statute, and that 
the King is concerned in it; all this 1 do admit, 
and yet I conceive that will be no ingredient 
intci/ the case, nor will affec.! the case at ail one 
way or the other. For I do not observe that 
he hath inferred, nor indeed can he infer any 
consequence thence to maiptainthis action. 

Secondly, I do admit that this noble lord 
the phiintiff is a person of great honour and 
dignity both by iitle and office, and in him- 
selfoi great Worth and honour, and I rx>nceive 
the integrity worth and honour of my loitl of 
' Macclesfield are not at all concerned in this 
case. I would not be misunderstood : though 1 
should justify 4iml maintain the presentment of 
the Grand-jury, to be a good plea in law in bar 
of this action, yet I would not be thought in 
the least to make any* reflexions' upon my 
tord’s honour; that' w^b 1 stand upon and 
intendto argue is the law of tbe case, not any 
thing of that tendency ; and uo 1 desire all 
along to be understood. 

^As lOtbe 'Catiseu of the special^ demurrer, I 
ubalhconskler then by and by, hut thatithis ac- 
.tion as itstandi befbre your (ordships upon this 
; imcMMd ttnet to beiBUintainefl by law, 1 shall 
fMfme to prove by fheie three grounds and 

First, that this is a presentment made of 


these mutters that are therein mentioned in a 
proper Judicature before proper judges that ^ 
nad conusance of tbe cause. / 

Secondly, as it was made, before profunr 
judges, so it was also made by proper persons, 
such as were very fit to judge ot‘ the matter 
given them in charge. And / 

Thirdly, That the causes and matters men-r 
tioned in the presentment, are very goodi^auses 
and grounds upon which these persona n^ht 
request that the persons therein named might 
find sureties for the peace. 

And 1 conceive, my lonl, that if I make out 
these thing.s this action that is tlms brought 
u|)on this presentment must of necessity fall to 
the ground. In the discourses of these beads 
1 shall answer Mr. Ward’s objections as 1 go 
along. 

First I say that this presentment for which 
this action was brought was made in a |>roper 
judicature and before profier judges that had 
conusance of the cause; and lieing then made 
in a course of justice, I think it will be yieldeil 
me that the action doth not lie. 

Now that it is made in a proper judicature 
and before proper judges, I think will be 
pretty plain if we do consider the jurisdiction 
of the court* in which this presentment was 
made, which though Mr. Ward hath made one 
of his objection's that it doth nut appear what 
jurisdiction it is, yet with submission I take 
it you and all the courts in Westminster-hall 
will take notice of their jurisiliction being in a 
County Palatine without its being particularly 
jiieaded, for it is the king’s ow'n immediate 
Court, the Couiitv Palatine having Jura Re¬ 
galia, anil the juJges sit there by the king's 
tin mediate commission, and patent from the 
king. It is then like the jurisdiction of this 
Court and the other Courts in Westminster- 
hall, and J think it always has been taken notice 
of as such by the Courts in Westminstcr- 
hall. 

If a Writ of Error b€; brought of a judgment 
given in the County Palatine of Chester, as we 
have precedents of such in Co. Entr. tit. Error, 
they do not set forth tliat it has been a County 
Palatine time out of mind, they do not set forth 
their jurisdiction to be by prescription, letters 
patents, or act of parliament, but generally 
use their plain stile as it is set forth in this 
plea. 

But now Jt is true in cases of judgments and 
proceedings in inferior courts and subordinate 
jurisdictions, there the title of tbe Court mufet 
appear in tbe stile, and it must be made out by 
what authority tliey hold plea, hy prescription, 
or letters patent, such as these, or act of par- 

* This is fallacious, and begs the question, 
presupposing tbe libell to be a lawful present¬ 
ment, that being the only question. Every 
false maHcious lye published in a Court in siicb 
a manner as no issue can be therein legally 
joined, is not made a lawful prewntment, be¬ 
cause done by a jury, and beanie they say, we 
prasent, dec.” MS. v 
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IjAment, and therefore it doth not need to set; Now my Lord, 1 would desire to consider 

tb» declaration of the plaintiflT 


.forth its authority specially.* 

> And 1 remember tliere was a case of a Writ 
^ of Krnir of a' Judju^ment in a County Palatine, 
where it was assit^ned tor Error tliat the cause 
of action in the decluration was not alletlijed to 


,ho * infra jurisdirtionem’of the Court, but tlis# acknowledge to be favourablv taken, being 


<Joirrt liekl it needed not be so alledged because 
tbe^^nly Palatine was not such an interior 
tUbSrdiiuite jurisdiction as must be particularly 
let forth and rcstrainedto such limits, and this 
was (be case of one in the Petty Bag. 

. And the reason of the law is the same, with 
that in die Prince’s Case, in the eighth Report 
wliere it is held that an act of parliament con¬ 
cerning tlie Dutchy of Cornwall, and which 
gave a special manner of inlieritance to the 
king’s eldest son, was a public act of parlia¬ 
ment and not such a private one as need to be 
BpiMutilly set ihrth, and your lordship as all other 
the King's Courts ought to take notice theretif. 

Then this being in a County Palatine which 
has regal power, and this being the King’s 
Conn by immediate commission from the king, 
this jurisrliction doth comprehend within the 
Comity Palatine, the same autlmrity as the 
King’s-beneb has in other parts of the king¬ 
dom and therefore it hath power to enquire of 
nil ofl'ences committed within the County Pa¬ 
latine that justices of Oyer and Terminer can 
enquire of, nay more tiian ordinary commis • 
Bioners of Oyer and Terminer, and may exa¬ 
mine the Errol'S of other justices of Oyer and 
Terminer, and enquire ot things they* cannot 
enquire of 

Nowit being so. pray let us a little consider 
what is mentioned in tliis presentment but what 
the judges there had power to * enquire into 
‘ and examine hear and determine.’ They by 
their commission arr to proceeil against all 
that frequent conventicles or unlawful meetings 
under cedonr of the exercise of religion con¬ 
trary to law, against all ihnt go or ride armeil, 
which is au otfence i» time of |>eiice, and 
against those that unite and assemble in unlaw¬ 
ful numbers, and in a tumultuous riotous 
manner, so that there is nothing mentioned in 
tliis presentment but what is proper for the 
conusance of that Court before whom it 
was made. X 

* So ill the Original. 

t » Co. Kep. 14. 

X “ This is fallacious, for a crime wlwreof a 
Court hath conusance may be maliciously 
suggested in such manner tfiat the Court 
caiiflot legally bear and ck^terniine the same, 
tior bring; it to any issue, nor grant any process 
upon the sugge^ion. Every Court (except 
parliaments) is bound to legal forms, as well 
as limited to the matters whereof it may take 
cmsosojice, hut the Court could not hear and 
determine any of the matters in this libell in 
4he manner these are set forth, and therefore no 
lawtul presentiheiit, nor to be deemed a verdict 
or act of ajury assuchnorcould the Court regu¬ 
larly take any conusanc^e of that libell.'* AIE. 


this matter 

which seems to comprehend these sorts i 
actions. 

The first is an action grounded upon 
statute de hlcandalis Magnatum, and that I 


greunded upon an act of parliament. 

Secondly, another sort of action seems to 
be grounded on the common law for a libell, and 
that action any man may have, as well as a 
nobleman. And, 

Thirdly, it seems to be a kind of action of 
conspiracy for to indict or accuse the plaintiff 
of these matters iu the presentmehl: without 
probable cause. 

I'iow, as to the first, though it be (avonred in 
law as an action grounded upon a statute 
ami for the preservation of the dignity of peer¬ 
age which hath so great an influence upon the 
government, yet eveu in that case n |irooeed- 
ing according to the course and method of 
law,^ shall take away the action of a peer upon 
this statute, fiir such a fact: for a peer is cer¬ 
tainly as liable to thejustice of. the nation, and 
matters done by iiim as inquirable of by a grand 
jury before a proper court as a private sulgect, 
aiKi if the court have jurisdiction of the cause, 
a jury may enquire of that matter of whidi 
the court have jurisdiction. And for such an 
enquiry he cannot liave his action, and that is 
not a suggestion of mine, but groiuided upon 
a full authority in point, and that is the case, 
11 Eliz. Dyer. S85.f A peer brought au ac¬ 
tion upon the statute de 8candalis Magnatum, 
in the Common I'Jcas, against a man tor ac¬ 
cusing him for loiging a deed (which cer« 
tainly is a great oflence and draws with it a 
great deal oi' infamy and scandal) the defendant 
lie justified thus. ^ 1 brought an action against 
' tliis peer,* the plaintiff, of * forger de faux 
< fauts’ which is tlie same niaiter upon which 
this action is brought, and thereo|Km the plain¬ 
tiff deuiurrs.ll This was held to he a good 
justification, and tliat tiie statufe, de fikian- 
dalis Magnatum, did not extend to give an 
action for such a matter though false, thoujgh 
malicious, and though brought for vexation 
without reason ; and why, because it is a pro¬ 
ceeding in a court of justice^ and wherever a 


* “ This is the vain fallacy that runs quite 
through all this Argument, that he suppcMh 
the libell to be a pibo^ng a^rding .to the 
course an<l iuetlu»d ei'law. Jf it were, no ac¬ 
tion would/lie against the defendant, tlieogli 
all the matters of the accusation ,wei‘e false. 
And it may be, the law would not suffer it to 
be doemedaooiispinu^.*’ MS. 

t Lol^d Beauchamp v. Croft et al. 

“ All this Argument is trifling and beg¬ 
ging the question, taking it for graotefl, that ' 
the writing this libe!l was a legal proceeding 
in a court, of justice, which is utterly dediod. 
The action against the peer was a legal pteoess 
against him, for which no man shall imffbr.’* 
MS. 



1^55] STATE TRIALS, SSOHiRtJEf 11. l684.-^£!. ^£1356 



doth^ proceed in a proper eotirt that hatli 
;r jurisdiction, and tor rrimos that the 
; 'iiath conikance of, lie is niidcr tiie pro- 
m of the laty, for that prosecution, anti no 
bn will l^e against him tor it. 

^ kiid that, my lord, is the differance taken in 
tSa fourth Report fb. 14, Cutler and Dixon’s 
uase, which was thus: Divers scandaluns arti¬ 
cles are exhibited to justices of the peace, 
aifbtnst certain persons. Sonie of those thinjjjfs 
too* court hnfl jurisdiction of, some it had not, 
but thougfh tliey were scandalous and without 
reason exhibited yet for the meer scandall, no 
aetion would lie hecaulo defendant had pursued 
the ordinary course of justice.* 

It is true iny lord, a special action upon the 
case will and may He after the matter is de¬ 
termined, for proceedings without a probable 
cause; but then the action must be special, 
and the plaintifr must declare that there was 
such a prosecution upon wliich be was ac- 
quitted; and that it was without any probable 
cause. 

But, my lord, the Declaration in this case 
now li^ore your hardship is not so, setting forth 
that they proceeded in a couit of justice where 
the matter was examined, and the plaintift* 
acquitted, and that the proceeding was without 
any probable cause; but it supposeth a libell 
niMe by the defendant in conspiracy with 
others in Berkshire, and then sets forth the pre¬ 
sentment in hcBC verba, and then a publication 
of it in Berkshire, to the scandall of the plain¬ 
tiff. 

Now as this Declaration is made, jtrima facie, 
no question but the action doth lie; bui then 
taking the whole tecord together, and as the 
matter is thereby disclosed to the court, it ap¬ 
peal's to be quite another thing: if so be these 
things had been done in Berkshire, as the 
ptaintiff has declared ; without the methods of 
justice, there had been notliing to be said to it, 
but being by the plea shewn to be in Chester, 
before a proper court in a legal course ; and 
not any thug shewn by the plaintiff to deny 
the matter of the justification,f I think it can 
iMver maintain this action, to make this a 
libell, made by conspiracy and published in 
Berk^ire, 

1 come, then, to the second ground of my 
Argument, why this action will not lye, and 

* ** If the libell be po prosecution in judg¬ 
ment of law in a couiwe of justice, then this 
Argument is vain. The matter of the libell 
coofd never be determined by the court to 
whcBi it was offered, nor the plaintiff acquitted; 
and therefore it is to be judged a libelf, and the 
plaintiff muat Imve his remedy novv, or else he 
can never'have any 3 and so he shafl receive a 
ffittat' eihd Be without possibility of re¬ 
lief if this a^on do not lye, and that is against 
the Imown Ittaxim ef law, nemo recedat a 
Cmk fern absmie remedio.” MS. 

* ougm to eome%ito the evidence at 

tliP'jfti; cannot 

the court upon the Demurrer,” ' MS. 


that is this, this ^ presentment is made by 
proper persons, for it is made by a grand jury, 
of a county who are by their oatlis to present ^ 
all offenoes that the court bath' authority to 
hold plea of.* 

1 think it will be easily agreed to me, that it 

not necessary for the grand jury, to stay till 
an indictment be drawn up by an officer or 
other person in form, and in Latin, andv>o in 
their' inquiry to confine themselves onty^ to 
such bills of indictment as are prepared and 
presented in form to them; but they are to 
enquire and presentment make of all things 
that are given them in charge, and fine court 
they present unto hath conusance of, that they 
have any notice or knowledge of themselves, 
or, are inibrnied of by any person,and this 
without doubt tliey may do: and it is the con¬ 
stant universal practice of grand juries after 
they have dis[>utched the lulls that are brought 
to them in form, they go and consult amongst 
themselves what they know of their own know¬ 
ledge, or are informed of, concerning any of 
the matters relating to the business of the 
county within their charge and authority, and 
according as upon enquiry they find matter 
to present, they do present it to the court, and 
that very often witliout the strii't form in paper 
and in English; this is done by them every 
assizes and sessions.H 

And what is the effect of this ? why what is 
double, the officer of the court receiveth the 
|iresentmeiit and draws up a bill upon the mat¬ 
ter presented into forme, which the jury find as 
an indictment, or else it is used as eridenoe to 
another grand jury, the next assizes or sessions, 
to find a bill of indictment upon, and ootumnn- 
ly indeed this latter way is taken: the clerk 
<»f the assize, or clerk of the }ieace, reserves 
these informal presentments as evidence for a 
succeeding grand jury, to find bills by him 
drawn up thereu|>on. Now, my lord, tliis 
being the practice all over England, I know 
not why it should come to be a fault in our 
case, to do it here. 

Then in the next place, my lord, I would 
desire that this may be a little considered. A 
Grand-jury do apprehend the peace of the 
country to be in danger, they do observe 
many meetings of suspcctoil persons, men ride 


* ** This Argument is sick of the same in¬ 
firmity with the first.” MS. 

f 1^ the Grand Juror’s Oath, vol. 8 , pp. 
759, 77t, 7T3, of this Collection. 

II ** Yet if they will become accusers fliey 
must do it in the course and form of law, 
whereby the parties accused may have,a course 
in Jaw to acquit themselves, and clear their 
innocency. The law never did impower a jury 
>or any other, to blast any man^s reputation 
without possibirity to clear it; the jury may 
present deihults o\' all kinds, but they may leiSt 
irayse lyes, or maliciously accuse peraoas out* 
itit the couNie of justice, and be me from tdl 
punishment fw abusing such M amjMiity an 
the law hath plaoed in tbera.'^ 

8 
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turned in {;rreat niimbers, and the country tcm- 
fied by ^^uch tumultuous assemblies, stall imt 
S* this Grand-jurv endeavour to preata’ve the 
peace of the country Shall not these men 
present their iears and appreliensions to the 
of justice,*' to desire the aid of that court 
fur the preservation of peace and prevention of 
ituschiel7 Shall not a private man that is 
affron|ed and appruhonds himself to be in dan- 
gefmlile or bodily hurt come before a magis¬ 
trate and declare his fears,f and desire the 
security of the peace from him of whom Itt 
stands in fear (nay thoujj^h it be a peer) aim 
shall not a Grand-jury that arc sworn to en¬ 
quire of all breaches of the peace be at liberty 
to present their fears of a pomic danger ? Cer¬ 
tainly the law would be defective if it were 
not so as 1 say, for all will agrro that the 
Gi'and-jury represent the country in, if not in 
their enquiry about, all matters about which 
tlie country may be or apprehend themselves 
to he in dange.*, and in this case that is the 
thing done. In this presentment they declare 
their apprehensions, they give reasons of those 
their apprehensions, what is the cause of* thtir 
fear, and desire Uiat their fear may he taken 
away by a remedy provided by the law and 
-in a lawful way. 

My lord, with submission it is not necessary 
for justices of Oyer and Terminer to enquire 
alw'ays by indictment.|| They have another 
way, and that by the express words of their 
commission * per sncranicnlum proborum et 
^Legalium llomitium de ComUatu ac alijs 

* viis Modis et Medijs qiiibus melius sciyerint 

* per quos, rei veritas melius sciri polerit,’ of 
those offences of which they have conusance so 
that it is not necessary, that the prnceediugs and 
informations of a Grand-jury to all intents and 
purposes, should be bv indictment, for the very 
oouMnission gives authority to make inquiry as 
w'dl by other meansand ways*whereby the truth 
may best be known, us by the oaths of honest 
and lawful men. If then they have authority 
to enquire by other ways and means, surely 
tlie way of presentments, and desii^ to t^e 
security of the peace as occasion shall be, is a 
good and legal way of profseeding: and surely, 

^ A Grand-jury may inform a Court of 
any matters of fact, but tlieir fears or fancies 
fire no ground in law to deprive any man of 
his libcity, unless he ffnds sureties ffir the 
peace. If any one Jory-man will swear he is 
afraid of bis life by any man or men, and ex¬ 
hibit you causes upon oath of bis fears, iie 
may have him bound to the peace in 40/. re- 
cogniaance, and two sureties in the like ■ snm, 
but this is not as Jury-man. If the jury will 
shew their fears of their lives by any man, 
they must proceed as other men do, aira that 
comes not to the point to justify them in this 
libell.” MS. 

• \ Thiere. must be just cause of his fears 
alledged and he must not invent lyes of the 
mly he fears.” MS. 

' H << Thkes not tQ thejpurpoie*” MS. 
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if it be ootisidered it will appear to be a very 
merciful presentment to desire Only security 
Ilf the peace in such matters as are UieVeiu 
containra. 

That commissioners of Oyer and Terminer^ 
have power to bind persons and take of tlieni 
security of the peace is expressly held for law* 
in Fitzn. Nat. Brev. fo. 28, where speaking of 
guBtices of peace how they come to have a ge* 
neral authority to bind persons by recognizanca 
to keep the peace, the hook says it is by virtua 
of that special clause in their commission which 
gives tlicm power and authority, * ad Audiend* 

‘ et Terminand* et Inquirend’,’ of all things 
done against the jieace. If then, by virtue of 
that clause, in tlie general commission of tb# 
peace, justices of the peace have {lower and 
authority to bind to the peace, surely the judgaa 
of Oyer and Terminer at the assuses at Cheater 
have likewise an authority to bind to thepeaoei 
which is ail the end of this presentment. 

My lord, Mr. Ward hath made some sort of 
ol{jection against this manner of presentment. 

First, he would have it to be so scandalous 
to my lord Macclesfield because it doth import 
in a mannerf that he is guilty of treason, of 
great breaches of the peace, of going ‘ to con* 

‘ venticles, riding armed, and tumuhuiiiwly, 

‘ dec.’ and this he would have to maintain this 
action. 1 think it is not so, but if it be so, no 
action I conceive would lie: for if it be true or 
they are so informed,|| the Jury ought to 
present it by their oatlu, but if you take it 
the other way, and niy loH is not thus scan^ 
dalized but inferences, not by {Mwitive and 
direct charge; then I hope you will not lot, 
such inferences construe a mao into an octioRi 
when iny lord is not accused of these offenses. 
Will you bring an action for an accusation f 
No, you by tliese inferences yourselves scanda* 
lize my lord, and certainly never an actioa was 
maintained upon such a ground as that. 

Words are not to be strained j in any eaia 
whatsoever to make a man liable to puniak- 
mentor action for them. These words Iconestva 
ought to be jdain, or no action lietb, so that 
take it either way this action must fell, if it 
doth, or doth not accuse my h»d of Maeoteai* 
ffeld, If it doth accuse my lord, the Qrand- 
jury have done it upon th&r oaths,who 

* “ Not to the point.” MS. 

f The libell expressly saitb tbattho pon¬ 
tiff is disaffected, a cabaUcr withSchismaticki,, 
a frequenter of Conventicles, dec. and Mng so 
charged in the declaration, none but a |Si|y 
can try tha^matter effect.” MS. 

II “ The. matters criminal in the libell ore 
not so set forth as the Jaiy eould have oaths 
made of tboni^nor ooidd they in that manner 
depose or know them, and therefore now M 
matter fcsr.anresentmeiit.” MS. 

§ The fibell is grossly scandalous 
stnuningone wordinit.^ MS. 

qf «Our law does no more adiiril ...aM' 
man to swear another to be disaSectod thiii. 
admits hiniio swear a man . is 
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that oath are antwenUe to God and their o«rn 
conacienoes for makiogr siicli presentment, but 
not to any person by action. If it doth not 
^ accuse .my lord then tliere is no scandall, 
^ and consequently no ground to support the 
action. 

In this case, my lord of Macclesfield is only 
desired to find sureties for the peace, and if an 
action of Scanclalum Magiiatum lieth for a 
peer’a being desired to be bound to the p«»ce, 
that 1 tibink would be pretty hard, that is a 
ohasicc that may befall any person whatsoever. 
The most innocent person in the world may be 
required to find sureties of the peace, and no 
man’s greatness can esmmpt from it, for a man 
is not to refuse to keep the peace, nor to give 
caution so to do. If a roan then be presented 
under suspicions and dangerous circum¬ 
stances (I say not, roy lord of Macclesfield is 
under any such, but only speak to the matter of 
this presentment) and desired to l>e bound to 
the peace, there is reason he should so be, 
because it doth legally and fairly appear that 
he hath given cause of suspicion to the king’s 
ministers, or people,* of sumo danger irooi 
him, though be bath not gone so far as to 
commit any act whereby a breach of the fieace 
doth actually appear : for binding to the peace 
is fi>r preventiou of breach of the peace, and 
securing from the danger threatened or feared, 
gnd not tor a punishdient of ati offence past. 

Now, my lord, this being, as 1 have alreaily 
aaid and proved, proper for a Grand Jury to 
take upon them to do, I will cite to your lord- 
abip two or three autborities out of multitudes 
that might be brought to maintain the asser¬ 
tion that in any case lyhatsocvera Grand Jury 
is not so much as to be called in question, or iiii- 
peached by action or otherwise ior any thing 
tliey do by virtue of and within the limits of 
their autborityt; ner indeed are Uiey to be ques¬ 
tioned for any tUng whatsoever that they have 
done before the time of their being u|ion the 
juiy, because they once having been upon tiro 
Qfind Jury* and thereby being to enquire of all 
ofiTenoes within their Imowi^ge or infbrma- 

*t|ntyter; the matter of foct ought only to be 
niifomt and the law or ajury muat judge what 
grime waam the fact, so tmit this iibell is not 
a thing done in the course of a Grand-jury, 
wherein the law protects them, but it is ascan- 
dall malicloudy and by conspiracy done to 
scandalise and defome the plaintiff.” AI8. 

* This subverts (if it were law) all the 
liberty of Englishmen, and sulgects tliem all 
to be, sent to gaols without a^ offence swem 
against them, from which they can be ac- 
gnitlcd ; and when king's mmisters shall 
say a whelecounty is under dangeraus suspi- 
ckios cireoaistaiices, they may send them all 
if f^ls tf they cannot or wifi not find sure* 
ties*^,' Ms. 

jk Tbit oug^ to he given him without his 
■fciiiiliiiii, hut is noffiiog to the pmot. This 
SeR'kiiot done by virtue of, nor is it within 
teWituftbekwfiberiqr/* MS. 
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' tion* doth excuse them of all things done by 
them before. 

My first authority is 91 Ed. 3, fo. 17, a writ. 
of conspiracy is brought Bgaiiist one, the defen¬ 
dant justifieth that he was an indietor among 
others who were charged to present and took 
an oath so to do, and they ieilicted foe plaintiff 
of murdf r, and what they did was upon oatli, 
and concludes that for that reason emjcially 
the action cOuld not be maiDtourod \ anojhtig- 
I ment was for foe defoudaut; the very oei^ 
ne of the Grand J ury was syffieient to encmpl 
im from auy cuiisiJeiation of liahlenesa to an 
I action, nor was any iiiqitisiiion to be> made of 
I what was done by him while be was in that 
I service. 8 Hen. 4 to. fi PI, Bf in an action of 
conspiracy the bke plea was plea<led as the 
former that the deiendant was an indietor, but 
then the plaintiff* replielh you were it is true an 
indietor, but before such times as you were iin- 
pannelled of the grand inquest you and such 
met together, and tbei'e connived to indict, and 
there contrived that matter among ymirsehes, 
and you got yuui self I'eturoed by the sheriff on 
purpose to frame this indictment ii}h>q me, and 
hereupon there was u demurrer, and it was 
held to be no good replication at all; for what¬ 
ever be dul before, wliateiri* meetings or toii- 
spirac‘ic8 llieie were, yet, if uiice he came lu 
be a Grand Juryman and lobe upon his oath to 
present, and he doth thereii|M»ii indi«4 or pre¬ 
sent, Uie pruiiHion of tlie law for his pruiec- 
lioji Is st» gteat tliat hr sL ill not be accused lor 
any thing done by bun before tliat time. And 
in that <.usejudgment was given for foe de¬ 
fendant. 

Ho Fitz. Nat. Brev. tit. conspiracy fo. it5, 
Lit. D. if jurors ore sWoru to euquire, dec, and 
alforwards any of tlicin is discharged by the 
justices, he shall not be punished fur that which 
he did when he was sworn, but if he conspire 
after, (&c. he may for that be charged in con¬ 
spiracy. 

Agmn Htamf. PI. Cor. fo. 173. If after foe 
conspiracy foe ooDSuirators'are sw<»rn upon the 
inquest and indict foe i^y couspired against, 
in that case no writ oi conspiracy hes against 
them, because it cannot be mtendqd faCe or 
maheious when they do it by virtue of tbeir 
oath and with other jurors Ho that though by 
the conspiracy before, foere eras a cause 2* ac¬ 
tion, yet their ooining once to be of the Grand 
Jury purgeth all. 

1^ 19 Report S3, and Bridgman’s Re¬ 
ports 130, AganI against Wyld and others. | 
Aa action on the casefor maiicioualy procurng 

* ** They are to enquire of aU offences by 
the oafos orgood urou, aad foereforemay pre¬ 
sent all offences, hut foey oaimol present mat¬ 
ters which cannot be swoni. None can swear 
another to beduaffegted, (Skc." ME. 

f « This is a mistake of Mr. Hok’s, tor this 
is foe same case mentioned before SI Ed, foL 
17.”' MSf. 

It All these cases are nefoingto the poinl^ 
for the reasons befoiegiveB.” MR. 
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thsiBImttliff.to be inditiled of barrUryf there is 
the like |ilea pleaded with ours, lhat theDefen- 
•dant Wyld aod another were impanneUed upon 
^tlie'grand inquest and sworn, and huvin,? evi- 
f deme, indieted tlie PtaintifTastbey wellinigiil 
A do^ And jud^ent forthe Defetidant. j 

And so 1 think i have dispatched the second | 
thinilf that I jwopotinded to sjieak to, and that is | 
aatl wf agrssa court and jud^^es that had conu- 
■andKrlhe maMei-s present^, so this -preseut- 
niDiitiiras mads by proper persons, they being 
i ii fc p a tw lled And stvorn il|)on the Grand Jury, 
and obtigad^ttpon their oaths to present if tliey 
apprahMdod danger.* 
neB to oome to the third thi^; 1 take it 
ibis preaei^ent doth contain iu itself sufHcient’ 
matter to justify the making of it, and the dc< 
sire that is iuit. 

I shall not, niy lord, cfBter now upon the 
enquiry at all, whether it be tme or not, for that 
they know that made it, ami the truth or 
falsehood of the charge is not enquirabic now; 
but the matter of whether it be, as 1 think it is, 
such as is snllioietit for them to make this re¬ 
quest npoii it, that die persons therein named 
should find sureties^' the peace. 

And here 1 will suppose that the grand jury 
of a conoty apprehends danger Irom several 
sorts of persons’:f they observe some persons 
peipetualiy live in known disobedience to the 
law, constantly fmjncnt conventicles, and such 
seditious (brbidden places, and never ceine to 
the known and established places and way of 
worship: they observe others to meet and con> 
suhto^her in an extraordinary manner, and in 
great uuikbers. Then the question to be asked, 
js whether ibis be not lawihl for them to pre> 
sent. Surely ray loni. It is, for the law doth 
take notice of these things as breaches of the 
peace.n ft takes notice of conventicles as 
seditioilB and unlawful,* and dangerons to the 
peace; ancHbey are, be^es others, so declared 
by two acts or parliament made since his ma¬ 
jesty's happy restoration, Ihe one mailc 16tb of 
Ibia king,' cap: 14, and the other made of 
thiskifig^ eh; 1. They declare that these have 
beenfhund tube the grounds of rebeHion, and 
very mnehtevous to the goveniiiient. 

M.Not o^ed to present their apjireben- 
sions or fhnciea, hut offences done, if any 
were.?* MB. * 

f “ Every person ought to he presTented for 
^ bwown okoevnl'^offehce only, unleae some be 
* joiait offeiidera 4ir. any case, and the offences 
oaglrt*to be ao«peeiAed, 'that they may be tried 
m dulb course' of law, wbetlier tliey be guilty or 
ifteodaot'.'^ ' hlB. 

HewauM tmvethe jury present breaches 
ofm pewee; «nd nobodydenies it; but te blast 
Kdtef'ir names when tfiey hive nct-bfofce the 
peace, toflhfcc away their liberty wton they 
have ii(lb“cffiended or ate not convicted,-is 
agaiewt^aU^hf^IttW df-tbe land v miidif jurkB 
act in tliat manner, the law will not-protect* 

te'tboae 

that they so^Sfongi'*'' liS.'' '**^ *»'-. 

VOL, X. 


And if other persons, tiiat do peihdps flieiifv 
selves conform to the established worship of the 
church, do harbom* such men as tlie t e i e h e r s 
and leaders of such daiigerous meetings, surety 
the grand jury may present their, apprehend 
sions of danger from siitdi persons, esiiecialiy if 
the presentment as iu this cose is not upon any 
positive assertion, o«’accusation, but only intheit 
prudence they present it as expedient. 

Dalton Oft*. liK;t. Peace, cap. 07, concerning 
sureiti^ fill' the peace, tells ns it is called surety 
of* the word securitas, because the party fhaA 
was in fear is riierehy the more secure and 
hafe. S' that is grounded upon frar, and he 
says afterwards iii tlie same raiapter, if a Ritel 
hath a fear that another' will kill, (naim, beat, 
assault, or hurt him in body, or burn hfe honsr, 
though the man hath no actual wrong delne 
him, yet that very fear of bis, is a good cai^ 
of him to desire, and of the justice to Tcqnire 
sureties tor. the peace. And is net thou tbw* 
fear of a whole county, cause to have sock 
persons, as they apprehend danger from, bound 
to the peace. And is not the fear cf a grand 
jury that represents the county * decla^ in 
their presentment upon oath, a 1<«1 ground to 
demand security for the peace ? n' private men 
iqinn their private fears may desire and eugbt 
to be secured, 1 think the county upon dieir 
public fears ranch more. 

My lord, in the next place the juncture of 
time is to be ccusidGred.f What thne was thia, 
that these gentlemen cameto be upon this jnry f 
'i'here was a plot, an bonid conspiracy 
the lives of the king and his wotlier lately 
discovered ; :i plot that was published by the 
king's Declaration, || and maile judicially to op^ 


* “ TlieJflw never yet deemed Ugrand jiii^ 
to be the county, noi* any representative of it; 
their pretended fears may he only malice or 
faction. The consequence of this assertion 
would destroy all justice in the cotmexir llte 
law, if this doctrine wci-e true.". MS. 

*1* Vain agd foreign to the qnen^u.^' 31^ 
II This Declaration was as follows : * » 

C. it. It h^th been our observation,iliat 
for several years last post, a tnalevolentyoM 
hath made it their business, to promote aedK 
tion by false news, IHieHous paoiipbleCs, and 
other wicked aiMs; whereby they enflcavKinraA 
not only to render dur govenundift odious^ and 
our most faithful subjects auSpiected to the 
people, but even to incite fbetn to a dhthih aiiA 
hatred of our royal pfeteont whdreuMn iftww 
evident to iis» that the beads of thu fteity 
obudd Have' no other aim, hut the riun of ua 
amtour gtfvenliiieut " 

“ And whilst, by^ogt utmifetcare^ we mteii*- 
fested to lAonr subjects, ohr sed fbr the nmm* 
.tenande of the Ptefestant refigiod^ and ourtefc 
Isohitions to govent according to law, Hwee it 
wreat trottble to us to And, that evU perneiAk 
by misrepresenting omr actions to the ‘i 
sMUld sb far inmnuate fhenteeftes 
affeC^kms of the weaker sort; an ^thatTl 
looked upon them as the \ 




186S] STATETRlikLSf 36 Charles IL Macchsfieldv.StiiTkey, [1364 


peSrby this trial of several conspirators; a 
‘plot that was evident to have been carried on by 

serters of tbeir religion and Jiborties. and gave 
IhemselvaB op entirely to tlieir conduct. 

As tbeir numbers increased, so did tbeir 
boldness, to that height, that bysittcn siiewing 
tbeniB^fes in tumults and riots, and unlawful 
nikl seditions conventicles, they not only en> 
giagedk but proclaimed an impunity to their 
ftwa party, who thought theiiiaelves already 
Aoo Strang for the Ian s; and they seemed tu 
believe, tiiat in a short rime they should gaiti 
»apon tile people, so as to"* perauade ;iiem to a 
total defection fit»m the government. 

“ Cut it pleased God, by these their violent 
'ways, to 0 |ien tlie eyes of our good subjects, 
wbo easily foresaw what troubles these me¬ 
thods would produce, and thereupon, with 
great courage, as well as duty anrd afleotion 
• towards os, upon all occasions, did manifest 
tbeir resolution ami readiness iu defence of our 
person, and support of our guvernuient, and 
the religion established ; and did likewise con¬ 
vince the common people of the villainous de • 
aigos of their factious leaders, aud the mise¬ 
ries that would befai them in pursuing such 
•eorses. ^ 

By these means tVie factions party lost 

g round daily, and finding that it was imposai- 
le to keep up ‘tlie spirits of thrir followers, 
jgainst the religion estaldisbed, and tlie laws, 
whilst we were steady in the mainteDance and 
execution of them, liecamo desperate, and re- 
oolved not to trust any longer to the slow me- 
ihods of sedition, but to betake themselves tu 
«rms, not doubttngy but that they remained 
still strong enough, by force to overturn the 
^vernment, which tliey could not umlermine. 
It is hard to imagine, bow men of so 
. many di6erent interests and opinions, could 
join ID any enterprize; but it is certain, they 
readily concurred in the resukition of taking 
arms, to destroy the govermnent, even before 
ihey had agreed what to set up in the place 
of U. 

wfaiefa purpose, tiicy to(>k several 
^ ways; foe, whilst some were contriving a 
neralinsurrection in this kiogiloin, and like- 
wise in Boothuid, otliers were conspiring to 
assasainate our royal person, andour dearast 
brother, and to massacre the magistrates of 
oor 4Eity of London, and our officers of state, 

, '^dhat riieie might be no appearanc^e of gtwern- 
ment, nor any means for ow subjects to unite 
Ibr tbeir defence. 

« . In qase iibad pleased Cod te'permit these 
wicked designs tu have taken effect, there 
, coold have nothing in pros^ot hut con • ‘ 
liiaion^ ifNE^ Instead of the tclorhrintkin they 
, ju^bndedy tbeir success would have produced 
jMroiaii8,«iid ware atnong themselves, until 
4Pra picdomuiant party coofd have enslaved the 
and the vriioW kingdom. 

the divifia Providence^ which bath 
preserved us through the whole course of our 
lilep hath aldihja w an extraordinary 


persons of those principles that were the tenets 
preached at conventicles, and [who] harboured 

manner, shewed itself in the wonderful and m 
gracious deUveitmcc of us and our dearest I 
brother, and all our loyal subjects, from this I 
horrid and damnable conspiracy. < 

“ As it is therefore our desire, that all our 
I loving subjects should join with us, ii^giving 
thanks to ^mighty God for thismercy,^ we 
thought it necessary they should he now, in 
some measure, itifbrmed'of the fact as it bath 
been discovered to us by undoubted- ptcof, and 
the confession of divera of the aceomidices in 
this conspiracy, w hereof, though we-iiave not 
as yet perfectly traced all the particulars, the 
principal and main designs of it, nevertheless, 
have appeared to he as tollnwetb : 

“ About the beginning of October last, when 
the heads of the faction saw the magistracy of 
our city of I^ndon settled in persons of loyal 
I principles, they became impatient, aud tell 
immediately to consult of rising in arms; for 
which some thought their party so well pre¬ 
pared, that they could not fail of attaining their 
ends, wlirnevcr they should break out into 
open fbrae. 

Whereupon there was a meeting of some 
I of the principal conspirators,' to agree about 
I the best means to master our guards, and to 
I seize our person; but, upon consiilerafion, 

I they fi)iind it nece&itury to prepare their li ienda 
I in the several counties, as also the disafl'ecied 
party in Scotland, to join with them ; without 
which, any ailempt in our aaid city,' or upon 
our guards, appeared too ra^-li to he under¬ 
taken : so that itiey laid ashle the tlioughts of 
a present rising, and disposed themselves to 
find, by a correspondence with Scotland, and 
with several parts of this our kingdom, how 
far they might be assisted by a general insur¬ 
rection, so that they might iiot, iu human pro¬ 
bability, fail of success. 

Whilst tliis first design was forming, some 
villains were likewise carrying on that horrid 
and cxeaable plot of assassinating our royal 
fierson, and our dearest brother, in our coming 
iVom Newmarket, and money was deposited 
for that pur|iose. Hut by the shortness of the 
rime, (we being then ituiuediately upon our 
ratnrn) ami for want of necessary pre}iarations, 
they were forced to defei* the ezecutiou of it 
till further opportunity^ 

** It was then proposed among them, whe¬ 
ther they should attempt the same at our next 
going to Newmarket, in March last; but some 
objected, that our guards, which usually re¬ 
main here some time after uur departure, 
woulJ he capable of making a great oppasiriun, 
upon the arrival of Ibo news* For which rea- . 
son, and because tliey were not then in a suffi¬ 
cient readiness, it was agreed to be done at qur 
return from Newmarket. 

** The place appointed, was tlie house of one 
llicbaid Humboid, a malstcr, called the Uye, 
near Hoddesdon, in the county of^Hertford; 
aud it was resolved; tliat lO persons in nujuber, 
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their tMchera; some of whom were, in a course 
of justice, attainted and executed, aud 

^ others fled from justice. 

^ who were to he actors in tins assassiuntion, 

^ under the command of the said Itichard itum- 
liold, should hide themselves in or near the 
said house; and, when our coacli should come 
overagaingt them, then three or four were to 
ahooir with blunderhusses, at the iinstillion arid 
horses, and, if thc^ should fail ofkillint^ the 
horses, some were to he ready in the way, 
who, in (he hahit of labourers, should turn a 
cart cross tiie passag^e, and so stop our coach: 
others were appointed to shoot into the coach, 
where our royal person, and our dearest hrotlier 
‘were to he, otliere to Are upon the g^nards tliat 
should he then attending ns. And it was fur¬ 
ther resolved, that, upon the same day, many 
lords and OtheT persons of quality, whom they 
supposed favourable to their design, should he 
invited to dine in our city of London, that they 
might be the more ready to appear among the 
citizens, upon arri\ al of the news; the actors in 
the said assassination having contrived the 
inatitier of their escape, hy a nearer passatre 
than the usual road; hy which means they 
hojved to get to l.<oridon, as soon as the iieuTs 
could l»e brought thither. 

“ They thought it would be eas}^ upon their 
perpetrating this bornd lbct, to possess them- 
aelves of the government, presuming-upon tiic 
numbers oi' the disuflected. 

“ i(ut lest the hluckness of such an action 
might deter any from joy ning with them, t):ey 
prepared to palliate it, ab far as they could, by 
some remonstrance or declaration, which vvas 
ready to he [irinted and dispersed in that con¬ 
fusion, to amuse tlie people : and lci*t our ofli- 
C4?rsof state, and the magistrafe.s of oiir said 
city, with the militia thereof, and other our 
loyal subjtMits should be able to put some stop 
to their career, tlicv rcsolveil tuiolluw this blow 
with a massaci'e, wherein they particularly de-^ 
signed for imiiu^iate slaughter, our officers of 
state, the present lord mayor, and sheiitfs,.ainl 
the magistracy of our city, and other our sub¬ 
jects that had been most eminent for. their 
loyally. 

“ But it pleased Almighty God, by his won¬ 
derful providence, io deteat these counsels, by 
the sutiden fire at Newmarket, which necessi¬ 
tated our return from thence before the time we 
bad ap{K>inted. 

Yet these villains were not thereby dis¬ 
couraged from pursuing the same bloody de¬ 
sign, but resolved to take the first opportunity 
for effecting the same, and proposed to tliem- 
aelves, that it might be done either in our pas¬ 
sage from Windsor to Hampton-court, or in 
onr journey to Winchester, or when should 
go by water in our barge, or under Bedford 
ganteii-wall, as we shoiwl pass that way, or at 
the bull feast, which was to be in Rcd-lyon- 
Adds, they being informed, that we and our 
dearest brother bad intentions of coming thi¬ 
ther. 


l684,--for [VI0B 

Had not a considerative conScieDtkms grand * 
jury then reason to be apprehensive of danger 
from those that did adhere to such persons^' 

“ And that they might be the better pre¬ 
pared, when there"shouhl be occasion, by hav¬ 
ing a certain nuinbbr of arms lying always 
ready lor that purpose, arms for forty men wm 
bespoke in all haste, viz. Thirty carbines witli 
belts and swivlea, thiiiy cases of pistols, and 
ten bluiiderkushes, which were accordingly 
made and paid fur. 

Aud for the more easy drawing their party 
together, against the time of execution, tb^ 
ctnitrived to divide our cities of London and 
>Vcstminster, and the suburbs, into twenty 
parts, from each of which they expected flflO 
men to be ready at the first onset *, and smnn 
agilatoia w'ere to give an account of the men 
to bo furnished in eaidi division, aud to* gfive 
out orders to them as there should be occasion. 

And to the end thetcirces they should raise 
might be the sooner modelled into the form of 
an army, there were 100 old officers, who had 
been engaged in the late rebellion, ready m 
town to take the command of them: in the 
pursuit of which project, they continued tfll 
they knew that a discovery had been made 
unto us. 

** During all this time, the principal con¬ 
spirators were managing their other design for 
a general insurrection in both kingdoms. 

“ The late eai*l of Shaftsbury, who had at 
first press^l them to sudden rising, which bo 
would have had before the 17th of Novemhor 
Inst, nr upon that day at the farthest, sent to 
the conspirators, at a meeting ap|>ointed by 
them, to know their resolution ; and finding 
they would not adventure without farther pre- 
paraiion, conveyed himself secretly into Hol¬ 
land, to avoid the danger he might be in by4 ' 
discovery. 

Jfis vvithdrawing himself from their'Comi- 
sels, (lid nut discCbrage them from puraaing 
their design ; only made them more cautiohs: 
whereupon a new council was appointed Ofkix 
|)ersons, that .were to have the chief manage- 
mimt of affairs, in order to a general imtw- ' 
rection, by a correspondency with tbeh* party 
in Scotland, and several counties of this oaf 
kingdom ; aud because a corresponUency by 
letters was thought dangerous, it was bdif ne¬ 
cessary that some person should be sent inta 
Scotland, to invite the heads of the’dinafibotetf 
party in tfiat our kingdom, to come hither, 
under pretence of purchasing lands iuCarpliiiil, 
but, in truth, to concert with them the best 
means for carrying on the design joyntly -dn 
both kingdoms! and a treaty was tbcreupoi^ 
had with'Archibald Campbel late earl of rAr- 
gyle, already attainted of treason, who de¬ 
manded 30,000/. at first, hut afterwards agreed 
to accept of 10,000/. for buying of armsl^ 
Holland, and making other prsvisioM nOMl 
sar}' fur a rebellion, within ' our kn^gdem Of 
Scotland. * 

In the said council of f»x,^it was dehvW^ 
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Slid frequently were in their company ? having 
bad 80 amuli experience of the mischief, did it 
not lie upon them ie express their care and pru< 

whether the rising in this kingdom should he 
first in our city of London, where, by reason of 
the vast numliers tliat might readily unite, they 
tnought they might easily master the guards ; 
or rather in . some remote [tarts, whereby we 
ahould be under a necessity of sending our 
Guards to suppress them, and tJierehy the 
rising in ouivsaid city would become moi'e 
secure and effectual >: but at last it was re¬ 
solved, as most convenient, that it should he in 
all pai‘ts at the same time, lest our city might 
hd defended b}' the Militia Uieroof^ without the 
help of our Guards, which we might send for 
tliesuppressing any iusniTcctiou in tlie country; 
and Uiey did all dispose themselves accord¬ 
ingly, tor the compassing tlieir design, which 
was very near taking eflcct. 

But, such was tiic abundant mercy of Al¬ 
mighty God, while they were yet meditating 
Uieir execrable mischief's ogartisi our roy^ 
person, our dearest brother, and thP gov,em¬ 
inent, a discovery was made unto us by one of 
the accomplices, on the 12th of June last, since 
vhich time wc have used the best means we 
could, for the detecting and prevention of so 
bullish a conspiracy. 

** But soil lias happened, that divers of the 
conspirators, having notice of warrants issued 
out lor their apprehension, are fled from jus¬ 
tice, viz. James duke of Monmouth, the lord 
Melvil, sir John Cocliran, sir Thomas Arm¬ 
strong, Robert Ferguson, w'ho was the com¬ 
mon agitator entrusted by all parties in the 
eeveral conspiracies, Richard Goodenough, 
Francis Goodenniigli, Ricliard Rumhold the 
maltster, William Rnmbold his brother, Rich- . 
Urd NcUhorp, Nathanael Wade, William Thom- ! 
non, James Burton, Josepli Elby, Samuel 

Gibbs, Francis Charlcton, Joseph Tyley,- 

Garstairs, — ■ Lobb, hntii noncoiiformist 

' preachers, Edward Norton, John Row, John 
Aylief, and John Athertdu. 

. ** Ford Ioi*d Gray being apprehended, made 
I his escape out of tlie hands of a Serjeant at 
Arms; ^d Arthur late earl of Essex, being 
4;omiuitted to the Tower for high treason, killed 
himself.-. 

. ** Others have been taken and committed to 
. custody ; some of whom, viz. the lord William 
^Russel, Thomas Walcote, William Hone, and 
John Rouse, have, upon their trials, been con¬ 
victed, attainted, atrd executed according to 
law. 

This wc thought flt to make Itnown to 
/Our loving subfects, that they beipg sensible 
' (as wc are) of the mercy of God, in this great 
deliverance may cbeertuUy and devoutly joyu 
avUh iu, IB Feturuing solemn thanks to Al- 
mighty God for tlie same. 

For which end, we do hereby appoint tbe 
^djiy of September nexti to be observed as a 
day of *thankagiyiog, in all churches and 
«luipob wtUuB this our luugdom of h^land, 


dence, as flur as in them lay to prevent k for the 
future? 

Jf a grand jury have not this power atul au« | 

dominion of Wales, and town of Berwick upon 
Tweed, iu such manner as shall be by us di« 
recit'd, in a iunu of prayer with thanksgiving, 
which we have oouiiuAidcd to be prepared by 
our bishops, and published for that 

And it is our jiieasure, that this* dtSttra- 
tion be publicly read in all tbe said ehurobee 
and clmpelsy as well on Sunday the 2iid of 
teml)er next, as upon the day ot' thanksgiving 
aforesaid. 

Given at our Court at Whitehall, tlie 28th 
day of July, .lG83, in the 85th year of our 
reign.” 

Somewhat earlier bad been published in 
Scuthmd the following Proclaniaiion for a 
Thanksgiving: 

Proclamation for a Thanksgiving, August 7, 
1683. 

Charles, hy tiie grace of God, king of 
Great Biiiain, France and Ireland, defender of 
the faith : to our Lyon king at arms, and his 
brethren, heralds, maoers, pursevants, and 
messengers at arms, our shenfls in that part, 
oonjunctly and severally, specially constitute, 
greeting: to all and sundry our good subjects, 
greeting: Fomsmuch as AJiiiighty God, in hia 
great mercy, and hy his wonderful providence, 
hath brought to light, defeated and confounded 
a must unnatural, traiteroui^ and diaholiGal 
conspiracy, cootiriv^and carri^on by persons 
of fanatical, atheistunl, and republieau prin¬ 
ciples, tor taking away oursaorra life, and the 
life of our dearest brother James duke of Al¬ 
bany, subverting of our govei^nment, and in¬ 
volving these kingdoms in ^blood, confusion 
and miseries; concerning which treasonable 
conspiracy, we have emiUed our royal Declara¬ 
tion, to all our loving subjects, at our court at 
Wbitehatl, tbe 28tb of July last, in this d5lh 
year of our reign, wliicli we have ordered to be 
reprinted here: and we being deeply sensible 
of die humble and grateful praises and adora¬ 
tion we owe to the Divine Mqjesty, for this 
great and signal iiistonce of his watchful cure 
over us, whom he hath so long preservisd, and 
BO often delivered by miracles,liave, out of our 
religious disposition, readily approvon of an 
humble motion made to us, for commandiiig a 
solemn and general thanksgiving, to be religi¬ 
ously observed throughout this whole king¬ 
dom, to ofler up devout praises and thanks¬ 
giving to Almighty God, ibr this eminent and 
miraculous deliverance granted to us, and ia 
us, to all our loyal and dutiful suh|ects ; as 
also, fervently to pray, that God may continue 
his gracious eare over us, and his ttiercics. to 
these kingdoms, and moiie and moce bring lo 
Uglit, defl^at and confiumd aU traitefous oon« 
spiracies, associations, and maebinatioas agasnst 
uSy oiiir. dearest hDOtiiee« and govarnineiit: mm, 
with advice of our privy Gouncili have tfaeiu- 
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ihority, there wHl want a auffident tneans fur 
au^ht I know to keep the peace. It is better 

^fore tlioiigfht fit, by this our royal proclaaia- 
tion, to indict a ^neral and soletnn thanka- 
to be observed tliroughoat this kin^ ■ 
dom, that all oar lovinf^ subjects may ofihr their 
devout liaises and ^^ratulatioDS, and their fer- 
vcnypiiyers and supplications, to Almighty 
Ooov for the puqioses ibresaid: and we stnctly 
command and chargfe, that the said solemn 
tbankegpving be reli§poiisly and devoutly per¬ 
formed by all our subjects and people within 
this our kingdom, upon the 9th of September 
next. And to the end this part of divine wor- 
fdiip, BO pious and necessary, may be uni¬ 
formly and at the same time offered by all our 
loving anil loyal aubjects, we hereby require 
the reverend archbishops and bishops, to give 
notice hereof to the ministers in their respec¬ 
tive dioceses, that upon the Lord’s day imme¬ 
diately preceding tlie said 9th day of September 
next, as also upon the said 9th of September, 
they cause read and intimate tliis our royal 
proclamatfon, from the pulpit, in every parish 
church, together with our foresail! Declaration, | 
dated at our Court at Whitehall, as said is, 
and that they exhort all our subjects to a 
serious and oeVout performance of the said 
jirayers, [iraises, and thanksgiving, as they 
tender the favour <»f Almighty God, and the 
safety and preservation of oar sacred life and 
g^ermiient: csertifytng alt such as shall con¬ 
temn or negleot this so religio*. < and imjiortRnt 
a dnty, tliey shall lie proceeded against, an^ 
punished as contemners of our authority, and 
as persons highly disaffected to our person and 
government; and ordain these presents to be 
printed. 

** Given underoursignet, at Holy-rood-house 
the nil duy of August, 1683, and of our reign 
ilie 3.')th year. 

<4 Per Actum Dominorum Seercti Concilii. 

« Will. Paterson, Cl. Seer. Concilii. 

<< God save the king.” 

Of this, latter, Pounlalnhall, (1 Decisions, 
S37) says, uuder date, 

August 7th, 1683. At Privy Council, his 
majesty’s printed Declaration anent the phana- 
tieal Plot is read, and a' Thanksgiving ap¬ 
pointed upon the 9tli of September, 1683, 
throughout all Scotland for its discovery, and 
this Declamtioii to he read through ail the 
eknrcbeB. They would not make it oa a week 
day h^flt all the people might have withdrawn 
and absented themselves from it.” ' 

Coiiccrning the two, Wedrow writes thus: 

« July 4th, 1683. The Council [of Scot- 
kfid] setid up a most flattering Address to the 
king,' congratulating his majesty upon the 
Discovery of the 1^, and acquainting him, 

* that titey were sppemliDg a Thanksgiving for 
this. 

* * It is August 7tb, before this Pvoelamation 
for Thanksgmiig be insert in the ReoordSi and 


certainly to prevent a misehief before it conMi^ 
than tolm. to look for a remedy when it 
pens: and the law prefers prevention seyoiid 
the remedy.^ 

If a jury do enquire of the crimes of mate^ 
factors and bring them to punishment, it is noS 
so much in the eye of the law for the cerree* 


it is September 9tlit before it is kept. The oo* 
cusion of this delay seems to have been to keep 
pace with filmland'in theirs. The trials of 
the excellent lord Riissel, captMn Waloot, Mr, 
Housei and some others, are in every b^y’n 
bands, and their speeches and letters in ,pniiL 
When those were dispatched under eoloor ef 
law; and the gewernnseat, or rather the diilni 
of York, were rid of some whom they weiw nn* 
willing should live, a day of Thankagiving hi 
appointed for his mfqesly^s' mereifol deliver¬ 
ance, in Engbnd and Ireland. The Englbh 
Declaration is pretty large, and alledges a -ge¬ 
neral insurrection was designed, and that n 
oorrespondenee was established in Scoriand, 
and that the earl of Ai^le, lord MelvU, sir 
John Cochran, Mr. wTuiam Camtairs and 
othera, were concerned iit it. This Paper wan 
reprinted with the Soets Proclamation, and or¬ 
dered for soleiEtoity*# sake to he read twioa 
from every pulpit, to iinjfiress the people the 
more with ill thoughts of ihePctsAyterians, on 
whom they would fht the Plot. There are se¬ 
veral matters effect in it, which, 1 donht not, 
were laid before the king and council, but afler- 
wards were disoovered to be 'groundless knd 
false. It is dated July 28, 168B. 

** The Soots Proclamation is dated Aug. 7tfa, 
To throw an odium upon the Presbyteriann 
in Sootlaiid, it is intituled, * Proclamation in- 

* dieting a Thanksgiving for the doltveranoe 

* from the Fanatical Conspiracyand * fena- 

* tical,* the ordinary term for expressing Pres¬ 
byterians, is joined in the body of the Proola- 
niation, with atheiKtical and republican prin¬ 
ciples, and named in the first room, as being, 
in the sense of the penners of this Proclama¬ 
tion, the worst of tlie three. They likewise 
make the king to say, * That Providence had 
‘ often delivered him by miracles ;* and in a 
few lines again, ’tis termed * a miraculous<de- 

* liveranee.’ How well this came tium the 

en of court-parasites, and flattering mioisteiv, 

shall not determine; but ’tis plain, common 

decency might have kept them from putting 
thiain the krag’s own mouth, especially sinen 
it was not true.” 

* “ Pitiful argument. He fancies that all 
the officers of justice and other men are not able 
to keep the peace, and therefore the grand jury 
must have power to scandalize men in matters, 
from which they 'shall have no m^ns to jus¬ 
tify themselves; and to desire their liberty to 
be taken from them, whilst they are innocent in 
the eye of the law. The peace hath been well 
kept many hundred years, yet no grand jdrj 
libelled the peers, and C 9 l\id them prefsat- 
meats.” MS, 
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tion of the persons that hate offended, ns for 
preventini; the si>readiti^ of the iid'ectinn, and 
to caub* .>n otiicrs that they do not offend. Now 
this being the end of the law, in their inquiry 
(nt ixena ad paiioos nietus afl onmes perveniat) 
fball they hare a power to bring offeiiders to 
judgment and not have a poui r to prevent tire 
commission of the offences ; and by deelarinq' 
tlie grounds of their fears itnd apprehensions, 
obtain what lieip tiiey can liare nom the court 
to prerent the aceoinplisiiment of their fears ? 
That sure was never denied to any grand jury in 
the world. ^ 

Then, iny lord, as to the next thing which is 
mentioned In tiiis presentment, the tn mult nous 
Inception, and entertainment of the tiuke of 
Blonmoiilb. I cannot tell wiiether this noble 
person the plaintiff did or did not appear at that 
time amongst * those that met tumiiltiiously'.”"^ 
Bat 1 may say us things then stood iifioii ‘^this 
discovery, such assemblies of arnicid men might 
give great umbrage to a grand jury. TJie duke 
of Monmouth was by bis innjesty’s proclama¬ 
tion and declaration mentioned as ronrerned in 
the design: he was under the accusation of an 
indictinent; and was at the exigent; and that is 
here declared to be the reason and ground 
of their apprehensions of danger f rom those 
meetings. 

And uhetfaer the tiling's be true or- false in 
fact is all one upon the matter in this case, be¬ 
fore your lordship ; though upon this present¬ 
ment by the grand jury, who were aH men of 
good quality, knowledge and fortune, pr/ma 
Jircif they ought to be presumed to be true. 
But that 1 insist upon is flint these are good 
causes of presentment, falling properly under 
the cuniisanc’c of a grand jury in such a court of 
judicature ;f and if these he not such, there can 
certainly be nothing that can properly fall 
under the conusance of a grand iury of a 
county. j 

When there hath been a horriil conspiracy I 
and treason discovered, of which some that'arc 
accused are attainted and executed, others tied, 
and among them the principal person, who not 
Jong before had with a veiy' great number ’of 
gentry and others come into the country, and 
there had been ii]>on that account a tumul¬ 
tuous disorderly assembly,! why should it not 
lie i*atioiial fora grand jury in smdi a juncture 
to apprehend those things might be dangerous 
to the country ? And if i hey ilo apprehend them 
dangerous, tliey are obliged, by their oaths, 
and bound by the duly they <>w’e to Ciod and 
the king, and by the trust*!hai is reposed in 
them, as inquisitors for their coutitry, to make 
such prudent and diK<Teot representations of 
tbdirftars, and thegroim •, and reasons of them, 


f ** Was there auy such meeting found by trial 
to be riot,or ix>ut, Or iinlau ful assembly ?” * M8.' 
** If the matters .scandalously suggested 
been in due eeurse of law presented, there 
haii.beeo no cause of acliotii” MS. 

. } ** 'Who said it was a tumult before the 
lawhathjiidgeditf*’ JUS 


to the 4H»urt, liefbre whom they are sworn, and 
that c.iu apply proper remedy; in order to get 
security fbf the preservation of the peace, and 
therein as far as in them lies, aecure the go¬ 
vernment and prevent the dangers, tliat in their 
apprehensiuns threaten it. 

My lord, 1 must olmerve that this was tlie 
first action that ever was brought in this kind ;* 
I will not say, the first action tliat ^s^myai 
brought against a grand jury had any suettss. 
The authorities [qu. that] 1 havequoted to your 
lordship, that have been in all times both an¬ 
cient and modern, Grand Jurymen have been 
sued, but always protected by the law from 
those suits. And us those actions have been 
exploded in preceding ages, so 1 hope never to 
see tliem take effect in this; for it would be a 
most dangerous thing if the law should subject 
them to actions for what they do as jurymen. 
No mail would serve the country, with any 
freedom or choeiftilness, in that office, but who¬ 
ever did serve must do it by CMimpulsion and 
not dare to do his duty, for tear of an action : 
every man of quality would constantly endea¬ 
vour to avoid it, and so the king and country 
want the service «f the best men in itf 

My lord, to turn the tables a little and 
cousuler the consequences of this action, if a 
graml jury shall be liable to every man's action 
tor what they do as a grand jury, it must also 
be granted tliat they must be liable to an in¬ 
formation, fur if an action will lie against them 
for misdenieaning themselves against a privata 
person, much should an information lia 

%guinst them tor tlieir misbehaviour against 
the government, which I have shewn caniiut. 

This will be to take away the reputation of 
tiio law and infringe the privilege which 
English people have by Magna (^'harta, to 
have grand juries to accuse them, and to be 
en(|uired of* by their country and neighbours 
bdui'e they be tried for their offences. And 
the law will never suppose that tliey will do 
that which is hurtful and prejudicial to*the peo¬ 
ple, II as those authorities that 1 have cited to 
your lordship do prove. But this would be to 
ilieir gi*cat prejudice. 

Now then, here is a grand jury lawfully im- 
panneled, and sworn before competent judges, 
that Imve made a presenlrneut of such matters 
as are within their enquiry and the consusance 
of the court desiring only to prevent apimreiit 
dangers to the govcniineut, by having security 

* ** This is the first libel of this kind called 
a presentment. ** MS. 

t ** Vain, Vain, if a man suffers for acting 
out of the course of a graod jury, therefore 
none will be of a grand jury."' MS. 

II Strange doctrine of the impeccability 
of grand juries, and is only fallacious, meaning 
that whercioHoever a grand jury acts by virtue 
of, and within the limits of their legal autho¬ 
rity, they cannot be questioned ; no more can « 
auy other lawfully authorised in any matter: 
it may be said of a constable, yet if m excaada 
his authority, be must suffer ibr H.” MS. 




lS73j STATE TRIALS^ 36 Char LBS If. 1684* — -Jot Scomdahtm Magnctun* flSTdk 


fortlie peace: if tor so doing an action will lie 
against them, the honour and repntation of the 
law that re|ioseth such a trust in grand juries 

i will be icnpeucdied, and the privilege * of the 
people to have the state of their country eii- 
quircd of by gentlemen their neighbours, in¬ 
vaded and in effect destroyed ; in regani none 
will be willing to serve in the oilice, or dare to 
pe rforq p the duty of it: therefore 1 hope vour 
lonSnip and the court will take care of the 
king and his people; that neither the govern- 
mentwant due security, nor the people have 
their due privileges infringed, especially such 
great and essential ones as these. *!' 

And for these reasons 1 conclude, the first 
general point or question in this cose; that this 
action doth not lie for the plaintiff, against the 
defendant upon the merits of the cause as they 
are disclosed, in the matter and substance of 
tlie whole record. 

Secondly, then as to the plea; I come next to 
consider that us it is here plcaikdjjl^d as I 
conceive we have a good case ofthe de¬ 
fendant, upon the merits of the fact; so I hope 
we have by our plea, sufficiently and legally 
justified, and vindicated our right to that fact: 
and truly, better we could not have pleaded, 
that I can apprehend ; though these gentle¬ 
men would have had us indeed pleaded in some 
ether manner. ^ 

Before 1 come to speak to the main matter of 
it, 1 shall endeavour to answer Mr. Ward’s ob¬ 
jections, that be has been pleased to make to our 
plea. And, 

1. First, says he, as to this matter of 
the plea, the defendant> hath not set forth the 
articles, that he says were delivered to tliera by 
the justices to cncpiire of. To that I answer. 

" An$. With submission, it is not necesssary 
for us to do so. And for the case is no more tliun 
this. Itisthe oath of a grand jury-man, ‘you 
shall diligently enquire and true prescntineot 
make of all such tilings as shall be given you 
in charge,* &c. hut 1 think it is seldom kiiovin 
that all the articles of which the court hath 
conusance, or the jury power and aulliority to 
enquire and present upon, are given in charge; 
hut commonly tlie Judge gives those in his 
charge tliat are the most material. 

Then the case comes to this, here is perhaps 
an article omitted in the charge, but that is a 
matter of which that court hath conusance, 
Rnd which by the law is inqiiirable of by the 
jury, and they do enquire upon it, and present: 
May they do this ? Yea, sure, and it is done 
most unquestionably every day ; if it be an ar¬ 
ticle within the judges power and commission 
to hear and determine, they ought to do it by 
their oaths, and it can be no satisfaction to the 
conscience or integrity of a grand jurynmn, 
that because the judge omitted to give that 
matter in charge,' he should neglect tlie trust 

* * It is a sad privilege to be aocuscil and im¬ 

prison^ w'ithout being heard, or possibility of 
defence cr reparations.” MB, 

t « Mocker;^.” MS. 


reposed in him to present mischief and danger 
to his king and country. It is justifiable cer* 
taiiily to present in such a case, and ttierefoiw 
the (larticular articles need not lie set forth, for 
if they were,, perhaps the thing presented was 
nut one of them, and yet the presentment 
might be legal. 

Utj. 9nd. Next, it hath been said, the de¬ 
fendant hath in his plea, allodged that there 
was proof, concerning the plaintiff, and that 
the presentment was made, ‘ secundum evi* 
‘ deutiaiii ac testimonium eis ibidem exibit’ de 
‘ preefato cuinite,’ but be hath not particularly 
set forth, what tliat evidence was as he ought 
to do, they say ; and Mr. Ward quoted my lord 
Vaughan’s opinion in BusheH’s case. 

Ans. But I'hope there is no great matter in 
that objection, nor in that authority,' for in 
Bushell’s case that was a return made from a 
court of justice, and that was of an act of tliat 
court to a superior court. The court of ses¬ 
sions in the Old Bailey, did fine Bushelland 
other jurymen for fiuding a verdict contrary 
to evidence and against the direction of tlie 
court, but did not reUiru what the evidence was 
that the court might judge of the cauae of 
commitment. Is the case the same here ? 
We say and stnnd upon it, that We were upon 
our oaths to present, we did it according to 
4he evidence; and that evidence we by the ex¬ 
press letter of our oath ought not to discover, for 
we are bound to keep secret the king’s counsel 
and our own, and our fellows,’ and would you 
hare liud ns break our oath upon record and 
shewn openly the evidence, which is our coun¬ 
sel, which we ought not to doi* That therefore 
can be no objection in this case ; but the plea 
w ill be well enough, though we hare not said 
what the evidence in |)urticiilar was. The 
jury lhcinsclvi»s ore judges of the evidence i 
and take the prcsentiucnt or indictment to be 
well grounded upon their oaths; theiisaith Mr. 
Ward, 

Obj, 3. In the next place the traverse 
naught, for here are several matters contained in 
the declaration; and though one should fail, the 
other or some one of them would support the ae- 
tion, and you iiave answered says lie to the 
presentment, but not to the conspiracy. To 
this 1 answer. 

Amt. 'fhe meeting together, that is tlia 
conspiracy,^ 1 suppose; for they could not 
conspire together unless they met together; 
the lirawing up thp presentment that is tha 
writing, and the making of it to the court 
that 1 take to be the piibhcation : but notv we 
as I conceive by this plea do confess anil avoid 
it, for wc say we did upon our impanelling lay 
onr heails together ami so we met about it, and 
that answers the conspiracy: indeed if ir did ap¬ 
pear we had met and done this, at>pr the couct 
.•had discharged us from the duty of grand ju¬ 
rymen, all this had maintained the charge of 

.... — I « ■ ' . .—.— 

* •“ There may be another kind of maliciqua 
conspiracy proved upon trifd, and tfacreTora i| 
ought to have beeu goaded MI}. 
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Beompincy. Bat bciiq'«et-tegfether anon > 
lawftil sttniDons, and impanelled, awo^p and dis- 
ehttpfed fqu. ch^ed] asa ^and jury, and so 
makins^ thn 'presautmeot, we have purged that 
meedog, which otherwise would have been a 
tODspirai^, and justified it as legal. 

06;. 4. But, says Mr. Ward, the traverse is 
■aii^t 'fbr anotliw reason, you have not tra- 
▼enm the whole and every part, as you should 
have done, and said, * non culpabilis depnemis- 
^ ais neo tiliqua inde parcella.’ 

Am. Blit 1 hope, that is not as, for I desire 
in know of Mr. Ward, did ever any body in 
pleading not guilty, say < de prsemissis nec de 
* aliquainde pareella I never saw any such 
plea, it is always taken lor granted that upon an 
action brought for divers things, in a chain, 
* which each of them are actionable, * if a man 


plead not guilty pnnmissis,’ it is of the whole 
and of every part, and if upon issue joined he 
be found guilty of pai^ that is enough for the 
plaintiff to maintain his action. 

But pray what is it that is the main matter 
upon which this action is brought ? It is the 
presentment which contains this matter that the 
plaintiff [alleges] to be a scandal to him; for 1 
must crave leave to differ IW>m Mr. Ward in 
tint matter and take the law to be otiienvise. 
If these gentlemen had met together to consult 
and contrive such a presentment, but had not 
made it or framed it, 1 conceive the action doth 
not lie: for 1 take the law to be plain, no con> 
apiracy doth lie, without some act doth follow. 
Indeed an infomiation would lie against tliern 
at the suit of the king, if so conspiring, as an 
offence, if they had not sufficient authority to 
justify them in it: but an action upon the case 
would not lie for the party, for it is tlie pub¬ 
lishing which is the defaming upon which 1 
must ground my action. 

Soil being a complicated action, though it be 
made up of many particulars, } et one hath de- 
pendance so much upon another, that all make 
out one cause of action togetherj and then, with 
■ifomission I take it we have as well answered 
the whole as caa be. 

5. But then, it is further objected that 
we do not conclude our plea, * prout patet per 
* recorduBL* 


Ans. Truly if we had, [we had] done ill, and 
put ourselves upon an issue which we could not 
well have maintained, and yet our fact never- 
thdess justifiable; for this preseotment is not 
« record, neither is it necessary it should be so. 

Suppose a man were for his justification to 

C ad an affidavit in court ip au action for words 
saying he [the pluntiffj was penuted, must 
ImaJled^ Sprout p^ per recoroum,’is that 
areoorar ana yet it is agood justificalien. 

Can' a grand jury make no yrawintment 
batuaon reeoi'd jP The practice and the law is 
eortiUBiyotherwise: they doit everyday in 
pspee, in fingitth, and not upon record. What 
&CMI this presentment? you will say, it may 
hs^«is.a wavrant to make a record fy, if the 
tmk vi the assise, or cMt of the peace will 
tilka illtio Latm,. and fern an isdictmeiit by, 


and when it is formed into an loOictment it is a 
record; and then it not being a Tec«»i d, supposu 
the party bring bis action b^ore tbv clerk oan 
put It into the form of a record, shall he not ‘ ( 
Justify by it without alledging it to be upon . 
record when there is no such rec>oid P 
But iny lord, this is that which I say 
for a plain and full answer to ibis olyection ; 
though it be not upon record, yet 1 re ifc upo n 
it for law, they may by their ofiioe, raMy 
their oaths are bound to present to th*e 
church [cpi. court] such matters as tlioy are 
in their own consciences and judgments con¬ 
vinced are fur the security of the peace of tlie 
country^ tiiough it be not formally upon re¬ 
cord, and then it needs uot be allcdgcd * prout 
‘ patet per rccordum.’ 

Obj, 6. But, says Mr. Ward, you have not 
answered our whole declaration, for part of it 
may be true and outuff'hesier, and so not jus¬ 
tifiable by,this plea, that reaclieth u'^ly to what 
was donCfl|Cuester, for it may be *he conspi¬ 
racy wam^Perksbirc. To this 1 answer, 

Ans. Bestdes what 1 have said about that 
point of law that the conspiracy alone w.jld 
not bear an action, 1 say tbal (iK-ir meeting to¬ 
gether iquMi such au occasion is the coii- 
spiracyf; and that wc have solely coo lined to 
Chester, for there we say wc were impanelled 
svvoni and charged. 

Again, wi have given thrui as full a traverse 
as can be absque hoe, that the defendant is 
guilty ‘ de {ireinissis in coin’ Berks,’ or other¬ 
where out of (lie county of Chester, and so '«o 
a\oid all places in tlie world, hut only Ches^-er 
* vcl alitor, vel alio ii||odo,’ than as we have al- 
ledged by tlie plea ; so that 1 know not how 
there could have been m^tde a pica more com¬ 
prehensive of the matter chui'g'ed in die decla- 
tion. Ii‘ Mr. Ward would have told us how 
to do it, we would have taken uotice of it as a 

f iecedent for another time; but 1 know not 
must confess how to mend it: as it now stands 
1 take it to be as full as can be. 

Objn 7, Ue ne^iLt objects that we do not say 
or aver in all our plea, that the prescutment in 
the plea, and the libel! in the Declaration are 
the same. 

Am, Surely, my lord, we do sufficiently 
make it appeal* to be the same; for we say, this 
is all we did; and that we are not guilty of any 
of their charge in Berkshire, or out ofCbesbire^ 
or any otherwise than as we have aUedgoi^ 
then it must be the same, if it be all we did: it' 
they do uot like what we bave said to our bar, 
or if they do not think what is there aUedged to 
be true, let them if Uiey can take issue upon 
our travttse, and prove us guilty in any otner 
place but in Cheshire, whither we by our 
plea have brought and confined it: if the law 

* But always with this proviso that they 
injure no persons nor go out of the legal course 
ofjustioe.’* MB. 

f ** That is gfratis dictum only; There may 
be another siirt of miimracy uid aigvmooitl 
proved.” MS. 
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infill not let them do that, 1 cannot help it. If 
they cannot do it, we think, 1 hope ive haye 
Terr well justified what they say agfainst os. 

0^’. 8. As to the last matter that they say, 
that it amounts to the ^neral issue ; and the 
Argument they ground thereupon: 

Ans. Truly, I will not much contend with 
them about it: 1 do think all this matter might 
l|M^een given in evidence upon not guilty 
pleaded; and yet 1 think at the same time that 
IS not any cause of Demurrer. But not to en- 
lai^ upon that point 1 would only urge two 
things, that a man is allowalde to plead spe¬ 
cially where he may plead the general issue 
and give the special matter in evidence, in two 
cases. 

First, when a defendant by his pica doth 
admit some colour of action to be in the plain¬ 
tiff, but sheweth some special matter of fact to 
avoid it. 

I^ondly, where a man pleads matter of law 
which admits the fact but is not proper for a 
jury. Both which rules are comprehended in 
the pica in this case, anti so I shall apply them. 

As for the first, when the defendant by his 
plea doth admit some colour of action to be in 
the plaintiff, but sheweth some special matter 
of feet to avoid it, there he need not plead the 
general issue, but may plead specially, not to 
set the whole matter at large before the whole 
court and a jury. 

As in the tenth Report, fo. 88, Dr. Ley- 
feyld’s Case: Action of trespass is bit>uglit by 
‘A. against B. B. ji’eads tbut (jue^n Elizabeth 
was seized df the Rectory of Cleeve, and de¬ 
mised to C. for life, bat setts not forth the 
Letters Patents, who demised to D. for years, 
if C. lived so long, and B. as servant to 1). did 
the trespass; whiat is this to the purpose ? It 
is an Ul plea for that reason, for not setting 
forth the Letters Patents. But if he comes 
and says C. seized in Fee made a lease to 
B. for life and after to A. for life, and B. made 
a lease for years to D. determinable upon his 
life,B. dyes, A. enters,D. brings trespass; and 
so alldvira a good title and cause of action in 
D. if it Were not fur this sufficient matter: In 
such a case the plea is good, it is not indeed a 
good title against A. because I shew that the 
title of B. on whose title D.’s title doth de¬ 
pend, is determined, and my right and title 
avoids bis: yet, my lord, in this case he might 
hkre given the luatter in evidence upon the 
geherm issue; but in regard lie gives colour 
to the plaintifTs action in that case, it is a good 
plea, and not demurrable to, as amounting to 
the general isSue.* _ _ 

■ ♦ This is not very clearly stated. The case 
In 16 Co. is this: 

John Leyfield, D. D. brought an action of 
trespass in the King^s Bench, Hill. 8 Jac. Re¬ 
gis Rot. 1282, a^mst Henry Hillary, for corn 
*and hay, taken and carried awdy at Old Cleve, 
in the county of Somerset. The defendant 
ptead^in bar, thsit qdekn Elizabeth was seized 
of the Rectory of Old Cleve^ In the same 

VOL X. 
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That is in the case of an express colour 
given, BOW let us see bow the lawstinds, intfaa 
case of a colour implied; as in some cases thti 
books speak of a colour implied as wdl as ex- 
prest. 

As if a man brings an action of titspass fot 
taking away so many sheaves of com, the de* 
fendant comes and justifies, and says I was 
parson or rector, and those sheaves were set 
out for tithes, and I came and took them: hers 
needs no formal colour "be given, hht a ve|y 
good colour of action is impH^ I for he admits 
the sheayes of com were me pfeiiitifF’s and in 
his possession, but now he sets forth a right 
in the defendant to have them and take them.’ 
The plaintiflT bad a right against all the worid 
but him, and against him too :f he had not suCli^ 
a right specially set forth. 

And no question but this action would lie 
here in our case, against all mankind but the 
Juiy, and against us too, if we had not been of 
^ jury, butliere we have avoided the action 1^ 
such special matter. It is in truth a great 
scandal in itself, but being done in this manner 
by gentlemen that were of a grand juty, it 
shall not impeach us. 

county, in her demesne, as of fee, as in right 
of the crown of England, and by her Letters 
Patent 20 Junii 35 of her reign (without 8ay<k> 
ing, here shewed forth) demised the said rec¬ 
tory to Conand Prowse, for his life; who 16 
January anno 3 Jac. Regis demised the said 
rectory to George Pincomb for eight years, if 
the said Conand ' lam din viverit’ and that the 
defendant as servant to the said George, took 
the corn and hay as tithes sei'cred from the 
nine pails; and averred the lif^fthe said Co- 
nnnd, upon which the plaintiff demurred in 
law, and shewed the cause of his Demurrer, 
because the defendanf s plea amounted to the 
general issue; and it was adjudged in the 
King's Bench, that the bar was insufficient, 
because the d^endant in his plea did not shew 
to the court the Letters Patent of queen Eliza¬ 
beth made to Conand Prowse, which tlie court . 
took to he matter of substance, and which the 
defendant ought to have shewed forth, al¬ 
though he in whose right he justified, had biit 
part of the'estate. Whereupon a writ of error 
was brought in the Exchequer chamber, and 
there two errors were moved, one which was 
assigned by the plaintiff for the cause of'De¬ 
murrer, 'sc. that the said plea amounted to the 
generallssue, because the defendant gave the 
plaintiff If 0 colour, in which case bo radgment 
ought to have been given against thfeuefendant, 
but the court ought to'haye ruled hhn to an¬ 
swer overtheaeCoUd, that for want-of shew¬ 
ing thfe sald LetteJs Intent the court ought 
not to have given" jud^ent against thd de¬ 
fendant Aftet mudi argument, it waa reselV-* 
cd, that in this case colour ought not to be 
given to the plaintiff, and also that the iwsee 
for years dughtto shew the Letters Phtentinade 
te die tessee for fife, So the j Wgm«ii Wojr 
ws affirmed.” ' 

4T 
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Mv lord, ID the common case of maintenance, 
%vhicli I think will come home to this case in 
question; (As 9 H. 0; fo..64. and otlier books) 
no doubt but upon * ne maintena pas,’ pleaded 
the defendant may give it in evidence that he 
did it for his fee, or as a party that had inte¬ 
rest, oi; as a relation of the party that sued; 
but yet is there any thing more commpn than 
to plead this matter specially ? The defendant 
justifieth that he did it either as a relation, or 
AS a counsellor for his fee, or as a party. inte- 
jrested and [doth] not Jeave'the matter at large 
to a jury: so are the precedents in Rastall’s 
Entries, fo. 429, and Brook tit. Maintenance 
N. 17, and a great many other books. 

Then we allowing a colour to the plaintiff 
to bring his action; aud that the action had 
been good if not brought against us in our cir< 
cumstances; we have by this special matter 
avoided it, and it is a good justification and 
bar; though we plead not the general issue 
and reserved* for evidence: that is as to the first 
ground. For the second which is when 
there is a matter in law pleaded that is not 
proper for a jury, then, though it amount to a 
not guilty, or the general issue, yet there 
cannot for that cause be a Demurrer to tlie 
plea; and the reason, because that were to per- 
pl» the jury with many questions and in¬ 
quiries, and intricate the cause which the law 
is against. In our case, what an abundance of 
thiqgs must haye come under the inquiry of a 
jury, if we had pleaded the general issue ? But 
we have pleaded specially, to bring hi one cer¬ 
tain point whether this matter before tlic court 
be sufficient to justify what we have doue, and 
cave ns from this action. 

My lord, in Leyfeild’s case, that was men¬ 
tioned before, it is held, and no question but the 
law is 60 , upon not guilty pleaded in ti'espass a 
release which is a bar in law may be given in 
evidence ; and yet 1 may plead that release in 
bar to the action brought,and tliat without giving 
a formal colour; for that implies, the Plaintiff 
might have had his action else. And this be¬ 
ing a bar in law to the action, the Defendant 
need not intrust a jury witli a matter of law, 
but refer it to the consi'deration of the court and 
they shall give judgment upon it: and it is no 
damage to the Plaintiff if tne fact alledged or 
any part be not true, for be may take issue 
upon wliat point certain he pleases to pitch 
’upon, and tbejiuy may try that, and not he 
puzzled with intricate things. So in an action 
«vf trespass or trover for taking away of goods, 
the Defendant he pleads that he bougm the 
goods in market overt, that is a good plea, 
because it acknowledges that the Putintittliad 
A goQ^.^use of action, if it had not been for 
the f^perty’s being by act of law altered and 
veplc^)in the Defendant; and so here the ac¬ 
tion would lie, if we were not intrusted by law 
and impannelled, sworneand charged to eu- 
guire and present. 

And though you may accilbe .others and 
|iave your action against them for what they 


shall say as^st yon of a scandalous nature* 
yet we ny the protection of the law are sacred 
persons, that cannot be impeached fur what we 
do as a Grand Jury; and this being a discharge 
in law from the action it b most natural and 
proper to lay it before your lonlships and re- 

i ireseut it as a matter of law, and not leave it to 
ay gentlemen to enquire of, and for this I shall 
quote to your lordship some cases that 1 (^keto 
be authorities in point. 

21 Ed. 3. fo. 17, which f cited before. In 
an action of conspiracy the Defendant justifies 
that he was an indictor, &c. Nobody doubts 
but that if he bad pleaded not guilty, this in 
evidence would have discharged him, and that 
this was a virtual ‘ not guilty,* but there hs 
justifies specially and adjudged a good plea. 

So 27. Ass. |il. 22. In conspiracy the De¬ 
fendant justifies as a judge, and that he directed 
and charged the jury, &c. and pleads this 
matter specially, and held to be a good plea. 

And it is the same in our later boohs. »So 
Moor fo. 600 pi. 828, Varcl versus AVilson, 
there was an action of conspiracy for falsely 
indicting the Plaintiff of Felony : the Defen¬ 
dant he comes and pleads, says he, the goods 
were feloniously taken away, and 1 found them 
in the possession of tlic Plaintiff, for wiiicli 1 
preferred a bill of indictment aud gave evi¬ 
dence to the jury, who indicted the Plaintiff, 
and upon his trial I was sworn and gave evi¬ 
dence to the jury, upon which the Plaintiff was 
acquitted ; and traverses that be conspired 
* qliler vrl alio inodo.' 'I'iierc was a demurrer 
upon this plea, liecniise it amounted to not 
guilty, for the probuUe cause was the gist of 
the action, and that answered the doing of it 
without probable cause ; and yet it is held a 
good plea, and tiie justification to be good. 

There is another authority and that is 3 Cro. 
871. Pain versus Rochester and Whitfield*, 
conspiracy for procuring him falsely anil ma¬ 
liciously to be indicted for robbery, &c. whereof 
he was acquitted ; the Defendants plead that 
they were robbed by persons unknown and one 
of them upon a brown gelding, that they made 
hue and cry and could not find them. Whit¬ 
field one of the Defendants came to such a 
town, where the Plaintiff* was upon a brown 
gelding, and suspecting him shewed him to the 
other Defendant, who upon that suspicion went 
with him to a justice of peace, and the Plain¬ 
tiff absented himself, and afterwards being 
taken was committed to jail, indicted, and 
after acquitted, which is the same conspiracy. 
The very objection made by one of the judges 
was that this amounts to the general issue, but 
the rest «f the court held it was a good plea. 
‘ Pour Doubt del lay Gentsthose are the 
words of the book: for they ouffbt to have tlie 
protection of the law for wnat tney do accord¬ 
ing to law, «and law justifies jtltem in what 
th^ did. 

There is another case in the same book, 
Cro. 900. Chambers aninst Taylor. An ac¬ 
tion upon the case, in me nature of a conspi- 


* So. in the original. 


* 1 Bulst. 150. aC. 
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racy for procuring him to be indicted of fe¬ 
lony ; the Defendant pleads himself possessed 
of the goods, and they were stolen by persons 
unknown, that he found them in the PiaintifT’s 
house, and because he would not restore them 
nor say how he came by them, he prosecuted 
him, &c. the PlaintifT demurred, but it was 
held to be a good pica, though certainly it as 
murh^rnounted to the general issue as this 
does here. 

There is likewise another case 2 Cro. 100. 
Marham rersus Pescod* upon a writ of error 
of a judgment in the King’s Bench in an ac¬ 
tion upon the case for procuring him to be in¬ 
dicted of felony, &c. And the Defendant 
pleaded a special justification that he was pos¬ 
sessed of a piece of timber which was stolen 
from him by persons unknown but found in the 
Plaintiff’s possession, upon which by warrant 
he was apprchende<1, and (or cause ot suspicion 
committed, the Defendant bound to prosecute, 
and afterwards the Plaintiff indicted, &c. and i 
thereupon acquitted: the Plaintiff replies * de 
* injuriil su^ jiropria,’ See, Issue thereupon, 
and found for the Plaintiff; but now for errors, 
it was sought to,be reversed, and amongst other 
errors, it was alledged that this was no good 
plea; hut was held a good justification and 
plea, and judgment affirmed. And if such re¬ 
plication hail been here, it might have been 
tried : and the like case is in (Jalleway’s [qu. 
Keilways] Reports, fo. 18. 

Without all peradventure, both in this case 
and all the rest of the cases, the Defendants 
might have taken advantage on the general 
issue of giving this special matter in evidence ; 
blit yet f have plainly shewn from all these 
authorities, where the Defendants have matters 
in law to defend themselves by, from the Plain¬ 
tiff’s action, they may either save to them¬ 
selves the beueiit of that defence upon the 
general issue; or plead the special matter, and 
it shall be a good justification in lawn 

As for the case in Dyer 285 which was men¬ 
tioned before, it is by the better opinion in that 
book, even in the case of a scandalum magna- 
tum, held to be a good justification to plead the 
prosecution at law. He justified in t hat case 
specially; he might, indeed, it is said, liave 
pleaded not guilty, and that special matter 
would have fetched him off upon the evidence; 
but he would set forth his lej^L justification in 
his plea, that he was under the protection of the 
law in pursui^ the method of law; and it was 
held to be sufficient. 

My lord, there is yet one case more, and it 
is Bridgman, fo. 130, ftie case that I ipentioned 
before of Agard against Wild, et a], where, 
upon pleading that the defendants were in- 
dictors, which is specially set forth, judgment is 
given for the defendants; and so is the prece¬ 
dent Hast. Ent. 123. tit. Conspiracy, a special 
^ plea. 

I'lte Slim of our case, my lord, upon this plea, 
stands thus: we were impannelled and sum- 


SedndidumMagnatum. fld8t 

moned on the grand jury to enquire fbr the 
king and the body or the county; we were 
duly sworn and charged so to do, before judges 
that had conusance of the causes presented. 
What we did hereupon was by virtue of our 
oaths and according to our consciences. We 
were under apprehensions that the country was 
in danger, and therefore thought it necessary, 
and iucumbent upon us, in the office we were 
then in, to make presentment of our apprehen* 
sions to the court, that they, upon our repre¬ 
sentation of our fears and the grounds of them, 
might, according to their wisdoms and the di¬ 
rection of the law, consider of the dangers and 
take security for the peace and preservation 
of the government, which is all that is desired 
by it. 

And upon this case, my lord, thus stated, 1 
conceive it a matter of dangerous consequence 
fur a grand jury to be subjected to actions for 
what they do in execution of their office*. 

Never any action, of this nature yet held 
water, but in all past ages have met with dis¬ 
appointment, and 1 hope the same success, 
that such actions have hitherto met with, this 
action shall find here. And thereforo 1 humbly 

a your Lordships’ Judgment fbr file Dci* 
mt. 


OBSERVATIONS, (Jr. 

[Of this Article the MS. appears to have been 
writteu by a very careless or very igno¬ 
rant scribe. It is extremely faulty as to 
punctuation, orthography, and gram¬ 
matical structure; some parts of it are ut¬ 
terly nonsensical; as to these, however, 
no alterations areJiere made, except those 
of wliich the propriety seemed to be al¬ 
together indisputable.] 

There is no judicature, that has cognizance 
of mens thoughts, or a power to fasten suspi¬ 
cions in such a way, as to leave the party with¬ 
out remedy, or power of vindication. 

This Libel, called a presentment, is in the na¬ 
ture of a Judgment upon a Pcere. 

There is no such power belongs to the au¬ 
thority of any human judge, nor ever before 
assumed. Nor ever any judge gave in charge 
to a jury to present men ill affected, which 
would tend to raise factions and animosities, in¬ 
stead of securing the peace. No judge can 
make any thing a fault from pretended reason 
of state, if it be not one by the law. Nor turn 
a little transgression of some obsolete law into 
a treasonable practice. 

The business of a Grand jury is to present latv 
breaches and uf&nces against tlie peace.; 
that the law hath determine to he such. ^ 

* The libell in question was not done in ex¬ 
ecution of their office, and therefore the acting 
lies.” MS. 


* S, C. Noy 110. 
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Thov^li they may make unformal indict- 
meots and be excused m it; yet notbiogf is 
presentable, but wbat is an offence a^inst the 
law, and what there is a form tor. 

'(et the coonsel hringr any form or precedent 
. for such an indictment out of the king^’s bench, 
or that bad the allowance of any of the great 
courts of judicature, and 1 will be conclude by 
it. 

^he office of a Grand Jury is to present fact; 
they have no judgment of law, and therefore no 
power of ceusure; but ought to leave the facts 
found by them entire to the judgment of the 
courti 

If more than this be once allowed them, my 
lords, the judges will soon find their authority 
" undermined by popular and factious Grand Ju¬ 
ries ; and defome * your proceedings with the 
same liberty. 

With what heat hath it been contended be¬ 
tween the judges and Grand Jury, whether they 
ought to find all tnankilling mui-ther. For that 
they are not judges of the Taw upon the circum¬ 
stances of the fact,f that seem to extenuate 
the mankilling, and constitute the fact not 
murther. The judges have gained this clear 
point, and it is settl^ ; but a chief justice (1 
think) did first perish in the conflict. 1 hope 
by amplifying their authority you will give no 
more occasion to revive disputes. 

Grand juries were never taken to be judges 
of tlie law: and will you allow them to bring 
matter pr^udged before you, and instead of 
explaining and opening matter of fact tor your 
judgments, tell you of matters that they cen¬ 
sure, but in such a manner that the truth of 
them cannot Ac enquired into by yourselves: 
and indeed they have foreclosed your enquiry, 
and have prejudged them to yoqr bands. 

The wisest judges liave been carefull not to 
inter(K)8e in matters of fact, because they are 
discharged by the law from that vexatious pro¬ 
vince : but if you allow them to interpose of 
matters of law, there is an end of your au¬ 
thor’cy. 

Neither hath the Grand Jury any conservancy 
of the peace, nor can the judges use the autho¬ 
rity or the leiveteuancy, who are to secure the 


* So in the original. 

■f As to the respective provinces of Judges 
and Jurors, Seeiu this Collection, vol. 6, p. 
1013. In the case of Machell v. sir William 
Temple, (2 Shower 208) where one of the 
questions was concerning the validity of a will. 
The^ court and cuunseT agreed on a special 
verdict, but the jury .being mtinate after twice 
or thrice sent out, w'ould find for the plaintiff, 
who was heir at law, although there was a 
' doubt in the law, saying they were all of opi¬ 
nion it was no good will; and thereupon the 
poll was demanded that they might all of them 
severally give their verdict, which they all ac¬ 
cordingly did for tfaci plaintiff: Whereupon the 
reporter remarks, “ the first jury that ever 
refused a special verdict on a point in law, 
they all incurring the danger of an attaint.’' 


peace by arraying and disarming, and taking 
caution. But j udges, and Grand Juries their mi¬ 
nisters and informers, enquire of nothing, and 
censure nothing, but overt facts and ott'ences 
against the peace. 

No reason can be drawn from swearing the 
peace by a peraon menaced and threatened; 
applying himself to a justice of |>eace, and 
stating the reasons of his fears before maudge, 
the pemn is required to give security/jflus 
does not entitle the Grand Jury to the ofilce of 
a lord levetenaut, por the judges to the office of 
ajustice of peace. I pray let me have judgment 
in this point. 

Mr. Holt himself hath no other way to jus¬ 
tify these proceedings of a jury, but by de¬ 
stroying the fundamental law of the kingdom; 
and by the help of bis fancy, without any 
couler fur his dreams, imagines there is any 
other ways of proceeding u[)on a commission 
of Oyer and Terminer, against offenders than 
by iudictment or informations. 

He forgot Kmpsou and Dudley’s doom.^ 

It is our security that no man can be im« 

I peached or accused, or his good name brought 
in question, but by the oaths of tw'clve incii, in 
order to be tried for the Same; and is to be 
charged in such manner, that the person may 
be able to make his defence; that the com¬ 
mission of Oyer and Terminer may proceed 
to enquire upon the oaths of good and lawful 
men, and by any other means, whereby the 
trutl) of the fact may be found out: but gives 
them no authority to change the pro^ss, and 
the fuudameutall laws of charging facts dis¬ 
tinctly, so as they may be answered and de¬ 
fended. Nor gives them power to make any 
thing they please an ofience, or chastise any 
offence, but as the law directs. 

Nothing is more sacred than the boundaries 
of power, and nothing more apt to confound 
our government, than to abolish them. It can¬ 
not be done but by suppressing of old offices 
and officers, and creating new, or which is the 
same allowing them to act as they please, < co¬ 
lore officii.’ And therefore this action that coiu- 
plaines of an undue extent of a necessary of- 
nce to hurt and oppression deserves great re¬ 
gard. 

Justices of the peace have power to bind by 
recognizance to tlie peace, and commissioners 
of (iyer and Terminer have the like power; 
but we know also that this is stated, and 
brought into rule, and determined to cases that 
require it. But this is upon complaint of per¬ 
sons obnoxious to dainger, and producing their 
feares reasonable. It is not to be done upon 
panic fears, groundless apprehensions, and 
persons that aro not concerned in the danger. 

But a grand jury are not the government, 
and it dom not belong to them, nor any court 
of judicature out of jtbe course of law to pro¬ 
vide for the peace. Extraordinary cases are 
to be provided against by the government, but' 


* Nee their Case in this Collectioni vol. 1» 
p. 283. 

* 
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the course of law must proceed. Shall a Grand 
Jury upon every panic I'eare or pretence of such 
a feare (I wonder that Mr. Holt could think At 
. to ^ive them that appellation* that call them- 
/iiclves the county, a most incongruous and iin- 
naturall assumeins of a dozen or two of men 
impanelled togeather by chance by the under- 
sheriA*, to minister to the court in Anding indict • 
ineyto ji' course,) take u|>on them to iiino* 
Tate the law, and at their discretion And new 
expedients tor the peace. The law will be )»y 
such means quite |)erverled, and we fall under 
the wills, tiumours and caprices, and malice of 
men. 

It is no more warrantable for a Grand J ury to 
interpose and exceed his authority, by pretend¬ 
ing services to the government, than it is for 
men to rim into arms not authorized thereto, 
and pretend public danger. 

It is represented by Mr. Holt to your lord¬ 
ships, as a very small thing, that 1 am required 
to And sureties lor the peace. 

I am censured hy this presentment untried, 
and ufii judged by this Grand Jury and Aued my 
honour and loyally, iny prince's iavour, iny 
liberty, and doomed ever imAt to be tested 
about Ills majesty in any oAice in the goveru- 
inont, in any commission even of the peace. 

II is At that precedents should be searched 
and found out to warrant your lordships to 
forejudge my action ; which seeks remedy and 
vindication against such insiiAerable injury, 
imiHiscd upon me without any reason of the 
detendant shewn either in his presentment, or 
in the defence of the action, for justifying this 
scandall and ojipiession. 

That these men were under an oath at this 
time of^a Grand Juryman, and under the execu¬ 
tion of thatofnee, w ill not draw any matter that 
belongs not to that oilice and ministry under 
their (»atli, or justify them in whatever they 
shall do, say, or write, that is foreign to that 
oilice. If they liave no autliority to do what 
they have done, their plea that they did it as 
Grand Jurymen inhanceth their wrong, while 
they seek to entitle it to a judicial proceeding, 
anil I .shall be most of all hurt by your lord¬ 
ship's judgment ill the case. 

The Precedents cited hy Mr. Holt to prove 
no action will lie against a Grand Jury for their 
indictments, is where the presentments were of 
matters criminal, clearly within their charge 
and oath. 

Mr. Holt, is so sensible that this way of pro¬ 
ceeding is a * by the Grand Jury, that 

such he JustiAes their proceedings in making 
^ this libel). He says it is for iny correcAon, ‘ ut 
* pcena ad paucos, iiictus ad omnes perveniat.' 
An injury it is, against which 1 come to your 
lordships for relief. But a stronger reason can¬ 
not be thought of for the supiiort of this action, 
than that the Grand Jury have assumed in this 
libellous presentment, a power to punish and 
Icensure, which no man is so little acquainted 
with our lawes, as to allow them. 


The binding to the peace is sometime the 
censures of the court, upon repeated oASanceB, ' 
committed, presented, and tried. But a Grand 
J ury'es presentmentof facts untryed, are not|con- 
victive, and they have no power to censure, or 
promote a censure. This is the business of the 
court. 

Malitious busy bodyes, that are hurtful by a 
pretended ofAciousness, have been always held 
'Chastiseable as wrong doers. 

Grand Juryes are to cni|uire of tray tors, and 
treasons, but this with great prudence, and rea¬ 
sonable enquiries, and conclude upon probable 
iuduccmerits. But not to dishonour the go¬ 
vernment by sporting with men's honors, and' 
liberties, and make a game and jest of judiciall 
proceedings. They had better give their ver¬ 
dicts by the chance of a die, which hath been 
censured, and Aued. 

This presentment condemns itself and ap¬ 
pears to be absurd and unreasonable, and there¬ 
fore malicious, and false, and consequently 
actionable. 

This may be the first action of this kind 
(as Mr. Holt says), and this is the Arst libell of 
this kind called a presentment. 

1 allow a Grand J ury, and no other officer can • 
be impeached in the honest discharge of his of- 
Acc, with the best prudence they have, though 
not alwa 3 -s in the best manner, so they keep 
themselves within the verge of their office. But 
it is too slights colour to impose upon your 
lordships, that theretoi*e they are not to be an¬ 
swerable for their extravagant and factious ex¬ 
cesses. Where they use the authority of their 
office, maliciously, apparently, and that of their 
own shewing, the preseutnient itself niakea 
and declares tiieir iault. 

If a Grand Jury will alledge reasons for not 
Anding a bill, and say though tlie proof they 
think probable, yet they have a good opinion 
of the man, and think him innocent, such a 
behaviour is Aneable. 

If therefore they will present a man, and 
say he hath been seen in such company, or 
done an act which the laviL doth not cciisui'e, 
but they will take upon t^m to blame, and 
condemn, an action shall be allowed to tie in 
tlic case. For it is against their oath and of- 
Ace, and directly against their duty, who are to 
present no man for hatred or ill will, nor snare 
any man for favour or affection. When tnese 
do not appear they are presumed innocent; but 
all presumptions duly made in favour of offi¬ 
cers vanish upon clear evidence of malice. 

And if no man will serve in any office, ex¬ 
cept he be indemniAed for all the disorder and 
oppression he shall commit in that office, it is 
much better to want them ; for no malice is so 
mischievous, as that which is authorized. 

As to that which Mr. Holt says, That the De*» 
fendant being a Grand jury-man could make no 
better and more particular a justiAcation then 
he hath done, for that he is under an oath of 
secrecy, referring to that clause of a Grand jury¬ 
man's oath, The King's counsel, and fellows, 6ep, 

This oath doth not oblidge them to suppress 


* Silo in MS. 
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ilieir presentments, nor to^ivosecute, and as* 

tist them. 

In this action the Plaintiff hath proFolced 
them to make good tbeir presentment, ivhich 
they ought to do, if they can, in his majesty’s 
service. 

That clause of their oath can be only under¬ 
stood to this purpose, That they should not 
give notice to a prosecuted criminal of hii ac¬ 
cusation tor the making of his escf^. For all 
the witnesses to an indictment their names are 
ingrossed with the indictment, and they are 
stvorn in court. And it is now in practice to 
examine the witnesses publickly to an indict¬ 
ment.* 

Mr. Holt useth a multitude of words, but 
comes nut to the merits of the cause, but touches 
it as an ass mumbles thistles. 


SIR WM. WILLIAMS’S ARGUMENT. 
{The MS. of this article is in the hand-writing 
of Sir William Williams; as is also the 
follo^i'ing indursement upon it: My Ar- 
**gum€Dt in the court of Exchequer, 
Hill. 36 et 57 Car. 2. for Charles earl of 
Macclesfield, * tarn pro Domino Rege 

* ** quam pro seipso’ plaintiff, against 
‘‘John Starkey, esq. Defendant. Cur. 
advis.” 

Of the many passages in the margin of the ori¬ 
ginal MS. some which are merely abstracts 
of the matter in the text arc here omitted, 
and some^are here inserted as notes with 
the designation of MS.”] 

Tub General Question, 

Whether there be a good cause of action for 
' the Plaintiff against the Defendant upon this 
Record ? 

That there is a good cause of actioq sk forth 
for the Plaintiff in his Declaration I suppose 
cannbt be denyed; for 1 do not observe it con¬ 
tradicted by Mr. Holt, ihat argued for the De¬ 
fendant, and 1 suppose this will nut be insisted 
upon. 

The Special Question in this cose I take 
to be: 

Whether the Defendant by his Plea hath 
sufficiently answered the Plaintiff’s cause of 
action set forth in his Declaration ? 

I conceive he hath not. 

In my way to the argument of this question, 
1 shall observe the parts of the PlaindiTs De- 
daration, and the parts ofthe Defendant’s Plea; 
and by comparing them endeavour to satisfy 
the court, that the Plea doth not answer all the 
parts of the Declaration. 

The Declaration consists of three parts. 

1. It sqts forth a false libellous writing, al- 

*As to this, see Lord Shaftesbury’s Case, vol. 
7} p* 103, of this Coliectiou. 


ledging it to be devised, framed, written and 
published 1^ the Defendant with others^ against 
the Plaintiff falsely, maliciously, byconspiracy 
without any lawful or leasonablc cause, at i 
. Wantage in Com. Berks 17 Sept. 1683—— ' 

To have the Plaintiff, being a peer of'the 
realm and a gentleman of his majesty’s bed 
chamber, reputed and taken for a person dis¬ 
affected to the government; and a diAnrkqr of 
the peace; and to expose him to his majesty’s 
displeasure and distrust. 

2. It sets forth the designe of this libel thus 
framed and published. 

3. It avers the Plaintiff never was dis¬ 
affected to the government nor a disturber of 
the peace: nor guilty of any of the matters 
contained in the libell charged against him. 

4. It sets forth the ill ^ects of this libell 
upon the Plaintiff that the Plaintiffhath lost the 
grace and good opinion of his majesty : And di - 
vers false rumours and scandals are thereby 
stiiTed and spread among the nobles and otlier 
his majesty’s subjects ofthe Plaintiff. 

1 sliall have occasion in my Argument to 
make many observations upon this libellous 
writing, and shall then state the parts of it. 

The Defendant’s Plea consists of two parts. 

1. The Defendant’s being with others of a 
grand inquest * ad sessionem Cestr’and there 
iresenting ^ qd eandem sessionem’ in thcEng- 
ish words in the Declaration mentioned, which 
is their justification. 

2. Their traverse joy ned to this justification. 

This Plea Ts insufficient and defective in that 

part of it, which is the Defendant’sjiistification, 
and also in its other part wliich is bis traverse. 

The justification is insufficient and defective 
in these two things. 

1. It doth not appear by the plea that the 
Sessio Cestr’* mentioned in tlie plea was a 
court that bad jurisdiction of the matters sur¬ 
mised to be presented by this inquest. 

2. The matters mentioned to be presented in 
the manner set forth in this plea are not a pre¬ 
sentment, and ought not to be received or 
taken in law for the presentment of a grand 
inquest upon this record. 

3. The traverse is defective because it doth 
not take into it all the parts ofthe declaration 
which are not comprised in the justification. 
So the plea leaves part oif the liecJaration un¬ 
justified, and untraversed, and consequently 
unanswered. 

It doth not appear by this plea that this 
Sessio Cestr’, was a couiif for all sessions are 

* 1. If this Sessio Cestr* does not appear 

to this Court upon this record to be a court 
having jurisdiction of these matters alledged to 
be presented there, then the justification fails 
the defendant: S. Though a court, yet if the 
writing called a presentment be not a legal pre* 
sentment, tbe justification fads defendant.” 
MS. ^ ’ 

“ Sessio pacis, Session of Oyer and Ter¬ 
miner, Session of Gaol Delivery, Session of 
Parliament, Sessio rpctarum. The great Scs- 
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not courts: it signifies a sitting or meeting. | * The course of the C.'ouits in Westroinster- 


not courts : it signifies a sitting or meeting. * The course of the C.'ouits in Westroinster- 
What court was this whether a Court of ^iessions, hall is the law of the Lund, and every ^ourt in, 
of Oyer and Terminer, Gaol Delirery, General Westminster'hall is obliged to take notice of 
Sessions of the Peace, or a Court of Exchequer, the course of the other courts there, without 
or the ancient monthly court held before the shewing their course in pleading.* If a record 
'justiciar of Chester, or the court created by of the Court of King’s Bench comes beford 
the statute II. 8, cap. 43, and altered in this court, you will take notice of the forms of 
some rejects by the statute 3S H. 8, cap. 13, that court; but the courts in Westminster-^ 
or the jQpurt established by stat. 27 H. 8, hall are not obliged to take notice of the stiles 
cim.*5, of all which courts lord Coke in his of the respective courts, if they be mistaken in 


art established by stat. 27 H. 8, hall are not obliged to take notice of the stiles 
cim.*5, of all which courts lord Coke in his of the respective courts, if they be mistaken in 
d Inst, takes notice, and they are all sessions in pleading. 

common parlance. If the court Ite rightly stiled in pleading, tlio 

This court hath not its stile in this plea, other courts are obliged to take notice of th« 


* Sessio Cestr’ no stile, any one of these courts course of that court. 


other courts are obliged to take notice of th^ 


may be holden before sir Geo. Jeffreys, knt. 


It is manifest it doth not appear in the plea 
and hart, justice of Chester, and John Warren, that tlys session had jurisdiction of the matterf 
esq. another justice of Chester ; these are their supposed to be presented, it dotli not appear ia 
titles, not the stile of the court: they have the plea what court this was. 


titles, not the stile of the court; they have the plea what court this was. 
titles whatever court they sit in. Neither is there enough 

They are so named with these additions in plea, for this court to intend 
auerial commissions of Oyer and Terminer and had iiirisdiction of these mal 


eperiaf commissions of Oyer and Terminer and 
g^ol dbliveiyr, auj in the commission of the 


N^either is there enough set forth in this 
plea, for this court to intend that this sessioa 
uad jurisdiction of these ma^rs. 

A record in any court in Westminster is 


peace established in tliis county by tlie stat. binding to other courts, so is a record in th« 


27 H. 8, cap. 5. 


Cinque Ports; but a record in Chester, Durham 


'The courts in Westminster-hhll arc known or Lancaster is otherwise, for they are another 
by their stiles as Kiug’s-bench, Chancery, manner of franchise. 

Common Pleas and Exchequer; and if the stile An outlawiy in Durham or Chester shall bt 
be mistaken it must be taken to be ‘ coram non disallowedand are not pleadable in courts bere,t 


* tent, apud West, coram Georgio Jeffreys’ and 

* sociis suis’ this would be naught,for there is no 


* judice. ’ because they are but private jurisdictions which 

If this justification were in* Ciir’ dotnini regis extend not ueyond their own precin^. 

* tent, apud West, coram Georgio Jeffreys’ and It must be admitted that Cnester is a County 

< sociis suis’ this would be naught,for there is no Palatine, and that regarjurisdiction is incident 
such court; and this court in pleading could not to every County Palatine^; and consequently 
intend this for the King’s-bencli. hath courts which have Jurisdiction in pleas of 

And if the Defendant will have advantage of the crown and eivil pleas, 
this matter to excuse himself, that he did it in And so far the Courts of Westminster-hall 
a course of justice in a court of justice, he must take notice there are courts of justice in tli» 
shew the court so as it may appear to this Count}'^ of Chester, as incident to the County 
court, that such court had jurisdiction of such Lqu. Palatine] of Chester. 


matters as ai'e supposed to ne presented in this 
.... .... 


Blit the Courts of Westminster do not taka 
notice of all courts in a County Palatine, or 


Objection 1. As to the objection made by allow of all their course in their courts or 
Mr. Holt, That this court ought to take notice their presidents. 

of the courts in the County Palatine of Chester A Writ of Error to reverse an outlawiy in, 
and of their course of proceeding, without spe- the county of Lancaster, Error assigned ‘ quod 
cial pleading of them qr shewing them to the ‘ad comitat’Lancastr’tent’ ibid,’ &c. U'licrear 

it should have been ‘ tent’ apud I^ncaitr’ in 
Though this be admitted that the Courts of ‘ Comitat’ Lancastr* and the ibidem would not 
Westminster are obliged to take notice of the serve, though a hundred presidents produced 
ciourse of proceeding in the courts in Countyes out of that court to warrant it. 
i’alatine: If this session mentioned in the plea be a 

That is when the court is shewn in pleading, session held by any commission either of Oyec 
but this court is not obliged to guess at the and Terminer, gaol delivery, or peace, theau- 
meanino* of a plea touching the court without thority andcominission of the courtoughttobe 


naming and stiling the court. 


set forth. 

And this as well in the county of Chester as 
, ■ aions in Wales are enacted by Uie stat. 34 H. in any other court. ^ ^ 

cap. 26, which sessions shall be called the Because these courts by these commissions 
king’s Great l^ssions in Wales. No act gives are not courte incident to the county PalaUne, 
tliis supposed Court the name of Sessions. Spel- neither do the courts sit there upon any such 
fioaein HvomnliR Sessiu oiia- 1 nommissions. issued out of the Exchequer m 


tliis supposed Court the name of Sessions. Spel- 
inan’s Glossart*^^* Hyemalis, Sessio qua- 
dragesimalis mentioned there not taken for a 
Court. Vide ' Curia’ in his book. 2. if supposed 
a Court, it doth not appear upon this record 
what court of Sessions this was. 3. all courts 


commissions, issued out of the Exchequer iu 


Court. Vide ‘ Curia' in liiabook. 8. if supposed • lAue’a C<»e, 3 C^o’s Hep. fol. 16. 

• Court, it doth not appear upon this record f C,-- 

what court of Sessions Aw was. 3. all courts t ' i ^ 

are known by their stylo; Ais is not tl)o stile County Patoine of Wext^. 
of Ais Court.” M8. li Ca*®i- * 
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the county Bnlitiim, but b^conraiifluon from 
the Great Seal of E^laod, by the Stai V H. 
6. c. 5. 

‘ And the court of Assizes so ^nmlly called, 
holden before the justice of Chester, is a coui*t 
constituted by act of parliament of H. 8. 
cap* 43; and not an ancient county Palatine 
ouurt. 

Sin& there are these iranoiit crarto in the 
. county of Chester, theaiithority and jurisdiction 
of thesessioQ mentioned in the plea, ou^ to be 
set forth by the defendant, who doth justify him¬ 
self by proceeding as juror in that court; other¬ 
wise this court cannot take notice of that court. 
This Sessio Cestr’ may be a sessioii of oyer and 
terminer, peace, or gaol delirery.; which, ought 
to be shewn. 

The PlaintiiT in his declaration doth alledge 
that the defendant with others by conspiracy 
did falsely4ind maliciously devise, frame, write 
and pnblish, a false scandalous libel against 
him, and set fbilh the tenor of it to be, 

We the-Orand Jury sworn to inquire for the 
body of the cminty of ChaHer, at the assizes 
Mu in the CummoO Halt of Pleas in the Cas¬ 
tle of Chester upon Monday the 17th. Sent. 35 
€ar.3” 

The defendant in his plea confeaseth that he 
did preseut in * his Anglicanis verbis/ in the de¬ 
claration mentioned, so in the libel, be gives this 
comet one stile, in his pica another name ; he 
atites the court the assizes in his libel, but the 
session in his plea. 

Therefore to excuse this matter he ought to 
shew the jurisdiction of this session, and the 
authority of h, whereby' this court may judge 
ofit.. 

That this ought to have been so shewn, I 
shall endeavour to make out by anthority, pre¬ 
cedents and reason. 

Lord Coke’s .1 Inst. fe. 303. Where a mat¬ 
ter of record is thafbundation or ground of the 
suit of the plaintiff, or of the suMtance of the 
plea, tliere it ought to be certainty and trnly 
alledged ; otherwise it is, where it is but eon- 
▼eyaoce. 

The reason I take to bethat the courtin which 
the action depends, may have the matter of re¬ 
cord so fully and clearly before them that this 
court may judge of the matter of record, whe¬ 
ther it be sufficieutiu Jaw to maintain the ac¬ 
tion or defend the plea, and not to trust to a 
limt ofaxecoid, for the court is to judge by the 
vscefd before them, not by implicit faith of 
what was before another court. ^ 

> Therefore it ought to appear to the court 
where the record is brougnt, that the court 
where the record was made had jurisdiotion of 
the cause, and that the record ir sufficient in 
itself to jditH^ the matter oUedged in the- 

* Withall it ir neoeasaiy h should he so; that 
the eukor -mar by piea or replication of nul 
tiel record’ bring wai record before the court, 
or at least wiseliave the troth of tiiat record 
tried. 

If this oouTse of pleading be allowed, these 


advantages are lost, and the subject will be con* 
eluded by the judgment of a court upon a re¬ 
cord not sufficiently pleaded or produced or 
proved, as it ought to be by the methods 
of law. 

Bushell’s Case, Waughan’s Rep. f. 138.—' 
The reasons in the argument of ray lord chief 
justice Vaughan affirined by the Judgmept of 
the couit in. that case do not only prove this, 
but do verynnich illustrate it. [S^ BusWl’s 
Case voi. 3, p, 909, of tois Collection.] 

A Habeas Corpus directed to tbo sberifis of 
London to have the body of Edward Bushel), 
by them detained in the prison together with 
the cause of his caption and deteyner, in the 
court of oorauioil « . 

Returned, thaSattbeking’soourt of session of 
oyer and terminer, held for the eity of Ltyidon 
before sir Samuel Sterling then mayor of Lon¬ 
don and divers other, bis majesty’s justices, 

* by virtue of bis Letters Patents 

* under the Great Seal of England, Sec. directed 
< to enquire hear and determine the offences 

* therein specified,’ .among others the' offences 
of unlawfull congregating and assembling, Sec. 
the said Bushell was committed to the gaol of 
Newgate, under the custody of the sheriffs of 
Litton, by vertue of an order made by the 
said court as followeth: 

* Ordinat’ per cur’ quod finis 40 Mcrcar’ po- 
natur separatim super, Edward Bushell and 
eleven more, for that they being jurors Sec. 
had aoqoitteo oerteyn persona of the trespasses 
contempts and hnlawiiill assemblies, in June 
contra ligem hujus iwgui AnglisB contra plenam 
et manitestam' evideutiaiu contra dircctioneni 
cur’ in materia legis, hie in curia hie apertc 
datam et dcdaratain de premissis.’ 

Committedtill they pay the said forty maiks 
cr be deJiveradby due coui*seof law. 

The party was delivered tt|J 0 n this Habeas 
Corpus, by the court of Common Picas, 2'J 
Car. 2- 

Because the court bath not knowledge by 
this return, whether the evidence given were 
full and manifest] or deobtful^ lame and dark ^ 
f Because it was not returned, what evidence 
was gi^: 

There was before the court of Common 
Pleas,only the judgment of' the court of Oyer 
and Termiiier upon the e.idence before them, 
and not tlie evidence given before'them : 

And the judgment of the court of Common 
Pleas, is to be given and grounded upon their 
own inferences and understanding, and nut * 
uplill others. ■ ^ 

h was objected there that ‘ Institutum ^st 

* quod noil inquitatur de discretione judicis.’ / 
That the court of eessions in London is not 

to be looked upon as an inferior court, having • 
all the judges commissioners: 

That the court having beard the evidence it 
ought to be credited that the evidence was clear. 

' Yet tlie party disofaur^ upon the said rea¬ 
sons. 7^ 

Here is left in our-plito. 

It is not tho judgment of the court, or the 
4 
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discretion of the court that is lierc made sacred, 
bot the judgement and discretion of a jury. 

And tliat not in materid /acti^ but in materid 
legis^ as 1 shall shew in its proper place. 

Oufbt not the jurisdiction of tins court [to] 
appear clearly and manifestly to this court, and 
not the court and the plaintiff [be] bound by 
this general allegation of od Sessianem Cesfr\ 
withoitfnshewing what court it is, or the jiower 
or Jurisdiction of it, or the nature of it I* 

And this is a limited jurisdiction bounded 
iffithin itself in its enquiry. 

These precedents justifye and inquire the 
court should be set fo^, in such pleadings os 
this is. * 

In an action of ti^pass,* the defendnnt sir 
Christopher Heydon, pleads specially, and 
makes a title to the lands in the Declaration, 
under an attainder of Dudley, for High Trea¬ 
son, upon an indictment taken before com¬ 
missioners of Oyer and Terminer ; whereby, 
and by act of pariiament of attainder grounded 
on the conYiction, those lauds were forfeited, 
and granted from the crown to the defendant. 

In that case the defendant in his plea, sets 
forth the commission of Oyer and Terminer; 
the uames of the commissioners and thdr 
power to enquire * per sacramenta* of ‘ prob’ et 

* legaP homin’ 6cc.’; he sets forth of what crimes 
they were to enquire. 

I^ote the whole proceeding in that case upon 
that Record was void a»^a proceeding, ‘ comm 
‘ non Judicc wliich would not have appeared, 
had not the commission, and proceedinj^ upon 
it, been set forth in the plea. 

Therefore judgment was given for the plain¬ 
tiff in that action. 

In an action upon the case,*]' the plaintiff 
declares, that the defendant at the general Ghiol 
Delivery for the county of Warwick, held at 
Warwick 6 August, 8 Jac. before sir Peter 
Warburton, one of the justices of the common 
bench, and sir Thomas Forster another of the 
justices of the common bench, justices of 
the peace ‘ riecnon ad diversas felon’ audiend,’ 

* etterminand’assignat’ falsoetmalitiose absque 
‘ wM verSl et Ic^itim^ causil procuravit,’ &c. the 
plaintiff, and impriswiied and detained in pri¬ 
son, quoHs^nt he was * debito modo acquietal’: 
judgment upon a Writ of Inquiry for the 
plaintiff. 

Judgment arrested after writ of inquiry exe¬ 
cuted, for that the Declaration was not good, be¬ 
cause it is grounded upon a malicious prosecu¬ 
tion of an indictment at a Gaol Delivery, and 
\ it is not alledged in the Declaration, that 
TOthey were justices * ad Gaolam deliberand* as- 
A*^signat*- 

\ Although shewn they were justices of peace 
and of Oyer and Terminer, and w'ere in truth 
justices of assize and Gaol Delivery. Yet be- 
canse this did not appear upon Record, the 

* * The ear] of Leicester v, sir Christopher 
Heydon, Plowd. Comm. p. 364. 

t See the Case of Lovet v. Fawkener, Cro. 
Jac. 357, 1 Ro. Rep. 109, 8 Bulst. 370. 

Y9U X* 


court would not help the plaintiff by intend* 
ment.* 

Many presidents of actions f for procttring 
persons to be indicted, and indicting persona 
falsely and maliciously without cause, by cojir 
spiracy ; several pleas by dcieiMlant that they 
were jurors and prosecuted the plaintiff, or in* 
dieted him without any conspiracy upon their 
oath as jurors: 

In all these presidents; 

The courts are set forth, their power to en¬ 
quire, and of what crimes, with their other cir- 
ciimstances. 

N o president for this plea in all the books that 
I can meet with. 

1 f this Sessio Cestr’shall bue taken by this court 
to be such a court upon this record, as hath ju¬ 
risdiction of the matters surmised in this libel, 
and that this inquest is dulyjmpannelled, sworn, 
and returned, to enquire oAliese matters; 

I conceive and shall endeavoi* to satisfieyour 
lordship, that this writing set forth in the plain¬ 
tiff’s Declaration to be a libel, and mentioned in 
the defendant’s plea to be their presentaverunt; 
that it is no presentnaent, and ought not to be so 
called, or received in a court of law for a pre¬ 
sentment, or to be so allowed in pleading upon 
record. 

And consequently though this Sessio Cestr* 
was and shall be taken a court sufficient for this 
purpose, and this inquest a sufficient inquest to 
inquire, and present according to the oath and 
du^ of a grand jury: 

Yet this writing being in itself libellous, and 
no presentment, it hath lost the sanction of a 
presentment, and then cannot excuse the 
framers and publishers of it, though of the 
grand jury. 

That it is not a presentment, 

I offer these reasons against it. 

This hath neither the form nor substance of 
a presentment; it is not positive in any part, to 
any thing, person, place, or other cu-cumstamse. 

1 desire leave m state it. 

It runs, ** we hold ourselves bound in this dti- 
tempered juncture of affairs to present that we 
have strong apprehensions of danger from a dis¬ 
satisfied party, who not only shewed their de¬ 
fection openly by an address made to Hei^ 
Booth and sir Robert Cotton atth^ last election 
of knights oi'the shire, tending to alter the Sne- 
cession of tbe crown, &c.” 

But aib by their several meetings and ca- 
balls since, which administer greatertOSpicieb 
from their arms. 

And for that they assembled with schisras- 
ticks, and disaffected, in the public reception of 
James duke of Monmouth. * 


* “ Here are stronger circumitauccs to ht^ 
duce the court to take this proceeding tobo 
before persons, who really had a coromissioil 
of $iaol Delivery to warrant their proc^iolf, 
than there are in our case, to take this SesM 
Cestr* to be a court authorized for this purpdtto,** 

MS 

t RasteU*« Entricy, pp. iH- 
4U 


I 



ldf>5] STATE TRIALS, S6 Charles II. l 66 i.—E. 0 /Maeek^eldt.Starkeif,11396 . 


. 'For remedy wlicreof with relation to the 
public peace, and also to wash our hands from 
all misprision, &c. 

We i-onceive it expedient that the principal 
persons who promoted the sayd sediiious a(l> 
dhess, and those, that were notoVious in abetting; 
in the riotous reception of the said duke of 
llomouth, (Sec. should he obliged to g'ive se< 
curity of the peace, and particularly Charles 
earl of Macclosiield, See. 
r Here is no positive presentment, nay, here 
is DO presctitiDcut, Only we hold ourselves 
bound to present.” 

And they do not hold thenrselvcs bound to 
present because they know it, or have it proved 
to them; or hold themselves bound to present 
that there is any danger from a fl/ssati^Hed 
party in theircounty; but thdt they have strong 
apprehensions of jknger from a dissatistied 
party. w 

They do not present what this danger, is or 
wherein this danger lies, even in their appre hen- 
ston; that they opprohcml the peace of the 
country is in danger, that they apprehend any 
danger of rebellion or inva!»ion. 

In their motives assigned for* their appre¬ 
hension ofdanger tiiey do not present positive- 
ly any particular fact; they say “ hy an Address 
made to Henry liootli anil sir'llobert Cotton at 
the last election of knights of the shire to alter 
Ihe succession.” 

They do pot say thei*e was any such address 
made, 

** By their several meetings and cabals.” 

They do not say they did meet and cabal I. 

** That they ditl unanimously meet w ith 
Sebismatjeks and disailected in the public re¬ 
ception of James duke of Monmouth.” 

But do not say he was puMicly received. 

And all their instances intimated in their 
wilting are but evidence, leading and inducing 
a jury to believe and preseu^t a crime. And these 
crimes^to use tbeir phrase,—this is but a cli¬ 
max of evidence, and all this at most is but a 
presentment of evidence of a crime, which is 
iio presentment of a crime. In all this 
they ilo not name the earl of MaccleslieM, nor 
any other person, to be-a dangerous person or 
persons within their apprehensions, or to be a 
^nledevate, or actor in these addresses, meet¬ 
ings, or assemblycs. 

They accuse, liy their apprehension, a dissa- 
iished party in their county obW without 
naming any particular person. 

As they mention no particular person or 
crime, so they present no particular or other 
place or places, where this address, these mcet- 
^ mgs or assemblies were; and if all tlie other civ- 
4nim8taDces bail been observed, if they had uut 
named some place or pbees in their county, 
where these misdemeanors were acted or 
.jierpeti'ated, it would be a void and illeifal pre¬ 
sentment. 

They being a county Palatiue and limited 
jurisdiction, they odght to shew these cririii s 
to arise within their own county, or else it is 
not within thetr inquiry, and therefore void. 


Tba variety of matters and things offered in 
this presentaverunt: The offences and crimes 
ay med at, if they were exprest so as they ought 
to be, and as circumstantially as the law re¬ 
quires; 

They are crimes and offences of different 
nature, and ought not to be charged in any 
one presentment or indictment, but in several 
presentments and indictments, in resect that 
they are divers offences, of dilTercnt nature, as^d 
ought hy law especially in the case of a peer, 
[to] receive diffemit ways of trial, and in eveiy 
aubject’s case receive different judgments and 
different punishments, and executions; treason, 
riots, unlawful &8seinbfieii|lbreaches of the, peace. 

And here are many persons drawn into tlie 
same pi'esentinent, of different crimes, of dif- 
I ferent nature; and all are not accused of all the 
crimes. 

As this writing hath neither the matter nor 
form of a presentment, 

So it hath another form or purpose than a 
presentment. The purpose and design of a 
presenlment is to accuse men of crimes by law ; 
whereby they may be brought totryal for such 
crimes, and be convicted or acquilled by legal 
tryal. 

And process of law issue, out of course upon 
such presentment, to bring in the acciiseu to 
appear and plead, and to bind the person to the 
peace or behaviour, or to bait, mainprize, or im¬ 
prison the party, ns^e oflence presented re¬ 
quires it. 

But this presentment, and this Grand Jury, 
upon this significaliun of their apprehension of 
clanger, in this uncertain uianner, from a dissa¬ 
tisfied party, without any accusation of the earl 
of Macclesfield of any certeyn crime, do fiass 
their judgment against the carl of Mucclcs- 
iielil and others^ that he and they ought to he 
obliged to give security of the ;>cace: they do 
not pray the court they may be obliged to give 
security for the peace; but give judgment upon 
them without any charge against tliem, there 
is no mention of lliein, till they come to tlieir 
judgment: such a motion had been proper after 
A presentment. And why do they do this!* They 
say they conceive it high time to niaulfestthcir 
separation from traitorenis persons and treason¬ 
able principles, tlieir favourers and aliettors, to¬ 
gether with their detestation of the climax men¬ 
tioned in their presentment. 

The Bill of Exclusion 

Traitorous associations; 

Iguornmus Juryes ; 

Seducing pcTumhiilations ^ ^ 

Matters not within their iurisdicUon oreiiv''./ 
quiry if within their know ledge. > ^ 

For remedy whereof with relation fo lliy 
public [leace, and also to wash our hands from . 
all misprision by concealing proceedings tlial 
may encourage greater evils, jin other parts 
of his inuiesty’s dominions : 

AVe coucenc it expedient, that the principal 
persons who promoted Uie aforesaid seditious^ 


♦ Jjce 1 Colb. Pari. Hist. 
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■ddresB, and tbc receivers of the duke of Mon¬ 
mouth, and the frequenters of conventicles, and 
liartwurers and coiintenancers of non-conformist 
ministers^ should be obliged to give security 
ofthe f 

And particularly Charles Earl of Maccles¬ 
field, &c. 

Having stated the parts and circumstances 
o1^ thisi|)resentaverunt, which is a very reflec¬ 
tive paper, and hath more of the figure and face 
of a libell than the forme or countenance uf a 
presentment; 

Full of ambiguities, without any manner 
of certainty ; booming or necessary to (‘on- 
stitutc a legal presentment from a grand 

it suflicientl V proves itself to be no 
presentment, yet 1 shall add some authorities 
10 justify what 1 have said ; 

’'fhai the law re<|iiii'es matter legally pre¬ 
sentable, and legal forms in presentments and 
indictments, anil tliat w ithout such matter and 
form they are void onil nullities in law, and so 
received, and adjudged in all legal proceedings. 

A certain intent in general is required in an 
indictment t. 1 shall 3iew hereafter that the 
like certainty is required in presentments, as to 
ihe matter and form of p; e:«entincnts. 

A piescntment is a verdict of the grand in¬ 
quest, or of sonic other inquest; and ought 
therefore to present matter certainiv. 

A verdict finding matter uncertainly or am¬ 
biguously is insufficient, and no judgment can 
be given upon it. |( 

It is *■ vere dictum quasi dictum verlta- 
• lis.’§ 

The meaning of the word indict or indict¬ 
ment ; it signifieth an accusation found by an 
inquest of 12 or more upon their oath, it is the 
king’s declaration.^ 

I'o sliew the law requires the like certainty 
a.s to matter and form in a presentment, as in an 
iiuiictment: 

A demurrer in replevin, upon a distre.ss 
taken by a lord for an amerciament set upon a 
presentment in his leet 

The question is stated there, whethert hr dis¬ 
tress is well taken for the amerciament upon 
this presentment: ! 

The case ; a freeholder erected a new dnve- 
coat upon his freehold, where there was not any 
before, and stored it with pigeons; this was pre¬ 
sented at the leet for a nuisance, and aiiain as¬ 
sessed to amove it by such a time, and for not 
amoving it he w'as amerced, and for the amer- 
cianieiii a distress taken by the lord. 

S It was resolved in this case, that the pre- 
I’sentment was not guuil, because it is not 
Nsaid in the preseptincnt, that this erecting of a 

* “ They do not confine this to their own 
county.” MS. 

&> in the original. t Co. Litt. 303. 

Co. Litt. 287. a. § Co. Litt. 226. a. 

IT Co. Litt. 126. b. 

*• Pratt V. Steam, Cro. Jao. 382. Godb. 
S69. 1 Ro: Rep. 139. 900. 


dovecoat, and storing it with pigeons was, ‘ ad 
‘ nocumentum ligcorurn doniini regii.,* which 
ought to he in every presentment for a nuisance; 
although the party in pleading had aveired it 
to be * ad comuue nocumentum,’ yet that was 
not sufficient, for it ought to be in the present¬ 
ment, whicli is the charge^ : wherefore it was 
adjudged against the plaintiff, that hU distress 
upon this illegal presentment was not war¬ 
rantable. 

Tliis ease sufficiently proves the matter and 
form of presen tiiients are necessary and that 
such presentments as are defective in matter or 
form are void in law, and so taken and ad¬ 
judged in legal proceedings. 

'I his also proves that matter and*fbrm is re¬ 
quired in prcseiitineiits as well as indictments. 

An indictiiient ouglit to he certain without 
ambiguity and is not to be taken by intend¬ 
ment, f 

An indictment that * Afeloniceex malitilsuft 

* pru cogiiatit occidit John Stiles’ without the 
word murdravit not good ; neither would such a 
presentment be good; and the clerk of the crown 
cannot supply that word in an indictment. 

The. like indictment against a person, that he 

* rapuit et carnaliter cognovit’ such a woman, 
wiihout/e/onice not sufficient. Buckler was 
indicted and * eo quod ipse tali die et anno 
‘ apud in quendam Johaniiem insultuin fecit 

* ipsum cum quoduin cuitello felunice percussit 
iflllocidit et inurdravit.’ 

By the opinion of the court, the indictment 
was naught, without shewing a place where 
the inunler w'as committed, as well as the 
^ place of the assault, for they are crimes of se- 
V eral nature, and the assault might be in one 
county, and the murder in another by the 
death of the person. || 

If a limn he indicted or appealed of treason 
or felony, or of trespass in a foreign country, 
and be acquitted of it, he shall have a writ of 
conspiracy against the p’ociircrs of bis in- 
ilictment. § 

If a man be indicted of felony or treason, in 
a place, where in truth there is no such place in 
the county where the person is indicted, the 
party shall have a writ of conspiracy against 
the abettors, procu**crs, or conspirators Ibr 
such indictment. 51 

L conceive the indictors themselves would 

^ ** This appeared to the court in pleading to 
be a void presentment. So doth this preseni- 
inent in our record ; and the court ought to 
judge upon this writing set forth, if it bo a suf¬ 
ficient presentment; for tliey are now as Jiuicli 
to judge of it, as if the presentment were reiiiov- 
eU before them,” MH. 

f Fitzwilliam’s Case, Cro. Jac. p. 19. S. C. 
Cro. Ehz. 915 Yelv.32. ^ 

II Buckler’s Case, Dyer 10. See also Hawk. 
PI. Cr. B. 1, Chap. 64, Sec. 42. 

Band’s Case [Cro. Jac. p. 41.] recites and al¬ 
lows that case to be law. 

§ Fitz. Nat. Bre. p. 115. J. 

% Fitz. Nat, Bre. p. 115. K. 
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notbeexonfled mmch ciaes, bjbeinff indictert 
^offmoes aut of their inquiry* and tW falsely 
Md malieiously. 

Because they are sworn to enquire for our 
•OTereiga lord the king for the body of their 
county; and tiieir oath excuses them therein 
and no further. 

All such indictments found of offences in 
ioother county, or in places which are not in 
their county, arc void and ‘ coram non judice 
•nd if such jurors should be questimied in ac* 
thus upon the case, for making such prescot- 
liients or finding such indictment falsely and 
maliciously, I suppose it would be no plea for 
them to say they dm it as an inquest upon their 
oath and rniscietice according to evidence in 
the county of Chester. 

The inquirys of all grand juries are circum¬ 
scribed to the county for which the grand jury 
serve. ^ 

The inquiry of this grand jury is not only 
-circumscribedto the county of Chester, but the 
jurisdiction for which th^ serve is a limited ju¬ 
risdiction, and circumscribed to that county 
onlvt * coooty palatine. 

And whatever is done by the court or inquest 
other judicislly or extra judicially in any mat¬ 
ter or cause cnminal or civil, arising out of this 
county, or which in fact doth not arise within 
this county, is void and * coram non judice;* 
and the court as well as the jury is answerable 
for it. 

* Iteasons.—** Their charge and oath is to 
enquire only of offences and offenders within 
tbeir county. The jurisdiction of the court 
goes no fuither, and if they go further, it is 
void, ei coram non judice. 

If they had named, that Charles earl of 
Macclesfield was guilty of treasonable Asso- 
ciationf at Westminster; had not this been a 
iibellP 

If they had presented that Charles earl of 
Macclesfield was one of the Ignoramus Jury 
for the county of Middlesex, or that he was 
for some unwarrantable Bill in the parliament, 
at Westminster or Oxford ; had not tliis been a 
Jibel, had it not been a void presentment, would 
this plea defend tliem V' M8. 


f See this Association in vol. 8, p. 781, 
lord Shaftesbnry^s Case. Roger North (Ex- 
aaoen, 113) says, ** There was a paper found 
tinder his lordship's lock and key m liia closet, 
being a draught of a treasonaliie Association. 
Tbis4lie jurymen, who acted as counsel for 
the defendant, would have shuffled off, on pre¬ 
tence that mention had been made in parlia- 
vneot of a Bill of Association to be brought in. 
Whether this was intended to be that or not, 
was not material, so long as the import of it 
was treasonable: for one of the ends expressed, 
was to destroy the mercenary forces in and 
about Laindon, which were inaniiestlY the 
king’s ordinary Guards; and then that, »rting 
the parliameat, the government was to be in 


Coke’s 4th Inst, 311, Of tbeceonty palaClnt 
of Chester. It apiiears by these tney never 
claimed jurisdiction of other mailer than each 
ds were arising within the county. 

11 appears even by this presentment that Btii 
iuquest ha>e clAirged tbcplaintifT wUhcriideB 
out of their inquiry, out of their oath, out ef 
the jurisdiction of this court; they accuse him 
to be one of the Ignoramus jury, an asspeialur. 

The traverse in the defendant’s plea isinaum-* 
cient and defective; it doth not take hito H ail 
the parts of the declaration^ which ara not jus* 
tified by the plea. 

Much of the oiatarial paitsef the de<fiaraAioD» 
which are the ingr^euti of this action, is Idl 
unaroided by the justification in the delend- 
auts plea, and untraversod by bh traverse and 
consequently ooanswered in this eaae. 

The justincation in the plea goes no furfiier 
than to justify what the defendant did as a 
grand juror at the session of Cheater upon his 
oath and conscience netTording to his evidence. 
All that is charged in this declaration to be 
done falsly and maliciously by the defendant 
out of the county of Chester cannot be justified 
by his plea. 

So that if the traverse do not reach all that is 
alledgecl to be out ef t)ie county, the traverse is 
short and defective. 

Though the traverse be so full as to compre* 
hend the charge of all the matters surmised 
by the declaration out oi'the county of Chester; 


the majority of the inemliers: but the thing 
itself did uot import as if it were to he enacted 
by parliament. The author [Kennett] brings 
forth the authority of one of his choice counsel 
learneil in the laws, sir John Uauless, who is 
ef opiuiuu, that this paper was not proved a 
fact of the earl’s, but only in his custody; true, 
and, for that reason, it v\ as not enter^ in the 
indictment as an overt act, and, if that had 
been done and proved, it had been a sufficient 
conviction; but it was used only as a ciixmm- 
stauce that made the direct evidence more 
credible; and, in these cases, some seditious 
practices at large, though not dirtM;t treason, 
are received m proof for the like intent. There 
was another found, which made more noise in 
town than this, hut, by reason the title was 
enigmatic, it could not regularly be offered as 
evidence. It was a list of names of mcdi, un¬ 
der the titles of * worthy men,* and * men 
* worthy,’ in two columns. The first, by in¬ 
terpretation, was . of preferment, and 

the other —— to lie hanged. But, in the f 
observation of the public, that white and blacks < 
list was a notable discovery; for it shewed by / 
what sanguinary, as well as partial, measures,f 
the partv had proceeded, if their designs had 
taken enect, and qiiadntes exactly with the 
discoveries of the Uye Conspiracy, as the ae* ^ 
counts of it shew .” See also in the ” State 
I'rocts from tlie year IfifiO to 1689pub * 
lished in 1693 (p. 73) ** The IVriting or As- 
” sociation entered into hy the Protestaiits in 
” tlic Keigii uf UueealSuBabeik” 

4 
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Yet if any Uiing charged in tbe dedaFatten 
againgt the defendant waa done by him within 
the eo^ty of Chester otherwise than as a 
grand jury man, and upon his oath and con- 
•cienM aoeording to hk evidence; 

This ought al^ to come within his traverse 
for his justification cannot defend him in that 
matter. 

]^w Jet us consider the charge of the de¬ 
claration and the traverse as to tbb matter: 
ttiat part of the plea touching the defendants 
jostincatkm is sufficiently discoursed and ob¬ 
served already. 

Though the facts in the declaration be laid 
in the county cf Berks, yet they are in their 
nature transitory, and therefore they may be 
proved to be done W the defendant in any 
place in the county of ^rks, or in tiie county of 
Chester, or elsewhere; and as the plaintiff hath 
this general liberty of proof by law upon this 
declaration, the defendant by his traverse can¬ 
not tie up the plaintiff to some places, and ex¬ 
clude him of hiB proof in other places. 

' As tlie charge of the declaration is genera], 
so the defendant’s justification is but particular, 
as to place and matter ; the place is only the 
place of the session at Chester, the matter is 
only H hat he did as a grand juryman there 
u|ion his oath and conscience, according to his 
evidence. 

Then it necessarily follows, that if be be 
guilty of* doing any thing that is charged in 
ttae declaration in any other place than where 
the session of Chester was held, or in any otlier 
manner than as a grand juryman upon bis 
oath, though iu the county of Chester, and this 
is not within his traverse, then is his plea de¬ 
fective, and Judgment ought to he given against 
him upon this record. 

Now Ictus consider the traverse: 1 take it to 
be tiefectwe herein. 

The traverse is this, 

* Absque hoc ijuod ptiedictus Johannes Star- 
‘ key est culpabilis de premissis in narratione 

* pnedicta 8U|)erius s|iecificBtis et ei impositis 
‘ in prupdicto comitatu Berks, vel alibi extra 
‘ praHjictum comitatum Cestr* modo et forma 
*• prout praidictus comes superius versus cum 

* queritur vel aliter vel alio modo quam prsdic- 
‘ tus Johannes Surkey per placitnm suum 
‘ jincdictum allegavit et hoc etc.* 

His traverse is that be is not guilty in the 
connty of Berksor clseuheve out of the county 
of Chester, but he doth not traveree that he is 
not guilty in all other places within the county 
of Chester, out of the common hall of pleas at 
Chester in the county of Cliester, where he 
*sayg in his plea tfic sessim WM held, and to 
S which place he circumscribes his justification; 
and he doth not carry bis justification beyond 
this place. 

So that he may be guilty of the fact in the 
declaration in some place in tlie county of 
* Chester, out of the common-hall of pleas in 
Chester; which comes neither within hisjus- 
tiAcation or his traverse; for his jostification 
goes to no other plico in Chester or elseivbere 


than to the common hall of pleai there; mm 
other place; in the oounty of Chest Jr it kA 
out of hisjustification, for be bath madeit loeal^ 
and his traverse goes only to all placeo in 
the county of* Berks and elsewhere out of the 
county of Chester, which still leavss file rest of 
the county of Cheater, which is out of the eom« 
mou hall of pleas, unlravorsed. 

Anti it is not to be intended that the commoa 
hall of pleas fof the county of Chester con¬ 
tains in Itself all the county of Chester. 

Because 1 would endeavor to prevent, at 
least meet, what may be offered to supply this 
defect in the traverse. 

That is, though there ia not an express tra¬ 
verse as to ail other places m the county of 
Chester, which are out of the Common Hul of 
pleas there; 

Yet the words * aliter vel alio modo* will sup¬ 
ply this defect in the traverse. 

The words, ^ aliter vel alio modo* cannot do 
this ; for the * aliter vel alio modo’ go to the 
fact charged in, the Declaration, and to tbs 
manner of doing it, not to the place where the 
fact was done. 

For, it may be, the Defendant might be gufitj 
of this fact in the Common Hall of Pleas at 
Cheater, at the aesaions there, after the jury was 
disebarj^, * aliter et alio modo,* than he doth 
justify in his plea, or before be wasdisehaigod, 
otherwise than he hath justified, by po^ngor 
publishing this libellous writing, in discourse 
I with others who were not of the jury, and that 
not upon bis oath or upon evidence; therefore 
it was necessary to make this * aliter vel alio 
*■ modo,* part ot the travei-se for this purpose^ 
and w'ithout it this part of the traverse had 
been defective. 

It bath been admitted by Mr. Holt, and even 
by the bonks cited by him it is veiy plain, that 
a juror whilst upon his oath, doing his duty 
as a juror according to his evidence, is not 
impeachable for such doings, by any writ 
of conspiracy; but if after he is discharjged of 
this duty, he shall publish and aver his indict¬ 
ment or presentment is true, or shall falsely, 
or maliciously publish tlie same to the preju- 
dicceofany person, he is liable to a writ of 
conspiracy or case.* Fits. Nat. Brev. IIX, 
Qt £d. S. 17. IQ Co. Rep. 23 ; and not, cited 
by him, 20 Hen. G. 5, and 33, warrant this. 

To shew that the ‘ vel aliter vel alio modo’ 
will not answer the plaoe, but the manner of 
the doing of the fact. Ascue v. Sanderaon, 
Mich. 37, 38 Elix. Croke Elia. 483. 

Trover of300sheep; 1 December86 Eliz. 
Defendant pleads be wss Sheriff of the county of 
Lincoln, end that John Stiles recovered againsl 
the Plaintiff 100/. and a • fieri facias* to levy 
thait debt returnable * crastino animaruin’ 
35 Eliz. that be hy virtue thereof, fiO Dot. 35 
Eliz. took the said 3 00 sheep, and add upon 

* “ A juror unduly kbouring a juror pu¬ 
nishable by action.*’ Ayres v. Sedgtvick, 
Palm. U2. S. C. Cro. Jac. 601. 2 Ro. Bep. 
193. 197. 1 Danv. 70. 
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tin find of Oct. 104 for 40/. and that the 
otlier.lOS*, Sheep remained in bis hands 

* pd defecta emptorum* and at the day re- 
tamed this writ, which is the same conrersion 

* abaqae hoc* that he converted them * aider 

* Tel alio mode.* It was thereupon demurred: 
the whole oeart after ar^ment, held the plea 
inaufficient, because the Declaration supposed 
thetrorerand conversion to be the 1st of Deer. 
d6 Eliz., and the Defendant JustiBes the con¬ 
version in October 35 Eliz. so be meets not with 
the PlaintifTin time, and therefore he ought to 
hare traversed it. 

iind, says tiie book, the traverse < aliter vel 

* alio modo* shall never answer to the time, 
hut to the manner, of the conversion. 

Wherefore says the book the plea doth not 
answer all that which is comprised in the De¬ 
claration, and for that cause is ill in all. 

As the * vel aliter vel alio modo* in that case 
would not answer the time of the fact, no more 
will it ill our case answer the place where the 
fact was done, which is a like circumstance in 
pleading, but it must be applied only to the man¬ 
ner of the Defendants doing what tie did, as he 
justifies, and ne otherwise. 

Having thus mentioned the Plaintiff’s De- 
daration, and laid before the court the insuffi¬ 
ciency of the Defendant’s plea to defend him¬ 
self against this Declaration in this action; 

1 shall proceed to answer some particular 
factions and observations made by Nr. liolt, 
tn hb argument of this case. 

Obj, 1. His principal argument against the 
action is by justify ing what the Defendant did in 
this case, was, as hehath set forth in his plea, as 
a Grand Juror upon his oath, according to his 
evidence and testimony given the inquest of the 
Plaintiff, and according to their coiiscteiices,'|' 
and to preserve the peace in the county. 

And for his authorities to justify this he 
cited SI Ed. 3. f. 17. 8 IT. 4. f. d. Fitz. Nat. 
Brev. 115. Stamford PI. Cor. 173, Coke 12. 
Bep. 23. Bridgman’s Rep. 130. Agard v. Wild. 
To these may be added 20 II. 6. f. 5, ct 33. 
9 H. 4. fol. ultimo. 27 Aston, plac. 12. I need 
not take up the time of the court by ans^ erihg 
these several books particularly and severally. 

Stamford grounds bis opinions upon 21 £d. 
3. f. 17. and 8 H. 4. 6 . and so is Fitz. Nat. 
Brev. upon the same reason with these hooks; 
and the cases in 12 Coke, Rep. and in Bridg¬ 
man’s Rep. all take notice of these books, and 
as they are an authority for the defendant to 
justify his proceeding as a grand juryman to 
|iresent and indict in due course of law, so they 
are an authority for the plaiiitiif that a grand 
juryman' warptng from the duty of a grand 
juryman, either in a matter which is not within 
tlie jurbdictioD of the couit or commission, or 
within bis enquiry upon his oath, or after he is 
dischaigedof Ibbduty, shall falsely and tnaiici- 

^ So in the MS. and also in Cruke. 

f How can the Defendant say this ikreseiit- 
ment, was according to the conscience of his 
lidlowjurors?” Mid. 


ously by conspiracy with others libel a subject, 
though be shall stile such lihell a presentment;* 

And that without the face, form or matter of 
any presentment or indictment; 

That this will not defend such grand jury¬ 
men, against an action for such libell.f 

For Mr. Holt to say, that this is a present¬ 
ment, without proving it to be so, will no more 
make it so, than the grand jury’s naming it or 
stiling it so will make it a presentment. If they 
had called this an indictment that would not 
have made, t this is * petitio prinetpii.* 

If defendant had called this an indictment in 
hi^lea, that would not have made it so; 

10 allow that to be a presentment.which I 
have endeavoured to make out cannot be so re¬ 
ceived or allowed in our law. || 1 am sure I never 
met with any such or like presentment. 

Mr. Holt bed done well to have justified this 
to be a presentment, cither out of the matter 
or the forme, or figure of it, or by president 
or authority; and not to take it fur granted, 
that it is so, till that be done, 1 hope this court 
will not, nay cannot receive or adjudge it so. 

Oly. 9. Mr. Holt in defence of this writing 
did sOeni to insinuate to the court, that tliougli 
thb writing did want the form of a regular pre¬ 
sentment, tliat it is the practice of all coiirts, 
and the officers of courts by their practice and 
offices to put presentments into forms. 

And by that intimatiun of usual practice, lie 
would shelter the weakness and detects of ihi.s 
presentment, to be simplied by the clerks and 
officers of the court of sessions, by their offices 
and places. 

May the clerks translate an English present¬ 
ment into Ijatin ? 

On my apprehension, if 1 did not 1 ni^t.llv^ 
Mr. Holt, as the defendant misnppreheiuied my 
lord Macclesfield ; be did admit that this writ¬ 
ing, us it is penned and formed, wants the form 
of a presentment, and hath need of another 
form, which it doth not apiicar it hath yet re¬ 
ceived, but remains still the same upon record, 
to the reproach of the earl of Maccleslicld, 
without any alteration of it in lonn, or proceed- 
iog upon it in any legal course. 

1 desire it may i>e well considered, what Mr. 
Holt hath said in tliis ease, touching this new 
moulding or new forming of this preseiitineiit, 
by the clerks of the court of sessions; 

That they have power to transform it. 

I’his may he of a more dangerous conse¬ 
quence to the law and the subject, than sitcli 
presentaverunts as these are, if the clerks, by 
their places, cx officio may Kupjdy irregular 

-- f' 

* “ Palmer’s Rep. f. 145. Ay re versus SeclgJ 
wick. If a witnessshall upon his oath slander in ^ 
a matter not to the issue, it is actionable.” MS. 

** A man ought to do justice * juste’ else he 
offends.” MB. 

I Bo in the MS. 

11 This is not called a presentment in ll»o * 
Eijglisli writing; fit also to consider how valid 
an English presentment is P if it ought nut to 
be in Latin ]ier slat.?” MS. 
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^ make them sufficieotby new 

‘ I presentment, as it is doth not chaise or 
se the earl of Macclesfield of treason or 
felony, or any other specific crime or misde¬ 
meanor, shalla clerk supply this defect in this 
presentment? If he shall,he is the indictor, not 
the grand jury; and there is one of the principal 
parts of our criminal law taken from juries, and 
put into the hands ofiHlerks. 

Grand Juries I think may order a clerk in 
their presence to alter a presentment or indict¬ 
ment in matter or form *; though it hath 
b^n Bonoetimes scrupled by judges. If the 
bill be delivered to them by the court, they can¬ 
not alter it without the leave of the court. 

But when an alteration is made, certainly the 
jury or inquest ought to allow and agree to such 
alteration, or else it ought not to stand so altered 
as an indictment or presentment. 

I agree the clerks of the courts may inseit 
the jurors names, and the stile of the court in 
the caption of the indictment or presentment; 
but that they can alter the substance or form, or 
add to or diminish from the presenlment or in¬ 
dictment, 1 do not know any law or warrantable 
practice for it. 

Jf this might be done by law, 

Whiit kind of presentment u^uld a clerk 
make of this ? Would it be for treason, felony 
or misdemeanor? 

Mr. Holt, either in his plea or in his Argu¬ 
ment, hath not yet informed us what present- 
lucnt it is, or of what crime. 

And I think it may puzzle all men what to 
make of it. 1 am sure it doth me. 1 can make 
■otliiug of it. 

And therefore he that drew the pica, did well 
to say that ‘ preseiita\erunt it predict’ Anglican’ 
vt rbis in narratione pred’ superius incncionat’,’ 
without saying of what sort it is, or what it is 
for, whether treason, felony, or uiisdemeanor. 

Mr. Holt in bis Argument, in defence of the 
defendant, lays great weight upon that part of 
the plea, which says that the defendant among 
the rest of the grand inquest did this, ‘Juxta 

• eorum conscienciusacad conservandam pacera 
‘ dkti domini regis in comitat’ Cest.’ H« places 
a great stress and emphasis upon the writing, 
tlial the grand jury apprehend the peace of the 
country to be in danger, and shall they not 
present this to the court ? 

There’s not one word in the plea, that the 
peace of the country was in danger, at the 
time of this presentment; only say that they 
‘ ac ad couservand’ paceiii doniirii regis in co- 

• niitat’ Cestr* presenlnverunt in prcedict’ Angll- 
f * can’ verliis in narratione.' 

, They do not say in their writing that the 
peace of the country or kingdom, was in 
danger. 

I'licy say they have strong apprehensions of 
ilanger from n dissatisfied party in this county, 

* “ Usual for gi‘and juries to direct their 
clerks, but not to be swayed or conected by 
their clerks.’* MS. 
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but do not my what Aia dwi|{«r it. or tint ti|* 
peace of the country is in danger. 

Foir remedy of what they proRUsed with re¬ 
lation to the public peace, we conceive it ex¬ 
pedient that the plaintiff and o^drasb^l be 
obliged to gire security of the peace. 

The question is not upon this Record wliil 
presentment a jury may make by law, to se¬ 
cure the public peace, or what information 
they may give for that purpose, to a court of 
justice ? 

But the question is upon this course, whe¬ 
ther this be a legal and warrantable proceeding 
by due course .of law, to publish such a writ¬ 
ing as this is, in this manner, against a peer of 
the realm. 

To borrow or derive Arguments to jnstifye 
this course, either from the power of grand ju¬ 
ries, or from the necessity of conserving the 
public peace of the kingdom, or the peace of 
the country, or from the powder of justices of 
tlie peace, or other ministers of justice,* to 
binile persons to the peace in some cases at 
discretion, or from the fears and apprehension 
of danger to the public : (even at this time ad¬ 
mitting all the conjunctions in the writing to 
be true, the law was not defective to have thia 
suppressed and punished, without such new 
invention as this is.)^' 

These are very specious topics for Argu¬ 
ments to extenuate the errors of a grand jury; 
and may be put in balance w ith the circum¬ 
stances of false and in:ilic;ious illegal accusa¬ 
tions, by conspiracy to libel a peer.f 

But to argue, that Arguuieiits derived from 
these considerations, shall justify the irregular 
proceedings of a grand uiquest, by delivering 
such a writing as this is, to a court of justice, 
and to give it the sanction of n presentment, 
only by calling it so, so very rellective upon 
the honor of a great peer, so very pernicious 
to him, by bringing into question his life, his 
estate, and his liberty: and to expose him to 
the displeasure of liis prince, and to raise and 
stir a disesteem of him, among the nobles and 
commons of the kingdom, as is layd in the 
Declaration ; 

And that by this new way and means ;|| 

When there are ordinary ways to secure the 
peace of the kingdom and country, if in dan/- 
ger, or if apprehended to be in danger, without 
sucli presentments as these are: and there are 
ordinary remedies to secure men in their pri¬ 
vate or public fears, without such proceeding 
by grand juries. 

The peace may be secured by the ordinary 
methods of justice; by complaints and iuibrm* 

* “ The Arguments from danger and fear, 
will not justify this course of signifying their 
fears, if the law doth not know thi:. method.** 
MS. 

f “ This is a new way, it hath no warrant 
from any old president.” MS. 

II “ This is to i tvert the methods of law, anq 
to confound liie subject matter of juries aud 
judges, and of other officers.” MS. 
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mtm^m «Miiiiittiiigf of them. 

It ii tile 4vi^ end office gfrandjuricfi to 
li roe e nt wriwu i r 4ind oriramals ctreonietiirtiellv, 
mi mmkwiitiy} wfaerehy offirnders may he 

hiow^ee triet eod jiidgrineii^* > 

K iatmeena the inDOOoit will he aeqnitted, 
goiky pooisbed. 

Thie wey m accusation is not the woi% of a 
(fend jury, this iano pert of their office; there 
9ie other uiforinera for such pwposMi who are 
MaMe toenswer ffir their lolormetioiM whcio 
Mseand malicious. 

Oiff. 4; That this may be of (11 consequence 
to the kii^ and roalnt, to hare presentment^ 
of grand juries thus impoMhed by actions. 

1. That the public justice of the kingdom 
may be ondaogered hy discoaraging grand 
juries in their duty, by exposing them to ac¬ 
tions fsr doii^ their doty. 

a. That it is the right of grand juries to en¬ 
quire into the nascamageB m their couDtry. 

3. That the whole kingdom is concerned in 
this pririlege of agrandjniy. 

4. And erery subject is interested in the be- 
neftt of it. 

5. And if this action prevail, the privilege, the 
right and tniat of a grand jury is impeached. 

I answer this is an argument to sup- 
por^riesin their enormities; and the argument 
IB of greater danger to the king and tho realm, 
and to the law, to the right and liberty of every 
sulgeet, than tj^aetion. 

And that to pronounce such sanction for 
(mnd juries by law, in a snprerae court of law, 
matitis not safe fbrtbe king or realm, tafimpeacli 
their proceedings by action, may lie a means to 
subvert the law, to injure the king in bis justice, 
and to wound the subject in bis right to all 
hieh^. 

The Ipw doth allow grand juries to|n*esent 
and indict; and though they come together, 
and get themselves impannclled to present a 
Mrson, falsely, and maliciously, yet says Mr. 
llolt, and hath cited books for it, this being in 
legal course upon their oath as jurors, the law 
purges the malice, and presumes, tliey were 
swayed by their oath to make such present- 
tneut, and that their first malice and conspi¬ 
racy was DO ingredient in such presentment. 

No book in the law that 1 meet with, iieKher 
doth Mr. Holt cite any book, that carries tliis 
indemnity fora juror, beyoud a presentment or 
kidiotnient, and that strictly in the course of 
jmlioe as juror, and whilst junir, and not after 
he is discharged. 

Is there any rehson to extend this indem- 
nSjy, to nil proceedings of grand juries be 
tbiey never so irregular, be they never so de¬ 
famatory to the subject P 
Thus in time, and perhaps juries have pre¬ 
sumed to make remonstrances against lords, 

I in pariiament,* what may be 
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meresaered against that^nairt^ar aanr * 
conrt in Westminster Hall , w gti nM Iim ' 
board, against the greet offiMTS oflbal ‘ 

And ahall this he wkbknputiky f 
And thie not by preseiktitig or ah noshig int)i 
of these of anypartictfiartsnnie, in tiny form 
or method of law'; but by the prendentof fins 
presentment, without ahy certain or pasitiae 
ohai^e by way of remomamoe, wiflgikrt 
eifying any erttne. • ' i' 

-Mr. Heft hath asked some qmstleiiliin his 
ar^ment.—^1 presume to aaic this qiteslitfi I 
Is not this a course to set iipa grand jnvy% 
proceeditigs, * be it never so iiregiiiar Or '|t- 
legal, never so scandalemor Ifbelloas, abote the 
ordinary remedies of the law to rigbt 'aenb^ 
ject lb us injured. 

I would not trouble the court with this-sort 
of argument from general inoohven^ce, had 
not 1 been led to it by the former argument Ih 
this cause. 

The laws that are made to |^isb jerries by 
attaint f are many, and grounded upon expi^ 
rtence that juries were not to be trusted upon 
their oatiis andevidence to do vrhat they fi^, 
and give what verdicts they pleased, and to 
defend themselves by such surmises, as are in 
this plea, of path evidence and conscience. 

Therefore was that villainous and severe 
judgment formed by law in attaints for exe¬ 
cuting false verdicts; and it were well jurors 
would know or remember that they are liable 
to attaint for excessive damages.§ 

6 01 j. Mr. Hale made another objection 
that there never was such an action brought 
ns this is against a juror which prevaiiM, 
thereibre he would infer 1 suppose the action 
is not maintainable. 

Answer, That fAtiens have been brought: 
all the books cited by Mr. Holt do shew such 
actions were bronght and defeuded, or at lenst 
cnileavoured to be defended, by presentments 
anil indictments upon oath. See. 

There are many precedmis (Rastalfs £n- 
ti'ies fol. 123, dec.) where the actions did pre¬ 
vail uj)on such plra, upon the plaintiff’s repli¬ 
cation ofnul tiel record of snen presentments 
or indictments, and upon such fiulers of pro¬ 
ducing the records, judgment for the plaintiffs 
in the actions. 

* “ If these proceedings may not be qnestifln- 
ed be they never so false, never so scandalous, 
never so much out of the inquiry of the jury, 
by action, the law will be defective, for tlim » 
DO other remedy for the injured sulqect; he 
cannot traverse for no crime charged; he can- r 
not acquit himself from snch ibfkmy, by^ 
having such libell taken off the record.*’ MB. / 
f ** Juries are liable to attaint, ao tbO tew 
si:q)poses they may err, and that wilfuHy^iad 
inaliciously. Yet a Grand-iury eamiot l>e Sfl- 
tainted. They may offend with impunity.” 
MS. 

t See Proceedings between ihe ddke.ofT6rk 
, and Titus Oates, vd. 10, p; 135, and t1% Note 
* Aeli1liis,-fiil Sura. 500. fol. cd. { there. 
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may also answer there nerer was such 
It oflpred by a Grand-jury as tliis is 
be traced in, any old or uiodern 
ord, and then if no such occasion or cause 
^^rso<^ action, it was not to be expected. 

The like objection was made in 20 Jac. and 
1 Car. in that case,* that no action was ever 
known to be brought for a malicious and fals^ 
prosacij|ioo of a person for treason, and that it 
ilbiild mfiiourage the- prosecution of persons 
£ak treason, which might hazard tl^ justice 
nf the Idi^um as much as this actioii may 
humble a Grand-jury by this pursuit for right 
against them. 

The action after great deliberation prevailed, 
because malicious aud false prosecutions have 
much oppressed the subject. 

And these actions are a means to prevent 
such prosecutions, and perhaps save the lives of 
some innocents, because of the dread of such 
actions, if they should be acquitted. 

This by the way answers what Mr, Holt did 
offer in praise of the preventive part of justice, 
which is preferable to punishing^ ju-tice; in 
whicli I agree with him, by allowing sufU ac¬ 
tions it may prevent false aud malicious prose¬ 
cution, whicij begun is often seconded and sup¬ 
ported by pel juries. 

That /atnoiis case of a false and inalicious 
prosecution by the Poulterers of Ijoudon of an 
innocent person for ftiUHiy in a very regular 
course and method of justice (9 Co. IJcp. S. C 
Stone V. Walter etal. .Moor 813.) 

The like objoctions made to the prf»ceetlings 
against the false and malicious pro.secutors, 
that public justice was concerued, that it might 
be of ill consupience : 

Yet the proceeding allowed. 

And that case takes notice that at common 
law the Writof Odio et AciCi was for the security 
of tlie subjects liberty against malicious and 
odious prosecutions. 

The common law did provide to secure men 
in tlicir liberty against fal.se accusations, espe- 

WA iv M. « Adi. 

Therein the cmiimon law is a law of mercy, 
it provides to prevent as much as may be false 
Accusations, and to defend men who are ftdsely 
accused. 

' 6th Obfeciion, Mr. Holt did rely very much 
upon the case mentioned in Dyer in an action 
Pe Scandalis Magnatuin brought by tlic lord 
Beouchanipe against sir Richard Crofts i*"*' 

ethw (tlyerKeilvyay 28.) , _ . 

Sir Richard Crofts and othens bad a Wnt of 
Forgery against thclortl Beaucharape, pending 
■ which Wnt [Ld. B.j brought his action l>e 
^Bondalis Magnatum; tbedefendantjustifie.stlie 
flander in that action, which is depending : the 
mfciftcatioQ allowed, because it is a regular 
fction dopending in a course of justice, and al¬ 
lowed a good plea. 

Answer, That was a legal proceeding m a 


* Broytho. Crashaw, Cro. Car. 15. Palmer’s 
E«p. 1, 315. Biilstrode’s Kep. 3, 271, 272. 
VOL. X. 


couive and couit of law to try whether a 4e|Ml 
was forged, and it is no more cffimiiia] tbAftJw 
bring an attaint against a lord for-A/^lee^^er* 
diet, which ie agi^ed in that caao report^ in. 
Kelleway-at large. 

It appears in Keilway the defendaoi justices' 
by bis Writ depending at the very time ofil^ 
sraiider laid in the declaration, otherwise kiw* 
pleading that it was the same slander which is 
in the writ * de false faits forger,’ aud the 
slauiler in tlie dcclaraliun would ■ not have 
served without traversing all other slanders 
before and atler (p. 29.) 

What comparison is there between these 
cases ? 

The Writ of forger de faulx foils is a re¬ 
gular proceeding by writ in due course of law. 

An ancient known course. 

Yet the plaintiff if he shall proceed falsely 
and maliciously without cause is perhaps liabhi 
to case. 

But here is no form of law, uo due procceu- 
ing in course of law. 

To conclude this matter, and to maintain tliis 
artl'ni upon this record, I shall depend much 
ufion the resolution In the case of Bulkcley v. 
Wood [orsir Bicbard Bulkcley’s Citse] (4 Co. 
Itcp. Id. Crolw, liliz. 230. 217. Moor 705), 
and tlicrc-;s'jn of that resolution. 

The cliur:;ing of sir Richard Bulkeley in 
bill in the Star-chamber to be a maiutamcr of 
pirates and murderers, and a procurer of mur¬ 
ders aud piracies: 

IVbieli olleiices were not punishable or 
terminablc in the Star-chamber, iu an action 
upon tbc ca.<ic for these n ords, it was no plea 
to say this was in a course of justice in a legal 
aud supreme court, because tlio court had not 
jurisdicliou of tliis mutter, yet much of tbo 
matter of the bill was exarainiible in this court: 

Vet because the party being so slandered in 
this high court, and that he cannot answer the 
same in ibis court; yet tlie libel shall remain 
upon record to the’ pei-petual infamy of the 
party, and lie has no other means to try the 
slander but in an action upon the case. 

So allowed the action lies. 

And if it should be otherwise it would bef** 
highly incouvoiiienl; in our case, if It be true 
what I have pr'^mised there is no way to try 
this libel if false, but in this action upon the 
case. 

There hath been no proceeding upon this 
presentment from the inauing of it. 

He cannot have it ,taken oft the file in that 
court. 

He cannot bring it to tml, for it imports no 
cei'tain crime. 

He must for ever lie under the obloquy of it. 

He cannot traverse this presentment, what 
shall he traverse, the apprehension of the Jury, 
or what shall he traverse ? , 

He hath no remedy to right .himoelf and hia 
honor but in this action; which be bath brought 
fbr this purpose. 

I He hath in this action, by his averment in 
bis declaration of the. falsities of this present- 

* 4X 
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nmii ind of tin 6^n fttnoc^«!y, ^v^nlhe 
dofiSQdalitittio^portiltiity to justify this tictii- 
tattett,' %ltiek will proto or dis(m>re this toHt- 
all wfaidi ttiis dcihfidaiit hath amdedby 
this ioMifiicient ploa. 

Tfioi^ litto dOdlliratfOD that ever 1 iniet with 
that suits better ilrith the words and design df 
^estat of 8 Rie 8, than this declaration; here 
is a peer slandered by derisors of lalse and hor¬ 
rible-lidls trheieW debates and discords mav 
arise between the Lords or between the Loras 
ieid Coidmons; therefore it doth enacts that 
anch derisois or tellere of sueh false lies, 
ihall be taken aiA imprisoned till he and they 
hare found him by whom the words were 
ttored. 

This action u not brooght for a hasty pas¬ 
sionate word^ as mai^ are brought upon this 
■Statute; button this premeditated andpre- 
|>ared IDiel against tids peer, which he caDs 
false and Hbrilous in this declaration, no per¬ 
son dariuff to enter it in any due form of law: 

Whereby the xdaintiBT may have an oppor¬ 
tunity to acquit bimSelf of this fhlse, scan¬ 
dalous, and malicious accusation. 

As this declalriition dodi agree with the 
words and design of the statute, to deliver the 
lords and peers of the realm from scandal and 
reproach occasioned by derisors of false news 
and lies of them; 

S6 the occasion of this action, [qu. statute] 
if history be consulted, doth suit with the 
temper of many devisors of such false news 
stt the time of the making of this statute : 

For whose pubishiheot this law was insti¬ 
tuted. 

If this conm be allowed, here is a new way 
found and adjudged to libel an innocent peer 
falsely and maliciously, , by conspiracy, when 
he is without remedy: this is a repeal of the 
Statute, 2 Hie. 2. 

1 shaft mention to the court, and but men¬ 
tion, a roll I lately found in a tabic to some of 
my lord chief justice Ilale’s Itecords, men¬ 
tioned in bis books in Lincoln’s-inn Library. 

M. 9 Edw. 2. Conspiracy. Ou gist vs. Co¬ 
roners et Indicters, Ignorantia legis, Slander.” 
* Hill. 6 Edw. 3. Itot. 75. Ibid, action sur 
caqe, Vers Jurors que verdict al court 
etalouters: Conspiracy.” 

1 had not time to look into these Records, 
yet mention them, that 1 have liberty to 
attend the conrt with them, ifl shall dud them 
of ul;e in this matter. 

To conclude, 1 presame to say, 

The plaintiff hath a good canse of action 
Well ailraged in fais declaration against the 
defendant, upon a false and scandalous viriting 
against a for which he hath brought a 
eroper actioii upon the Statute Dc Scandalis 
Mmatum. 

Tbb defendant hath not sufficiently answer- 
id this declaration. 

1. His plea is defectirc, for ihat it doth not 


appear the SessidCeftr’dientiotiied u the 

to be a conrt having jurisdiction tn^is 

8. This writing in itlOlf Spedarb W Wb 
libel against the ptaiMifli, aAdsh 
sentment nor indictment, nor oilght to lie iO 
received in a court of justice. 

3. The traverse in tnedefendant’s plea il de¬ 
fective. . ' . 

4. And that this court will cOnbldett j|b# Itffil 
gi-eat peer had no other course to i%lit tfok 
against this libel, but by this action. 

5. That this action doth nktorlAy COBttlll 

with the provision and designs ef the Stamm 
De Scandalis Magnatum. - ' • 

6. That it will he of dangerous eensequeneti 

to the king, to the Peers and OomumtiB: and m 
the true execution of the law, mgiVejndgineill 
against this aotion, and to estmA gVand jn-' 
ries in such atipresidented pieseWB i mfe evtib’ 
against the t the Statute f Rie. 8. 

Upon the Writ of Inquiry the ctreuiiistBncm 
of this accusation will appear to aggravate or 
lessen this offence agmnsttbe plaintm. 

And what is offered in bar to the accusatioii^ 
may, if true, be a means to alleviate the da* 
magm, hut cannot defend and justify thin 
writing. 

Then will appear the malice and felsity Of 
the accusation, or the zeal and inadvertency 
of it, to gi-eaten or lessen the damages. 

Therdore 1 pray judgment for the plaintiff 
and for the statute 8 Ric. 2, upon this libeUotilr 
writing against the defendant. 

Palmer's Rep. f. 145, Ayres v. Sedgwid^ 

18 Jac. 

If* a witness upon his oath shall speak slan¬ 
derous words which are not pertinent to the 
Issue, or to the point to which he gives evi¬ 
dence, an action upon the case lies for the per¬ 
son slandered. 

Obiter f. 143, Jeroto and Mtain’h Case, 43 Elii. 

If one juror shall labour another juror 
unduly to give his verdict, an action upon the 
case lies against him, for this is in nature of » 
conspiracy, because this is dehorg the oath of A 
juror, by undue course. 

Ruddock and Sherman’s Case, 16 Car. Bana^ 
Regis, Roll’s Abridg. Csse, i\ 118, pL fe: 
[S. C. 1 Danv. 209.} 

Case lies against ChurchtArteife,Ibrfeihie^' 
and malieiotisly presenting a pCii»on with 
tention to draw him within the censures oftim 
Ecclesiastical Cooit for adultery; r 

Though before the archdeaedn of l^dtndf#| 
and not averred that it was within Idb jariSdlo^ 
tioD, yet the action lies, and the VbimtSoti till" 
ercsiter. 

fHere in the M8. a word dr tW6 kM flUl^ 
gible. 




MU] ilATgTKUUsdCfiAUBan. 

IfiL JusTifCfe ShrBfi:ET*« Kote of the Pleadingb, 
jTvxiosfpjrri 4 utho|lit|E8, in the Case, 

Bake oe MAjpcEEgnii# 494 inbt Starkst. 
^pbligingl^f communicated by Mr, Hargrave.] 
BvCHtOVER. 

Berki.^^owES Macclesfield v. Starkey, in 
, • ^ScANDALVM MaGNATUM. 

Plamtiff declaim quodest par regfqi'et udus 
MM moniiii iD^jesUtis cubiculi, at cum 

idiioiA et fidelitate so ffcssii er(|;a dominum 
Etgom, et quod le detmbmt ox mer& molitia 
ofr lOFidiA sua, iiointa et prsacogitata, 17mo 
Sspt, 95 Cox. S, per cmspirotioiiem ioter ipsum 
elqnosdain Tliomain Grosvenor, Petrum Sba- 
ksmy, ^ queodam scandalosum libeUum 
oontra QiifiroBtem, faUi^ et lualitio^, per ipsos 
macbiuatiirQ et iuYeutum, falsb et malitios^, 
ohsqoe aliqu4 legpJi seu rationabili causa, scribi 
Musavit et sic maehiiiatam et scriptum puUi- 
cavit, See. ad de&MBdum.et scandalizandum 
Uuereutem, cujus tenor sequitur, &g« * We, 

* the Grand-jury, sworn to inquire for the body 

* of the county of Chester, on 17th September, 
*35 Car. li, having^ heard his majesty’b De- 
^ claration, concerning^ the treasonable conspi- 

* racy ag^ainst his person and g^oveniment, read 

* to us,£c. present our apprehensions of danger 
^from a dissatisfied party in this county, pro- 
^moting a seditious address to the knights 

* lately chosen for parliament for our county, 

* and unanimously assembled with scliismaticks 

* and disaHected in the recseption of James duke 

* of Monmouth, who has appeared a prime o«m<- 

* federate in the late treasonable conspiracy, the 

* concourse of armed persons attending him to 

* the terror of his majesty’s good anil peaceable 

* subjects. For remedy whereof, with relation 

* to the publiqiie peace, wee conceive it expe- 

* dient that the principal promoters of the said 

* seditious address apu routous reception of the 

* duke of Monmouth and his associates in this 

* county, should be obliged to give security of 
‘ the peace, and particularly Charles earle of 
^■Macclesfield, Richard lord Colchester, Charles 

* lord Brandon, Henry Booth, esq. sir Robert 

* Cotton, sir Willoughby Aston, sir Thos. Man- 

* waring, See, cum aliis, &c.’ Quern libclhim 
eoBltfientew in se fbisa meadaoia, le defendant 
Iflgiet puUicari causavit et procuravlt, ubi re 
York idem Comes nunquam mit disaffectus ad 
ngiiMen bujns reg;iii, uec perturbator pacis ad 
damnum 10,000 lib. 

La defandant plead quod rnesme jour et ann. 
al. Session dc Chester pro oomitatu Chester, de- 
matlesJusticaa da noire Seigneur le Roy, &c. 
le deiiHidaBl, et le dits Thono^ Grosvenor, See. 
4l le fleclaration namioat’, cum qiiibufadam aliis 
impancllat’ et retomat* fueruot fore juratores 
rnfigi^ inquisitionis, See, ad iiumiratidum pro 
Ilemino Rege,et pro cosporeCom)tatQs Cestrio^, 
fcc. Quod ad eandem oassioBem, debito mpdo 
presentaveruiit mprsBdietis Anglicanis veibis, 
m >iiarrationa mentHmatiB, proiit ei bene Ucuit: 
Absque hoc, quod eel ciilpaMw do pnanum 


in Comitatu Berks, seq alibi oEtiq ComUsdMlA 
Cestriw, yel alitev vel alio mqdo, quaqt pmr> 
dictus ^qbannes Starkey, per p)^imn jirilT 
dictum al^[avit, at hoc pamtos eat verUfeam 
unde petit judicium si prwdictus Qonm 
tionam suam prsMlictam vonius eum kabm 
debit. 

Pit* demur*. 

Judicium per totam Curiam Pi^ pafendenta. 

Fitzh. N. B. 115. C. et 'D, si Juror soil 
Juredenqnire il ne serra ptlfiy pouroeque il 
fist quant fuit Jui*e, 30 AsS. 91 . Bone Pfea in 
conspiracy quod dc^dantn laeroqt indfictours 
et oe quells ieront fait per force do loor so* 
rement. ^ 

Br. Consptraey, Pip. 1. 

4. 35 H. «. 14. 

11. fH.4.51. 

$3. n £. 4. 18. 

30. 90 Ass. 9U 

S7. sr Ass. 1«. 

15. 91 S. 3. ir. 

Coke 19 Rep. ^3. Ll5yd o. Barker. 

Bridgman’s Rep. ISl. Agird o. Wyldo 
et auters. 

Br. Consp. 37. 


I Mprebend that the earl of Macdeifleld. 
the rlaintifF in the above Case, and lord 
Brandon his sou (who is sometimes called 
lord Brandon Gerard, and sometimes lord Ge¬ 
rard of Brandon) were the only two earls 
Macclesfield of the House of Gerard. The 
former of them was afterwards outlawed; and 
the latter, whom 1 conceive to have been hus¬ 
band to the celebrated mother of Bavage the 
poet, was, in 1685, tried for high treason. Of 
this Trial,* I have not seen any full report; 
but Narcissus Luttrell, in his Mn. ** Historical 
Relation,” in the Library of All Souls’, Ox¬ 
ford, gives a short account of it; which, to¬ 
gether with other particulars relating to tbesa 
lords, 1 here insert, as follows: 

** Aug. 9tb, 1685, was publitlied his ma-* 
jesty’s Proclamation for apprebendinff Cbai'les 
earl of Macclesfield foMiigh treason, torbiddiii|g 
all pcfbons to receive or haHiour liiiu at their 
peril. 

Nov. I4tb, 1685. Lord Brandon came 
from the Tower by Habeas Corpus to 
King’s-bench bar, and was an’aign’d on an in^ 
dictment of high treason against the late king; 
he pleaded Not Guilty, and his trial was ap * 
pomted the 35th inst. so be was remanded 
again* 

“ Nov. 35th. The lord Brandon Gerard was 
brought to his trial at the King-beucli bar, 
upon an indictment nf high ti ruson agatn^ tli# 
late kipg. He was t ued by a jury of the 

* Bee Comberbaeb’s Reports, pp. 3, 5, from 
‘ which hook it a|»pt*a»’*» that a motion in Arrest 
of Judgment was made on the part of lord 
Brandon and otcrruled. 
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Minify 4lf JIQddlesex, of which he rhallengfed 
55 pqwptotlly; there were roany of the no- 
Inlfy atni l^tty to hear his trial. The wit- 
B^sses sgSuist him were Mr. KeelinfTt who 
an aooount of the general conspiracy 
^ly ; then agaiiuthim more particularly were 
eotonel Rumaey and the late lord Grey, and 
one Sexton. Colonel Kumsey swore, as to 
several, discourses he Itad with the prisoner 
Abo^ hia seizing the king as he went to the 
parliament house, or as lie came from New- 
m^ket, that he wdold pi^vide twenty men for 
ii, and furnish (aS Stnail an estate as be had) 
five thousand pounds towards carrying on the 
insurrection.' Tlio'loid Grey gave a very 
handsome acconnt ofthe Plot in general; then 
as to the prisoner that his post was in Cheshire, 
that he was to secure the fort in Chester, ol' 
which he had beanl him discourse with sir 
Thomas Armstrong* several times; that at a 
meeting at the Geoige and Vulture in the city, 
where several were met, wc had a discourse of 
the insurrection intended; and upon the whole 
he never saw one so forward for a rebellion, 
who had not the courage to rise when there 
was an opportunity. Thomas Sextonf testified 
the prisoner should tell him over a pot of ale 
that the^' intended, (since this king came to 
the crown) to set up Monmouth, and there¬ 
fore they did intend to rise, and for that pur¬ 
pose writ a letter to Monnoouth, which the 
prisoner shew’d roe, and 1 saw it afier in Mon¬ 
mouth’s band in the west, when he landed. 
Now the prisoner’s defence consisted: 1. Of 
ol^eetions against the witnesses; as to Reel¬ 
ing’s evidence, be said, that touch’d him not, 
hut he did believe as much as anyone the 
general conspiracy: as to Rumsey, he ob¬ 
jected why he had not discover’d tliis sooner; 
whereas be had been .in prison tbrmerly and 
came out, none of this beiug objeirted against 
him: then he proved by two or three lords 
that Rumsey biid sworn differently at Mr. 
Cornish’s trial, than what he did at the lord 
Russell’s, as to the meeting at £$hepherd’s 
about the declaration, this very fully : then as 
to the lord Grey, he objected he was outlaw’d 
for treason, so could be no witness; but this 
the court held was salv’d by a pardon whicli 
his lordship had: then against Saxton, he pro- 
t^ted he knew him not, nor was ever with 
him, objecting how unlikely it was be should 
communicate such matters to mean ami in¬ 
considerable a fellow, and wjth whom he had 
no acquaintance; but beside the evidence he 

S ive could not be taken notice of on this in- 
Ctmrat, for that was for treason against the 
late king, and his evidence went only as to his 
ppeseut imyesty. Then lie profluc'ed several 
ipbblemen and gentlemen, who gave an ac* 
AOUDt of the loyalty of his father and himself, 
Ahat he had a very mean opinion of Monmouth ; 
and that when Monmouth landed in the west. 


* See his Case, p. 106, of this volume, 
t See in. this Collection, the Case of> lord 
Delamere, a. o. 1665* 


he offered his life and fortune to his present 
majesty, and had the honour to kiw his hand; 
which being done, the jury withdrew for about 
half an hour, and then retarded and found the 
defendant Guilty. * 

Nov. 28. The lord Brandon came up and 
had sentence past upon him, as usual, in cases 
of treason, and that he should be executed on 
Friday next. 

<< Jan. ]68r. The lord Brandon (who vfoi 
some time since convicted of high treason) was 
lately bailed out of the Tower by order foom 
the king*. 

Oct. 24th, being the Istday of the Term, 
the lord Brandon Gerard pleaded at the Ring’s- 
bench bar bis majesty’s pardon for his attainder 
of treason. 

“ Nov. 26. The lord Brandon appeared in 
the Court of King’s-bench, and delivered into 
00111*1 his Writ of BiTor to reverse his attainder, 
which his majesty had been pleased to grant 
him, and accordingly it was revers’d, the at¬ 
torney general consenting thereto. 

“ April 18, 1689. Tne earl of Maccles¬ 
field hath revers'd bis ouUav\ry in the Court 
of King’s-bench.” 

Of James’s lenity to lord Brandon, sir John 
Reresby says, ** The king, as if he had a mind 
to shew us his dis|M)8itioii for clemency, de¬ 
clared he had reprieved the lord Brandon, who 
was to have been executed three days sifter- 
wards, which it must be owned was a great act 
of mercy in his majesty, this lord having been 
imrdoned in the late reign tor hreakinu a boy’s 
neck, when he wan in his cups, of which, be¬ 
ing convicted, he was condemned as guilty of 
tmirther.” Memoirs, 222. 

Of the Trial for Murder to which Keresby 
alludes, 1 know nothing more. The toUowiiig 
indictment is printed in Tremaine, 39 : 

Rex versus Cohit. Macklesfeild. 

Hill. 4. Jacobi Secundi. 

ss. O.uod Carolus Comes Macklesfeild 
nup’ de, &c. existent p’Mu’ sediliosa ct prave 
mentis necnon impie ioquiete turbulent’factiose 
et sediiiose disposition’ ac machiuans prac- 
ticans et talso malitiose illicite nequit’ ipjusto 
ct seditiose intendens pacetn Doin’ Caroli Se¬ 
cundi niip’ Regis Angl’ &c. ac coinmunem 
traiiquillitatem hujus, Regni Angl’ inquietore 
molestare et p’turbare et sedition’ et rebelIi6n* 
infra lioc Regn’ Angl’ suscitare iiiovere et 
p’curare ac gubernation’ diet* nup| Dorn’ Regis 
ID hoc Regn’ Angl* in pericul’ interre Quodq; 
pied’ C. Comes Macklesfield ad nequissimas 
iiefandi.^Bimas ct seditiosas IntentioD* suaspred’ 
perimplend* perticiend* et adotfectoiu redi^d’ 
30 die Maii Anno Regni CaroU Secundi nup’ 
Regis, 6ec. 35 et diversis al* diebua et vicibuf 
tem aiiteaqaam postea Vi et Annis, &c. apnd 
paroch’y dec* false illicHe inimte nemiit* niali- 
tiose fectiose et seditiose ae assemWahat con- 
veuiebat coDSulto^t it oonfodiiibet cum Fora 
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nop’ Dorn* Grey et diversis al’ toaledisposit’ Anglie fiend* et de p*ouralioii* e* p*yjtimii^ 
p^w>ll. p*lat’ Attom’ diet’ Dorn’ Regis nunc annor’ et hominum armator* p’parandor* in 
general’adhoc inoognit’ et cum eisdem person’ dirersislocis infirahoc ^gn* Angr'ad 
edtiiBc et ibid’ tractabat de eisdem suis nefim- nefiindissimas et seditiosas intention’ oompas* 
dissimisetseditiosiscompassation’imagination’ satiou’et p’posita sua pred’ perimplend* per* 
et proposit’ p’implend* p’ficiend’ et ad efiectum ficieud’ et ad eflTectu’ re^figeno’ Qaodq; pred’ 
rcdigend* Et quod p’d’ C. C. M. ulterius ad ne- C. C. Bl. ulterius ad nequissioiap nefirndisaimaa 
^uissimas neiandissimas et seditiosas machiua- seditiosas et diabolicag machination’ practica* 
tion’ prq^cation’ et intention’ suas p’d* p’im- tion’ et intension’ suas prod’ perimplend* per- 
pffind’ pHiciend’ et ad efiectum redigend’ ad- ficiend’ et ad efiectum vedk^d’ jMMitea sollt* 
tunc et ibidem scilt. dicto 30 die Maii Anno, dicto 30 Maii Anno, Ac. apuo^ Ac. Talso iilicita 
Ac. et divema al* diebus et vicibus tarn antea injuste nequit’ factiose et aeditiosesup’ se as« 
fliiam nostea apud paroch’, Ac. Vi et Amis, sumpsit et pred’ male diSposit’ tfnot* p’misit se 
Ac. fiilaa illicite injuste nequit’ malitiose fac- fore assistent’ et p’sonaliVA^xiiuini* adeasdem 
tiose et seditiose consuiltabat cousentiebat con- neqiiissimas nefandissimas et tieditiosas inten* 
epirabat et confederabat cum pred’ Ford Dom’ tioii’ et compaasation’ suae*p’d'' perimplend’ et 
Grey etdiversisal’ male disposit’ person’ de p’movcnd’incoiitempturali^mAc.inmaliua 
insurrection’ et rebellion’ infra hoc Regn’ exempiumi Ac. Ao contra poccmi Aa. 
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